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Chapter 2

1. Introduction1

One of the central rules in competition law is the prohibition of anti-competitive 
agreements.2 In the Netherlands, the public law enforcement of this prohibition has 
been entrusted to the Authority for Consumers and Markets (hereinafter: ACM), 
which is, inter alia, empowered to impose administrative fines.3 Undertakings can 
file an appeal against these fining decisions at two specialised courts, namely the 
District Court Rotterdam and the Trade and Industry Appeal Tribunal (hereinafter: 
TIAT). This contribution poses the question whether the public enforcement of 
the cartel prohibition in the Netherlands is conducted effectively or whether 
this enforcement would benefit from a boost. There are a number of indications 
that the latter is the case. Firstly, the percentage of appeals against the ACM 
fining decisions in cartel cases is over 70 percent, which is considerably higher 
than is normal in administrative disputes.4 Secondly, previous research showed 
that between 2003 and 2013, almost 60 percent of the ACM decisions imposing 
cartel fines were annulled by the District Court Rotterdam.5 A quantitative and 
qualitative assessment of these judgments revealed that the ACM and the District 
Court applied a different approach with regard to, for example, the standard of due 
process and the proportionality of fines.6 This previous research will be explained 
in further detail in section 2. These conclusions and the fact that the District Court 
is not the highest court regarding these disputes led to further questions: Did one of 
the parties appeal? What did the TIAT decide? Did the TIAT endorse the District 
Court judgment, and what were the consequences for the ACM fining decision? As 
this contribution will describe in sections 3 and 4, the percentages of further appeal 

1 This text builds upon previous publications and contains overlap with: A. Outhuijse and J.H. 
Jans, “Judicial Review of Decisions of the Dutch Competition Authority,” in Mundi et Europae 

civis; Liber Amicorum Jacques Steenbergen, ed. W. Devrou et al. (Brussels: Larcier, 2014), 265-279, 
available at SSRN: https://ssrn.com/abstract=2506621; J.H. Jans and A. Outhuijse, “Advisory 
Objection Procedures in the Netherlands. A Case Study on its Usefulness in Dutch Competition 
Law,” in On Judicial and Quasi-judicial independence, ed. S. Comtois and K.J. de Graaf (The Hague: 
Eleven Publishing 2013), 179-194, available at SSRN: http://ssrn.com/abstract=2176719.

2 Article 101 TFEU and Article 6 Dutch Competition Act. Cartel prohibition is in this article 
used as synonym for the prohibition of anti-competitive agreements.

3 In the majority of the Member States, the national competition authority adopts the fining 
decisions. However, in Austria, Ireland, Denmark, Finland and Sweden, fining decisions are 
adopted by a court upon the request of the national competition authority.

4 See amongst others about this: Jans and Outhuijse, “Advisory Objection Procedures.”
5 Outhuijse and Jans, “Judicial Review of Decisions of the Dutch Competition Authority.” The 

percentage of annulments definitely did not decrease in the years 2013 and beyond.
6 Ibid.
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and annulment of District Court judgments are also high; the TIAT, for example, 
annulled the judgment of the District Court in more than 60 percent of the cases. 
The high percentages of challenged and annulled decisions both affect the effective 
enforcement of anti-competitive agreements and entail other negative externalities 
of a quantitative and qualitative nature, as the contribution will describe in section 
5. Finally, some developments in Dutch competition law which will influence the 
judicial review in cartel cases will be described in section 6. Section 7 concludes.

2.  Analysis of District Court judgments

The ACM can impose a fine for any infringement of the prohibition of anti-
competitive agreements.7 Undertakings can apply for judicial review at two 
specialised courts: the District Court as the first instance court and the TIAT as 
the second and last instance court. However, under Dutch administrative law, an 
interested party can only challenge an administrative decision before a court if it 
has previously lodged an objection with the decision-making authority; in cartel 
cases, this is the ACM.8 The ACM completely reviews its decision in the objection 
procedure: it reconsiders the lawfulness and the expediency of the contested 
decision.9 After the ACM’s objection decision, the undertaking can file an appeal 
with the Rotterdam District Court, which has exclusive jurisdiction in public 
competition law enforcement as the court of first instance. The comprehensive 
review conducted by the District Court includes the establishment of the facts, the 
qualification of the facts, the evidence for the infringement, the compliance with 
the relevant procedures, the amount of the fine and the interpretation of the law.10 
The period for filing an appeal is six weeks after the ACM’s objection decision.

In public-enforcement procedures, undertakings file an appeal in more 
than 70 percent of cases. This percentage is considerably higher than is usual in 
administrative disputes: on average, only 10 percent of cases reach the judicial 

7 Article 56 Dutch Competition Act.
8 Article 7:1 of the Netherlands General Administrative Law Act (GALA).
9 See for further explanation of the objection procedure: Jans and Outhuijse, “Advisory Objection 

Procedures.”
10 See inter alia S. Lavrijssen and M. de Visser, “Independent administrative authorities and the 

standard of judicial review,” Utrecht Law Review (2006), 111-135; S. Lavrijssen, “More intensive 
judicial review in competition law and economic regulation in the Netherlands: vice or virtue?,” 
in O. Essens, A. Gerbrandy and S. Lavrijssen, National Courts and the standard of review in com-

petitionlaw and economic regulation (Groningen: Europa Law Publishing 2009), 173-198.

2
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review stage.11 Moreover, in the field of other economic fining decisions, such 
as banking supervision and the supervision of financial markets by the DNB 
and AFM, only a limited number of undertakings submit their cases for judicial 
review.12

As mentioned, previous research analysed the judgments of the District Court 
Rotterdam.13 This research focused on a total of 74 judgments from the period 
2003–2013 and found the following.

Judgment Number of cases Percentage

Decision wholly or partly annulled 44 of the 74 59 percent
Decision upheld 25 of the 74 34 percent
Case withdrawn 5 of the 74 7 percent

The 44 overturned decisions were divided into three broad categories.14

1. Can a fine be imposed justifiably and properly? The District Court ruled in these 
cases that no fine could be imposed because of substantive or procedural 
defects in the fining decision. Pertinent questions include: can the ACM 
prove the alleged facts? Do the facts constitute an infringement of the cartel 
prohibition? Has there been procedural impropriety? Have adequate reasons 
been given for the decision? A defect was found in 25 of the 44 cases (57 
percent).

2. Is the fine too high? The District Court ruled in those cases that a fine could 
be imposed but the amount of the fine was excessive. Important questions 
include: have the policy rules regarding the calculation of the fine been 
applied properly? Has the relevant turnover been calculated correctly? Is the 
fine disproportionate? A defect was found in 14 of the 44 cases (32 percent).

3. Has the case been brought within a reasonable time? This category includes those 
cases in which the fine was justifiably and properly imposed and correctly 

11 See inter alia A.T. Marseille, Burgers in bezwaar en beroep; over de toegankelijkheid van het bestu-

ursrecht, Justitiële Verkenningen (The Hague: Boom Lemma 2014/1); J.G. van Erp and C.M. Klein 
Haarhuis, De filterwerking van buitengerechtelijke procedures (The Hague: WODC 2006); I.M. 
Boekema, De stap naar hoger beroep (The Hague: BJu 2015).

12 A. Mein, De boete uit balans. Het gebruik van de bestuurlijke boete in het kader van het financieel toezicht 
(Dissertation Erasmus University Rotterdam 2015), 308-309.

13 Outhuijse and Jans, “Judicial Review of Decisions of the Dutch Competition Authority.”
14 Ibid.
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calculated at the first instance, but was nevertheless reduced for exceeding 
the reasonable time for an administrative procedure provided for by Article 6 
European Convention on Human Rights (hereinafter: ECHR).15 This occurred 
in 5 of the 44 cases (11 percent).

Decisions in the first category are often overturned because the standards of due 
process have not been met: insufficient evidence (5 cases),16 insufficient regard for 
the economic context (5 cases),17 and insufficient reasoning (13 cases).18 Insufficiently 
reasoned decisions included decisions in which the reasons or responses to counter-
arguments or counter-evidence appeared too late in the proceedings (e.g. during 
the court hearing rather than in the decision on the objection) or did not appear at 
all. Examples of insufficient regard for economic context included cases in which 
the District Court questioned the ACM’s market definition, questioned whether 
the undertakings were in fact competitors or questioned whether the conduct 
was capable of restricting competition. These cases illustrated that the District 
Court sets higher standards than the ACM regarding the quantity and kind of 
economic research required from the ACM. Insufficient evidence concerned the 
factual evidence for the alleged facts, such as evidence for the cartel agreement or 
exchange of information between the undertakings. Finally, it is worth noting 
that there were no cases in which a decision was annulled or the fine was reduced 
for the infringement of substantive principles of sound administration, such as 
legitimate expectations, legal certainty or equality.

The amount of the fine is the second largest category of annulments. This 
category can be further divided: wrong basis for the fine (incorrectly calculated 
turnover) (5 cases), wrong classification of the offence (2 cases), disproportionately 
high fine (5 cases) and defects in the grounds for the amount of the fine (2 cases). 
The proportionality principle presents a notable difference in emphasis between 
the ACM and the District Court. On the one hand, the deterrent effect of the fine 

15 See W.P.J. Wils, “EU Antitrust Enforcement Powers and Procedural Rights and Guarantees: 
The Interplay between EU Law, National Law, the Charter of Fundamental Rights of the EU 
and the European Convention on Human Rights,” World Competition: Law and Economics Review 
34, No. 2 (2011).

16 E.g. District Court Rotterdam 28 April 2009, ECLI:NL:RBROT:2009:BI3337 (ETB Vos); District 
Court Rotterdam 1 October 2009, ECLI:NL:RBROT:2009:BJ9175 (Clabbers).

17 E.g. District Court Rotterdam 4 March 2008, ECLI:NL:RBROT:2008:BC8958 (Soletanche Bachy); 
District Court Rotterdam 28 February 2006, ECLI:NL:RBROT:2006:AX1341 (Bovag/NCBRM); 
District Court Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 (Home care organisations).

18 E.g. District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis). The two 
remaining cases concerned the exceedance of the limitation period and an inadmissible appeal.

2
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seems to be of great importance to the ACM.19 On the other hand, the District 
Court seems to place greater emphasis on the proportionality of the fine. This 
difference in approach partially explains the number of decisions successfully 
challenged in this category (5 cases).

Exceeding the reasonable time is the third and smallest category. In 5 cases, 
the fine was reduced for exceeding the reasonable time requirement of Article 6 
ECHR. In 1 of the 5 cases, the District Court concluded that the ACM had remained 
inactive during various parts of the enforcement procedure without being able 
to point to any cause for the delay on the part of the undertakings.20 The delay 
occurred in the judicial proceedings once21 and three times both in the objection 
procedure and in the judicial proceedings.22

3. To appeal or not to appeal

3.1 The percentage of further appeals and the appellant

Judicial-review proceedings followed the objection procedure in more than 70 
percent of the cases. The appeal was also often followed by a further appeal, which 
occurred in almost 70 percent of the cases brought before the District Court: of 
the 69 cases adjudicated in the District Court, at least one of the parties appealed 
to the TIAT in 48 cases.

19 This is of course not surprising for a competition authority. See in general inter alia F. Smuda, 
“Cartel overcharges and the deterrent effect of EU competition law,” Journal of Competition Law& 

Economics 10, No. 1 (2013), 63-86; C. Veljanovski, “Deterrence, recidivism, and European cartel 
fines”, Journal of Competition Law & Economics 7, No. 4 (2011), 871-915.

20 District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6828 (Oomen).
21 District Court Rotterdam 26 October 2009, ECLI:NL:RBROT:2009:BK1215 (Bongaertz Holding).
22 District Court Rotterdam 10 February 2011, ECLI:NL:RBROT:2011:BP3913 (Gerritsen); District 

Court Rotterdam 22 May 2006, ECLI:NL:RBROT:2006:AX8428 (Aesculaap); District Court 
Rotterdam 22 May 2006, ECLI:NL:RBROT:2006:AX8425 (AUV).
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Litigation category Number of cases in 

the District Court

Number of further 

appeals

Imposition of the fine 25 15
Amount of the fine 14 14
Reasonable time 5 4
Grounds unfounded 25 15

Litigation category Undertaking 

appeals

ACM 

appeals

Both 

appeal

No 

appeal

Imposition of the fine 8 6 1 10
Amount of the fine 4 3 7 0
Reasonable time 2 0 2 1
Grounds unfounded 15 0 0 10
Total 29 9 10 21

Undertakings appeal more often than the ACM. This finding is unsurprising 
and corresponds to literature describing appeal behaviour in Dutch general 
administrative law.23 The largest number of appeals brought by undertakings relate 
to cases in which the District Court ruled that the appeal was unfounded. The ACM 
mostly appealed annulments based on the amount of the fine. Furthermore, the table 
shows that appeals are least common in the imposition of the fine category and if 
the District Court ruled that the appeal is completely unfounded. The undertaking 
and/or the ACM appealed all fourteen annulments based on the amount of the fine.

Before going into further detail on the disputes in which one of the parties 
filed a further appeal, it is interesting to analyse which kind of disputes and which 
outcomes saw neither party file a further appeal. Neither party instigated further 
appeal 21 of the 69 cases (30 percent). In 11 of these 21 cases, the District Court 
annulled the fining decision of the ACM. In the other 10 cases, the District Court 
confirmed the ACM fining decision and ruled that all the grounds for appeal by 
the undertaking were unfounded.

3.2 No appeal after annulment by the District Court

The consequences of the annulment depend on the exact ruling in the District 
Court’s judgment. Before 1 July 2009, the general rule was that the District Court 
ordered the ACM to amend its decision in the case of an annulment. For example, 
in a case of insufficient evidence or insufficient regard for the economic context, 

23 Boekema, De stap naar hoger beroep.

2
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the District Court could order the ACM to conduct more research and amend its 
decision accordingly. The rule since 1 July 2009 is that the District Court has to 
replace the decision with its judgment in case of an annulment of the administrative 
fine.24 To serve both the principle of effective judicial protection and final dispute 
resolution, the District Court has to decide in those cases whether a fine can be 
imposed and if so, what the amount of the fine should be. Another remedy, which 
also serves the principles of effective judicial protection and final dispute resolution, 
is the administrative loop which was introduced into Dutch administrative law in 
2010.25 The administrative loop is an interlocutory judgment which grants the ACM 
the opportunity to remedy the defects found in the contested decision pending the 
appeal procedure. The District Court renders its final judgment after this remedy. 
Another way to finalise the dispute involves the District Court’s annulment of 
the decision and its upholding of the legal consequences of the decision.26 The 
ACM does not have to adopt a new decision in that case. Upholding the legal 
consequences is most often applied in cases in which the objection decision lacks 
timely, adequate reasoning which was the ground for the annulment, but the ACM 
provided adequate reasoning for the fining decision during the court procedure.

As mentioned, neither the ACM nor the undertaking appealed the annulment 
by the District Court in 11 cases. This concerned the following subcategories.

24 Article 8:72a GALA.
25 Examples in the case law: CBb 14 March 2012, ECLI:NL:CBB:2012:BV9426 (Ooms Avenhoorn); CBb 14 

March 2012, ECLI:NL:CBB:2012:BV9430 (NH8) ; CBb 20 March 2012, ECLI:NL:CBB:2012:BW3671 
(BTL).

26 Article 8:72(3) GALA.
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Grounds for annulment Number of annulments 

in the District Court

Number of  

no appeal

Insufficient evidence27 5 1
Insufficient regard for economic 
context28

5 4

Lack of timely, adequate grounds29 13 5
Reasonable time30 5 1

In 4 out of 5 cases, neither party appealed against the annulment of the ACM’s 
decision on grounds of insufficient regard for the economic context.31 The ACM 
did not consider it worthwhile to investigate these cases further and withdrew 
its decision. In the Home care organisations case, the District Court ruled that the 
ACM’s research had not demonstrated that the agreement between the home care 
organisations was suitable to restrict competition.32 The District Court ordered the 
ACM to examine the impact of several factors on the undertakings’ competitive 
opportunities and to amend its decision accordingly. The ACM, however, waived 
the fines imposed on all seven home care organisations.33 According to the ACM, 
a further investigation was not worthwhile because, among other issues, too much 
time had elapsed since the infringement. This was a highly favourable outcome 
for the undertakings, since the fines ranged from EUR 600,000 to EUR 4 million. 
The ACM also withdrew its decision and waived the fines in Texaco.

34 This was 
one of the cases in which the District Court annulled the decision on the ground 
of insufficient evidence. None of the parties appealed further.

27 District Court Rotterdam 24 June 2005, ECLI:NL:RBROT:2005:AT8817 (Texaco); District Court 
Rotterdam 13 July 2006, ECLI:NL:RBROT:2006:AY4035 (Mobile Operators).

28 District Court Rotterdam 28 February 2006, ECLI:NL:RBROT:2006:AX1341(Bovag/NCBRM); District 
Court Rotterdam 4 March 2008, ECLI:NL:RBROT:2008:BC8958 (Soletanche Bachy); District Court 
Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 and ECLI:NL:RBROT:2012:BW1327 
(Home care organisations).

29 E.g. District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8517 (Borginfra);  
ECLI:NL:RBROT:2008:BD8550 (Bouwmij); ECLI:NL:RBROT:2008:BD8227 (Beentjes); District 
Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis).

30 District Court 26 October 2009, ECLI:NL:RBROT:2009:BK1215 (Bongaertz Holding).
31 District Court Rotterdam 28 February 2006, ECLI:NL:RBROT:2006:AX1341(Bovag/NCBRM); District 

Court Rotterdam 4 March 2008, ECLI:NL:RBROT:2008:BC8958 (Soletanche Bachy); District Court 
Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 and ECLI:NL:RBROT:2012:BW1327 
(Home care organisations).

32 District Court Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 (Home care organisations).
33 NMa Annual Report 2012, 36.
34 Press release of the ACM, accessed 20 April 2016 <https://www.acm.nl/nl/publicaties/publicatie/5375/

NMa-ziet-af-van-boetes-Texaco-en-Texaco-tankstations/>.

2
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Neither party appealed further in 5 cases in which the decision was annulled for 
lack of adequate, timely reasoning.35 In 2 cases, Vialis and Van Oord Holding, the 
ACM had to adopt a new fining decision. The ground for annulment in these 
2 cases was the fact that the ACM had not provided adequate reasons for the 
distinction it had drawn between this undertaking and other undertakings in a 
similar situation.36 In Vialis, the ACM granted a leniency discount of 80 percent 
rather than 100 percent based on the argument that the leniency seeker organised 
an information meeting for the other cartel participants. The District Court ruled 
that the ACM substantiated insufficiently why it reduced the leniency discount, as 
the ACM did not reduce leniency discounts of leniency seekers organising similar 
meetings in other sectors.37 According to the District Court, ‘the ACM was unable 
to explain why meetings in other sectors should not also (1) constitute a genuine 
risk that evidence would be destroyed and (2) offer a forum to decide whether to 
lodge a leniency request in a concerted way’.38 In the new decision, taken after 
the judgment, the ACM granted a 100 percent discount. In Van Oord Holding, the 
District Court also ruled that the ACM had not substantiated sufficiently why the 
fine was much higher than the fines imposed on other undertakings in similar 
cases.39 Because the ACM could not substantiate this difference, the decision was 
not adequately reasoned. In its new decision, the ACM decreased the fine from EUR 
552,626 to EUR 129,165 instead of improving its reasoning. In the other 3 cases, 
the ACM’s decision was annulled because it failed to respond to the arguments 
of the undertakings in its objection decision. The District Court upheld the legal 
consequences of the decisions, since the ACM explained its decisions during the 
District Court hearing.40 The undertakings did not further appeal in these 3 cases. 

35 District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8517 (Borginfra); 
 ECLI:NL:RBROT:2008:BD8550 (Bouwmij); ECLI:NL:RBROT:2008:BD8227 (Beentjes); District 

Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis); District Court Rotterdam 
17 October 2008, ECLI:NL:RBROT:2008:BG0948 (Van Oord Holding).

36 District Court Rotterdam 17 October 2008, ECLI:NL:RBROT:2008:BG0948 (Van Oord Holding) 
and District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis). Essentially 
these cases concerned a veiled application of the equality principle.

37 District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis).
38 Ibid.
39 District Court Rotterdam 17 October 2008, ECLI:NL:RBROT:2008:BG0948 (Van Oord Holding).
40 District Court 23 July 2008, ECLI:NL:RBROT:2008:BD8517 (Borginfra); 
 ECLI:NL:RBROT:2008:BD8550 (Bouwmij); ECLI:NL:RBROT:2008:BD8227 (Beentjes).

Origineel document Annalies.indd   32 21-05-19   12:31



33

A comparison of ACM fining decisions, District Court judgments and TIAT judgments

Interestingly, other parties did appeal in 4 similar cases. This raises the question 
of why certain parties do appeal in similar cases and others do not.41

3.3 No appeal after unfounded appeal

In 10 cases in which the District Court ruled that the appeal was unfounded, 
neither the undertaking nor the ACM appealed at the TIAT. The undertakings 
participated in the “accelerated-fine procedure” in 7 cases.42 These cases concerned 
the “construction fraud” cases.

The construction fraud cases concerned a national price-fixing system 
involving 1,300 undertakings.43 To simplify and accelerate the prosecution of these 
undertakings, the ACM offered them an accelerated-fine procedure. In exchange 
for a fine discount of 15 percent, the undertakings had to renounce their right to 
individual access to the file, the right to be heard individually and the right to object 
and appeal the facts and their qualifications. This procedure has some similarities 
to a settlement, but unlike a settlement, the undertaking did not have to recognise 
its infringement of the cartel prohibition.44

41 CBb 1 September 2010, ECLI:NL:CBB:2010:BO0866 (Schelvis); ECLI:NL:CBB:2010:BN9357 (Ver-

zijl); ECLI:NL:CBB:2010:BN9349 (Timmer); CBb 31 August 2010, ECLI:NL:CBB:2010:BN6711 
(Reimert).

42 District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8275 (Nooijen); 
ECLI:NL:RBROT:2008:BD8268 (Eggengoor); ECLI:NL:RBROT:2008:BD8261 (De 

Groot); ECLI:NL:RBROT:2008:BD8245 (Joost Visser); District Court Rotterdam 15 May 
2009, ECLI:NL:RBROT:2009:BI4893 (Kindeg); District Court Rotterdam 26 June 2009,  
ECLI:NL:RBROT:2009:BJ1431 (Ten Tije); District Court Rotterdam 10 July 2007,  
ECLI:NL:RBROT:2009:BJ3041 (Aalberts). In the three remaining cases which were unfounded 
and no appeal was filed, one case did not concern the construction fraud cases and the other 
two did concern the construction fraud cases, but not the accelerated procedure.

43 G. Knoop-Rutten and J. Strijker-Reintjes, “Schoon schip in de bouw: NMa blikt terug,” Tijdschrift 
Sanctierecht en Compliance , No. 3 (2012), 131-139.

44 Recognition of the infringement is one of the requirements for the settlement procedure in 
most Member States. This is for example a requirement in the United Kingdom and Germany, 
but not in France. See A. Outhuijse, “Schikken met ACM: gewenste koers of rechtsomkeerd”, 
SEW, No. 12 (2016), 510-522.

2
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Of the 1,300 undertakings involved, 1,240 undertakings chose the accelerated 
procedure.45 The cases concerning the other 60 undertakings were dealt with 
under the normal procedure.46 When opting for the accelerated-fine procedure, 
the undertaking could still apply for judicial review of the fining decision, but 
the grounds for judicial review were substantially limited because the facts and 
qualification of the facts could not be disputed. The conditions of the accelerated-
fine procedure and the amount of the fine could still be grounds for judicial review. 
However, the requirements of the accelerated procedure (e.g. limited access to the 
penalty report) made litigation difficult in practice as the undertaking might not 
have a complete picture of the ACM’s case.

The circumstances of the accelerated procedure combined with the fact that 
the District Court rejected all grounds of appeal probably influenced the decision 
not to file a further appeal in these 7 cases. In contrast with these undertakings, 
other undertakings did file further appeals in similar cases; They also participated 
in the accelerated-fine procedure, and their cases were also ruled unfounded by the 
District Court. As noted above, this begs the question what the difference makes 
for the parties and what the reason is that some undertakings file a further appeal 
and other undertakings in a similar situation do not.

4. Analysis of TIAT judgments

The TIAT is the highest administrative court specialising in the field of economic 
administrative law. Undertakings and the ACM can file a further appeal at the 
TIAT within six weeks of the District Court’s judgment. The TIAT not only 
reviews the judgments on legal grounds, unlike some second instance courts 
in other Member States, but also completely reviews the factual grounds of the 
case.47 This comprises the establishment and qualification of the facts, evidence, 
compliance with the relevant procedures, the amount of the fine, the interpretation 
of the law and the method and intensity of the judicial review of the District Court.

45 These numbers are based on: Knoop-Rutten and Strijker-Reintjes, “Schoon schip in de bouw: 
NMa blikt terug.” However, when adding up the summaries of the fining decisions for each 
subsector as published by the ACM, I found the following: 1 082 companies were involved in the 
accelerated procedure, of which 1 026 undertakings received a fine and 56 undertakings did not. 
Moreover, 131 undertakings were involved in the regular procedure, of which 53 undertakings 
received a fine, and 78 companies did not.

46 Ibid.
47 In the majority of the member states, the second instance court only reviews questions of law. 

See European Commission, Pilot field study on the functioning of the national judicial systems 
for the application of competition law rules 2014, 21.
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The intensity of the review by the TIAT could in general be described as a 
comprehensive review.48 Like the District Court, the TIAT can substitute its 
findings for that of the ACM and does not limit itself to the question whether the 
ACM could reasonably have reached a particular conclusion.49 The Lymbouw case 
illustrates that the TIAT carries out a thorough review of the facts. In this case, 
the TIAT analysed the infringing projects and the available evidence in order to 
determine the number of projects in which the involvement of the undertaking 
could be proven.50 Moreover, as the Bicycle cartel case shows, the TIAT rules itself 
on the gravity of the infringement for the purpose of calculating the amount of 
the fine.51

The high percentage of further appeals (70 percent of the cases) could partly be 
explained by the scope and intensity of the review in further appeal. The question 
is whether these further appeals are likely to be successful or whether the TIAT 
simply confirms the judgment of the District Court. The latter question must be 
answered in the negative. The TIAT annulled the judgment of the District Court 
in 30 of 48 cases (62.5 percent).

The TIAT judgments show substantial differences between appeals. In some 
cases, there is one specific ground for appeal: the undertakings, for example, do 
not deny the offence and only dispute the amount of the fine.52 In other cases, no 
fewer than 38 grounds were presented, and the undertakings seek to dispute all 
aspects of the fining decision.53 A description of all the grounds in all cases lies 
beyond the scope of this contribution. Accordingly, the following discussions are 
limited to a summary of the main cases.

4.1 Annulments by the TIAT

The TIAT annulled the District Court’s judgment in more than 60 percent of the 
further appeals. In contrast to the District Court’s annulments, reasonable time 
forms the largest category for annulment by the TIAT: 46.6 percent (14 of 30 cases) 
were annulled because of infringement of the right to trial within a reasonable time. 

48 See inter alia Lavrijssen and De Visser, “Independent administrative authorities and the standard 
of judicial review”; Lavrijssen, “More intensive judicial review in competition law and economic 
regulation in the Netherlands: vice or virtue?”.

49 The intensity of the review differs per Member State.
50 Other example: CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV).
51 CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).
52 For example: CBb 8 April 2010, ECLI:NL:CBB:2010:BM1588 (Erdo); CBb 12 July 2012,  

ECLI:NL:CBB:2012:BX6386 (Lymbouw).
53 E.g. CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV).
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The District Court and the TIAT have different views on determining a violation 
of the reasonable period conform article 6 ECHR. The amount of the fine is the 
second largest category of annulment by the TIAT in this period of time. The District 
Court’s judgment was annulled on this ground in 9 out of 30 cases (30 percent). The 
imposition of the fine is the cause of the annulment in 7 of 30 cases (23.33 percent). 
In conclusion, the TIAT does not agree with the District Court on the imposition 
of the fine or on the amount of the fine in 33.3 percent of all appeals (16 out of 48 
cases). The vast majority of annulments were in favour of the undertaking.

The critical reader will wonder how it is possible that the TIAT annulled the 
judgment on the basis of reasonable time in 14 cases, while it is stated above that 
one of the parties lodged a further appeal under the reasonable period category in 
only 4 cases. The TIAT held that the reasonable time limit had been exceeded in 
8 cases, while the District Court had found no violation in this regard. The same 
case will then fall into the “unfounded grounds” category during the District Court 
phase and “reasonable time” category during the TIAT phase. Other shifts between 
the categories have also been reported, such as from the category of unfounded 
grounds to that of the amount of the fine and from the amount of the fine to the 
imposition of the fine. Some shifts between the categories will be explained in 
greater detail during the description of the cases.
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The annulments are further divided into subcategories.

Grounds for overturning District Court’s 

judgment

Number of times

Imposition of the fine 7

Insufficient evidence54 2
Insufficient regard for economic context -
Lack of timely, adequate grounds55 2
Limitation period56 1
Infringement of the right to defence57 2
Principle of equality58 2

Amount of the fine 9

Wrong basis for fine59 1
Wrong classification of offence60 1
Disproportionately high fine61 5
Defects in grounds given -

Reasonable time 14

The numbers of annulments show that there are some differences in approach 
between the TIAT and the District Court Rotterdam, although the relationship 
between the judgments of the District Court and the TIAT is not unambiguous: 
it cannot be inferred that the TIAT is generally more flexible or more stringent 
than the District Court in its review of the ACM’s decisions. Nevertheless, some 
general trends can be distinguished.

54 CBb 28 August 2012, ECLI:NL:CBB:2012:BX7256 (Aan de Stegge); ECLI:NL:CBB:2012:BX7257 
(Land industry Sneek).

55 CBb 7 December 2005, ECLI:NL:CBB:2005:AU8309 (Secon); CBb 8 February 2011, 
 ECLI:NL:CBB:2011:BP3818 (Abbink).
56 CBb 10 April 2014, ECLI:NL:CBB:2014:119 (Darthuizer tree nurseries).
57 CBb 12 February 2010, ECLI:NL:CBB:2010:BM1689 and ECLI:NL:CBB:2009:BH0436 (Shrimps).
58 CBb 14 March 2012, ECLI:NL:CBB:2012:BV9426 (Ooms Avenhoorn); ECLI:NL:CBB:2012:BV9430 (NH8).
59 CBb 20 March 2012, ECLI:NL:CBB:2012:BW3671 (BTL).
60 CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).
61 CBb 12 March 2004, ECLI:NL:CBB:2004:AO6479 (Notaries Breda); CBb 1 September 2010, 

ECLI:NL:CBB:2010:BN6925 (Jagro); CBb 8 February 2011, ECLI:NL:CBB:2011:BP3816 (Wallaard 

Noordeloos); CBb 8 February 2011, ECLI:NL:CBB:2011:BP3817 (Van Hemert); CBb 12 July 2012, 
ECLI:NL:CBB:2012:BX6386 (Lymbouw).

2
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4.1.1 Imposition of the fine

The ACM may only impose a fine if it has sufficient evidence to prove the 
infringement and bears the burden of proof during the court procedures.62 The 
decision will be annulled if the ACM provides insufficient evidence. The TIAT 
endorses the conclusion of the District Court regarding the standard of proof in 
most cases. However, in the Aan de Stegge and Land industry Sneek cases, the TIAT 
appears to have been more stringent regarding the demands of evidence since it 
annulled the decision on the grounds of insufficient evidence rather than on the 
amount of the fine as the District Court had done. The District Court ruled that 
the ACM had used a wrong basis for the fine.63 After the further appeal by the 
undertakings, the TIAT held that the fining decision should indeed have been 
annulled, albeit on different grounds. According to the TIAT, the ACM was not 
entitled to fine the undertakings because the fining report contained insufficient 
evidence to prove the alleged facts.64 The TIAT did not give the ACM another 
chance to adopt a new decision; it substituted the decision with its judgment. 
These cases are examples of a shift from the amount of the fine category to the 
imposition of the fine category. With regard to the evidence, the District Court 
and the TIAT both seem to wield an unequivocal standard of proof.65 Sometimes 
the offence must be plausible,66 sometimes the infringement must be sufficiently 
proven67 and sometimes the offence must be proved convincingly.68 There is no 
discernible factor to justify the differences. Whether this is just a difference in the 
words used, or whether there is actually a difference in the required standard of 

62 In this sense, the Netherlands belongs to the minority of the Member States. See European 
Commission, Pilot field study on the functioning of the national judicial systems for the  
application of competition law rules 2014, 21.

63 District Court Rotterdam 8 June 2009, ECLI:NL:RBROT:2009:BI7165 (Aan de Stegge); 
 ECLI:NL:RBROT:2009:BI7388 (Land industry Sneek).
64 CBb 28 August 2012, ECLI:NL:CBB:2012:BX7257 (Land industry Sneek); 
 ECLI:NL:CBB:2012:BX7256 (Aan de Stegge).
65 See also Anna Gerbrandy, Convergentie in het mededingingsrecht, (The Hague: BJU 2009).
66 CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV); CBb 31 December 2007, ECLI:NL: 

CBB:2007:BC1396 (Mobile Operators), para. 9.5.5.1; CBb 3 July 2008, ECLI:NL:CBB:2008:BD6635 
(Aesculaap); CBb 22 May 2006, ECLI:NL:CBB:2006:AX8428; CBb 13 December 2012,  
ECLI:NL:CBB:2012:BZ2034; CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP), para. 5.2.; 
CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).

67 CBb 7 December 2005, ECLI:NL:CBB:2005:AU8309 (Secon); CBb 8 February 2011,  
ECLI:NL:CBB:2011:BP3818 (Abbink); ECLI:NL:CBB:2011:BP3816 (Wallaard Noordeloos);  
ECLI:NL:CBB:2011:BP3817 (Van Hemert); CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).

68 E.g. CBb 10 April 2014, ECLI:NL:CBB:2014:119 (Tree nurseries).
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proof is questionable. A follow-up study including interviews with judges, might 
answer this question.

Another interesting point in this category concerns the right to defence. In 
Dutch competition law cases, the court does not lightly assume there has been 
an infringement of the right to defence, even though this is argued frequently. In 
the Shrimps cases, however, the TIAT ruled that there was an infringement of the 
right to defence.69 The TIAT ruled that the ACM’s decision-making procedure had 
been in breach of the right to a fair trial, because the undertakings neither had the 
opportunity to see an inventory of all the available documents in a language they 
could understand nor had the opportunity to determine what documents they 
needed for their defence.

4.1.2 Amount of the fine

The case law of the national administrative courts, the European Court of Justice 
and the European Court of Human Rights require the national court to review 
the amount of the fine intensively.70 The court must consider whether all the 
relevant facts and circumstances have been taken into account and whether the 
fine is proportionate to the offence. The Dutch courts may reduce the fine using 
their power to substitute their judgment for the decision if they consider that 
this standard has not been met.71 There is considerable difference in assessment 
regarding the amount of the fine both between the ACM and the District Court, 
and between the District Court and the TIAT. This applies particularly to the 
proportionality of the fine. The District Court annulled the fining decisions several 

69 CBb 12 February 2010, ECLI:NL:CBB:2010:BM1689; CBb 19 January 2010, 
 ECLI:NL:CBB:2009:BH0436.
70 Generally see judgments: ECHR 10 February 1983, No. 7299/75, 7496/76 (Albert and Le Compte 

v Belgium), para. 29; ECHR 20 May 1998, No. 21257/93 (Gautrin and others v France), para. 57; 
ECHR 16 December 2008, No. 53025/99 (Frankowicz v Poland), para. 60; ECHR 24 February 
2004, No. 12547/86 (Bendenoun v France), para. 46; ECHR 23 October 1995, No. 15527/89 (Um-

lauft v Austria), para. 37–39; ECHR 23 October 1995, No. 15523/89 (Schmautzer v Austria), para.  
34; ECHR 21 May 2003, No. 34619/97 (Janosevic v Sweden), para. 81. Cf. on EU law: A. de Moor-
van Vugt, “Administrative Sanctions in EU Law”, REALaw 5, No. 1 (2012), 5-41. National judg-
ments: e.g. District Court Rotterdam 26 November 2015, ECLI:NL:RBROT:2015:8610; District 
Court Rotterdam 14 April 2009, ECLI:NL:RBROT:2009:BI1203 (Wallaard Noordeloos); Council 
of State 27 January 2010, AB 2010/48.

71 Parliamentary Papers II 2003/04, 29702, nr. 3, p. 141.
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times because the fine was disproportionate.72 The ACM, however, filed further 
appeals against these 5 judgments and did so successfully: the TIAT annulled 
these judgments. The TIAT increased the fine again in cases in which the court 
had reduced it. This was the result of a clear difference in interpretation between 
the TIAT and the District Court as to concept “limited participation” and the 
proportionality of the fine. Unlike the District Court, the TIAT does not easily 
mitigate the amount of the fine because of limited participation. In Wallaard 

Noordeloos, the District Court found that the ACM had proved the undertaking’s 
involvement in the national construction fraud for twenty projects.73 Considering 
that the construction fraud cases comprised in total 530 projects, the District Court 
concluded that the undertaking’s involvement was only limited and reduced the fine 
from EUR 540,306 to EUR 270,153. After further appeal by the ACM, the TIAT 
reversed the court’s judgment. According to the TIAT, involvement in 20 projects 
does not constitute limited participation, and therefore the original fine was not 
disproportionate. Similar cases are Van Hemert and Jagro.74 In these cases which 
involved seven projects, the TIAT also ruled that participation was not limited 
and the fines imposed were not disproportionate. The District Court had reached 
the opposite conclusion.75

Another case in which the TIAT increased the fine was the Bicycle cartel.76 The 
court annulled the decision of the ACM on multiple grounds. Firstly, there was 
insufficient evidence for part of the infringement. The ACM was therefore not 
entitled to impose a fine for that part. In addition, the court annulled the decision 
because the offence was incorrectly classified. Contrary to the ACM, the District 
Court considered that the offence should be qualified as serious instead of very 
serious, which affected the amount of the fine. The District Court substituted the 
decision for its judgment and reduced the fines. In response to more than twenty 
grounds of further appeal, the TIAT declared only one ground well founded, namely 
that the District Court had erred by qualifying the offence as merely “serious”. The 
TIAT agreed with the ACM and increased the fines.

72 E.g. CBb 12 March 2004, ECLI:NL:CBB:2004:AO6479 (Notaries Breda); CBb 1 September 2010, 
ECLI:NL:CBB:2010:BN6925 (Jagro); CBb 8 February 2011, ECLI:NL:CBB:2011:BP3816 (Wallaard 

Noordeloos).
73 District Court Rotterdam 14 April 2009, ECLI:NL:RBROT:2009:BI1203 (Wallaard Noordeloos).
74 CBb 1 September 2010, ECLI:NL:CBB:2010:BN6925 (Jagro); CBb 8 February 2011, ECLI:NL:CB-

B:2011:BP3817 (Van Hemert).
75 District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8259 (Jagro) and District 

Court Rotterdam 17 April 2009, ECLI:NL:RBROT:2009:BI2195 (Van Hemert).
76 CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).
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As noted, there have been no District Court judgments in which a decision was 
annulled for infringement of substantive principles of sound administration, such 
as legitimate expectations, legal certainty or equality. This is different for the 
TIAT. In the Ooms Avenhoorn and NH8 cases, the TIAT ruled that the ACM had 
breached the principle of equality by using a different fine calculation methodology 
compared to a similar case, which resulted in an excessive fine.77 The District 
Court had ruled that the undertakings’ objection to the fine system applied was 
inadmissible.78

4.1.3 Reasonable time

Another clear difference in approach between the District Court and the TIAT 
pertains to the reasonable duration of the enforcement procedure.79 The TIAT 
annulled the judgment on this ground in 14 cases.80 This number of annulments 
is almost three times higher than that of the District Court. It is largely explained 
by a disagreement about the starting point and the duration of the reasonable time 
period for handling the construction fraud cases.

4.2 Confirmation judgments

It is interesting to observe in which cases the TIAT confirmed the District Court’s 
judgment. This happened in 18 out of 48 cases. Of these 18 cases, 12 cases concerned 
an annulment of the ACM’s decision by the District Court. In 6 cases, the District 

77 CBb 14 March 2012, ECLI:NL:CBB:2012:BV9426 (Ooms Avenhoorn); ECLI:NL:CBB:2012:BV9430 
(NH8).

78 District Court Rotterdam 8 June 2009, ECLI:NL:RBROT:2009:BI8190; District Court Rotterdam 
14 December 2009, ECLI:NL:RBROT:2009:BK6812.

79 See for more information about how the right to trial within a reasonable time is applied in 
the Netherlands: Outhuijse and Jans, “Judicial Review of Decisions of the Dutch Competition 
Authority.”

80 CBb 8 April 2010, ECLI:NL:CBB:2010:BM1588 (Erdo); CBb 18 November 2010, ECLI:NL: 
CBB:2010:BO5197; CBb 13 September 2010, ECLI:NL:CBB:2010:BO0952 (Van den Biggelaar); 
CBb 7 July 2010, ECLI:NL:CBB:2010:BN0540 (Bruil Ede); CBb 13 September 2010, ECLI:NL: 
CBB:2010:BO0990 (Oetelaar); ECLI:NL:CBB:2010:BO0961 (Lareco); ECLI:NL:CBB:2010:-
BO0973 (Schagen); CBb 18 November 2010, ECLI:NL:CBB:2010:BO4962 (Ooms Avenhorn); CBb 1  
December 2011, ECLI:NL:CBB:2011:BU9159; CBb 25 March 2011, ECLI:NL:CBB:2011:BQ5977 
(Geelen Beton); CBb 18 March 2011, ECLI:NL:CBB:2011:BU5581 (Lavaredo); CBb 6 June 2012,  
ECLI:NL:CBB:2012:BW4991 (Oomen); CBb 13 December 2012, ECLI:NL:CBB:2012:BZ2037 
(Gerritsen); CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV).
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Court ruled that the grounds of appeal were unfounded. The TIAT improved the 
grounds of annulment in 2 cases. The confirmations are also divided into different 
subcategories.

Grounds of dispute Number of times

Imposition of the fine 10

Insufficient evidence81 2
Insufficient regard for economic context82 1
Lack of timely, adequate grounds83 5
Limitation period84 1
Infringement of Chinese walls85 1

Amount of the fine 4

Wrong basis for fine86 2
Wrong classification of offence -
Disproportionately high fine87 1
Defects in grounds given88 1

Reasonable time 1

Manifestly unfounded 3

4.2.1 Imposition of the fine

The TIAT confirmed the District Court’s annulment based on insufficient evidence 
in 3 cases.89 All 3 cases were part of the construction fraud investigation. The 
undertakings were able to question the available evidence, since they had opted 
for the regular procedure. Despite the further appeal brought by the ACM, the 
TIAT confirmed the District Court’s judgment in the Clabbers and Kolthof Beheer 

81 CBb 14 June 2012, ECLI:NL:CBB:2012:BW1393 (Clabbers); CBb 13 December 2012, 
 ECLI:NL:CBB:2012:BZ2034 (Kolthof ).
82 CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP).
83 CBb 12 August 2010, ECLI:NL:CBB:2010:BN3895 (Mobile operators); CBb 1 September 2010, 

ECLI:NL:CBB:2010:BN9357 (Verzijl); CBb 1 September 2010, ECLI:NL:CBB:2010:BN9349 
(Timmer); CBb 31 August 2010, ECLI:NL:CBB:2010:BN6711 (Reimert); CBb 1 September 2010, 
ECLI:NL:CBB:2010:BO0866 (Schelvis).

84 CBb 26 November 2014, ECLI:NL:CBB:2014:447 (Van der Linden).
85 CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
86 CBb 22 December 2011, ECLI:NL:CBB:2011:BV1411 (Tasta Bouw); CBb 30 June 2011, 
 ECLI:NL:CBB:2011:BR3068 (Anonymous).
87 CBb 18 March 2010, ECLI:NL:CBB:2010:BM2423 (Merckx).
88 CBb 9 June 2011, ECLI:NL:CBB:2011:BQ7886 (De Combi Brabocon).
89 CBb 14 June 2012, ECLI:NL:CBB:2012:BW1393 (Clabbers); CBb 13 December 2012,  

ECLI:NL:CBB:2012:BZ2034 (Kolthof); CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
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cases. In Clabbers, the District Court ruled that the two leniency statements on 
which the fine was based were insufficient to prove Clabber’s involvement.90 The 
District Court considered it unlikely that further investigation ten years after the 
facts would produce reliable information which could prove the infringement and 
therefore replaced the fining decision by its judgment. The ACM appealed this 
judgment and argued that the District Court had wrongly concluded that there was 
insufficient evidence to prove undertaking’s participation. The TIAT, however, 
confirmed the Court’s judgment, ruling that evidence of the alleged offence was 
insufficient and that the ACM therefore was not entitled to impose a fine.91

The TIAT also confirmed the judgment in the third case, albeit on different 
grounds.92 In ETB Vos, the District Court ruled that a part of the ACM’s evidence 
was unlawful, since the ACM had infringed Article 54a Dutch Competition Act 
which states that the persons involved in investigating an infringement should 
not also be involved in imposing the fine.93 According to the District Court, the 
remaining evidence of ETB Vos’ involvement in the infringement of the cartel 
prohibition in the installation sector was insufficient and the ACM was not entitled 
to fine the undertaking. The ACM appealed the judgment, stating that the District 
Court erroneously concluded that there was an infringement of Article 54a of 
the Dutch Competition Act and that there was insufficient evidence to prove 
the participation. As mentioned, the TIAT confirmed the judgment albeit with 
an improvement of the grounds.94 The TIAT ruled that the infringement of the 
separation of functions is an independent ground for annulment.

The ACM further appealed only one annulment by the District Court on 
the ground of insufficient regard for the economic context.95 The District Court 
ruled that the ACM had insufficiently reasoned how the undertakings’ behaviour 
restricted competition and ordered the ACM to decide again.96 To implement 
the disputed judgment, the ACM provided additional reasons in its new decision 
regarding the undertakings’ objections. The ACM appealed the District Court’s 
judgment, but the TIAT decided that the ACM had done insufficient research into 
the question of whether the behaviour restricted competition and its additional 
reasoning did not remedy this deficiency.97

90 District Court Rotterdam 1 October 2009, ECLI:NL:RBROT:2009:BJ9175 (Clabbers).
91 CBb 14 June 2012, ECLI:NL:CBB:2012:BW1393 (Clabbers).
92 CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
93 Now: Article 12q Establishment Act of the Authority for Consumers and Markets.
94 CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
95 CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP).
96 District Court Rotterdam 17 July 2006, ECLI:NL:RBROT:2006:AY4928 (NIP).
97 CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP).
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5. Negative externalities of the Dutch public enforcement 
regime

The research which covered the District Court judgments in the period 2003-2013 
and the subsequent TIAT judgments showed that the percentages of litigation and 
successful litigation are high. These percentages remained high in the years 2013 
and beyond.98 The high percentage of challenged and annulled decisions can be 
regarded as a systemic deficiency, since it affects the effectiveness of competition 
law enforcement and entails other quantitative and qualitative externalities.

The objective of competition law is to solve and prevent market failure.99 The 
proper functioning of markets results in efficiencies to the benefit of consumers 
and total welfare. While the exact goal of EU competition law and competition law 
enforcement is widely contested,100 the high percentages of (successful) litigation 
prevent optimal enforcement,101 so that the plurality of goals that EU competition 
law serves - e.g. consumer welfare, market integration, and the competitive process 
as such - are not fully realized.102 Fine imposition is an important instrument to 
achieve these objectives. The imposition of fines is intended to have, amongst others, 
a specific and general deterrent effect.103 Potential offenders should, as a result of 
the deterrent effect, refrain from entering into a cartel agreement out of fear of 

98 Later publications will address developments after 1 January 2013.
99 R.B. Bork, The Antitrust Paradox (New York: Free Press 1978), 405; R.J. van den Bergh and P.D. 

Camesasca, European Competition law and economics, a comparative perspective (Oxford: Intersentia 
2001), 64; A. Jones and B. Sufrin, EU Competition Law (Oxford: OUP 2014), 13; R. Whish and D. 
Bailey, Competition Law (Oxford: OUP 2012), 13.

100 I. Lianos, “Some Reflections on the Question of the Goals of EU Competition Law,” in ed. I. 
Lianos and D. Geradin, Handbook on European Competition Law: Substantive Aspects (Edward Elgar 
2013).

101 On optimal competition law enforcement, see generally I. Lianos et al., “An Optimal and Just 
Financial Penalties System for Infringements of Competition Law: A Comparative Analysis”, 
CLES Research Paper No. 3 (2014).

102 Lianos, “Some Reflections on the Question of the Goals of EU Competition Law.”
103 C.G. Veljanovski, “A statistical analysis of UK antitrust enforcement,” 2013, available via: http://

papers.ssrn.com/sol3/papers.cfm?abstract_id=2208846.
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prosecution and receiving a fine.104 According to the economic theory of crime, the 
deterrent effect depends on the probability of successful prosecution and the amount 
of the fine.105 The high percentages of challenged and annulled decisions have a 
negative effect on these elements of deterrence. The high percentage of challenged 
decisions reduces the probability of prosecution, since a part of the ACM’s time and 
workforce must be allocated to litigation, preventing these resources from being 
deployed to new decision-making. In addition, the high percentage of annulments 
decreases (1) the chance of a successful prosecution and/or (2) the amount of the fine. 
This occurs particularly, but not exclusively, in situations where a court annuls the 
fine on the merits of the case, e.g. for insufficient evidence, and concludes that the 
competition authority could not have imposed a fine in this manner. In conclusion, 
the high percentages of challenged and annulled decisions lower the deterrent effect 
of potential ACM enforcement. Market failure is therefore not optimal prevented 
and solved, and the cartel prohibition is not enforced effectively.

Apart from the substantive objectives of competition law enforcement, the 
objection and appeal procedures have their own, additional aims. The procedures of 
objection, appeal and further appeal are dispute-resolution procedures and should 
have a filtering effect, meaning that objection proceedings should infrequently be 
followed by an appeal, and if they are, this appeal should rarely be followed by a 
further appeal.106 The objection procedure, for example, allows the administrative 
authority to review its decisions before court proceedings are initiated and to 
repair defects by either making an entirely new decision, or support the original 
decision with improved argumentation. This should reduce the number of appeals 
by resolving disputes more efficiently.107 This contribution shows, however, that 
the objection procedure and the District Court phase only have a limited filtering 
effect and are ineffective in this respect.

104 E.g. Veljanovski, “A statistical analysis of UK antitrust enforcement”; G.S. Becker, “Crime and 
Punishment: An Economic Approach,” Journal of Political Economy 76 (1968), 167-217; W.M. 
Landes, “Optimal Sanctions for Antitrust,” University of Chicago Law Review 50 (1983), 652-678; 
K.N. Hylton, Antitrust Law – Economic theory and common law evolution, (Cambridge: Cambridge 
University Press 2003), Chapter 2; C.G. Veljanovski, Economics Principles of Law, (Cambridge: 
Cambridge University Press 2007), Chapter 6; C.G. Veljanovski, “Deterrence, Recidivism and 
European Cartel Fines,” Journal of Competition Law and Economics 7 (2011), 871-915; E. Combe 
and C. Monnier, “Fines Against Hard Core Cartels in Europe: The Myth Of Over Enforcement,” 
The Antitrust Bulletin 56 (2011), 235-276.

105 Ibid.
106 The legislative history of the GALA (Dutch General Administrative Law Act) demonstrates 

that one of the purposes of the objection procedure was to prevent large numbers of appeals. 
PG Awb I, 279; available at <www.pgawb.nl>.

107 See for more details: Jans and Outhuijse, “Advisory Objection Procedures.”

2

Origineel document Annalies.indd   45 21-05-19   12:31



46

Chapter 2

In addition, the high percentages of challenged and annulled decisions entail 
quantitative externalities, such as significant procedural costs. The competition law 
enforcement procedures are generally expensive, and these costs are increased by 
the high percentages. The increase in costs is firstly caused by the litigation costs, 
especially if the State Attorney assists the ACM’s lawyers. In addition, the high 
proportion of annulments increase the costs for the ACM, since the substantive 
annulment of the fining decision creates an obligation for the ACM to motivate its 
decision further, to gather more evidence or to adopt a new decision, which also 
increases the costs.

Finally, the high proportion of annulments can detrimentally affect trust in 
the competition authority among consumers, fined undertakings and society 
as a whole. Ideally, society at large must be able to rely on the ACM’s effective 
supervision and protection against market failures. In addition, undertakings 
confronted with the cartel prohibition must be able to rely on the ACM’s application 
and enforcement of the legal rules in a lawful manner, particularly in cases of 
(potentially) substantial administrative fines. Secondly, disagreement between the 
two courts on the application of competition law in the Netherlands leads to legal 
uncertainty and encourages undertakings to file a succession of appeals, since there 
is a chance that the ruling will go in their favour eventually.

6. Developments influencing judicial review in the Netherlands

Several recent developments in Dutch competition law enforcement will influence 
judicial review in competition law cases. On the one hand, some of these new 
developments will likely lead to an increase in litigation in the future. From 1 
July 2016, the maximum amount of a cartel fine was raised from EUR 450,000 to 
EUR 900,000 or 10 percent of the annual turnover of the undertaking if the latter 
is higher.108 If the infringement lasted longer than two, three or four years, the 
maximum fine can be raised to EUR 1.8, 2.7 or 3.6 million, respectively, or to 20, 30 
or 40 percent of annual turnover. This amount can even be doubled for recidivists 
to the maximum of either EUR 7.2 million or 80 percent of annual turnover – 
whichever is higher. The objective of the legislation is to increase deterrence. As 
the amount of the fine is regularly a ground of appeal, an increase in litigation is 
to be expected if higher fines are imposed.

On the other hand, other developments will likely decrease the number of 
appeals and further appeals and thus lower the number of court rulings. The ACM 

108 Act of 23 December 2015, Stb. 2016, 22. See Article 57 Dutch Competition Act.
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settled a case for the first time in the summer of 2015 and another settlement 
followed on 23 March 2016.109 It is expected that this instrument will be used 
more frequently.110 The use of settlements at the European level and in some other 
European Member States led to a decrease in the number of court rulings.111 The 
enforcement practice at the European Union level shows that the percentage of 
decisions challenged is much lower in settlement procedures than in normal fining 
decision procedures.112 The proportion of decisions challenged is approximately 60 
percent for normal cartel cases, while the undertakings in the 19 settlement cases 
filed an appeal in only 2 cases.113 The examples at the European Union level and in 
other Member States suggest that the use of settlements in the Netherlands might 
also lead to a decrease in court rulings. The decrease of court rulings can probably 
be explained by the fact that the undertaking recognises the infringement and its 
involvement and accepts the amount of the fine in the settlement procedure.114 A 
detailed explanation for the decrease in challenged decisions goes however beyond 
the scope of this contribution.

Finally, an interesting development in terms of judicial review is the legislative 
proposal to merge the two of the highest Dutch courts in administrative law (TIAT 
and the Council of State), although the current status of this legislative proposal is 
unclear. The consequence of merging the highly specialised TIAT with the Council 
of State, which focuses on general administrative law, will be that the specialised 
judges of the TIAT are replaced by non-specialised judges. One of criticisms 
regarding this bill was that it would decrease the quality of judicial review as the 
expertise of the judges is relied upon and often required when reviewing these 

109 Decision ACM 11 August 2015, case 14.0705.27 (Nature Vinegar); Decision ACM 22 December 
2015, case 13.0698.31;15.0710.31;15.0327.31;15.0328.31 (Cold stores).

110 Speech Chris Fonteijn 8 October 2015 at Conference developments competition law, Apollohotel 
Amsterdam.

111 A. Outhuijse, “Schikken met ACM: gewenste koers of rechtsomkeerd.”
112 See M. Hellwig, K. Hüschelrath and U. Laitenberger, “Settlements and Appeals in the European 

Commission’s Cartel Cases: An Empirical Assessment”, 2016, available via http://ssrn.com/
abstract=2731073.

113 Société Générale, case COMP/39.914, T- 98/14; Envelopes case, case COMP/39.780, T-95/15. 
Hellwig, Hüschelrath and Laitenberger, “Settlements and Appeals in the European Commission’s 
Cartel Cases: An Empirical Assessment”, 10-11.

114 Commission Notice on the conduct of settlement procedures in view of the adoption of Decisions 
pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel cases 2008/C 
167/01.
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cases. While the bill was already submitted to the Dutch House of representatives,115 
the responsible ministers requested parliament to postpone the vote to allow for 
discussion within the cabinet of withdrawal of the bill.116 It is expected that the 
legislative proposal will be withdrawn.

7. Concluding remarks

This contribution has discussed some indications that the public enforcement 
of the cartel prohibition in the Netherlands is not carried out effectively. These 
indications include the number of appeals and further appeals, the number of 
ACM decisions annulled by the District Court and the number of District Court 
judgments annulled by the TIAT. The main points of disagreement between the 
ACM, the District Court and the TIAT are often related to evidence, both factual 
and economic, and the proportionality of the fine.

The Dutch enforcement regime can be criticised because the high percentages 
of (successful) litigation limit effective enforcement, lead to high costs and legal 
uncertainty and negatively affect the trust of its stakeholders and society as a whole. 
It can be concluded that the Dutch enforcement of the cartel prohibition through 
the imposition of administrative fines does not function properly and would benefit 
from a boost. It is, however, difficult to formulate the possible improvements and 
to determine which entity (the ACM, the District Court or the TIAT) should 
implement them on basis of this research. Future legitimate recommendations first 
require thorough research into the decisions and decision-making procedures of 
the ACM. Although some annulments of fining decisions by the District Court or 
the TIAT appear to be easily resolvable – such as late response to an undertaking’s 
arguments or evidence – there might be particular justifications or strategic choices 
which are currently unknown. Further research is also needed to clarify the high 
rates of (successful) litigation. The developments described in section 6 (the increase 
in the fines, the use of settlements and the quality of the judicial review) are factors 
which influence the percentages of challenged and annulled decisions and should 
therefore certainly be taken into consideration in future research. 

115 Website administration of justice, accessed 15 November 2016, <https://www.rechtspraak.nl/
Organisatie-en-contact/Organisatie/Raad-voor-de-rechtspraak/Nieuws/Paginas/Kamer-praat-
over-wetsvoorstel-bestuursrecht-in-hoger-beroep.aspx>.

116 Website administration of justice, accessed 15 November 2016 <https://www.rechtspraak.nl/
Organisatie-en-contact/Organisatie/Raad-voor-de-rechtspraak/Nieuws/Paginas/Wetsvoor-
stel-bestuursrecht-in-hoger-beroep-waarschijnlijk-ingetrokken.aspx>.
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