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CHAPTER VI. THE RELATIONSHIP BETWEEN THE GOVERNMENT AND THE 
MULTINATIONAL CORPORATIONS (MNCS) UNDER THE DECENTRALIZED 

SYSTEM: CASE STUDIES OF THE NEGOTIATION PROCESSES 

6.1 INTRODUCTION 

In the previous chapter, we have discussed the bargaining relationship between local 

government and MNCs. From the examination some questions arose such as whether conflicts 

have happened recently between host country government and MNCs. If the conflicts 

happened, what caused the conflicts and how were the disputes resolved? This chapter 

specifically attempts to address those curiosities by observing dynamic relationships between 

a national government and MNCs under a decentralized system. It aims to answer the sub-

research question as follows: What is the nature of the relationships between the 

Indonesian government and MNCs in the era of decentralized governance system? To 

answer that question, we investigate the government’s attitude toward MNCs, examine the 

dispute between the government and MNCs, and observe the negotiation process between the 

government and MNCs to resolve the conflicts. 

Since the 1980s, Indonesia has liberalized its economy to be open to FDI. Tremendous 

efforts have been made to attract inward FDI to Indonesia. Indonesia also joined World Trade 

Organization (WTO) in 1995, signed many bilateral investment treaties, and agreed to the 

ASEAN economic community in 2015. Nevertheless, despite those liberal approaches, 

conflicts between the government and MNCs are more prevalent recently. For example, the 

conflict between Freeport MacMoRan and the government of Indonesia, and the conflict 

between Newmont Nusa Tenggara Inc. and the government of Indonesia. That situation has 

attracted authors to analyze the dynamic relationship between the government and MNCs by 

focusing on the negotiation process in resolving the conflicts to understand the causes of 

conflicts, and the factors that contribute to increasing the bargaining position of the 

government and MNCs in the negotiation process.  

This chapter consists of seven sections. Section 6.2 discusses theoretical models used 

as a framework for analysis. Section 6.3 discusses research focus and methods; Section 6.4 

discusses the Indonesian government’s attitude toward MNCs; Section 6.5 discusses a case 

study of the negotiation between the government and Freeport MacMoRan, Inc.; Section 6.6 

discusses a case study of the negotiation between the government and Newmont Nusa 

Tenggara, Inc.; and Section 6.7 concludes the study. 
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6.2 THE NATURE OF THE RELATIONSHIPS BETWEEN THE GOVERNMENT 

AND MNCS 	

To understand the nature of relationship between the government and MNCs, we need 

to scrutinize some theories on international business and government relations. From many 

possibles models, we adopt the two-tier bargaining model developed by Ramamurti (2001). 

According to this model, the relationship between the host country government and MNCs can 

be explained as follows. Firstly, there is a change in the government’s attitude toward MNCs 

from conflictual to cooperative. Secondly, in the interactions, two bargaining processes occur. 

The first-tier bargaining process occurs between host and home country government, which 

results in macro policy to provide a good environment for the MNCs. The bargaining can be 

directly between the host and home country government or indirectly through supranational 

institutions. The second tier of bargaining occurs between the host country government and 

the MNCs which results in the micro perspectives of the projects such as the requirements, use 

of local products, and export targets.  

We select that model because it provides a more contextual approach compared to 

other models such as the obsolescing bargaining model. According to that model, the 

relationship between the host country government and MNCs is conflictual, and the 

bargaining process happens between the country and MNCs in the entry process. In the 

beginning, the MNCs possess higher bargaining power because they offer economic benefits, 

abundant financial capital and better technology that is needed by the host country 

government. Nevertheless, after the business is established, the bargaining power is 

obsolesced and shifts to the government’s side. Furthermore, the attitude of government 

toward MNCs tends to be adversarial and confrontational (Vernon, 1978). Due to that attitude, 

the government screens the entry of MNCs and regulates the operation of the MNCs (Vernon, 

1978; Fagre and Wells, 1982; Lecraw, 1984; Kobrin, 1987; Gomes Casseres, 1990). 

Therefore, we argue that this model is irrelevant to the current context since the attitude of the 

government has changed to be open for FDI, and not adversarial but cooperative (Dunning, 

1998).  

Another model is triangular diplomacy, proposed by Stopford and Strange (1991). 

They argue that in the current dynamic global economic and political structure there is a 

growing interdependence between the country and MNCs. At the same time, due to that 

interdependence, there is bargaining between firms, between firms and states, and between 

states regarding economic activities. Firms compete with other firms to invest in the most 
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attractive country; states compete with other states for investors; and firms have to bargain 

with host country government (Stopford and Strange, 1991). We argue that this model is 

irrelevant in this case since the roles of global investment regime are neglected. 

Departing from those reasons, this chapter adapts the two-tier bargaining model 

developed by Ramamurti (2001) to explain the nature of the relationship between the 

government and the MNCs in Indonesia. Two variables are assessed: the government’s 

attitude toward MNCs, and the bargaining process. The government’s attitude toward MNCs 

is cooperative instead of confrontational. If a dispute happens between the government and 

MNCs, it is caused by transactional issues instead of attitudinal issues (Wint, 2005) 

Furthermore, there is the two tiers of the bargaining process in the relationship: the first tier of 

bargaining and the second tier of the bargaining process. 

The first tier of the bargaining process 

The first tier of the bargaining occurs between the home country government, which is 

the country where the MNCs come from, usually a developed country, and the host country 

government, which is the country where the FDI project is located, usually a developing 

country (Ramamurti, 2001). There are two models in this tier: direct negotiation and the 

indirect negotiation. 

 In direct negotiation between the host and the home country governments, two 

countries have a bilateral talk regarding the macro policies on investment. The significant 

outcomes of the bargaining processes are investment agreements, which are called Bilateral 

Investment Treaties (BITs). A BIT is an agreement between two countries regarding terms, 

conditions, and rules of governing for private investments in each other’s countries (Reisman, 

2004). For the host country governments, a BIT is considered as the most important legal 

mechanism to attract and promote FDI (Elkins, Guzman and Simmons, 2004 and UNCTAD, 

2000). For home country governments, a BIT is considered as a policy instrument to protect 

the property rights owned by foreign investors (Guzman, 1998).  

Indirect negotiation occurs when the home country governments influence macro 

policy regarding investment through multilateral institutions. Multilateral institutions set the 

guidelines, principles, and standards to govern the foreign investment, and these have to be 

followed by the host country governments. For example, the IMF and the World Bank has set 

some requirements for the developing countries to receive loans, including liberalizing their 

markets, conducting privatization, and relaxing or abolishing performance requirements 

(Ramamurti, 2001).  
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The second tier of the bargaining process 

The second tier of the bargaining occurs between individual MNCs and the host 

country government. The object of the bargaining is related to the investment project. For 

instance, both parties bargain over the location preference, the performance requirements, the 

taxes imposed, the incentives provided, the ownership share, the tariff quota on input/outputs, 

the export requirements, the local product requirements, the technology transfer requirements, 

the financial restriction, and the dispute settlement mechanism (Ramamurti, 2001). 

Furthermore, MNCs also currently bargain over domestic policies (Eden et al., 2005).  

In the bargaining processes, the government and the MNCs usually have different 

goals. On the one hand, the government aims to extract economic benefits from the companies 

such as job creation, knowledge, and technology transfer, as well as the financial capital 

owned by corporations (Blostroom and Kokko, 1998; Eden et al., 2005). On the other hand, 

the MNCs seek new markets, efficiency gains, acquisition of raw materials, and legitimacy by 

developing partnerships with local firms and institutions (Dunning, 1998 and Edenet al., 

2005). 

In the bargaining process, the bargaining power of each party depends on the resources 

they possess. The MNCs possesses advanced technology, better access to international 

markets, knowledge, managerial expertise, and financial capacities (Grosse, 2005; Eden et al., 

2005; Ramamurti, 2001). On the other hand, the host country government possesses controls 

over the raw material and natural resources, the domestic market, local labor, knowledge, and 

technology (Behrman and Grosse, 2005; Eden et al., 2005; Dunning, 1998).  

Some operational constraints affect the bargaining power of the government and the 

MNC. The MNC is constrained by the international, national and local regulations and by any 

previous contract commitments made with the government (Argyes and Liebesind, 1999). The 

government is constrained by unstable political situations, pressure from interest groups, and 

the economic crisis (Eden et al., 2005)  

Although Ramamurti (2001) does not include the sub-national government in the 

bargaining processes, in this chapter we add the sub-national government in the bargaining 

processes due to decentralization (see figure 6.1). Under the decentralized system, the 

bargaining process between the local government and potential investors is unavoidable 

because the local government needs to consider the interests of various stakeholders including 

the local community in approving the FDI projects (Kuswanto et al., 2017).  
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Figure 6.1 The Two-Tier Bargaining Model 

 

 

 

 

 

 

 

 

 

 

 

 

  Source: Adapted from Ramamurti (2001), the two-tier bargaining model 

Note: The bargaining of relationships between host country government and MNCs consists of 
a two-tier bargaining process. The first tier occurs between host country government and home 
country government or supranational institution. The focus of the bargaining is related to the 
macro policies on investments and the principles to treat MNCs. The output of the first tier of 
bargaining is the bilateral investment treaties between countries and any international 
commitments to conduct fair and equitable treatment toward MNCs. The second tier of the 
bargaining process occurs between MNCs and host country government (both national and 
local government). The focus of the bargaining is related to the investment projects such as 
location, ownership share, tariff quota, performance requirements, and other economic 
policies. 

6.3 RESEARCH FOCUS AND METHODOLOGY	

The nature of relationships between the national government and MNC is addressed 

using a qualitative methodology, based on case studies. Two case studies are selected, which 

are the negotiation processes between the government of Indonesia and Freeport Indonesia, 

Inc. and between the government and Newmont Nusa Tenggara. Inc. The cases are chosen 

because they have gained much attention from the media, activists, pundits, and politicians in 

Indonesia. The cases also show the interaction between actors from the three levels of 
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institutions (international, national and local institutions), between states and private actors, 

and between the private and the community. In addition to that, the cases show the condition 

under which negotiation processes between the host country government and MNCs occur, 

involving multi-level government actors. 

We employ a content analysis as a method. We collect data and information from the 

national and local media related to the negotiation processes between the government of 

Indonesia and Freeport MacMoran, Inc. and between the government and Newmont Nusa 

Tenggara, Inc. Furthermore, we analyze press releases, legal and policy documents, and 

speeches, videos, and news concerning the negotiation process. After that, we triangulate the 

data and information by interviewing the Head of Legal Bureau of the BKPM. 

6.4 INDONESIAN GOVERNMENT’S ATTITUDE TOWARD MNCs 

The first step to understanding the nature of the relationship between the government 

and MNCs is to examine the Indonesian government’s attitude toward MNCs. We argue that 

the government’s attitude has changed considerably from confrontational to cooperative over 

time. During President Soekarno’s administration (1945–1966), the government was against 

the MNCs. Law 78 on Foreign Investment (1958) was enacted as the basic regulation of FDI. 

Paauw (1960, p. 355), cited in Hill (1989 pp. 4-5), stated that: “the law was neither the most 

generous nor the most hostile law.” The government offered a commitment to avoid 

expropriation action, provided generous tax incentives and granted land use right up to 30 

years. Nevertheless, inward FDI in utilities and mining sectors was prohibited, a joint venture 

requirement was imposed, and the MNCs received different treatment compared to domestic 

enterprises (Law 78, 1958). From 1959 to 1965, President Soekarno nationalized many MNCs 

from the Netherlands, Britain, the US, Belgium, and Malaysia (Hill, 1989). He considered all 

foreign investment as a form of imperialism (Oei, 1969).  

 During President Soeharto’s administration (1966-1997), to improve economic 

conditions, the government’s attitude toward MNCs changed to being cooperative. Sadli, 

Minister for Foreign Investment, stated: “when we started out attracting foreign investment in 

1967,everything and everyone was welcome…..” (Sadli, quoted in Hill, 1989 p. 28). As a 

result, investment policies changed from protectionist to liberal (Hill, 1989). Law 1 on Foreign 

Investment (1967) was enacted to provide a legal framework for foreign investment.  The law 

was very liberal “to restore the country’s credibility abroad—and to attract foreign capital- the 

government’s new law was an invitation to foreign investors with a minimal condition 

attached" (Hill, 1989, p. 28). It opened mining, utility sectors and many other sectors for 
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foreign investors. The sectors closed or restricted for FDI were limited to the development of 

ports, electricity, telecommunication, education, aviation, water management, railway 

systems, nuclear technology, the press, and the weapons industry. Generous incentives were 

provided for foreign investors such as tax holidays, import duty exemptions, guarantee from 

expropriation, and licenses with a duration of up to 30 years. Moreover, Investment Guarantee 

Treaties with the United States, Denmark, the Netherlands and West Germany were signed by 

the government. This resulted in 55 foreign companies agreeing to invest to the tune of $600 

million (Oei, 1969).  

Although the law was very liberal, due to the domestic protests, the government became 

restrictive in the 1970s. President Soeharto outlined the foreign investment policies as follows: 

“all new investment were to be joint venture; Indonesian equity should be increased to 51 

percent within a certain period (subsequently ten years was mentioned); the list industries 

closed to foreign investment was to be extended, tax incentives were to be reduced; and the 

number of foreign personnel was to be restricted” (Hill, 1989 p. 31). Furthermore, domestic 

enterprises had to be given preferential access to state bank loans (Hill, 1989). The 

government created the Investment Priority Lists (1977) which listed 831 investment activities 

divided into four categories: open with full incentives, open with some incentives, open 

without incentives and closed. This was expanded into 1,095 sectors in 1978 (Hill, 1989). 

The government liberalized its economy significantly in the 1980s and 1990s. In 1986, 

the government delivered an economic package as follows: 1) foreign firms with 75% 

Indonesian equity were treated equally to domestic enterprises; 2) all sectors would be open 

for foreign firms which exported at least 85%; 3) the minimum requirement for foreign 

investment was $ 1 million; 4) the investment license was granted up to 30 years; and 5) free-

of-value tax incentives were given for 5 years (Hill, 1989). In 1987, the government simplified 

the FDI procedure in the automotive industries, automotive assembling industry, electricity 

machine industries, and machinery industries; provided incentives for FDI in textile, metal, 

cotton industries; eliminated export permits; eliminated sectoral permits; and abolished the 

monopoly state-owned enterprises in the steel industry. In 1988, foreign ownership in banking 

sectors through a joint venture was allowed. In 1989, the investment priority list was changed 

into the negative investment list which opened a hundred sectors to FDI, and the minimum 

requirement for FDI was reduced from $ 1 million to $ 250,000. In 1994, the government 

relaxed the divestment requirement and liberalized almost all sectors to FDI including nine 

“strategic” sectors: ports, energy sector, telecommunications, shipping, civil aviation, water 
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supply, railways, nuclear power and media (Government Regulation 20, 1994). The regulation 

made Indonesia one of the most welcoming countries to FDI of all ASEAN countries 

(Lindblad, 2015).  

In 1997, Indonesia was hit by a severe economic crisis. Indonesia was under the 

supervision of the IMF from 1997 to 1999. Under the supervision of the IMF, the government 

continued the liberalization, deregulation, and privatization of many state-owned enterprises. 

The monopoly power of the State Food Logistic Agency (BULOG) was abolished; foreign 

investment was allowed in chemical, metals and fish, cement, paper and plywood, palm oil 

industry, wholesale and retail sectors, general importing, the oil, broadcasting, and 

downstream operation sectors; and full foreign ownership was allowed in banking sectors 

(OECD, 2010). 

After the crisis (2000-2004), the government’s attitude remained positive toward 

MNCs. President Wahid and President Megawati continued economic deregulation and 

privatization. President Megawati asserted that inward FDI could help Indonesia to recover 

from economic crisis (Rajenthran, 2002). The investment procedure was streamlined, 

incentives were enhanced, and an anti-corruption law, anti-monopoly law and some laws to 

protect property rights were introduced (Rajenthran, 2002). 

Under President Yudhoyono, the government was highly open toward FDI. Law 25 on 

investment (2007) was enacted. The law was considered more welcoming compared to the 

previous one (see chapter III). The regulation of Negative Lists of Investment was revised to 

open sectors for foreign investments and the restrictions for foreign investment were relaxed 

gradually. Furthermore, Indonesia is active in promoting the openness and liberalization by 

signing many bilateral investment treaties (s). Currently, the Indonesian government has 

signed 71 bilateral investment treaties, 27 of which are in force, 26 of which are waiting to 

come into effect and 28 of the BITs have been terminated (UNCTAD, 2017a). Besides having 

the BITs, Indonesia also signed Comprehensive Partnership Agreements with China, the 

United States of America, Chile, Germany, and the European Union (Ministry of Foreign 

Affairs, 2017). Different from the BITs, Comprehensive Partnership Agreements cover any 

cooperation in social, culture, education, security, economy, trade, and investment domains 

within a single agreement. They provide the principles to govern investments, such as the 

government’s guarantees to protect investors’ property rights and the right to transfer, an 

assurance that the company will not be nationalized, to provide compensation for losses, to 

provide incentives, and to resolve the dispute between the company and the government. 

There are three international arbitration institutions to resolve conflict: the International Court 
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for Settlement Investment Dispute (ICSID), the United Nations Commission on International 

Trade Law (UNCITRAL), and the International Institute for Unification of Private Law 

(IIUP).   

As a member of ASEAN, Indonesia is also bound by the ASEAN Comprehensive 

Investment Agreement, the ASEAN-Korea Investment Agreement, the ASEAN-China 

Investment Agreement, and the ASEAN-Australia and New Zealand Free Trade Agreement. 

The agreements require all state members to create a liberal, competitive, facilitative and 

transparent investment environment in ASEAN. Furthermore, the countries should liberalize 

the economy toward free and open markets, protect rights, provide incentives and conduct 

promotion, and provide special treatments to MNCs from ASEAN countries  (ASEAN, 2009).  

At the end of the second term of President Yudhoyono, and the beginning of Joko 

Widodo’s administration, although the government’s attitude toward MNCs was positive, the 

government was in favor of protectionist policies (Patunru and Rahardja, 2015). The negative 

list of investments was revised to reduce the percentage of foreign ownership in many sectors 

such as electricity generation, drilling services, oil and gas services, electronic installation 

services, operation telecommunication services, data and communication services, and internet 

services. Some protectionist laws were introduced such as Law 4 on Mining (2009), Law 13 

on Horticulture (2010), Law 18 on Food (2012), and Law 19 on Protection and Empowerment 

of Farmers (2013). Those laws imposed strict requirements and restrictions for FDI in the 

mining, food, horticulture and agribusiness sectors. Nevertheless, beginning in 2015, President 

Joko Widodo revised the policies through the economic packages I to X. The Presidental 

Regulation No. 44 on the Negative Lists of Investment (2016) removed 45 sectors from the 

list, increased the percentage of foreign ownership in many business sectors, and allowed full 

foreign ownership for investors from ASEAN countries. 

The discussion above clearly illustrates the changes in the government’s attitude 

toward MNCs from conflictual to cooperative. The government of Indonesia has taken 

tremendous actions to attract inward FDI and provide pro-market policies. If the attitude is 

positive and the policies are favorable to the foreign investment, do conflicts still happen? If 

conflict happens, what is the mechanism to resolve the conflicts? How do actors interact in the 

process to resolve the conflict? To answer those questions, we examine two disputes between 

the government and MNCs in the following section.   
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6.5 CASE STUDY 1: THE NEGOTIATION PROCESSES BETWEEN THE 

GOVERNMENT OF INDONESIA AND FREEPORT MACMORAN, INC. 

The first case to discuss is the dispute between the government of Indonesia and Freeport 

MacMoRan, Inc. Freeport MacMoran Inc. (Freeport) is a mining company based in Phoenix, 

Arizona, USA. It has a subsidiary company named Freeport Indonesia, Inc. based in Mimika, 

Papua, which has had a dispute with the government of Indonesia. Freeport operates its 

mining activities in Mimika district, Papua Provinces, Indonesia based on the contracts of 

work with the government of Indonesia signed in 1967 and 1991 (Freeport, 2017a). According 

to the contracts of work, the company will operate its mining activities in Mimika district, 

Papua until 2021 and this can be extended two times for a ten-year period (until 2041) 

(Contract of work between Government of Indonesia and Freeport, 1991). The following 

obligations are imposed on the company: 1) the stage of operation which must be developed 

are as follows: general survey for 12 months, exploration studies for 36 months, feasibility 

studies (no time limit), construction periods and operation periods; 2) five years after the 

operation period begins, the company has to establish a smelter for a refinery process in 

Indonesia or the government is authorized to terminate the contract of work; 3) the company 

has to make payments such as dead rent6, royalties, income taxes, personal income taxes, 

VAT, stamp duty on legal documents, import duty, land and building taxes, levies or local 

taxes charged by regional government which have been approved by central government, as 

well as tax compliance fees; 4) the company has to prioritize local employees, has to train 

those employees and has to use local raw material; and 5) any dispute between two parties is 

resolved by UNCITRAL arbitration (Contract of work between Government of Indonesia and 

Freeport, 1991) 

6.5.1 Object of dispute/bargaining  

 Freeport has a serious dispute with the Indonesian government which started in 2009 

due to the enactment of Law 4 on Mineral and Coal Mining (2009). The objects of the dispute 

were the requirements imposed by the law. Those requirements are as follows: 

1) The license system replaces the contract system. According to the law, the contract of 

work possessed by companies must be transferred to the special mining license as a 

requirement to export the mining products. 

																																																													
6 Dead rent is the rent fixed for mining without considering whether the mine is profitable or not (US Legal, 2017)	
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2) The refining and processing requirement. All mining companies have to build a smelter for 

refining and processing the mineral product. The export of the unprocessed products is 

prohibited after January 12th, 2014.  

3) The divestment requirement. All foreign companies in mineral and coal mining have to 

sell at least 51% of their shares to Indonesian entities within ten years after the production. 

4) The companies shall prioritize the local mining companies as partners. 

Freeport considered those requirements as a violation of the contracts of work between 

the government of Indonesia and Freeport (Humme, 2017). Freeport was reluctant to fulfill the 

obligations. Hence, Freeport negotiated the obligations with the government. During the 

negotiation, on February 21st, 2017, the tension rose when Freeport threatened to bring the 

case to international arbitration (Jensen and Asmarini, 2017). The negotiation processes are 

explained in the following sections.  

6.5.2 The first tier of the bargaining process 

 The first tier of the bargaining process occurs between the home countries (usually 

developed countries) and the host countries (generally developing country) through bilateral 

talks or multilateral institutions such as the IMF, the World Bank and the WTO (Ramamurti, 

2001). Considerable evidence suggests that there is a direct negotiation process between the 

US government and the government of Indonesia. The US government, represented by Vice 

President Mike Pence, discussed the issue of Freeport with the President of Indonesia and 

demanded some actions to remove business barriers in Indonesia. During the visit to Indonesia 

on April 20th to 21st, 2017, the US government called on the Indonesian government to remove 

business barriers faced by many US companies in Indonesia. Those barriers are related to 

protection of intellectual property rights, lack of transparency, requirements to use local 

content in oil, gas and telecommunication sectors, the policies related to horticulture and 

animals import (Sundaryani, 2017). In addition to that, the issue of Freeport was discussed 

during a high-level meeting on April 20th, 2017 between Mike Pence and the President of 

Indonesia, Joko Widodo (Sundaryani, 2017). During the meeting, Pence thanked Joko Widodo 

for the interim solution for the dispute. However, he demanded more steps to resolve the 

dispute (Rampton, 2017). Luhut Pandjaitan, the Indonesian Minister of Coordinating for 

Maritime Affairs, stated that the issue of Freeport was discussed between the Indonesian 

President and the Vice President of the USA. He claimed that the discussion was pleasant and 

Pence was satisfied with Joko Widodo’s explanation (Halim, Yosephine, and Sundaryani, 

2017 and Afrianto, 2017a).  
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 Besides the direct negotiation, indirect relationships between Indonesia and the USA 

are taking place. Indonesia and the US have been bound by the US-Indonesia Comprehensive 

Partnership Agreement (CPA) and the Trade and Investment Framework Agreement (TIFA). 

Those agreements represent the commitment of both countries to respect the norms, guidance, 

and principles in governing trade and investment. According to the CPA, both governments 

have agreed to discuss policies and action to remove investment and trade barriers through the 

establishment of the working group on trade and investment (the trade and investment 

councils) such as liberalization efforts and removal of some non-tariff barriers. Moreover, the 

two countries have also agreed to the following: to avoid protectionism policies, to  eliminate 

non-tariff barriers, to protect intellectual property rights, to encourage liberalization, to resolve 

disputes in trade and investment, to establish trade and investment councils, and to discuss 

some issues on trade and investment (The US Trade Representative Office, 1996). 

Pursuant to the CPA and TIFA, the government of Indonesia and the US government 

discussed the norms to manage trade and investments in both countries. For example, the trade 

and investment council (TIC) meeting on September 19th, 2011 discussed the changes of the 

Negative Lists of Investment, the problems related to the pharmaceutical investment, and 

problems related to agricultural trade (Ministry of Foreign Affairs of the Republic of 

Indonesia, 2011). The TIC meeting on April 16th, 2016 discussed illegal fishing, the 

protection of intellectual property rights, the localization requirement for high-tech products, 

bilateral investment agreements, and the trade facilitation agreement (Ministry of Trade of the 

Republic of Indonesia, 2016).  

6.5.3 The second tier of the bargaining processes  

 The second tier of the bargaining processes occurs between the MNC and host country 

of government and is a negotiation over investment requirements (Ramamurti, 2001). Our 

investigation found that the bargaining between government and Freeport has taken place for 

more than eight years, but a conclusion has yet to be reached. However, the short-term 

agreement on the general frameworks for further negotiation has been concluded. The 

following sections discuss some important aspects of the negotiation. 

Goals 

Our investigation found that the government of Indonesia focuses on the economic 

objectives to maximize the benefits of inward FDI for the Indonesian people. There are at least 

six objectives to be achieved as outlined by the law. Firstly, the government demands Freeport 
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to agree to divest 51% of its total share to the Indonesian government or companies. Secondly, 

the government demands Freeport to develop a smelter in Indonesia for the refinery process; 

the export of unprocessed mineral is prohibited. Thirdly, the government demands Freeport to 

pay additional royalties and taxes it proposes. Fourthly, the government demands Freeport to 

prioritize local firms and employees to support the transfer of technology and knowledge. 

Fifthly, the government demands Freeport to transfer the contract of works into the special 

mining license as regulated by the mining law. Lastly, the government demands Freeport to 

prioritize local products, goods, and services (Stephanie, 2017). 

On the other hand, Freeport has the objective to ensure the operation of mining 

activities until 2041 (i.e. get 20 years' extension) without being affected by the new mining 

law (Jensen and Asmarini, 2017). More specifically, Freeport wants to continue the contract of 

work while still being allowed to export unprocessed mining product/concentrate (Gumelar, 

2017). So we identify that the MNC has two main goals: 1) the company is allowed to export 

the unprocessed mineral; 2) the operation of the company is extended to 2041 through the 

amendment of the contract of work. 

Bargaining power: resources and constraints 

 Our observation found that Freeport has quite strong bargaining power due to legal, 

economic and political reasons. Legally, the company is protected by international law 

through the contracts of work. Richard Adkerson, the CEO of Freeport, claimed that the ban 

on exporting unprocessed mining product violates the contract of work, which also violates 

the international investment agreement and the principle of fair and equitable treatment 

(Hume, 2017 and Taufik, 2017). Furthermore, from a political point of view, Adkerson 

asserted that Washington would watch the Indonesian government's treatment of the company 

since Carl Icahn, a special adviser of President Donald Trump, owns 7% of Freeport’s shares 

(Hume, 2017). The CEO tried to say that the US government will highly support the company. 

From the economic point of view, Freeport has made a significant contribution to the local and 

national economy. For instance, during the operation, Freeport has paid tax and royalties of 

about $16.1 billion, has spent $32.5 billion to pay workers' salaries, and has employed 32,416 

workers of whom 4,321 are Papuans (Agustinus, 2017a). The massive numbers of workers 

laid off as a result of the dispute has increased pressure on the government (Jensen and 

Asmarini 2017).  

On the other hand, the primary source of bargaining power of the government is the 

fact that Freeport's contract of work will end in 2021 while Freeport has a keen interest to 
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extend it to 2041. Furthermore, it is the government which has control over the natural 

resources in Papua.Without the extension from the government, the company will not be able 

to continue exploration. Our investigation also found that the Indonesian government has 

sufficient weapons to fight in international arbitration if the negotiations fail. We found that 

Freeport has violated the contract of work because it failed to establish a smelter which it was 

obliged to do by the contract of work. The contract mandates the company to establish a 

smelter no later than five years after the operation starts (Government of Indonesia, 1991).  

While the fact that the contract of work will expire in 2021 is a strength for the 

government, it is a weakness for Freeport. The company needs the government’s approval to 

extend the mining operation. Otherwise, other companies might continue the mining 

operations in Mimika, Papua after the contract expires.  

The USA-Indonesia Comprehensive Partnership Agreement (CPA) and Trade and 

Investment Framework Agreement (TIFA) constrain the national government in the 

negotiations. Those agreements have bound the Indonesian government to respect the contract 

of works and to avoid protectionist policy. The violation of the contract of work will be a 

subject to dispute in international arbitration; therefore, the government used to not implement 

the law, which caused a battle in international arbitration. For instance, in 2002, the 

government enacted an environmental law which prohibits mining activities in the protected 

forest. In fact, the mining activities have been conducted before the law was enacted. Despite 

the obligations determined by the law, the government has chosen to lift the ban on mining 

activities in the protected forest to avoid the international arbitration, which is costly.  

Negotiation processes 

 Our examination reveals the fact that the negotiation processes between Freeport and 

the Indonesian government involves multilevel governance actors (national, provincial and 

local government). They have taken place for more than eight years and are still in progress. 

From the government side, the President assigned officials from the relevant ministries, 

provincial government, and district government to the negotiation team. Those ministries are 

the Ministry of Energy and Natural Resources, the Ministry of Environment, Ministry of 

Finance, the Ministry of Home Affairs, the National Coordinating for Investment Board, and 

the Ministry of State Owned Enterprises. The Minister of Coordinator for Economic Affairs 

and Minister of Energy and Natural Resources lead the team. The role of non-governmental 

actors such as local communities is as pressure groups, and the interests of local communities 

are assumed to be accommodated by the district and provincial governments. 
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After Law 4 on Mineral and Coal Mining (2009) was enacted, the government 

proposed to change the 111 contracts of work of mining companies, included Freeport, into 

the special mining licenses, as mandated by the law. Due to that reason, there were intensive 

discussions between the government and Freeport to transform the contract of work to a 

special mining license (Asmarini and Setiaji, 2017). As we have explained in the previous 

section, the MNCs were given time to establish a smelter and to transfer the contract of work 

to a special mining license before January 12th, 2014 to be able to export the unprocessed 

mineral.  

In 2010, the government issued Government Regulation No 23 on Mining Activities 

(2010), which provided detailed regulation on mining activities in Indonesia. It covers 

divestment requirements, smelter development, the transfer from contract of works to the 

special mining licenses, and the requirement to employ local workers and prioritize domestic 

enterprises. 

 In 2012, the government’s negotiation team discussed six matters of amendment of the 

contract of work with Freeport. Those matters were as follows: 1) the change of mining area 

coverage; 2) the continuation of the mining operation; 3) the contribution of the company to 

government revenue; 3) the mechanism of the divestment processes; 4) the development of 

smelter and refinery facilities; 5) the use of local contents and local goods and services; and 6) 

the plan to prioritize the domestic workers. However, the discussion resulted in disagreement 

since Freeport was reluctant to change to the special mining license.  

 On July 25th, 2014, a temporary memorandum of understanding (MoU) between the 

government of Indonesia and Freeport was achieved. According to that MoU, Freeport agreed 

to divest 30% of its shares (against 51% obliged by the Government Regulation 23, 2010), to 

adjust the taxes calculation and to develop a smelter within six months after the agreement 

was signed. To show serious commitment, Freeport agreed to provide guarantee money, about 

$115 million (Rikang, 2014). As a reward, the government granted a temporary special mining 

license and an export permit valid for six months (until January 25th, 2015). The government 

would extend the export permit if the company showed significant progress in the smelter 

development and other obligations determined in the MoU. Furthermore, in September 2014, 

the government relaxed the regulation by issuing Government Regulation No. 77 on the 

Implementation of Coal and Mineral Mining Activities (2014), which allows companies to 

export unprocessed mineral if they receive an export permit. The regulations also require 
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underground mining companies to divest only 30% of their shares. This was a revision of the 

Government Regulation No. 23 (2010). 

 In the following months, several meetings were conducted to discuss the operation of 

Freeport after the MoU expired. On December 23rd, 2014, Freeport met the negotiation team 

members and the high-level officials from the Papua Provinces and Mimika district to discuss 

the operation of Freeport. The meeting aimed to find the best solution to the dispute 

(Wicaksono, 2017). In the second meeting held on January 23rd, 2015, the government and 

Freeport agreed to extend the MoU, although Freeport had failed to fulfill the obligations 

written in the MoU. On January 25th, 2015, the government agreed to extend the export permit 

for another six months (July 2th, 2015) and this would be reviewed based on the progress of 

the smelter development (Pasopati, 2017; Hermawan, 2017; Freeport, 2017). 

On July 9th, 2015 Freeport formally sent a request letter to extend the operation to 

2041. At the same time, Freeport also requested an extension of the export permit which 

would end on July 25th, 2015. Freeport claimed that the company had shown a strong 

commitment to fulfilling obligations written in the MoU. Freeport showed a plan of the 

smelter development in Gresik, Eastern Java which covered 80 hectares. The company also 

asserted that they had refined 40% of minerals since 1999 (Anam, 2015). In response, the 

government issued an export permit valid for six months (until January 25th, 2016). Later, 

other export permits were granted on February 9th, 2016 and August 9th, 2016, which allowed 

the company to export unprocessed mineral until January 11th, 2017. 

On October 7th, 2015, Freeport sent a request for an extension of the contract of work 

until 2041. In response, the Minister of Energy and Natural Resources informed Freeport it 

would guarantee to extend the operations if Freeport committed to fulfilling obligations 

marked out in the previous MoU. More specifically, there were four matters in the letter, as 

follows:  

1) Along with efforts to formulate the new regulation, Freeport can continue mining 

activities as mentioned in the contracts of work until December 30th, 2021. 

2) The government has received the request letter from the Freeport to extend the mining 

operation. 

3) The government is currently harmonizing regulations in mineral and coal mining to align 

with the spirit of attracting investments. Freeport can apply for the extension after the 

regulations are ready.  

4) The government and Freeport agreed to the MoU signed on July 25th, 2014. The 

government committed to ensuring the continuation of foreign investment in Indonesia. 
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However, due to the regulation issues, the approval of the operational extension will not 

be granted until after all regulations are ready. As a consequence, Freeport committed to 

investing $18 billion as an addition to the current investment (Wicaksono, 2017). 

The regulation mentioned in that letter was issued in 2017: Government Regulation 1 

on Mining (2017). According to the new regulation, all mining companies have to refine and 

process the raw mineral product by establishing a smelter, have to divest 51% of their stocks 

after ten years of operation (previously 30% for underground mining), and have to change the 

contract of work into a special mining license. All companies which failed to meet those 

requirements were not given an export permit after January 12th, 2017. Negotiations to extend 

the operation can be conducted five years before the contract expires (previously two years) 

(Wirawan, 2017 and Sitepu, 2017). The regulation was a setback for negotiation. Since the 

export permit expired on January 11th, 2017, Freeport stopped the mining activities, which 

reduced the gold sales by up to 59% (Jensen and Asmarini, 2017) 

Freeport warned the Indonesian government to find a solution within 120 days, or the 

company would bring the case to international arbitration (Hume, 2017; Jensen and Asmarini, 

2017). In response, the government created a new team consisting of officials from the 

Ministry of Energy and Resources, the Ministry of Finance, the Fiscal Policy Agency, the 

Ministry of Home Affairs, BKPM and the Attorney General (Asmarini, 2017). The team 

would provide support to the delegation in the intensive negotiation for the next months. 

A series of meetings was conducted to discuss some matters such as divestment, 

smelter development, export permits, and continuation of the operations. For instance, in 

March 2017, there was a meeting involving central and local government officials to discuss 

the strategies and to find similarities in terms of the interest to be used in the negotiation 

process. The meeting resulted in agreement on divestment and smelter development matters 

(Agustinus, 2017c; Afrianto, 2017b; and Romadhoni, 2017). On April 4th, 2017 a temporary 

solution was concluded between the government and Freeport. The government agreed to 

grant a temporary special mining license valid for eight months (Gumelar, 2017). The export 

permit was granted on April 22nd, 2017 to allow Freeport to export unprocessed minerals until 

January 10th, 2018. Later the export permit was extended until June 30th, 2018 (Agustinus, 

2017b and Artanti, 2017). Finally, on August 29th, 2017, the government and Freeport agreed 

on a general framework for further negotiation.  

The involvement of local government and local communities 
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  In the negotiation processes, the local governments were actively involved. For 

example, during six months from February to August 2015, the central government – Freeport 

– local governments (provincial and district government) conducted several meetings to 

discuss the seventeen demands from local government (Armenia, 2017).  Furthermore, the 

governor had an opportunity to meet and negotiate directly with the CEO of Freeport in 2014 

during a visit to the US (Luvi, 2014). Similarly, the head of district of Mimika also had a 

meeting with the CEO to discuss tailing and waste management (Supar, 2014) 

 The governor was actively involved in the negotiation processes, and he demanded 

seventeen expectations to be accommodated by the central government and Freeport, as 

follows: 1) to transfer Freeport headquarters from Jakarta to Papua; 2) to improve the 

relationship of Freeport with the provincial government and surrounding district; 3) to 

increase the roles of locally owned enterprises and local companies as sub-contractors; 4) to 

use the service of the Bank of Papua in transactions; 5) to improve the regulation of 

community mining; 6) to transfer the management of Moses airport in Timika from Freeport 

to the local government; 7) to increase the contribution in infrastructure development in 

surrounding areas; 8) to improve corporate social responsibility activities; 9) to improve 

environmental waste management; 10) to make an exit strategy plan; 11) to increase the 

number and roles of workers from Papua; 12) Papua to received 10-20% of the shares after the 

divestment; 13) the smelter should be built in Papua, especially Timika; 14) the company 

should use local goods and services for operational activities; 15) the reduction of the mining 

area from 212,950 ha to 90,360 ha; 16) the increasing contribution of Freeport to the central 

and local government revenue; and 17) the clear status of Freeport after 2021 (Armenia, 

2017). 

 The district government was also involved in the process. The Timika district 

government emphasized that three goals be achieved. Firstly, the establishment of smelter 

should be in Timika instead of in Java island such as Gresik. Secondly, if the company has 

agreed with the government to divest 51% of its shares, the district requested to get 10 percent 

of its stock. Lastly, the Timika district demanded Freeport to pay for the use of cultural land 

owned by Amugme tribe (Nababan, 2017 and Jawa Pos, 2017). 

Although the local governments were actively involved in the negotiation processes, 

the local communities had little room to participate. For example, the LEMASA, Cultural 

Assembly for Amungme and Kamoro, was not able to participate in the negotiation process, 

so the communities asked the National Commission for Human Rights for support. The head 

of LEMASA, Odizeus, interviewed by the BBC (2017), asserted: “We thought that sitting 
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together (in the negotiation) was our great desire for almost 50 years. We as a community 

have always been underestimated and currently was a good moment. If we were able to sit 

together with the government and the company, we would be satisfied and equal, so that all 

communities would be satisfied."   

The local community demanded financial compensation for the environmental damage 

caused by the mining operation and financial compensation for the land used by the company 

which is cultural land. They also asked for a real contribution of the company to local Papuans 

such as jobs, health services, education services and excellent infrastructure for local 

communities (Wirawan, 2017; Nugraha and Apriando, 2017). 

Negotiation Results 

 Our observation found that the negotiation is still undergoing. However, the final 

general framework was concluded by the two parties on August 29th, 2017. The framework is 

considered by Richard Ackerdson, the CEO of Freeport, as a working framework for a long-

term investment in Papua. The government called the agreement a general framework for 

further negotiation on detailed matters (Siraid, 2017). The Ministry of Natural Resources 

(2017) explained the agreement consists of the following:  

1)  The legal basis for the future mining operation of Freeport is not the contract of work but 

the special mining license;  

2)  Freeport has agreed to sell 51% of its shares to the Indonesian government. Matters about 

the mechanism, schedule and price will be further discussed with the working teams 

created by the government;  

3)  The company has agreed to develop a smelter for the refining and to process the mineral 

within five years from the date of agreement (at latest in October 2022);  

4)  The company has agreed to pay more taxes. Further details about the calculation will be 

discussed with the working teams. On the other hand, the government will provide a 

financial guarantee and regulatory certainty during the operation;  

5)  The operation of Freeport in Indonesia will be extended by 20 years after the end of the 

contract (until 2041).  

 The negotiations are being continued to discuss the more technical matters such as the 

mechanism of divestment, the amount of taxes that should be paid, etc. The government 

created four working teams, each focusing on one of the following four issues: divestment 

mechanism, financial matters, extension of the contract, and smelter development. Currently, 

the teams and Freeport are still having negotiations.  
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 We argue that although the conclusion has not yet been achieved, the general 

framework shows that the two parties have found a win-win solution. Freeport has succeeded 

in securing its main interest to extend the mining operation until 2041 and to export the 

unprocessed mineral despite the policy changes. The government granted the export permits 

until June 30th, 2018.  

On the other hand, the government is also happy with the framework. The framework 

has accommodated many of the government’s goals such as divestment, taxes, smelter 

development, and the change of contract of work. Jonan (2017) argued that technically, in 

term of the engineering process and cultivation technology, the mining activities in Garsberg, 

Mimika are complex and need transition. By purchasing 51% of the shares, the transition will 

be smooth since the Indonesian government still does not have enough capacity to conduct the 

mining activities in that area (Agustinus, 2017).   

Responding to the agreement reached on August 27th, 2017, the governor and the head 

of district are partly satisfied with the framework. The district and the province are satisfied 

with the plan that the district and province will receive 10 percent of the shares after Freeport 

sell 51% of its stock to the government of Indonesia (Perkasa, 2017 and Romadhoni, 2017). 

Lukas Enembe, Governor of Papua, asserted that the result and the central government's stand 

on divestment is in line with the provincial government's standing (Romadhoni, 2017 and 

Perkasa, 2017). Nevertheless, the demands to establish a smelter in Timika, to transfer 

management of the airport from Freeport to the district government, and to use Bank of Papua 

have not been well received by the company.  

The local communities felt disappointed with the process and the result (Nugraha and 

Apriando, 2017). The head of the tribes asserted that the communities should have been 

involved in all negotiation processes and the communities rejected all compromise between 

the government and the US regarding Freeport (Nugraha and Apriando, 2017). 

6.6 CASE STUDY 2: BARGAIN BETWEEN THE GOVERNMENT OF 

INDONESIA AND NEWMONT NUSA TENGGARA, INC. 

 Newmont Nusa Tenggara, Inc. (NNT) is a joint venture company which exploits the 

mining area in Batu Hijau, Sumbawa district, West Nusa Tenggara Province under the scheme 

of foreign direct investment. The shareholders of the firm are the Nusa Tenggara Partnership, 

Inc. (56%), Pukuafa Indah, Inc. (17.8%) and Multi Daerah Bersaing (24%), Indonesia 

Masbaga, Inc. (2.2%). Nusa Tenggara Partnership (NTP) is a joint venture company of 

Newmont Mining Corp, a mining company from the US (56.25%) and Sumimoto Corp, a 
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mining company from Japan (43.75%). The NTP is legally based in the Netherlands. Pukuafa 

Indah, Inc. and Indonesia Masbaga, Inc. are Indonesian mining companies based in Jakarta, 

while Multi Daerah Bersaing (MDB) is a company owned by the local government of Nusa 

Tenggara and Bumi Resources Inc, an Indonesian company based in Jakarta. The current 

shareholder composition is more complicated than it was in 1986, when the Newmont Mining 

Corp, Sumimoto Corp, and Pukuafa Indah owned 40%, 34% and 20% of the shares, 

respectively. 

 NNT was first assigned to exploit Batu Hijau mining area in Sumbawa island district, 

West Nusa Tenggara through a contract of work signed on December 2nd, 1986, valid until 

2030. According to the contract of work, the company can conduct a mining operation in West 

Sumbawa district, West Nusa Tenggara Province with several obligations as follows: 1) the 

stage of process which must be developed are as follows: general survey for 12 months, 

exploration studies for 36 months, feasibility studies (no time limit), construction periods and 

operation periods; 2) the company must sell its shares cumulatively: at least 15% by the end of 

the fifth year, 23% by the end of the sixth year, 30% by the end of the seventh year, 37% by 

the end of the eighth year, 44% by the end of the ninth year and 51% by the end of the tenth 

year; 3) the company has to make payments such as dead rent, royalties, income taxes, 

personal income taxes, VAT, stamp duty on legal documents, import duty, land and building 

taxes, levies or local taxes charged by regional government which have been approved by 

central government, and tax compliance which is determined in the annex of the contract; 4) 

the company has to prioritize local employees, has to train those employees, and has to use 

local raw materials and preserve and protect the environment; and 5) any disputes between the 

two parties are to be resolved in international arbitration (Contract of Work, 1986). 

6.6.1 Object of dispute/bargaining  

 Since 1986, NNT and the Indonesian government have had two disputes. Firstly, in 

2008, the government of Indonesia sued the company at the International Center for 

Settlement Investment Dispute (ICSID) for violating the contract of work regarding the 

divestment obligation. NNT failed to divest 51% of its shares to the Indonesian government or 

companies as obliged in the contract (BKPM, 2009). In 2009, the court delivered the final 

decision, which confirmed that NTT had violated the contract. NNT was ordered to obey the 

obligation in verse 243 of the contract of work to sell 51% of its shares to the Indonesian 

government or Indonesian companies. Within 180 days, the company had to sell its stock for 
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2006 (3%), in 2007 (7%), and in 2008 (7%), and had to pay the arbitration costs within 30 

days (BKPM, 2009).  

Secondly, in 2009, a dispute between NNT and the government of Indonesia arose 

regarding the enactment of Law No 4, 2009. In July 2014, tension had risen to the highest 

level since NNT took the Indonesian government to the ICSID. NNT challenged the policy to 

prohibit it from exporting un-processed mineral from January 12th, 2014. NNT argued that the 

system violated the contract of work which was protected by the Bilateral Investment Treaty 

between the Netherlands and Indonesia (ICSID, 2014 and Munthe, 2014). The President 

Director of NNT asserted that the action was taken because of the disagreement between the 

government and NNT about the export of unprocessed mineral (Munthe, 2014).   

The Indonesian government and NNT finally chose a negotiation to resolve the issue. 

On August 24th, 2014, NNT withdrew the case and was ready to discuss with the government 

regarding the policy on banning the export of un-processed mineral (Reuters, 2014 and Sandi, 

2014). This sub-chapter focuses on the negotiation processes in the second dispute. We 

analyze the negotiation processes by looking at the two tiers of the bargaining process.  

 6.6.2 The first tier of the bargaining process 

 The first-tier bargaining process is the bargaining which occurs between the host and 

home country government to determine the macro rules about foreign investment (Ramamurti, 

2001). The negotiation process between the home and host country government is entirely 

confidential and closed to press and public. There are some difficulties in tracing the 

negotiation processes in a precise way.  

Nevertheless, we found evidence that the bargaining processes between the US 

government and the Indonesian government happened. On August 21st, 2014, the US 

Ambassador came to the office of the Minister of Coordinating for Economic Affairs, Chairul 

Tanjung, to discuss the case of Newmont (Akhir, 2014; Supriyadin, 2014). The US 

Ambassador asserted that he wanted to help Newmont to resolve the dispute, as Newmont is 

one of the biggest companies in the US (Supriyadin, 2014).  As a response, the Minister asked 

the US Ambassador to convince NNT to withdraw the case from international arbitration, and 

then the government would be happy to continue the negotiation (Akhir, 2014; Supriyadin, 

2014). We also found that the bilateral talks resulted in significant progress. NNT withdrew 

the arbitration case three days after the meeting, and the formal negotiation between NNT and 

the government of Indonesia began on August 29th, 2014. 
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 Similar to the case of Freeport, the meeting of the USA-Indonesia Trade and 

Investment Council and the USA-Indonesia Working Group on Trade and Investment 

indirectly play significant roles in the negotiation process. The groups always push policies 

and action to remove investment barriers, including non-tariff barriers, in both countries. One 

of the examples of the non-tariff obstacles which has been discussed by the groups are the 

restrictive policies such as local content for high technology products and the horticulture law 

(Ministry of Trade, 2016). The meetings aim to ensure that both countries remove investment 

and trade barriers. Hence, indirectly, the results of the meeting put pressure on the government 

of Indonesia to relax restrictions on foreign investment.  

Interestingly, different from the case of Freeport, where the company is only based in 

the US, one of the shareholders of NNT is Nusa Tenggara Partnership B.V., a joint venture 

company between Newmont Mining Corp and Sumimoto Corp based in the Netherlands 

(www.bloomberg.com). The government of the Kingdom of the Netherlands has protected its 

businesses through the Bilateral Investment Treaty with the government of Indonesia. 

According to the BIT, both governments must ensure the fair and equitable treatment principle 

for foreign investment and respect the business concessions owned by companies (UNCTAD, 

2017). Following the BIT, the change of law and regulations should not impact the business 

concession owned by the MNCs; hence, the companies shall have an exemption from the new 

law.  

6.6.3 The second tier of the bargaining process 

 Similar to the case of Freeport, direct bargaining between the government of Indonesia 

and NNT occurred. However, unlike in the case of Freeport, the negotiation processes were 

less accountable, and the involvement of sub-national government and local communities was 

not significant. The negotiation processes were quite fast, only a couple of months. 

Furthermore, the result of the negotiation was ambiguous because the company failed to fulfill 

its obligations under the agreement. However, despite its failure, the government of Indonesia 

keeps generously awarding export permits to the company. The detailed processes of the 

negotiation can be explained as follows.  

Goals 

There were two main actors involved, the government of Indonesia and Newmont 

Nusa Tenggara, Inc. (NNT). The government wanted NNT to change the contract of work into 

a special mining license, to establish a smelter in Indonesia, to divest at least 51% of its 
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shares, to adjust taxes and royalties based on the current situation, and to prioritize local 

employees and local enterprises (Munthe, 2014).  

On the other hand, the NNT had two primary objectives: to be allowed to export un-

processed mineral, and to continue the operation until 2030 as stipulated by the contract of 

work (Munthe, 2014). The President-Director of NNT, Martiono Hadjanto, asserted that NNT 

needed to discuss the prohibition of the export of unprocessed minerals outside of 

international arbitration (Detik.com). 

Bargaining power, resources, and constraints 

 We found that the bargaining power of NNT is derived from its economic contribution 

toward the Indonesian economy and international pressure. According to a study conducted by 

the University of Indonesia, NNT has contributed to 95% of the regional gross domestic 

product for Western Sumbawa district and 33% of the regional gross domestic product for 

Western Nusa Tenggara. Furthermore, NNT has 7,000 employees, of which 63% are local 

people, and 4000 contractors (Khafid, 2011). From 2000 to 2015, the company paid taxes or 

royalties to the Indonesian government of around $ 2.5 billion (Khafid, 2016). In the 

negotiation, the government had to consider that contribution. 

 Another source of the bargaining power of the NNT is derived from the fact that many 

foreign companies put pressure on the government regarding the policy to prohibit companies 

from exporting unprocessed mineral. They argue that the policy is against the principle of fair 

and equal treatment under the BITs between Indonesia and other countries (Pas and Damanik, 

2014). Two companies threatened to bring the dispute to international arbitration, which 

caused government anxiety about spending a lot of money and energy in the arbitration. The 

Indonesian government seemed to be reluctant to spend much money to manage the cases in 

the arbitration, at which the government might have been unable to pay (Makarim, 2002). 

Riyatno (2017) asserted that “if there is a negotiation process, we will choose that; the 

arbitration process is costly” (Riyatno, Interview on March 20th, 2017). Furthermore, support 

from the US government for NNT increased the bargaining power of the company. The US is 

a long-standing partner for Indonesian trade and investment. 

 Despite those strengths, NNT was constrained by the fact that their assets and facilities 

are established in Indonesia. If the government of Indonesia took an extreme action such as 

expropriation, the share value of the company in the stock market would plummet. 

Confrontation with the government led to economic loss. In fact, the economy in the mining 

sectors worsened in 2012 and 2013, so NNT incurred financial losses. In the negotiation 
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processes, NNT was also constrained by environmental issues. The use of submarine tailings 

disposal (STD) by NNT is considered dangerous for the environment and violates 

international ecological standards (Larmer, 2009). The government could use this evidence as 

a weapon in international arbitration. 

 The potential bargaining power of the government is derived from its control over 

natural resources. In fact, the abundant natural resources in Batu Hijau, West Sumbawa, West 

Nusa Tenggara has attracted many companies. Furthermore, Indonesia won against Newmont 

in the international arbitration in 2009. At that time, the government sued NNT because the 

latter failed to divest shares as obliged by the contract of work (BKPM, 2009).   

 Despite its strength, the Indonesian government is constrained by the international 

agreements and the fact that the company makes a significant contribution to the local and 

national economy. Moreover, considering the US government's demand and the Netherlands-

Indonesian Bilateral Investment Treaty, the government had to maintain its reputation as a 

pro-investment country or many foreign investors would have abandoned it. Therefore, the 

government had to find a win-win solution and accommodate the international companies' 

interest. 

The negotiation process 

From the examination, there were some exciting findings related to the bargaining 

processes. The initiative of negotiation processes came from the government’s side to change 

the contract of work into a special mining license as obliged by law. Negotiations had taken 

place since 2009, but were more intensive in 2014. Only two actors were involved, the central 

government and the MNC, so local government and local communities were less involved. 

The lack of involvement of the local government and local communities was caused by the 

fact that the negotiation processes focused more on the authority of the central government. 

The local government (provincial and district government) had conducted long negotiations 

regarding the divestment processes between 2004 and 2009. Similar to the Freeport case, the 

local communities had little room to participate and act as a pressure group for the 

government, which focused more on environmental issues and corporate social responsibility 

matters. The mechanism and processes of bargaining can be explained in more details as 

follows. 

In 2009, after the enactment of Law 4 of 2009, the government wanted to change 111 

contracts of work owned by companies into special mining licenses as mandated by the law. 

The target was to finish negotiations with all companies in 2014 because the ban on export of 
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unprocessed mineral was to be fully implemented on January 12th, 2014. Responding to the 

intention of the government, NNT objected to government policies mainly related to the ban 

on export of unprocessed mineral product and the requirement to establish a smelter for 

refinery process in Indonesia, and so tried to lobby the government. 

The intensive negotiation was conducted in 2014. On June 13th, 2014, the CEO of 

Newmont Mining Corp, Gary J. Goldberg, visited the Indonesian Ministry of Economic 

Affairs to discuss the contract of work including the policy to prohibit the export of 

unprocessed mineral (Jawa Pos, 2014; and Arianti, 2014). However, each party stuck to its 

position: NNT refused to build a smelter, which was a requirement to lift the export ban, and 

the government also stuck to its goals. The six months of negotiation did not result in 

agreement between NNT and the government (Munthe, 2014). 

Since negotiation seemed to be ineffective, on July 1st, 2014, NNT filed a lawsuit 

against the government of Indonesia with the ICSID regarding the policy to ban export of 

unprocessed mineral (Munthe, 2014). In response to that legal action, the government asserted 

its readiness by forming a legal team to answer the litigation (Supriadin, 2014). However, 

during a meeting with the US Ambassador on August 21st, 2014, the government emphasized 

its willingness to continue the negotiation if NNT withdrew the case from international 

arbitration (Akhir, 2014, Supriyadin, 2014). Finally, NNT withdrew the case from ICSID on 

August 24th, 2014 and resumed negotiation. 

The formal negotiation was continued and mutual agreement was reached on March 

3rd, 2015. The MoU was signed and valid for six months until May 2015 (Hendra, 2015; 

Yusuf and Sandi, 2015).  According to the MoU, both parties agreed on six matters as follows: 

1) the mining area of the NNT is 66,422 ha (previously 87,000 ha);  

2) the permit to conduct mining operation is until 2030; any negotiation to extend will be 

discussed later;  

3) the royalty fee increases from 1% to 3.75% for gold, from 3% to 4% for copper and from 

1% to 3.25% for silver. Other tax payments will follow the current government 

regulations, and foreign exchange should be received through an Indonesian bank;  

4) NNT committed to building a smelter for refinery processes by providing guaranteed 

money of about $25 million;  

5) NNT has fulfilled the divestment requirement 

6) NNT committed to prioritizing local employees and domestic raw materials and used the 

local/national sub-contractors. 
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Once the mutual agreements were reached, NNT was granted an export permit valid for six 

months from September 18th, 2015 to March 18th, 2015. 

The MoU that expired in May 2015 was not extended formally. However, both parties are 

committed to respecting the six agreements in the MoU. Sukhyar, Director General for 

Mineral and Coal, Ministry of Energy and Natural Resources, asserted that although there is 

no extension of the MoU, the government and the company are committed to following what 

has been stated in the previous MoU. Furthremore, from six matters, there is only one matter 

that the government and the company do not have any agreements: the establishment of the 

smelter (Wicaksono, 2015). Santosa (2014) asserts that NNT objected to building a smelter for 

the following reasons: 

1) The production is not yet stable, and the smelter needs more a steady output;  

2) The total investment for the smelter is about $2.3 billion, and the cost is not feasible 

because the return on investment will not be achieved before the mining production is 

ended;  

3) The company does not have sufficient funds to build a smelter.  

Finally, on November 3rd, 2016, NNT was taken over by an Indonesian company, MEDCO 

Energy International Inc., and was changed to Amman Mineral, Inc. The negotiation ended. 

The involvement of local government and local communities 

Different from the case of Freeport, the roles of local government and local 

communities for negotiations with NNT were not significant. There is little information about 

the involvement of the West Nusa Tenggara and West Sumbawa district in the negotiation 

processes. In the first dispute related to the divestment, the provincial government and the 

district government were directly involved in the negotiation. As a result, the provincial 

government received 24% of the stakes owned by NNT. The provincial government in 

cooperation with the PT Bumi Resources created a joint venture company called PT Daerah 

Maju Bersaing. In the later dispute, the provincial and districts governments were only 

involved by the central government regarding the establishment of the smelter. The Western 

Nusa Tenggara Province, the Sumbawa District, and the Western Sumbawa district proposed 

that the smelter should be developed in the Western Sumbawa. 

Negotiation result 

Although a win-win solution was achieved, we argue that the NNT gained more than 

the government did. The NNT got a special exemption from the obligation mentioned in the 
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Law no 4, 2009. Despite its failure to build any smelter as obliged by the law, the company 

was granted the export permits so that it was still able to export concentrate or unprocessed 

mineral. The first export permit was issued on September 18th, 2014 for a six-month period for 

350,000 tons of unprocessed ore. The government argued that the license was granted since 

the NNT had agreed six matters underlined in the MoU (Sandi, 2014 and Adila, 2015). The 

second permit was issued on March 18th, 2015 for a six-month period, for 447,000 tons of 

concentrate. The government argued that the license was given because NNT showed its 

commitment to building a smelter by having an agreement with Freeport to construct a smelter 

in Gresik (Sandi, 2015 and Janah, 2015). The third permit was granted in November 2015 for 

six months for 430,000 tons of concentrate despite the failure of NNT to show 60% progress 

in the smelter development. The fourth permit was granted in May 2016 for six months  for 

419,757 tons of concentrate, followed by the fifth license and sixth license, which allowed 

NNT to export concentrate until February 2018.   

6.7 CONCLUSION 

 This chapter aimed to examine the nature of the relationship between the government 

and MNCs under the decentralized system in Indonesia. From the examination, we found that, 

although the nature of the relationship is cooperative, conflicts remain. Conflicts happen not 

because of the negative attitude of the government toward MNCs, but because of the 

transactional issues between the government and MNCs. In the case of Indonesia, our study 

finds that the government’s attitude toward MNCs has gradually changed from confrontational 

to cooperative. FDI is considered as an important aspect of the economic development. Hence, 

the Indonesian government has liberalized its economy to be more open toward FDI and has 

signed many bilateral investment treaties and regional investment agreements to attract inward 

FDI.  

The case studies show that the protectionist policy taken by the government can cause 

disputes. The Indonesian mining law was enacted to prohibit mining companies from 

exporting unprocessed products, to require divestment from FDI, to build a smelter for the 

refinery process, and to prioritize local employees and local companies. The parliament 

enacted the protectionist policy (the mining law) due to domestic pressure and to gain support 

from constituents. In fact, protectionist policy remains a powerful tool for the government to 

steer inward FDI and to maximize the benefits from inward FDI. The government feels that 

contracts with MNCs should be adjusted to the current situation because the contract of work 

made in the 1960s does not give sufficient benefit to the country. On the other hand, the 
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MNCs found that changes in domestic policies create uncertainty for the business. The MNCs 

and the host country government always use the negotiation to resolve disputes before going 

to international arbitration. 

The case studies also show the relevance to the current context of the two-tier 

bargaining model developed by Ramamurti (2001). The two-tiers of bargaining process 

occurs. The first tier of the process occurs between the host and home country government to 

discuss the norms, rules and principles to govern the FDI. Furthermore, we found that the 

home country government uses its diplomatic power to fight for the interest of the MNCs. The 

second tier of the bargaining process occurs between the host country government and the 

MNCs, resulting in agreement on operation of the business.  

Multilevel governance actors: central, provincial and district governments—are 

involved in the negotiation process. Decentralization increases the roles of district and 

provincial governments in the negotiations with MNCs. However, the participation of the 

local government in the negotiation process depends on the capacity of local government, the 

willingness of local government to participate, and the commitment of the central government 

to involve local government in the negotiation. In the process, a mutual understanding 

between the different levels of government is essential. However, the roles of the local 

community in the negotiation process are somewhat limited, which results in the local 

community being dissatisfied.  

The cases also found that the host country government’s objectives are more related to 

the economic reasons to maximize the benefits of FDI. On the other hand, the objectives of 

MNCs are related to business costs and legitimacy. The bargaining power of the government 

is derived from the ability to control natural resources, labor, local markets, and technology. 

On the other hand, the bargaining power of an MNC is derived from its contribution to the 

country's economy, technical capacity, and the international investment agreement. In the 

negotiation, the government is constrained by international investment treaties and the needs 

of capital for economic development. On the other hand, the company is limited by the 

potential of financial losses from the dispute. 

 Our examination found that the MNCs are as powerful as the government. The MNCs 

received special treatment from the government to respect commitment to the international 

investment agreements. The local regulations are relaxed to fit the international investment 

agreement. Furthermore, using the international investment agreement and the diplomatic 

power of the home country of government, the MNCs are exempted from the obligations set 
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out by domestic laws and regulations. International investment agreements protect MNCs 

from any disturbance caused by policy changes, expropriation and the unfair treatment from 

the host country government. Although for the government the international investment 

agreement is considered as a legal instrument to attract inward FDI, the case studies show that 

the first tier of the bargaining process reduces the bargaining power of the host country 

government. In every negotiation, international agreements always constrain the government. 

The credibility of the state in the eyes of the investors will be deteriorated if the country 

undermines the investment agreement. 
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