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3
LEGAL CONSIDERATIONS ON AN EU-CHINA  

ETS LINKAGE

This chapter introduces the carbon regulatory framework in both China and 
the EU (Section 3.1). It also identifies different ETS designing and regulatory 
choices that may impede a future link between both ETSs (Section 3.2). Further, 
legal constraints on an EU-China link that are established by both jurisdictions are 
examined in Section 3.3.

3.1 Climate change regulatory framework in the EU 
and China

3.1.1 Carbon abatement targets and climate-themed 
legislation in the EU

The EU has set targets for reducing its GHG emissions in the short, medium and 
long term. Specifically, in the short term, the EU made an independent commitment 
to achieve at least a 20% reduction of GHG emissions by 2020 compared to 1990.150 
Under the EU ETS, a succession of annual caps amounting to a trajectory of caps 
over the 3rd trading period (2013-2020) are set so that by 2020 emissions will be 21 
% below the 2005 level.151 Also, in the medium term, the European Council endorsed 
a binding EU target of an at least 40% domestic reduction in GHG emissions by 
2030 compared to 1990, with an emission reduction of 43% compared with 2005 

150  See para.32 in Presidency Conclusions, Brussels European Council, 8/9 March 2007.
151  See Art. 3c of Directive 2008/101/EC; see para.5, Directive 2003/87/EC.
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is stipulated for the EU ETS sector.152 In view of the large accumulated surplus,153 
the annual caps for the EU ETS will be further tightened from 2021 onwards with 
an increased linear factor to (to reduce annual caps) from 1.74% to 2.2%.154 In the 
long term, the objective for 2050, agreed by the European Council in 2009, is an 
80-95% reduction in GHG emissions compared to 1990.155

Moreover, the EU sets other climate and energy targets for 2020 (known as the ‘20-
20-20’ targets).156 In addition to the above-mentioned GHG target (20% reduction 
vis-à-vis 1990), other two key objectives for 2020 include a 20% improvement in 
the energy efficiency and raising the share of EU energy consumption produced 
from renewable resources to 20%.157 Accordingly, a set of policies and measures on 
climate change and energy – known as the ‘climate and energy package’ – are set to 
help the EU to transition to a low-carbon economy and increase its energy security. 
It includes, mainly, policy instruments that directly regulate GHG emissions (e.g. 
the EU ETS, Effort Sharing Decision) and those indirectly restraining GHG 
emissions (e.g. climate-related energy policies such as Energy Efficiency Directive 
and Renewable Energy Directive).158 This will be explained below.

First, the EU ETS is the key tool for reducing GHG emissions in an economically 
efficient manner. It was launched in 2005 with Directive 2003/87/EC, which was 
amended in 2009 by Directive 2009/29/EC to improve and extend the EU ETS.159 
The entities covered by the ETS account for some 45% of GHG emissions in the 
EU, mainly including CO2 emissions from the power and heat generation, energy-

152  See section 2 in European Council, 2014.
153  See Kettner, 2015, pp. 10-12; Platts, 2017.
154  See Section 2.3 in European Council, 2014.
155  See para. 8 in European Council, 2009.
156  For details on the ‘2030 climate and energy package’ that provides 2030 targets and measures, see 

European Council and Council of the European Union, 2017; Reuters, 2018.
157  See Rec. 8 in European Parliament and Council of the European Union, 2009d.
158  Admittedly, there are other legislations and policies contained in ‘2020 climate and energy 

package’ (see, e.g., the elements noted in European Council, 2008). This section merely presents 
key climate-related legislations with most relevance to the carbon abatement.

159  Directive 2009/29/EC brings about fundamental changes in the designs of the EU ETS. In 
addition, the Directive 2003/87/EC was also amended in 2004 by Directive 2004/101/EC 
(Linking Directive) and in 2008 by Directive 2008/101/EC (to include aviation sector in the 
scheme). 
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intensive industry sectors as well as commercial aviation.160 Other GHG emissions 
such as N2O emissions (from, e.g., production of nitric and adipic) and PFCs (from 
aluminum production) are also included.161

Second, the Effort Sharing Decision (ESD, Decision No. 406/2009/EC) 
regulates GHG emissions from most sectors that are not included in the EU ETS, 
such as sectors of transport (excluding aviation and international maritime shipping), 
buildings, agriculture and waste.162 It establishes binding annual GHG emissions 
targets for Member States for the period 2013–2020.163 But it is the responsibility 
of Member States to define and implement national policies and measures to limit 
emissions from the sectors covered by the ESD.164

Moreover, other climate policy instruments that directly regulate the GHG 
emissions include, inter alia, the Fuel Quality Directive, CO2 Emission Standards 
and Labeling for Passenger Cars, F-Gas Regulations to control fluorinated GHGs, 
the Accounting Rules for Land Use, Land-use Change and Forestry (LULUCF) and 
Industrial Emissions Directive.165

For instance, the Fuel Quality Directive (Directive 2009/30/EC) was adopted 
in April 2009 and revised the Directive 98/70/EC. It sets technical standards for 
the road transport fuels and places obligations upon the fuel suppliers to reduce 
GHG intensity of automotive fuels that they market in the EU. By the end of 2020, 
fuel suppliers are obliged to reduce these fuels’ lifecycle GHG intensity by at least 
6% compared to 2010.166 In addition to the CO2 Emission Standards for transport 

160  See Rey et al., 2013, p. 6.
161  See Directive 2003/87/EC (consolidated version), Annex II.
162  See European Parliament and of the Council of the European Union, 2009a.
163  See id, Art. 3(1), Annex II.
164  See id, Rec. 6.
165  For other legislation and policies contained in the ‘2020 climate and energy package’, see, e.g., 

European Council, 2008; European Parliament and Council of the European Union, 2009d.
166  See article 7a in Directive 2009/30/EC that requires suppliers to reduce the GHG.
  In addition, the EU also makes sure there is no direct overlap between the Fuel Quality Directive 

and the ETS, since the emissions released from the consumption of the purchased fuel (i.e. 
emissions from internal combustion engines for transportation) are explicitly excluded by the 
EU ETS. See Annex 2 in 2007/589/EC of European Commission Decision of 18 July 2007 
establishing guidelines for the monitoring and reporting of greenhouse gas emissions pursuant to 
Directive 2003/87/EC of the European Parliament and of the Council (notified under document 
number C(2007) 3416) (Text with EEA relevance).
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fuels, a set of binding regulations further set mandatory CO2 emission reduction 
targets for light-duty vehicles, e.g. Regulation (EC) No. 443/2009 and Regulation 
(EU) No. 333/2014 for new cars, as well as the Regulation (EC) No. 510/2011 and 
Regulation (EU) No. 253/2014 for vans.

Another prominent example that poses a direct link to the GHG emissions (e.g. 
N2O) is the Industrial Emissions Directive (IED, Directive 2010/75/EU),167 which 
commits member states to control and reduce the impact of industrial emissions on 
the environment. Around 50,000 installations undertaking the industrial activities 
– listed in Annex I of the IED – are required to operate in accordance with a permit 
(granted by the authorities in the Member States), and the emission limit values will 
be based on the Best Available Techniques (BAT). It also bears mentioning that a 
direct overlap between the EU ETS and the EU IED is avoided since article 9 of the 
IED explicitly excludes those installations covered by the EU ETS.168

In addition, other EU legislation may directly concern the use of energy and 
thus indirectly impact the CO2 emissions mitigation. Key instruments that intend 
to improve energy efficiency or promote renewable energy include, inter alia, 
the Energy Efficiency Directive (Directive 2012/27/EU) and Renewable Energy 
Directive (Directive 2009/28/EC). Also, to improve the functioning of the internal 
market and incentivize an efficient energy use, the EU adopted the Energy Taxation 
Directive (Directive 2003/96/EC) in 2004 that sets the minimum tax rate for energy 
products used in transport (e.g. motor fuels), the consumption of electricity and 
the production of heat (with exemptions).169 In particular, the carbon abatement 
incentive structures of the EU ETD in combination with the EU ETS will be 
examined in detail in Chapter 8.

167  See Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 
on industrial emissions (integrated pollution prevention and control).

168  Installations covered by the EU ETS are specified in Annex I to Directive 2003/87/EC.
169  See Rey et al., 2014, pp. 10–11, 46. Specifically, energy products used for the production of 

electricity are exempt from the ETD, alongside possible exemptions for heating in energy-intensive 
industry and domestic use, and all energy products used in the agriculture and international 
aviation sectors.
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3.1.2 National climate change targets and climate policy in 
China

In 2009, China pledged to cut its carbon intensity by 40-45% by 2020 relative 
to its 2005 level. In September 2014, the National Climate Change Plan (2014-
2020) was approved by State Council and issued by National Development and 
Reform Commission (NDRC).170 As the first national climate change plan in China, 
it charts the low-carbon roadmap and timetable during 2014-2020.

The 13th Five-Year Plan (2016-2020) introduces a binding target of 18% 
reduction in carbon intensity by 2020 vis-à-vis 2015.171 To implement GHG 
emissions targets set in the 13th Five-Year Plan, the State Council released the Work 
Plan for Greenhouse Gas Emissions Controlling for the 13th Five-Year Plan Period. 
In this document, the national goal was disaggregated into local GHG emissions 
targets. Further, in a document submitted to the United Nations on 30 June 2015, 
China pledged to cut its GHGs per unit of GDP by 60-65% by 2030 from 2005 
levels and announced the intention of reaching a peak in total CO2 emissions around 
2030 and making best efforts to achieve the goal early.172 In addition, with U.S.-
China Joint Announcement on Climate Change, China also announced the intention 
of increasing the share of non-fossil fuels in primary energy consumption to around 
20% by 2030.173

National and local carbon trading legislation
Under mounting international and domestic pressure,174 China introduced 

emissions trading to cost-effectively achieve the GHG emission reduction target.175 

170  It has to be noted that, Department of Climate Change, which was part of NDRC, is now 
housed in Ministry of Ecology and Environment, a ministry that has been recently established to 
incorporate all environmental or climate-related authorities. But currently there are neither official 
documents nor any ‘amendments made to the previously enacted regulation’ to communicate any 
potential changes (status as at July 8th, 2018). Until more details to be officially determined and 
disclosed, this dissertation discusses the ETS enforcement structure in China that is currently 
indicated in the ETS regulatory framework. See Carbon Brief, 2018; Carbon Pulse, 2018.

171  See section 1 of State Council, 2016.
172  This target has been previously announced in the U.S.-China Joint Presidential Statement on 

Climate Change issued on 12 November 2014. See Whitehouse, 2015.
173  See ibid; see also NDRC, 2015b, p. 4.
174  See Choi, 2012; see also Matt McGrath, 2014.
175  See Guo & Hao, 2011; Li, 2012, pp. 164-165; see also Li et al., 2012, pp. 163-165; Cui, 2014; 

Zhang, 2015, pp. 4-7.
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In the end of 2011, the NDRC, China’s top economic planning agency, authorized 
seven pilots176 to experiment with emission trading.177 In the absence of a national 
carbon trading legislation, the local Development and Reform Commissions 
(DRCs) were entrusted with the formulation of the carbon trading legislation for 
their respective ETSs.178 The DRC in each pilot issued Carbon Emissions Trading 
Regulation; Beijing and Shenzhen further enacted municipal carbon trading laws 
that have been approved by the municipal congress.

At present, the Interim Administrative Measures for Carbon Emissions Trading 
(hereafter ‘national carbon regulation’) is the only legal rule regulating the ETS 
on a national level. It was promulgated by the national government (NDRC) in 
December 2014 and merely provides a general framework and principles for the 
national ETS. In December 2017, a nationwide ETS was launched, however, in the 
absence of high-level carbon legislation.179 The Interim Regulation on the Management 
of National Carbon Emissions Trading is expected to be issued by the State Council 
in 2018.180

Table 3-1 presents carbon-related regulations that are referred in this 
dissertation on both national and regional level. It includes not only the ‘hard law’ 
(e.g. statutory law) but also ‘soft law’ such as the ‘normative guidance documents’ 
issued by competent authorities. In particular, as was noted above in Chapter 1, ‘soft 
law’ may prove indispensable in the Chinese context, because the aforementioned 
ETS regulation that enters into force is phrased rather vaguely without indicating 
substantial details on the ETS designs.181

176  These are Shenzhen, Guangdong Province, Shanghai, Beijing, Tianjin, Hubei Province and 
Chongqing.

177  See NDRC, 2011.
178  For the carbon trading legislation and guidance documents issued in China (hereafter ‘normative 

documents’) referenced in this chapter, see Table 3-1.
179  See NDRC, 2017. 
  A higher-level legislation could be issued in China by higher authorities (than NDRC) including, 

inter alia, the administrative regulation issued by the State Council and the national law passed 
by National People’s Congress.

180  See 21st Century Business Herald, 2015.
181  For instance, as will be explained in Chapter 5 and 7, the current national regulation stipulated 

that ‘uniform national standards’ (for coverage and allocation) will be determined by NDRC 
but provided no further details on what the standards are and when they will be disclosed (see 
NDRC, Arts. 5-15).
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Table 3-1 List of referencing normative documents on carbon trading in China182

Referencing normative documentsa

National 
official 
documents

1. China’s National Climate Change Program, issued on 2007-6-11
2. The Outline of the Twelfth Five-Year-Plan (FYP) for National Economic 
and Social Development (2011-2015)
3. Comprehensive Working Plan for Energy Conservation and Emission 
Reduction for the 12th FYP Period 
4. Working Plan for Greenhouse Gas Control under the 12th FYP, issued 
by State Council on 2011-12-1
5. National Climate Change Plan, issued by NDRC and approved by State 
Council on 2014-9 
6. U.S.-China Joint Announcement on Climate Change, issued on 2014-
11-12
7. Interim Administrative Measures for Carbon Emissions Trading, issued 
by NDRC on 2014-12-10
8. Enhanced Actions on Climate Change: China’s Intended Nationally 
Determined Contributions, submit by NDRC to UNFCCC on 2015-6-30
9. Notice on Launching the National Carbon Emissions Trading Market, 
issued on 2016-1-11
10. Construction Plan on the National Carbon Emissions Trading System 
(Power Sector), issued by NDRC on 2017-12-18
11. Interim Regulation on the Management of National Carbon Emissions 
Trading, expected to be issued in 2018 by State Council

Shenzhen 
ETS

1. Some Provisions of Carbon Emissions Management in Shenzhen Special 
Economic Zone, issued by municipal congress on 2012-10-30
2. Shenzhen Carbon Trading Regulation, issued on 2014-03- 28

Shanghai 
ETS

1. Opinions of Municipal Government on Launching Carbon ETS in 
Shanghai, issued on 2012-7-3
2. Shanghai Carbon Trading Regulation, issued on 2013-11-6
3. Shanghai Allocation Plan (2013-2015), issued on 2013-11-22
4. Shanghai Allocation Plan (2016), issued on 2016-11-10
5. Shanghai Allocation Plan (2017), issued on 2017-12-20

182  Last updated on May 1st, 2018.
Note: Technical documents such as MRV guidance rules are not listed herein.

a   In the absence of official English translations for most documents, translations for the titles of 
documents are provided merely for the purpose of differentiation.
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Guangdong 
ETS

1. Guangdong Carbon Trading Regulation, issued on 2013-12-19
2. Guangdong Allocation Plan 2015, issued on 2015-7-10 (in replacement 
of Guangdong Allocation Plan 2013/2014)
3. Allowances Management Regulation by Guangdong Provincial DRC, 
issued on 2015-2-26
4. Guangdong Allocation Plan 2016, issued on 2016-7-8
5. Guangdong Allocation Plan 2017, issued on 2017-8-25

Tianjin ETS 1. Working Plan on Launching Tianjin Carbon ETS, issued on 2013-2-5
2. Tianjin Carbon Trading Regulation, issued on 2013-12-20 (repealed on 
2016-5-31)
3. Tianjin Carbon Trading Regulation, issued on 2016-6-1 (to be repealed 
on 2018-6-30)
4. Notice on Launching Carbon Emissions Trading by municipal DRC, 
issued on 2013-12-24
5. Tianjin Allocation Plan (Trial), issued on 2013-12-24

Beijing ETS 1. Beijing Allocation Plan (Trial), issued on 2013-11-20
2. Notice on Launching Beijing Carbon ETS, issued by Beijing Municipal 
DRC on 2013-11-22
3. Decisions of Launching Beijing Carbon ETS under the Premise of 
Strictly Controlling Aggregate Carbon Emissions, issued by municipal 
congress on 2013-12-30
4. Beijing Carbon Trading Regulation (Trial), issued on 2014-5-28
5. Notice on Carbon Emissions Verification and Other Relevant Work, 
issued on 2014-3-7
6. Allowances Adjustment Plan
7. Allowances Application for New Installations
8. Application for Allowances Adjustment
9. Notice on Carbon Emissions Trading Pilot in 2016 by Beijing 
Municipal DRC, respectively issued on 2015-12-24 and on 2016-1-25

Hubei ETS 1. Hubei Carbon Trading Regulation, issued on 2014-3-17
2. Hubei Allocation Plan 2015, issued on 2015-11 (in replacement of 
Hubei Allocation Plan issued on 2014-3-26)
3 Hubei Allocation Plan 2016, issued on 2016-12-30
4. Hubei Allocation Plan 2017, issued on 2018-1-10

Chongqing 
ETS

1. Chongqing Carbon Trading Regulation, issued on 2014-4-26
2. Chongqing Allowances Management Regulation, issued on 2014-5-28
3. Notice on 2013 Allowances by Chongqing Municipal DRC, issued on 
2014-05-29
4. Notice on 2016 Allowances by Chongqing Municipal DRC, issued on 
2017-1-17

Fujian ETS 1. Fujian Carbon Trading Regulation, issued on 2016-9-22
Source: information herein is gathered from national, provincial and municipal official websites unless 
stated otherwise.
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Climate policy in China
Climate policy generally involves reductions in anthropogenic GHG emissions 

and could be interpreted in a strict or broad sense. This is explained as follows.
In a strict sense, climate policy refers to policy measures that explicitly impose 

carbon constraints and thus directly regulate emissions, such as the above-mentioned 
ETS and carbon tax. Currently there is no carbon tax in China that is explicitly 
imposed on the carbon content. With years of discussion, the resistance to a carbon 
tax has exceeded expectations. Various concerns over the carbon tax include, inter 
alia, social distributional complications and adverse economic impact on the 
development and international competitiveness.183 However, in the wake of the 
current implementation of the national ETS, it is generally believed that carbon tax 
may be imposed on the non-ETS-covered entities (e.g. the non-ETS sectors, small 
companies in the ETS sectors) after 2020, mainly complementing the coverage of 
the ETS.184

In addition to the carbon ETS and carbon tax, another policy that poses a direct 
link to GHG emissions in China is the Prevention and Control of Atmospheric 
Pollution. This policy not only controls air pollutants such as particulate matter, 
Sulfur Dioxide and Volatile Organic Compounds (VOC), but also directly regulates 
the Nitrous Oxide (NO2), one type of GHG. Multiple sectors are regulated by 
this national policy including, inter alia, the power, industry, transportation and 
agricultural sectors.185 Other measures of air-quality controlling could also be 
implemented at regional level, e.g. the China 5/V vehicle emission standards in 
Guangdong province.186

In a broad sense, climate policy includes not only the afore-mentioned 
instruments that directly control GHG emissions, but also those measures with 
an indirect link to GHG emissions. For instance, energy policy does not explicitly 
regulate GHG emissions but may affect energy use or energy efficiency, thus 
indirectly affecting GHG emissions and abatement. China has developed a series of 
energy policy measures to improve energy efficiency (EE) and promote renewable 

183  See Zhao, 2014; Ideacarbon, 2016a.
184  See Ideacarbon, 2016b.
185  See Art. 2 in Air Pollution Prevention and Control Act/大气污染防治法

186 For more details on ‘5/V vehicle emission standards in Guangdong’, see http://www.theicct.org/
policies/china-ldv-emission-standards.
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energy (RE) on both regional and national level. Those measures can be grouped 
into two main types: non-market instruments and market-based instruments (also 
referred to as ‘incentive-based instruments’, see above in Chapter 2.1.1).

Market-based energy policy in China includes, inter alia, the feed-in tariff for 
renewable electricity generation, national subsidies and financial encouragement 
(such as corporate income tax deductions and exemptions) for energy saving.187 
For instance, the feed-in tariff scheme for renewable electricity requires that a fixed 
premium be added to the average on-grid tariff of local coal-fired electricity. This 
premium varies according to the renewable energy technologies employed. Further, 
‘categorized feed-in tariffs’ consider techno-economic performance of different 
renewable energy technologies, geographic locations and availability of renewable 
energy resources.188

Non-market-based energy policy mainly involves an array of mandatory 
and voluntary standards and labeling programs associated with energy efficiency 
or renewable energy. It also extends to a potential implementation of ‘renewable 
electricity quota’. For instance, Regulation on the Renewable Electricity Quota (trial) 
was approved on a preliminary basis by NDRC in August 2014.189 Once being 
implemented, this regulation will require provincial grid companies and provincial 
governments to fulfill the ‘quota of local renewable electricity consumption’. Such a 
quota concerns the renewable electricity that has been locally consumed (hydropower 
excluded), including the renewable electricity imported but excluding those 

187  See, e.g., Ministry of Finance, Ministry of Industry and Information Technology, the National 
Energy Board, 2011; Ministry of Finance, 2015.

188  Analysis of ‘techno-economic performance’ considers both technical feasibility and financial 
viability of renewable energy technology, In addition, it bears mentioning that such energy policy 
may in some cases directly regulate the ETS-covered entities. As a result, those ETS entities may 
be double rewarded by both policy instruments when they carry out one single project (such 
as the energy & water saving and the technological transformation projects of energy saving & 
emission reduction). On the one hand, under the auspices of energy policy, the corporate income 
tax could be exempted or reduced especially regarding the income generated from such projects. 
On the other hand, those ETS entities may have their covered emissions reduced, since such 
projects are largely associated with carbon abatement. Altogether, those firms will not only receive 
‘abatement benefit’ (e.g. more carbon allowances allocated as a result of carbon abatement under 
the ETS) but also receive further subsidies or tax reductions under the EE measure, resulting in 
a waste of limited administrative resources (double rewarding). The concept of feed-in tariff was 
elaborated in NDRC (2006). For a detailed discourse on this matter, see Ma (2011), p 2637.

189  See 21st Century Business Herald, 2014; Chinese Industry Research Network, 2014.
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exported.190 In particular, the carbon abatement incentive structures of ‘renewable 
electricity quota’ in the power sector will be further examined in Chapter 6.

3.2 A comparison of ETS designs in the EU and China
In line with key elements of ETS designs mentioned in Chapter 2.1.2, this sub-

section examines the legal ETS framework in both jurisdictions. The ETS designs 
and regulatory features between both systems are compared in Table 3-2 and will be 
further explained thereafter.

Table 3-2 A comparison of ETS designs and carbon regulatory features in the EU 
and China

ETS designs EU ETS
(phase 3 & 4)

China ETS
(during the early stage)

Absolute vs. relative 
target setting

- Absolute cap - ‘Intensity-based cap’

Stringency of the cap - Approximately 2.1 billion 
accumulated surplus allowances 
in 2013
- 2020 ETS target: emissions cut 
21 % vis-à-vis 2005
- 2030 ETS target: emissions cut 
43% vis-à-vis 2005

- N/A
- Cap set mainly pursuant 
to the national GHG 
controlling target:
 2020 national target: 
intensity cut 18% vis-à-vis 
2015
 2030 national target: 
intention announced to 
peak in emissions around 
2030; intensity cut 60-65% 
vis-à-vis 2005

Consistent stringency 
of caps over time

- 1.74% annual reduction except 
in aviation sector in phase 3
- 2.2% annual reduction from 
2021 onwards.

N/A

190  See Arts. 2-3, 5-6 in National Energy Board, 2012.
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MRV - Different ‘emissions scope’ identified (e.g. emitting activities/
equipment/energy) and different methodologies employed (e.g. 
measure-based or calculation-based approaches).a

- One striking distinction: double counting of electricity/heat 
emissions.b

C
O

V
ER

AG
E

Coverage level - On the installation level - On the firm level

GHGs - CO2, Methane (CH4), N2O, 
Hydrofluorocarbons (HFCs), 
Perfluorocarbons (PFCs) and 
Sulphur Hexafluoride (SF6).c

- CO2 (during the early 
stage)

(Sub-)sectors - Power and heat generation;
- Energy-intensive industry 
sectors (including oil refineries, 
steel works and production of 
iron, aluminium, metals, cement, 
lime, glass, ceramics, pulp, paper, 
cardboard, acids and bulk organic 
chemicals);
- Commercial aviation.

- For the initial 2 years 
(2017-2019), only the 
power sector included (with 
no compliance obligations 
or real trade).
- 8 sectors to be covered 
for early stages: Power 
(generation, heat-power 
cogeneration and grid 
operators); Petrochemicals 
(crude oil refining and 
processing and ethylene); 
Chemicals (methanol, 
ammonia, and carbide); 
Iron and Steel; Non-ferrous 
metals (copper smelting 
and electrolytic aluminum); 
Building production and 
materials (clinker and plate 
glass); Pulp and Paper; 
Aviation (civil commercial, 
cargo, and airports).

Allocation - Auctioning as default method 
(with exception of ‘free allocation’ 
to, e.g., sectors deemed to be 
exposed to carbon leakage)

- Free allocation.d

- Benchmarking as default 
method (with exceptions, 
e.g. Combined Heat-and-
Power (CHP) generation).

d For Benchmarking allocation formula for the power sector, see Table 6-1.

a For a more detailed explanation, see the case of ‘cement emissions’ explained in Chapter 3.3.
b ‘Double counting’ in this sense is examined in detail in Chapter 4.2 and Chapter 6.
c See Annex II of Directive 2003/87/EC (consolidated version).
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Offsetting - ‘Maximum limits’ for 
compliance in phase 3, i.e. 11 % 
of its ‘allocation from 2008-2012’ 
(with exceptions).e

- N/A
- Quantity limits (on offsets 
for compliance): expected 
to be 5% -10% of ‘annual 
allowances’ (or ‘annual 
emissions’).f

Price-floor/-cap - Not present and most likely to 
remain so.g

- N/Ah

Banking/ Borrowing - Both ETSs allow banking and forbid borrowing.
Carbon governance 
structure

- Two-layer ‘carbon governance structures’.
- European Commission – 
Member States

- National DRC - provincial 
DRCsi

Policy transparency - Member States and the 
Commission shall ensure that all 
decisions regarding the quantity 
of allowances are immediately 
disclosed in an orderly manner.j

- Disclosure on cap is legally 
required.

- Key details on the 
ETS designs have yet 
to be fully and officially 
communicated, e.g. the 
‘current ETS designs’ such 
as the cap and offsetting 
rules.

Policy consistency - Consistent stringency of targets.
- No ad-hoc adjustments to the 
pre-disclosed rules.

- Excessive ad-hoc 
government interventions.
- Ex-post adjustment of, 
e.g., the pre-allocated 
allowances (‘cap’).

Stringency of 
enforcement

- Considerable concerns on the ‘incomplete carbon regulatory 
infrastructure’ in China, e.g. a lack of higher-level carbon 
legislation. 

Source: European Commission, 2007; European Parliament and Council of the European Union, 2009c; 
European Commission, 2012; European Commission, 2013; Crystal Carbon, 2014; European Council, 
2014; NDRC, 2013-2015; NDRC, 2014a; NDRC, 2015a; NDRC, 2015b; Whitehouse, 2015; Marcu et 
al., 2016; NDRC, 2016a; NDRC, 2016b; State Council, 2016; Zeng et al., 2016; ICIS, 2017; Ideacarbon, 
2017b; NDRC, 2017; Platts, 2017; Carbon Brief, 2018; Carbon Pulse, 2018.

e  See Art. 1 of European Commission, 2013.
f  The current offset limits in pilots ranges from 5% to 10%.
g  See Marcu et al., 2016, p. 10.
h  Price-floor/-cap currently applied in some of the Chinese pilots, e.g. the ‘government 

commitments to buy back allowances’ in Beijing. See Arts. 20-21, Beijing Development and 
Reform Commission, 2014.

i  See section 6 in State council, 2016. This dissertation discusses what is currently indicated in 
the carbon regulatory framework, although the climate-related authorities, as noted above, has 
shifted from NDRC to Ministry of Ecology and Environment.

j  See Article 15a ‘Disclosure of information and professional secrecy’ para.1 in 2009/29/EC.
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As mentioned earlier, this dissertation examines the ETS framework of the EU 
ETS in phase 3 (2013-2020) and phase 4 (2021-2030) as it coincides with the 
early stage of the Chinese national ETS.191 Building upon the currently disclosed 
information, differences that appear most relevant to linking are introduced below 
and will be further examined in the following chapters. If the varied ETS rules treat 
identical entities in the linked ETSs differently, they are more likely to constitute 
challenges to a future link. These differences will be further examined later in 
Chapter 4 from a Comparative Law & Economics perspective in terms of whether 
to impede linking.

One of the most critical distinctions is that the emission reduction target of 
the EU ETS is an absolute emissions cap, while the China ETS de facto applies an 
‘intensity-based cap’ (at least during the early stage).192 The cap in China imposes 
carbon intensity targets and may be adjusted ex-post in the year after. It has to be 
noted that details on the Chinese cap have yet to be fully determined or officially 
disclosed (status as at 28th June, 2018), despite the official launch of the ETS in 
December 2017. Also, ETS rules concerning the coverage (e.g. regulated GHGs 
and sectors) and allocation methods differ between the EU ETS and China ETS (see 
Table 3-2). Moreover, the EU ETS regulates at the installation level, while the China 
ETS covers at the entity or firm level.

Further, MRV rules between the EU ETS and China ETS vary by identifying 
different ‘emissions scope’ (e.g. emitting activities/equipment/energy) and 
employing different methodologies (e.g. measurement-based or calculation-based 
approaches).193 Take for instance cement production. ‘Cement production emissions’ 
that are covered by both ETSs include ‘emissions from the combustion of fossil fuels 
(and alternative fuels)’ and ‘process emissions’ (from, e.g., the calcination of raw 
materials).194 But they differ in the categories of ‘activity data’ gathered and ‘default 
calculation factors’ (e.g. emission factors, conversion factors).195 In addition, ‘cement 

191  It bears mentioning that different focus may be put to different stages of the EU ETS throughout 
this dissertation.

192  See Art. 25 of Directive 2003/87/EC; NDRC, 2014a; NDRC, 2015a; NDRC, 2016a; NDRC, 
2017.

193  See European Commission, 2007; European Commission, 2012; NDRC, 2013-2015.
194  See Annex VII, European Commission, 2007; Annex I, II and IV in European Commission, 

2012; Annex II in ‘China Cement Manufacturing MRV Guideline’, NDRC, 2013-2015.
195  See id.



Legal considerations on an EU-China ETS linkage

47

3

production emissions’ covered by the China ETS further include the ‘electricity 
generation emissions’, i.e. emissions released from the generation of the electricity 
used to power the cement-grinding mill.196 This will be explained in more detail later 
in Chapter 4 and Chapter 6 of this dissertation.

In addition, the exact details of offsetting rules in the China ETS have yet to be 
fully determined. Building upon the currently disclosed information, a preliminary 
comparison of quantity and quality limits on offsetting credits (for compliance) 
is presented below. On the one hand, big gaps are less likely to exist between 
quantity restrictions of both systems, and potential difference may not seriously 
impede the linkage. Specifically, the EU legislation has specified ‘maximum limits’ 
for compliance in phase 3, i.e. 11 % of its ‘allocation from 2008-2012’ (with 
exceptions).197 By contrast, with the offset limits in pilots (ranging from 5%-10%198), 
the exact percentage in China’s system remains undetermined but expected to be 5% 
-10% of ‘annual allowances’ (or ‘annual emissions’).199

On the other hand, regarding the quality restrictions, three types of offsets 
may be cast into question.200 First, the CDM credits from projects of the Least-
Developed-Countries (LDC) countries registered after 2012 are admitted in Phase 
3 in the EU ETS (but not yet in China).201 Other two types of China Certified 
Emission Reductions (CCERs) are most likely to be allowed in the China ETS 
but not in the EU ETS. One types is with regard to the afforestation/reforestation 
carbon sequestration projects registered in China, and similar projects are explicitly 
excluded from the EU ETS.202 The other type of CCERs are issued from projects 
approved by NDRC as ‘pre-CDM projects’, including those that are not registered at 
CDM Executive Board (CDM-EB), those that have generated emission reductions 

196  See China Cement Manufacturing MRV Guideline, in NDRC, 2013-2015.
197  See Art. 1 of European Commission, 2013.
198  See Wang et al., 2017, p. 6.
199   See Crystal Carbon, 2014; ICIS, 2017.
200  See Art. 32 in NDRC, 2014a; Art. 26 of NDRC, 2016b.
201  See Art. 11a (4) of Directive 2003/87/EC.
202  See Art. 11a of Directive 2003/87/EC.
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prior to the registry at the CDM-EB, and those that are registered at UN CDM-EB 
but whose emission reductions are not issued.203

3.3 Legal constraints on linking the EU ETS to the 
China ETS

This section first examines how the ETSs linkage fits in the global context to 
combat global warming and in particular if it is compatible with article 6 of the Paris 
Agreement (Section 3.3.1). Section 3.3.2 and 3.3.3 will then identify the ‘prime 
objective(s) of the ETS’ and ‘conditions on linking’ that are established in law of 
both the EU and China. Both international and ‘domestic’ rules constitute crucial 
‘legal restraints’ in the context of linking and will be referred later in this dissertation 
when linking opportunities are assessed.

3.3.1 Legality of linking within the UNFCCC context
Parties to the UNFCCC reached a landmark agreement at the 21st Conference 

of the Parties (COP 21) in 2015, the Paris Agreement, which intends to strengthen the 
global response to the threat of climate change. Article 6 of the Paris Agreement is in 
particular relevant to the case of linking ETS. It outlines the cooperative approaches 
that parties can take in achieving their nationally determined carbon emission 
reductions, also known as ‘Nationally Determined Contributions (NDCs)’.204 The 
Agreement recognizes the rights of Parties to use emission reductions outside of 
their own jurisdiction toward their NDCs.205 These reductions are referred to as 

203  See Art.13, NDRC (2012).
204  See Art. 6(2)(3) of Paris Agreement.
205  For a broad discussion on this matter, see, e.g., Görlach et al., 2015; Marcu, 2016; Aldy, 2017; 

Parry, 2017; Mehling et al., 2017; Stua, 2017.
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‘internationally transferred mitigation outcomes (ITMOs)’ that are laid down in 
article 6(2) and 6(3).206

Details on the rules, modalities and procedures (RMP) governing ITMOs 
are currently still under discussion. During the 23rd session of the COP 23 in 
November 2017, a round-table discussion among Parties was held in conjunction 
with the 47th session of the Subsidiary Body of Scientific and Technological Advice 
(SBSTA47) to seek guidance on this cooperative approach referred to in article 6(2). 
However, negotiating parties during COP 23 have submitted or presented rather 
diverged viewpoints in terms of RMP for ITMOs.207 Currently, parties disagree on 
varied topics including, inter alia, whether to include the ITMOs within the scope 
of NDC, whether to apply ‘corresponding adjustment’ to ITMOs outside NDC 
(if appropriate) and what accounting approach to be applied to parties’ mitigation 
outcome (e.g. emissions-based, target-based or budget-based approaches).208

UNFCCC was drafting a preliminary guidance on the RMP for article 6(2) 
based on parties’ submissions, which has been submitted during SBSTA 48 (May-
April, 2018) for parties’ feedback.209 However, this guidance document merely 
provides a framework as well as options for general principles and basic elements.210 
It is generally expected that it may take considerable time for parties to agree upon 
such a general document that establishes principles and elements of the article 6(2) 
mechanism, not to mention on a comprehensive and concrete guidance document 
governing the functioning of the mechanism. Further details to be discussed include, 
inter alia, the institutional arrangements and procedural issues such as Supervisory 

206  Article 6 (2) (3) reads as follows:
  Parties shall, where engaging on a voluntary basis in cooperative approaches that involve the use 

of internationally transferred mitigation outcomes towards nationally determined contributions, 
promote sustainable development and ensure environmental integrity and transparency, 
including in governance, and shall apply robust accounting to ensure, inter alia, the avoidance of 
double counting, consistent with guidance adopted by the Conference of the Parties serving as 
the meeting of the Parties to the Paris Agreement (CMP). 

  The use of internationally transferred mitigation outcomes to achieve nationally determined 
contributions under this Agreement shall be voluntary and authorized by participating Parties.

207  For parties’ submissions and presentations on this matter, see UNFCCC, 2017a; UNFCCC, 
2017b; UNFCCC, 2017c.

208  This is based on first-hand knowledge during my internship at UNFCCC, supporting the drafting 
process of RMP on article 6.

209  See UNFCCC, 2018.
210  See ibid.
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Body, daily supervisory administrator, a clear definition of ITMO, along with its 
issuance, reporting, tracking, use or potential cancellation.211

Although the mechanism established by article 6(2) may not materialize soon, 
still, it could provide a legal basis and further guidance/constraints on a future EU-
China ETS linkage.

On the one hand, article 6 provides a legal basis in international law (i.e. the 
Paris Agreement) for an international recognition of the use of allowances from its 
linking partner’s jurisdiction for ‘compliance’ with the NDCs they committed.212 
This is crucial to both the EU and China, considering that the ETS is the cornerstone 
climate policy in both jurisdictions and a need to use the mitigation outcome 
from the ETSs to fulfill their NDCs. Accordingly, as long as the future linkage is 
established in accordance with RMP on article 6(2), it will be recognized by the 
Paris Agreement and the international community when China and the EU use 
mitigation outcome from its linked partner’s ETS to meet its own NDC.

On the other hand, if the future ETS linkage (e.g. between China and the EU) 
is to align with the future arrangements for article 6(2), it will be subject to legal 
constraints laid down on article 6(2), e.g. the afore-mentioned RMP on ITMOs. 
Although such rules have yet to be fully negotiated or determined, article 6(2) 
does already contain general principles for an international transfer of Mitigation 
Outcomes (MOs). Principles include promoting sustainable development, ensuring 
environmental integrity and transparency and applying robust accounting to ensure, 
inter alia, the avoidance of double counting. Those issues will be examined later in 
this dissertation. For instance, double counting in the context of EU-China ETS 
linkage will be examined in more detail in Chapter 6 and Chapter 8. Consequently, 
the future EU-China ETS linkage, if any, are to materialize in conformity with those 
principles and further detailed rules governing the ITMOs, e.g. the modalities and 
procedures for the ‘transparency framework’.

211  See UNFCCC, 2017a; UNFCCC, 2017b; UNFCCC, 2017c.
212  For a broad discussion on this matter, see, e.g., Mehling et al., 2017, which discusses not only 

the linkage of ETSs but also of other heterogamous climate policy instruments such as taxes and 
performance standards.
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3.3.2 Objective(s) of the ETSs
Designers for different ETSs may hope to attain different policy objectives.213 A 

broad range of policy objectives include not only environmental effectiveness, cost 
effectiveness, but also other objectives such as raising government income, economic 
growth and incentivizing investments in clean technology. In particular, this 
subsection identifies the ‘objective(s) of the ETSs’ established in the ETS regulatory 
framework of the EU and China.214 They may constitute crucial legal constraints in 
the context of linking, because certain ETS differences may jeopardize the ‘system 
compatibility’ and significantly impede linking if they undermine the objective(s) 
established by its linked partner.

In the context of the EU ETS, both the ETS Directive and court judgments on 
this matter are examined. In particular, article 1 of Directive 2003/87/EC lays down 
the aim of the EU ETS and provides as follows:

This Directive establishes a scheme for greenhouse gas emission  
allowance trading within the Community […] in order to promote 
reductions of greenhouse gas emissions in a cost-effective and 
economically efficient manner.

In conjunction with Article 1, the European Court of Justice (ECJ) has further 
ruled that the environmental objective – ‘environmental effectiveness’ that refers to 
‘substantial reduction in GHG emissions from activities covered by the EU ETS’ 
–  as the principal objective of the EU ETS.215

In addition to the prime objective, it has also been ruled by ECJ that the 
environmental objective ‘must be attained in compliance with a series of sub-

213  For details on potential policy objectives pursued by an ETS, see, e.g., Weishaar, 2014a, pp. 39-
48.

214  As was defined in Chapter 1, the ‘ETS regulatory framework’ refers to the ‘legal rules regulating the 
abatement of GHG emissions under an ETS’ such as the ‘hard law’ (e.g. statutory and customary 
law, case-law) and the ‘soft law’ (e.g. the ‘normative guidance documents’ issued by competent 
authorities).

215  See para. 79 in Case C-505/09 P Commission v Estonia [2012] ECR, ECLI:EU:C:2012:179; 
para.43 in Case Iberdrola v. Administración del Estado, Joined Cases C-566/11, C-567/11, 
C-580/11, C-591/11, C-620/11 & C-640/11, ECLI:EU:C:2013:660.
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objectives’.216 Particularly, Article 1 of the EU ETS contains the objectives of 
‘cost-effectiveness’ and ‘economic efficiency’. The EU ETS does not define ‘cost-
effectiveness’ or ‘economic efficiency’. However, in the explanatory memorandum 
to its original proposal for the ETS, the European Commission linked the concept 
of ‘cost-effectiveness’ to the possibility that ‘emission reductions will then be made 
wherever in the Community (now the EU) it is cheapest to make them’.217 Specifically, 
the proposal provides as follows:

‘[…] installations would have the possibility to engage in Community-
wide emissions trading. This possibility constitutes the key element for 
harnessing the available cost-effective emission reduction potential. 
Emission reductions will then be made wherever in the Community 
it is cheapest to make them. The benefit of these cheaper reductions 
will be available to others elsewhere in the Community who may not 
themselves have as cheap reduction possibilities …’

In this regard, ‘cost-effectiveness’ – pursuant to the Commission’s proposal – 
refers to ‘emission reductions as pre-determined by the ETS being realized at the 
lowest cost’. ‘Cost-effectiveness’ as such, as noted above in Chapter 1.3.1, is referred 
to as ‘efficiency’ in this dissertation.

In addition, other sub-objectives are also indicated in Recitals 5, 7 and 20 of 
the preamble to Directive 2003/87/EC, including the safeguarding of economic 
development and of employment, the preservation of the integrity of the internal 
market and of conditions of competition, along with the promotion of the use 

216  See ibid.
217  See European Commission, 2001, section 1 (1.1); see also Squintani et al. 2012, p. 81.



Legal considerations on an EU-China ETS linkage

53

3

of more energy-efficient technologies (especially the combined heat and power 
technology).218

By contrast, the ‘ETS regulatory framework’ in China, discussed in Chapter 
3.1.2, is examined to identify the objective(s) of the China ETS. There are, of course, 
considerable concerns whether China as a developing country will put climate policy 
(e.g. the ETS) as a priority at the cost of economic growth.219 The literature suggests 
an introduction of effective carbon ETS not only helps to ease carbon abatement 
pressure but also has an internal coherence with the current low-carbon transferring 
of the economy, a goal set out in China’s current Five-Year Economic Plan (13th 
FYP).220 Specifically, under mounting international and domestic pressure,221 carbon 
emissions trading serves to cost-effectively achieve the emission reduction target,222 
promote the industrial restructure and a shift to a low-carbon economy.223 In this 
regard, Chinese government will have strong determination to initiate and implement 
an effective ETS, and a change of direction will then prove highly unlikely.224

In line with such motives, the national carbon regulation establishes two key 
objectives for the Chinese ETS: 1) the ‘GHG controlling and management’, i.e. 
environmental effectiveness; 2) the market forces playing a decisive role in allocating 
GHG-related resources, i.e. efficiency.225

218  It has to be noted that those sub-objectives of the EU ETS will not be discussed further in 
the following chapters. This is mainly because the effects in those respects (such as economic 
development and conditions of competition) would be rather complicated to predict in the short 
term and also beyond the scope of this dissertation. For instance, as noted above in Chapter 1, 
‘efficiency’ in this dissertation is interpreted using ‘Kaldor-Hicks criterion’, which is essentially 
concerned with ‘aggregate benefits or welfare’. Hence, ‘distributional effects’ of legal (ETS) rules 
(on, e.g., the industrial competitiveness) is, as noted therein, beyond the scope of this dissertation, 
not to mention that they are more of regional or national character and could be addressed 
through re-distributional measures within the jurisdiction concerned (e.g. ‘state-aid measures’ 
within the EU ETS).

219  See, e.g., Victor 2007, pp. 173, 177.
220  See para. 1 in State Council, 2016.
221  See Choi et al., 2012; McGrath, 2014; Zeng et al., 2016b.
222  See Cui et al., 2014.
223  See Guo and Hao, 2011; Li et al., 2012, p. 164-165; Zhang, 2015, pp. 4-7.
224  See Hilton, 2016.
225  See Art. 1 of NDRC, 2014a and NDRC, 2016b.
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3.3.3 Conditions on linking
Existing conditions on linking, imposed either separately or jointly by both ETSs, 

may serve as crucial ‘legal constraints’. This is because, if potential linking obstacles 
(identified herein) are unable to be harmonized and fail to satisfy the conditions, 
they may jeopardize the compatibility between the systems and significantly impede 
linking,

As mentioned above, the EU-China Partnership on Climate Change was 
established in 2005, which was later confirmed in the 2010 Joint Statement and 
enhanced in the 2015 Joint Statement.226 Although the on-going Joint Statement 
provides a high-level political framework for further collaboration, it has yet to 
address further principles or potential legal rules regarding linking. Currently, there 
are no substantial restraints that are jointly imposed by both jurisdictions on the 
‘future linking’.

In the China ETS, the Chinese government has already expressed willingness 
to link to the other system (EU ETS included) in the future.227 However, there are 
no further principles or legal rules stipulated on this matter in the Chinese domestic 
regulation.

In the EU ETS, particularly, article 25 of Directive 2003/87/EC lays down 
preliminary rules/conditions on ‘Links with other greenhouse gas emissions trading 
schemes’. First, it allows for future links to “compatible mandatory ETSs with 
‘absolute emissions caps’”. Specifically, article 25(1)a provides as follows: 

Agreements may be made to provide for the recognition of allowances 
between the Community scheme and compatible mandatory 
greenhouse gas emissions trading systems with absolute emissions caps 
established in any other country or in sub-federal or regional entities.

226  See NDRC and European Commission (2010); European Council and Council of European 
Union, 2015, para 3,9(5).

227  See NDRC, 2015a; NDRC, 2015b; Ch6 (3), State Council, 2016.
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In this regard, the EU is currently legally inhibited to link to other systems 
that are not based on absolute caps, provided that further conditions are set and 
approved by the EU.228

Further, the EU ETS directive opens a door to compromise on ‘non-essential 
elements’ of the Directive and stipulated that as long as it is necessary for a ‘mutual 
recognition of allowances’.229 Specifically, article 25(2) reads as follows:

Where an agreement referred to in paragraph 1 has been concluded, 
the Commission shall adopt any necessary provisions relating to 
the mutual recognition of allowances under that agreement. Those 
measures, designed to amend non-essential elements of this Directive, 
by supplementing it, shall be adopted in accordance with the regulatory 
procedure with scrutiny referred to in Article 23(3).

One example of ‘non-essential elements’ could be ‘offset credits’. Article 11a (5) 
of Directive 2003/87/EC provides on this matter as follows:

To the extent that the levels of CER and ERU use, allowed to operators 
or aircraft operators by Member States for the period from 2008 
to 2012, have not been used up or an entitlement to use credits is 
granted under paragraph 8 and in the event that the negotiations on 
an international agreement on climate change are not concluded by 
31 December 2009, credits from projects or other emission reducing 
activities may be used in the Community scheme in accordance with 
agreements concluded with third countries, specifying levels of use. In 
accordance with such agreements, operators shall be able to use credits 
from project activities in those third countries to comply with their 
obligations under the Community scheme.

Evidently, article 11a (5) of Directive 2003/87/EC allows for the possibility of 
negotiating international agreements with third countries and recognizing credits 

228  See Rec. 18, Art. 25 of Directive 2003/87/EC.
229  See Mehling, 2011.
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from projects not yet stipulated in the ETS Directive. It suggests that the EU may 
be open to additional offset types in the future and may compromise over potential 
offset differences (with conditions).230 In this regard, different quantitative and 
qualitative restrictions for offsets (identified above in Section 3.2) may not pose 
insurmountable barrier to the linkage, as long as the additionality of such credits is 
safeguarded (environmental integrity/effectiveness safeguarded).

3.4 Conclusion
This Chapter introduces carbon regulatory framework in both jurisdictions and 

compares the ETS designs and regulatory features between both ETSs (see Table 
3-2). Further, potential legal constraints on a linkage are identified, such as the future 
rules and procedures governing ITMOs (referred to in article 6 of Paris Agreement), 
the ‘objectives of ETSs’ established by both jurisdictions and ‘conditions on linking’ 
set by the EU ETS.

230  See id., pp. 18-19; Art. 11a (5) of Directive 2003/87/EC.
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