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1 Introduction



Introduction

“The  Court  of  Justice  shall  review  the  legality  of  acts  of  the  Council  and  the 
Commission other than recommendations or opinions. It  shall  for this  purpose have 
jurisdiction in actions brought by a Member State, the Council or the Commission on 
grounds of lack of competence, infringement of an essential procedural requirement,  
infringement of this Treaty or of any rule of law relating to its application or misuse of  
powers.
Any  natural  or  legal  person  may,  under  the  same  conditions,  institute  proceedings 
against a decision addressed to that person or against a decision which, although in the 
form  of  a  regulation  or  a  decision  addressed  to  another  person,  is  of  direct  and 
individual concern to the former.” [Article173 EEC]

Since 1963, at the time of the  Plaumann case,1 when the Court first interpreted Article 173 

EEC, which empowered the Court to review acts of the Community, the most famous term in 

this Article is undoubtedly the term ‘individual concern’. This term has been interpreted in 

such a way as to make it excessively difficult for any natural or legal person to successfully 

make use  of  this  Article,  which  formed  one  of  the  two pillars  of  the  system of  judicial 

protection  of  the  Community.  It  has  since  been  replaced  by  Article  263  TFEU,  but  its  

wording, and its function, have hardly changed.

As  Schwensfeier  has  made  clear  in  his  extensive  work  on  the  system,2 there  are 

substantial issues with the system of judicial protection in the European Union (EU). One 

significant issue, also addressed by Schwensfeier, is the issue of public interest litigation.3 He 

focussed on providing an overview of all hindrances that stand in the way of the individual. 

However, the very nature of the interpretation of the term ‘individual concern’ makes it not 

just difficult, but impossible for a public interest litigant to make her or his way to the golden 

hall of the Court of Justice. The key challenge for the applicant in the Court’s interpretation of 

the term ‘individual concern’ is the fact that she or he will need to prove to be affected by the  

contested act in such a way as if she or he was the addressee. The applicant needs to be able to 

individualise her- or himself from any other interested party. But how would this be possible 

for the applicant that asks for the review of an act on behalf of all of society? Can clean air be  

individualised at all?

1 Case 25/62 Plaumann & Co. v. Commission EU:C:1963:17, [1963] ECR 199.
2 R Schwensfeier, ‘Individual’s Access to Justice under Community Law’ (PhD Dissertation, University of  

Groningen 2009).
3 ibid 388.
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Attention for this issue has steadily increased over the last twenty years.4 This coincides with 

the rise of the environmental movement in the face of ever-increasing threats to the climate, 

animal habitats, and humanity’s living environment, and this movement’s weaponisation of 

litigation as a way in which to combat these threats.5 At the same time, we see a move by 

states to secure public interest litigation as a manner in which to guarantee, what is commonly 

called,  environmental  democracy,  enabling  citizens  and  organisations  to  protect  their 

environment. The culmination of this development can be seen in the Aarhus Convention,6 

which explicitly aims to codify the principles underlying environmental democracy, one of 

which is the right of access to justice.7

The Treaties do not explicitly contain the possibility for public interest litigants to be 

granted standing in order to seek the annulment of acts of the EU or one of its institutions.  

However,  critics  have  argued  that  access  to  justice  for  public  interest  litigants  would  be 

possible,8 if only the Court of Justice would be willing to interpret Article 263 TFEU, as it is  

now, in a more open manner.9 This argument seems incongruous in the light of the practice of 

the Court, as it has interpreted all other elements of the action for annulment quite liberally. In 

relation to environmental law, perhaps the most obvious and most prominent field of public 

interest  litigation  at  an  EU level,  the  Court  has,  even been a  long-standing champion of 

environmental rights and the incorporation of those rights into the EU’s legal order.10 This has 

in  all  likelihood  led  to  an  increase  in  preliminary  references  on  environmental  matters, 

exacerbated by the Court’s  case-law on access to justice on these matters in the Member 

4 One of the first settings in which public interest litigation at an EU level was discussed, was during the 
seminal conference organised by Micklitz and Reich, see for a summary of the proceedings, F Amtenbrink,  
‘Public Interest Litigation Before European Courts: A Summary of Conference Proceedings’ (1996) 7 EBLR 
35.

5 See for instance the founding of Client Earth in 2006, J Thornton and M Goodman, Client Earth (Scribe UK 
2018).

6 UNECE Convention  on  Access  to  Information,  Public  Participation  in  Decision-making  and  Access  to 
Justice in Environmental Matters (Aarhus Convention) (1998) UNTS 2161/447.

7 This was a development of the principles set out in the Rio Declaration in 1992, UNGA Report Of The 
United Nations Conference On Environment And Development (1992) UN Doc A/CONF. 151/26 (Vol. I). 
Principle 10 of this declaration emphasised the need for “[…] the participation of all concerned citizens, at 
the relevant level.”.

8 As will be addressed in Chapter 3, section 3.2 “Four Criticisms of the Court”.
9 Article  263 TFEU is  the  successor  to  Article  173 EEC, by way of  Article  230 EC,  with  an  unaltered  

approach to the standing requirements for natural and legal persons, except in the case of regulatory acts. 
This will be discussed in Chapter 4.

10 See for instance the discussion in Chapter 3, section 3.3.4 “Policy directives and goals”.
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States.11 It is therefore unpersuasive to suggest that the unwillingness of the Court to allow 

public interest litigants before it is merely judicial politics, as is often suggested.

It is submitted that rather than having unlimited power of the Court in this matter,12 the 

Court is, in fact, limited in its  jurisdiction to interpret the standing criteria pertaining to its 

power of judicial review. This is due to the fact that, regarding a court’s power of judicial 

review, standing requirements are the single point in any system of laws in which the cultural 

and  historical  development  of  the  relationship  between  the  four  main  actors  within  the 

system13 are reflected. The judiciary has a double role, as its potentially ultimate power needs 

to be balanced, yet it is equally the main actor that balances, and safeguards, the rights of the 

other actors in their constitutional roles.14

It is therefore logical that the power of a court to interpret these standing requirements 

is limited, as the alternative would entail that any court would have the power to release itself 

from the restraints of history and culture. Thus, to expand upon the famous critique of Hjalte 

Rasmussen,15 the  present  work  seeks  to  address  the  question  why  Article  263  TFEU  is 

interpreted  to  preclude  public  interest  litigation.  Although  the  ‘why’  in  this  question 

encompass a wide variety of approaches, especially those of a political science or sociological 

nature,16 the current work takes a more legal and normative approach. The focus in answering 

this  question  is  thus  on  the  position  the  Court  of  Justice,  what  does,  in  fact,  limit  it  in 

interpreting  the  standing requirements  in  Article  263 TFEU to include  the  possibility  for 

public  interest  litigation?  Is  it  possible  that  there  are  limits  that  go  beyond  the  purely 

11 From the statistics of the Court of Justice, available in the yearly reports, found at  
<https://curia.europa.eu/jcms/jcms/Jo2_7000/>, the current median of references from 2007 to 2017 is 22 
references on the interpretation of environmental law.

12 An assumption stemming from the role allocated to the Court in the Treaty as ultimate interpreter in Article 
19(1) TEU.

13 The executive, representative, and judicial powers, and the citizenry.
14 This is an assumption based on the adherence of the state to a form of Trias Politica, where for instance the 

Rule of Law crisis in Poland at the time of writing illustrates the problems that occur where it is no longer  
the Court that balances these roles.

15 H Rasmussen, ‘Why Is Article 173 Interpreted against Private Plaintiffs?’ (1980) 5 ELRev 112.
16 By no means is this meant to imply that the question on the role of the Court of Justice as a political actor is  

not relevant, and eminently important work has been done on this issue, see, for instance, AM Slaughter, A 
Stone Sweet and JHH Weiler,  The European Court and National Courts -  Doctrine and Jurisprudence:  
Legal  Change  in  Its  Social  Context (Hart  1998);  A  Stone  Sweet  and  TL  Brunell,  ‘Constructing  a 
Supranational Constitution: Dispute Resolution and Governance in the European Community’ (1998) 92 The 
American Political Science Review 63; JHH Weiler, The Constitution of Europe: ‘Do the New Clothes Have  
an Emperor?’ And Other Essays on European Integration (CUP 1999);  A Stone Sweet,  Governing with 
Judges, Constitutional Politics in Europe (OUP 2000); KJ Alter,  Establishing the Supremacy of European 
Law: The Making of an International Rule of Law in Europe (OUP 2001).
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constitutional nature of the wording of Article 267 TFEU, and are there additional factors that 

can influence the Court’s possibilities?

1.1 Method
In the search to answer the question on the limits to the Court’s power of interpretation, an 

analytical framework has been sought through which these limits can be brought to light, 

weighed and measured. In the first year of research, the conclusion had to be reached that 

regarding judicial review, discussion is still very much alive, yet mostly focussed on either the 

question whether judicial review should even be an option in a legal system,17 or when this 

possibility  has  been  established,  the  question  of  deference.18 These  questions  are  of 

themselves a logical development from the age-old debate on what the role of the judge is in 

the light of differing opinions on the nature of law.19 However, the European project has since 

its inception featured, for all intents and purposes, a constitutional court with full power of 

review.20 The discussion is therefore of interest, but does not address the fundamental question 

of  the relationship of the Court  to  applicants,  in  their  myriad forms. The work of  David 

Feldman has actually addressed the core of this problem, examining the differences that have 

grown between the different common law legal orders in their approach to public interest 

litigants.21 Feldman’s work set out four elements that exist in the these common law legal 

orders that shape the relationship between courts and applicants, namely: the constitutional 

arrangements on locus standi; the federal or centralised nature of the state; the role of human 

rights in the legal order; and (constitutional) policy statements. The present work builds upon 

17 LL Fuller and KI Winston, ‘The Forms and Limits of Adjudication’ (1978) 92 Harvard Law Review 353; 
JAG Griffith,  ‘The Political  Constitution’ (1979) 42 MLR 1; J Waldron, ‘The Core of the Case against 
Judicial Review’ (2005) 115 Yale L.J. 1346; R Bellamy, Political Constitutionalism: A Republican Defence  
of the Constitutionality of Democracy (CUP 2007); A Lever, ‘Is Judicial Review Undemocratic?’ [2007] 
Public Law 280; For an enlightening critique by Tushnet, see, M Tushnet, ‘How Different Are Waldron’s and 
Fallon’s Core Cases For and Against Judicial Review?’ (2010) 30 OJLS 49.

18 RA Edwards, ‘Judicial Deference under the Human Rights Act’ (2002) 65 MLR 859; TRS Allan, ‘Deference, 
Defiance,  and  Doctrine:  Defining  the  Limits  of  Judicial  Review’ (2010)  60  U.  Toronto  L.J.  41;  R 
Masterman,  The  Separation  of  Powers  in  the  Contemporary  Constitution,  Judicial  Competence  and  
Independence in the United Kingdom (CUP 2011).

19 As epitomised by the debate between Hart and Dworkin, see HLA Hart, The Concept of Law (3rd edn, OUP 
2012); RM Dworkin, Law’s Empire (Belknap Press 1986).

20 As will be addressed when addressing the issue of subsidiarity in the European legal order, even though the 
Court of Justice has seen itself supported in its apex position as the Treaties endow it with the power of  
ultimate interpretation of the text within it, this does not mean that the Court is not deferential to the political  
role of the Institutions, especially the Commission as it shapes and creates policy.

21 D Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (1992) 55 
MLR 44.
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this work and adapts it,  where necessary, to take into account the differences between the 

European legal order, and that of traditional states.

However, a mere filling-in exercise of this theory would not necessarily contribute to 

the debate on the role of public interest litigation in the EU. Thus, this contribution makes a 

number of choices in its approach to this discussion that aim to create conditions that make an 

evaluation of  the  theory  possible,  and an assessment  of  the outcomes more  robust.  Most 

importantly, the scope of the research has been limited to the area of environmental law. This 

choice has been made for a number of reasons. The practical reason is the narrowing of the 

scope to  an area  of  law that  is  clearly linked to  the concept  of  public  interest  litigation, 

causing few discussions on the validity of the application of this term to the area of law, and 

giving the opportunity to research a well-defined area with a clear development within the 

EU.22 This development coincides with a robust corpus of academic writing in which the lack 

of  public  interest  litigation  at  the  highest  level  of  the  EU  has  been  criticised  from  the 

beginning.

The choice for a limitation of the scope to environmental law is however not merely 

practical. This area of law has only made its entry into the  acquis  well after the entry into 

force of the original Treaty of Rome, and has risen to prominence in a relatively short amount 

of time. It is thus possible to compare the relationship between the Court and public interest 

litigants during different phases of this development, and evaluate whether the four elements 

of  the  theoretical  framework  are  influenced  by  it.  More  importantly,  the  choice  of 

environmental law as a field of investigation makes it possible to mark important reference 

points for the analytical framework, as there have recently been two developments that are 

very likely to have had an effect on the four metrics used by it. One of these, the entry into 

force of the Aarhus Convention, explicitly requires signatories, of which the EU is one, to 

facilitate a system of access to justice for public interest litigants. The second development, 

the entry into force of the Treaty of Lisbon on 1 December 2009, has no explicit relationship 

to  the  chosen  scope  of  environmental  law,  but  does  significantly  alter  the  action  for 

annulment, the basis for judicial review in the EU, for the first time since the Treaty of Rome 

introduced Article 173 EEC. This analysis will only be possible after establishing a base-line 

22 R Macrory (ed),  Reflections on 30 Years of EU Environmental Law: A High Level of Protection?  (ELP 
2006).
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Method

frame of reference through legal historical research on the position of the Court of Justice in 

relation to the other actors and potential applicants at the moment of its foundation.

1.2 Structure
Given the above, the present work is divided into six further chapters, addressing the thesis as 

follows.  The  following  chapter  will  describe  the  proposed analytical  framework in  more 

detail, and will subsequently apply that framework to the situation as it existed at the entry 

into force of the Treaty of Rome. It will also apply the framework to the outcome of the  

Court’s  judgment  in  Plaumann,23 the  first  case  in  which  the  Court  of  Justice  had  the 

possibility to interpret the standing criteria set out in Article 173 EEC, as it then was, the 

outcome of  which  has  been  seen  widely  as  the  most  severe  hindrance  to  public  interest 

litigation even 70 years onward. This chapter can thereafter function as a base-line, allowing 

for comparison as the EU’s legal order undergoes changes that might influence the Court’s 

space for interpretation.

With  the  second  chapter  establishing  a  baseline,  the  third  chapter  will  start  by 

discussing the criticism that  developed after  the judgment in  Plaumann  in  relation to  the 

developing European legal order. This criticism will be juxtaposed with the developments that 

took place in the four elements of the analytical framework in this time period, from 1965 

onwards to date of the entry into force of the Aarhus Convention in 2001. This chapter will 

also describe the rise of public interest litigation as a response to societal developments and 

the need for a better enforcements of certain un-individualisable rights, and demonstrate how 

part of the discussion is being hindered by a great reliance on American examples.

Due to the timelines relating to the Treaty of Lisbon and the Aarhus Convention, with 

the important precursor of the Treaty of Lisbon, the Constitution for Europe already beginning 

to be discussed in 2001, the fourth chapter will discuss the developments that have shaped the 

Treaty of Lisbon. Of specific interest  is the manner in which the issue of  locus standi  in 

general,  and  that  for  public  interest  litigants  specifically  developed  during  the 

Intergovernmental  Conference  (IGC)  that  led  to  Article  III-365  of  the  Constitution,  the 

precursor of what is now Article 263 TFEU. The developments in the other elements of the 

analytical framework will subsequently be discussed in order to assess the possibilities that 

23 Case 25/62 Plaumann (n.1).
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the Court has under the Treaty of Lisbon to interpret Article 263 TFEU more favourably to 

public  interest  litigants.  It  is  then  that  the  Aarhus  Convention  will  be  discussed.  First  

generally, its aims, purposes and method are set out, and thereafter in relation to the EU as a 

signatory  to  the  Convention.  The  Aarhus  Convention  aims  to  have  an  effect  on  the 

(constitutional) arrangements regarding access to justice in the legal orders of its signatories, 

yet also functions as a human rights document, even though the rights granted are mostly 

procedural in nature. These elements, which closely correlate to the elements in the analytical 

framework will receive the most extensive focus.

After chapters 4 and 5 have set the stage, it is possible to come to a conclusion on 

whether these developments discussed there have led to a different interpretation to that set 

out in the second and third chapters. This is facilitated by the fact that the EU has been subject 

to  a  procedure before the Aarhus Convention Compliance Committee (ACCC). The sixth 

chapter will set out the details of this procedure, in which the EU was challenged for failing to 

live up to its obligations regarding public interest litigation under the Aarhus Convention, and 

will thereafter make use of this procedure as a lens to assess the effects of the developments  

described in the preceding chapters on the Court’s case-law. To wit, the ACCC procedure not 

only brings together the complaints most often levelled at the Court of Justice in relation to its 

interpretative practices,  but  for the first  time offers an EU institutional perspective in  the 

reasoning behind these practices as the Commission takes on the job defending 70 years of 

judicial practice. With this information, it is possible to apply the analytical framework to the 

Court’s vision on the relationship between public interest litigants and the Court. As a final 

exercise, it is of interest to test whether this vision stands up to the criticism that there are 

significant holes in the system of judicial protection regarding the public interest, that could 

leave certain acts of the EU outside of reach of the Court’s scrutiny.

1.3 Relevance
After the analysis set out in the preceding section, it is possible to address the question set out 

at the beginning of this introduction. What limits the Court of Justice in its interpretation of 

the standing criteria set out in Article 263 TFEU to include a possibility for public interest  

litigants? This work will demonstrate how in effect the Court is severely limited in all four 

elements that determine its space to interpret the concept of ‘individual concern’ in any other 

8



Relevance

way than it has hitherto done. It is equally suggested that the Court has, making use of the 

changes brought about by both the Treaty of Lisbon and the Aarhus Convention, shaped a 

complete system of remedies that has a more integrated and federal nature, where national 

courts in the Member States serve as a filter for issues that are of a constitutional, European,  

nature. On this basis the strategies of public interest litigants should shift towards a more 

national level, taking a cue from for instance the American approach to federal public interest 

litigation.
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Limits on the Court's Powers of Interpretation

2.1 Introduction
When discussing the possibilities for Public  Interest  Litigation (PIL) within the European 

legal order, one quickly stumbles upon the problems that surround Article 263(4)TFEU.1 PIL 

is a form of litigation where individuals or organisations seek to defend certain rights deemed 

to be of a common importance by having an independent judicial body review the acts of 

government  against  outside  values  and norms,  such as  those  laid  down in  a  constitution, 

human  rights  regime  or  in  (unwritten)  general  principles.  It  can  be  seen  as  a  form  of 

interaction  between  civil  society  with  the  forces  of  government  through  litigation.  This 

dialogue can only be initiated if individuals and organisations can successfully bring a case 

before a judicial  body. However,  it  is clear from the vagueness of terms such as “certain 

rights”; “common importance”; “acts” and, “values and norms”, that the success of initiating a 

procedure is dependent on many factors that can vary from state to state. 

The Court of Justice of the European Union (CJEU) has traditionally given a strict 

interpretation of the conditions under which review of acts of the European Union can be 

initiated. It is therefore difficult for, in the words of the Treaty, “natural and legal persons” to 

have acts which they deem to infringe upon their rights annulled by the only authority in the 

European legal order empowered to do so. The way in which the Court has set out its line of 

reasoning regarding the phrase 'direct and individual concern' has traditionally been heavily 

contested,2 yet in more recent years there has been the growing realisation that there is a 

certain category of actors which face an even more indomitable barrier to the Court. These 

actors  are  those  Non-Governmental  Organisations  (NGOs)  that  seek  to  defend  certain 

unindividualisable rights through litigation.3 

1 Formerly 173 EEC and 230 EC, in this chapter the present numbering is used. Texts and excerpts referring to 
the situation pre-Lisbon will make use of the applicable numbering at the time.

2 See e.g. A Arnull, ‘Private Applicants And The Action For Annulment Under Article 173 Of The EC Treaty’  
(1995) 32 CMLRev 7; LW Gormley, ‘Judicial Review: Advice for the Deaf’ (2005) 29 Fordham Int’l LJ  
655;  A Albors-Llorens,  ‘The Standing Of Private Parties  To Challenge Community Measures:  Has  The 
European Court Missed The Boat?’ (2003) 62 Cambridge Law Journal 77; JA Usher, ‘Direct and Individual  
Concern - an Effective Remedy or a Conventional Solution?’ (2003) 28 ELRev 575; S Enchelmaier, ‘No-
One  Slips  Through  the  Net?  Latest  Developments,  and  Non-Developments,  in  the  European  Court  of 
Justice’s Jurisprudence on Art. 230 (4) EC’ (2005) 24 YEL 173.

3 The most common situation would be that of the NGO which through its statutes has a clearly defined goal  
which it deems to be infringed by, in this case, the Union or one of its bodies or agencies. However, it is of 
course in the nature of rights that cannot be individualised that it need not be a NGO that takes issues with  
such an infringement, but that a private individual initiates proceedings. As will be demonstrated, given the 
Court's interpretation, this does not truly matter for the present discussion. Where an example is needed,  
reference will be made to NGOs. 
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The fact that public interest organisations will virtually never be able to ask for the review of 

European acts  has been criticised on the ground that this  creates  a hole in  the system of 

judicial protection, as a specific category of rights that are difficult to apply to only a limited 

group of  individuals  can therefore be trampled  upon unhindered  by any legal  challenge.4 

Advocates of environmental rights are particularly critical of what they see as a too narrow 

interpretation of the fourth paragraph of Article 263 TFEU. The focus on the CJEU as the 

main instigator of this problem is logical, given the almost mythical reputation it has built for 

itself as a guiding force behind the further integration of the European Union.5 It has often 

been called activist, creating both substantive and procedural rights in both the European and 

in the Member States legal order through sheer interpretation. Not unlike a divine creator, the 

Court of Justice created doctrines such as non-contractual liability of Member States from 

nothing but text, often to give full effect to European law.6 As with the ways of God, how the 

Court  of  Justice  reaches  its  far  reaching  conclusions  is  unknown.7 Yet  the  Court  is  not 

omnipotent, but what limits its power is a problematic issue. How do you explain the limit of 

God's powers and ways to mere mortals?8

This chapter aims to analyse the origin of this strict interpretation by the Court of 

Justice and to seek a clarification for the fact that it has not changed in the decades following 

4 L Krämer, ‘The Environmental Complaint in EU Law’ (2009) 6 JEEPL 13; Ludwig Krämer, ‘Public Interest  
Litigation in Environmental Matters Before European Courts’ [1996] Journal  of environmental  law 1; T 
Crossen and V Niessen, ‘NGO Standing in the European Court of Justice–Does the Aarhus Regulation Open 
the Door?’ (2007)  16 Review of  European  Community  & International  Environmental  Law 332;  N de 
Sadeleer,  G Roller  and  M Dross,  Access  to  Justice  in  Environmental  Matters  and the  Role  of  NGOs:  
Empirical  Findings and Legal  Appraisal (ELP 2005);  M Eliantonio and  others,  ‘Standing up  for  Your 
Right(s) in Europe’ (Directorate General For Internal Policies - Policy Department C: Citizens’ Rights and 
Constitutional Affairs 2012) Study PE 462.478 <http://www.europarl.europa.eu/RegData/etudes/etudes/join/
2012/462478/IPOL-JURI_ET(2012)462478_EN.pdf>.

5 KJ Alter,  Establishing the Supremacy of European Law: The Making of an International Rule of Law in  
Europe (OUP 2001); AM Slaughter, A Stone Sweet and JHH Weiler,  The European Court and National  
Courts - Doctrine and Jurisprudence: Legal Change in Its Social Context (Hart 1998); Eric Stein, ‘Lawyers, 
Judges, and the Making of a Transnational Constitution’ (1981) 75 The American Journal of International  
Law 1; JHH Weiler,  ‘The Transformation of Europe’ [1991] Yale Law Journal  2403;  JHH Weiler,  The 
Constitution  of  Europe:  ‘Do  the  New  Clothes  Have  an  Emperor?’ And  Other  Essays  on  European  
Integration (CUP 1999).

6 Barav mentions that this principle was already hinted at in the Opinion of the Advocate General in Case 
39/72 Commission v. Italy EU:C:1973:5, [1973] ECR 101. N Green and A Barav, ‘Damages in the National 
Courts for Breach of Community Law’ in HG Schermers, T Heukels and P Mead (eds),  Non-Contractual  
Liability of the European Communities (Martinus Nijhoff 1988) 59.

7 Cf.  Romans 11:33  NKJV: “Oh, the depth of the riches both of the wisdom and knowledge of God! How 
unsearchable are His judgments and His ways past finding out!” 

8 "That to the highth of this great Argument I may assert th’ Eternal Providence, And justifie the wayes of God 
to men." J Milton,  Paradise Lost (Penguin Classics 2003) bks 1 lines 24-26 Though in Milton’s meaning, 
this rather meant that all Acts of God to Men were inherently just.
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the initial tenet handed down in Plaumann.9 To this end, it is necessary to analyse not only the 

law, but also the place of the Court itself within the European framework, as the ultimate 

adjudicator. In the words of Koen Lenaerts, the Court of Justice sees itself as a Constitutional 

Court with final authority on the interpretation of the Treaties.10 What guides and limits the 

CJEU in its interpretation of the law as it seeks to do what is right is therefore of primary 

importance.11 To  this  end,  this  chapter  will  make  use  of  an  analytical  framework  first 

described by David Feldman.12 Using four elements that shape the limits for (constitutional) 

courts in their power to interpret a constitution, it is possible to place historical, political and 

legal developments in such a context as to make the actual sovereignty of the Court clear. 

After discussing the analytical framework that will be used, this chapter then describe each of 

the  four  elements  within  that  framework  in  the  light  of  European  law.  This  chapter 

encompasses the period starting at the inception of the Treaties of Rome in 1957, focussing on 

the earliest years which have most heavily shaped the legal tradition. 

Given the fact that the European constitutional order is not only built on the Treaties, 

but equally on the common constitutional traditions of the Member States,13 and given the 

importance of the intergovernmental debates that shaped the Treaties of Rome, the two main 

competing  legal  schools  of  thought  embodied  by  France  and  Germany  will  briefly  be 

examined as an extension of the European constitutional order. The interaction between the 

European and the national legal orders makes it impossible to see each of the elements of the 

analytical framework as an autonomously functioning part.

After  this  analysis,  it  will  be  possible  to  conclude  whether  the  system  regarding 

standing  of  natural  and  legal  persons  that  existed  in  the  European  legal  order  until  the 

revisions envisioned by the Treaty of Lisbon was a result of not only the internal powers of 

the Community (later Union) at its creation, but was equally limited by the external forces 

that govern the possibilities of courts to interpret their prerogatives.

9 Case 25/62 Plaumann & Co v Commission EU:C:1963:17, [1963] ECR 95.
10 L Besselink,  ‘The ECJ as  the  European  “Supreme Court”:  Setting Aside  Citizens’ Rights  for  EU Law 

Supremacy’ (Verfassungsblog, 18 August 2014) <http://www.verfassungsblog.de/en/ecj-european-supreme-
court-setting-aside-citizens-rights-eu-law-supremacy/> accessed 30 October 2014.

11 In the light of the presumed activism of the Court, it  is fair to paraphrase the work of Dworkin in this  
context. On the role of the judge to find ‘what is right’ see: RM Dworkin,  Law’s Empire (Belknap Press 
1986).

12 D Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (1992) 55 
MLR 44.

13 C-222/84 Johnston v Chief Constable of the Royal Ulster Constabulary EU:C:1986:206, [1986] ECR 1651 
para 18.

14



2.2 An Analytical Framework
The Court's approach to the standing of natural and legal persons has often been criticised. 

The  lines  of  argumentation  are  manifold.  It  is  possible  to  criticise  the  reasoning  of  the 

Plaumann  judgment on its own merits, attacking the way in which the Court individualises 

the applicant as unreasonable.14 The  effects of  the interpretation in  other  cases have been 

famously criticised by Advocate General Jacobs in Unión de Pequeños Agricultores (UPA), in 

which he clearly described the gap in judicial protection that is created as the interpretation of 

the  Court  excludes  specific  groups  of  applicants.15 Recently,16 the  line  has  been  that  the 

Plaumann doctrine is no longer of use given the development of the European Union into 

something broader than a merely economic entity but also encompassing a more and more 

social  element.17 Especially  in  the  light  of  environmental  protection,  a  relatively  recent 

development is taking place in which Member States are opening up their standing regimes to 

facilitate challenges against acts that affect the environment.18 Broader even still is the claim 

that the Court is not acting in accordance with the Rule of Law,19 as enshrined in the ECHR 

and the Charter of Fundamental Rights.20 Yet seldom has there been a valid examination of 

why this critique has been going strong for over 50 years without a significant reaction. It is  

often  said  that  the  Court  is  merely  enforcing  docket  control,  keeping the  pressure on its 

system low as to ensure adequate recourse for the cases that do make it up the Kirchberg.21

Although the managerial approach is compelling from a practical point of view, it is 

hardly  systematic,  nor  consistent  with  a  Court  that,  from  Van Gend & Loos  onward  has 

consistently  pushed  the  envelope  towards  further  integration  and  rights  protection  for 

14 P Craig and G de Búrca, EU Law: Text, Cases and Materials (4 edition, OUP 2007) 512.
15 Case C-50/00 P Unión de Pequeños Agricultores v Council EU:C:2002:197, [2002] ECR I-6677.
16 Recently in the sense of, after the initial reactions to the UPA judgment.
17 A Arnull, The European Union and Its Court of Justice (2nd edn, OUP 2006).
18 Krämer, ‘The Environmental Complaint in EU Law’ (n 4) 15 Interesting enough this is a chicken and egg  

discussion, it is highly debatable whether Member States are changing standing regimes under pressure from 
the EU, under obligation of the Aarhus Convention or if the changes are merely window dressing. This will  
in part be addressed in Chapter 3 to the extent that it is possible to say anything conclusive on this point.

19 Albors-Llorens (n 2) 82.
20 Most famously the Court of First Instance in  its response to AG Jacobs opinion in  UPA (see n. 14) in its 

ruling in Case T-177/01 Jégo-Quéré et Cie SA v. Commission EU:T:2002:112, [2002] ECR II-2365.
21 A Arnull,  ‘Challenging Community Acts  - An Introduction’ in HW Micklitz and N Reich (eds),  Public 

Interest  Litigation  Before  European  Courts (Nomos  1996)  51.  Regarding  the  sorting  effect  of  the 
preliminary reference procedure as docket control, see: LW Gormley, ‘Judicial Review in EC and EU Law—
Some Architectural Malfunctions and Design Improvements?’ (2001) 4 Camb. YBELS 167, 168–169.
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citizens.22 What  has  been lacking is  a  discussion  that  adequately  sets  out  why the  Court 

emphasises the fact that it is bound by the Treaty and cannot do otherwise than stay the course 

it set in Plaumann. Although the Court has been an object of study in many ways: historical;23

as an instrument of change;24 or as an extension of transnational constitutional dialogue;25

these descriptions do not offer a basis for a debate which will resolve the  criticism, as they 

focus on the effects that the Court has produced through an analysis of those effects, rather 

than on why the Court has the capability to produce these effects. Similarly, only two greatly 

authoritative studies have been written that delve into the possible reasoning of the Court: 

Stein and Vinnig, in their 1976 article, which mainly focussed on the federal aspects of the 

Community  and  compares  that  to  judicial  review  in  the  United  States,26 and  Hjalte 

Rasmussen's critical analysis of that same article.27 Although Rasmussen brilliantly pointed 

out the flaws of Stein and Vinnig’s reasoning, his final conclusion gives no clear supplanting 

answer,  other than his strong belief  that the Court could have interpreted the Article in a 

different manner than it chose to. If there is no understanding of the why of the problem, how 

can it than be possible to address it and create the circumstances needed for change? 

David Feldman described the unwritten rules that delimit the power of the (common 

law) courts.28 To this end he discussed the constitutional ethics that bind judges. Feldman 

asserted that a society's attitude towards locus standi is indicative of that society's view of the 

relationship between citizenry and state.  To be more precise,  the relationship between the 

Executive (government), the Legislature (the democratic representation) and the citizen. If 

these three constituent elements of the modern state were put into a triangular position relative 

each other, the position of the Judiciary in that diagram in relation to any of those elements 

would  indicate  the  constitutional  ethics  that  binds  every  judge.  Feldman used the  United 

Kingdom as an example of this theory and compared this to other states within the common 

law tradition. He illustrated how this position is far from fixed, as the United Kingdom has, as 

a common law nation, acceding to a legal order with a predominantly civil law tradition, gone 

22 As will be demonstrated later, even in the interpretation of Article 263 TFEU, the Court has been willing to  
interpret other elements, such as the nature of the contested acts, with considerable flexibility.

23 Stein (n 5).
24 Weiler, The Constitution of Europe (n 5) ch 7.
25 A Stone Sweet, Governing with Judges, Constitutional Politics in Europe (OUP 2000).
26 E Stein and JG Vining, ‘Citizen Access to Judicial Review of Administrative Action in a Transnational and  

Federal Context’ (1976) 70 Am. J. Int’l L. 219.
27 H Rasmussen, ‘Why Is Article 173 Interpreted against Private Plaintiffs?’ (1980) 5 ELRev 112.
28 Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (n 12).
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through  significant  changes  regarding  administrative  review  and  even  the  sovereignty  of 

parliament doctrine, so central to its system of constitutional values. This system is however 

not easily shifted; a mere change of public opinion would not constitute sufficient pressure to 

change the constitutional ethics within which a judge operates. Depending on the centre of 

gravity between Government and Parliament, the passing of statute, constitutional reform, or 

at least parliamentary debate with a demonstrable outcome has the power to widen or limit the 

possibilities for the judiciary in their interpretation of the applicable law.29

Feldman  applied  four  features  of  constitutional  regimes  that  limit  courts  in  their 

interpretation  and  application  of  locus  standi.  In  essence,  these  four  elements  shape  the 

interpretative space allowed to courts in assessing the position of the applicant in relation to 

the other actors in the state. When these four features are analysed in respect to the European 

Community at the time of  Plaumann, it becomes clear how the constitutional ethics of the 

Court of Justice were limited in such a way as to prevent any other outcome than the current 

one. The framework also provides an analytical lens through which it is possible to compare 

past,  present  and  future.  The  following  section  will  illustrate  and  analyse  the  significant 

changes  that  have taken place in  the  four  features  and the  result  that  that  brings. It  also 

functions  as  a  tool  for  comparison.  All  regimes  described  in  this  chapter  are  in  varying 

degrees of flux. While primary legislation, which dictates access to the court, is resilient to 

change,  external  or  internal  pressures  will  still  produce  an  effect,  partly  due  to  the 

interpretation of judges as they react to those pressures. This is perhaps most exemplified by 

the effect that both the accession to the European Communities and the passing of the Human 

Rights Act, implementing the ECHR, have had on the legal order of England and Wales. The 

common law tradition has since been forced, although certainly not always grudgingly, to 

insert continental concepts such as 'proportionality' into its vocabulary.

When  using  the  features  in  describing  the  constitutional  ethics  of  a  state,  and 

especially when describing where change has occurred within those features, the role of the 

judge and his or her room to interpret becomes clear. Similarly, the framework laid down by 

Feldman helps  to  explain  why reform in  this  area  has  been relatively  limited  within  the 

29 ibid 72. Although not explicitly mentioned as such in his examples,  Feldman’s final paragraph on the nature 
of the constitutional space as a framework for debate is of considerable interest.
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European Union.30 Although Feldman did not use his framework in a supranational context, it 

will be demonstrated how illustrative it is when applied there.

Feldman's four features are: 

• “(1) the availability of legal challenges to legislation, and the relationship between

such challenges and conceptions of democracy;

• (2) the structure of the state, federal or otherwise;

• (3) the presence or absence of policy directives in the constitutional document; and

• (4) the approach to human rights under the constitution.”,31

The first feature relates to the manner in which legal challenges to acts by the legislator or 

executive are laid down in law and the institutional and democratic relationship which this 

essentially represents.32 This may initially seem an obvious, merely descriptive element, yet it 

belies  the  constitutional  choices  within  a  state  that  stem  from  their  particular  historical 

development. More eminently than the other features, this element illustrates the relationship 

between  a  State  and  its  people,  through  the  role  that  the  judge  has  in  interpreting  that  

relationship.  Feldman  described  the  situation  in  a  number  of  states  that  are  part  of  the 

Commonwealth,  having  a  shared  heritage  found  in  the  common law.  The  availability  of 

judicial review and its relationship with democracy is eminently clear in the case of these 

states. In England and Wales, the concept of parliamentary sovereignty has been dominant in 

the formation of the modern state since its inception in 1688. Put simply, this entails that the 

elected representation is the mouth of the people and as such is the authority that formulates 

the law. Going even further, one could say that by its very nature it is the representative of the 

common good. In a strong parliamentary system such as that in England and Wales, it is only 

30 It is not possible to ascertain what the actual line of reasoning within the Court is. Work done by authors  
cited infra have all relied on either memoires by or interviews with the people involved at the time. These 
can only be seen as indicative. However, none of the sources disprove certain assertions as, for instance,  
those on the creation of Article 173 EEC, and can therefore be useful. When it comes to Feldman's theory of, 
statements by actors involved and the development of the case law by the Court on areas which have been  
less contentious make it a plausible lens for review. 

31 Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (n 12) 56.
32 It is possible to contest the application of this theoretical framework due to the debatable nature of the Treaty  

Establishing the European Economic Community (EEC Treaty) as a constitutional document. Although the 
nature of the Treaty regarding its effect on signatories and on the citizens of the Member States is debatable,  
the institutions, and therefore the Court of Justice are surely bound by the text and the meaning given thereto  
by  the  drafters.  It  is  submitted  that  it  would  be  wrong  to  presume  that  the  Treaty  would  have  any  
constitutional  value in  relation to the Member States before  Costa v ENEL (Case 6/64  Costa v.  ENEL 
ECLI:EU:C:1964:66, [1964] ECR 585). The reaction by the Member States and the work and effort that was 
put into crafting the doctrine of supremacy by the Legal Service indicates that before that seminal judgment, 
this status was far from logical. See, famously: Stein (n 5).
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logical  that  the  means  to  judicial  review  of  acts  by  parliament  are  severely  restricted. 

Parliament is the supreme authority: it represents the will and the rights of the people. If it  

were possible to go against their acts, it would be possible to take an action that went against  

the  common  good.  Although  it  might  be  possible  to  foresee  some  minor  control  of  the 

executive in lower level administrative acts, it would be completely abhorrent to have the will 

of the people challenged by but one disgruntled citizen and an unelected institution such as a 

judge.

This  is  but  one  example  that  illustrates  how certain  particularities  will  shape  the 

relationship between the state and its citizens and how the role of the judiciary in the review 

of acts or legislation is indicative of that relationship. As will be shown, when applied to the 

EU  and  its  founding  members,  the  importance  of  these  views  on  the  very  nature  of 

government cannot be underestimated even given their age and manner of coming into being. 

States with a strongly developed parliamentary system will tend to be wary of the unelected 

judiciary, whereas states with a strong executive or delegated administration will tend to see 

that same judiciary as a necessary check. 

Feldman's second feature concerns to the manner in which power is divided between a 

State's institutions. His main point relates to the fact that in for instance a federal state there is 

the explicit possibility to have acts by lower bodies of the state reviewed by a federal court.33

These highest federal courts may be the only courts with the authority to review legislative 

acts. In a unitary state, these claims are not possible as the judicial power is vested in one 

single entity. The importance of this feature relates to the rights that are protected and the way 

in which they are protected. Federal states aim to have a dialogue between the higher supreme 

judiciary and the decentralised branches of the judiciary in the members of the federation.34 In 

most federal systems, such as the United States, Australia, Austria, and Germany, this means 

that there is an extra dimension to the power of judicial review. The decentralised courts will 

have the task of keeping the federal elements of the state in check and reviewing whether 

federal acts have infringed on the rights of the component states. These issues of sovereignty 

of the members within the federal whole are usually a part of the constitutional make up of the 

state. To keep a unified system of laws in place, the decentralised courts can either refer a 

33 Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (n 12) 62.
34 GA Bermann, ‘The Role of Law in the Functioning of Federal Systems’, The federal vision, legitimacy and  

levels of governance in the United States and the European Union (2nd edn, OUP Oxford 2003) 191.
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case, or questions regarding the issues involved to the highest federal court, which will have 

the  supreme  authority  regarding  the  interpretation  of  the  constitution  and  give  an 

interpretation on the federal relationship between central and decentralised entities. Due to 

this system, federal states have more possibilities to challenge acts and legislation emanating 

from a federal level, although these possibilities are often severely restricted through the types 

of rights that can be defended.

The  third  feature  involves  the  presence  of  policy  directives  in  the  constitutional 

document. Policy directives are guiding principles or more universal goals to which the state 

declares itself to be committed. They are easily compared to, for instance, the inclusion of 

human rights. It can for example be argued that the French Declaration on the Rights of Man 

is  such  a  policy  directive,  as  it  is  now part  of  the  preamble  of  the  French  constitution. 

However, as can be seen from the German Basic Law or the examples cited by Feldman, they 

are usually far more aspirational or indicative of identity than concrete.35 Feldman uses the 

example of the enshrining of socialism in the constitution of the former Soviet Republic, and 

the pacifism that takes such prominence in the German Basic Law. Although not a prominent 

feature in all constitutional traditions, as the examples mentioned here are clear indicators of 

certain historical events that not every state experiences, the preambles to treaty texts are 

often a  place where the intent  of the drafters is  made clear.  Such statements of intent  or 

identity can either limit or expand the power of the judiciary to interpret.

The  fourth  and  final  feature  is  the  existence  of  human  rights  clauses  in  the 

constitutional framework, either through direct insertion of these clauses into the constitution 

or through the accession to human rights regimes.36 This has to be seen in its own light, rather 

than in terms of the obvious relationship to the first feature, as the possibility to defend human 

rights directly would fall within the 'availability of legal challenges' category. Human rights 

acts or additions to the constitution need not be given teeth by the legislature. They can be 

merely indicative of intentions or, in a cynical view, window dressing. Yet the judicature can 

use Human Rights regimes to interpret acts of government through their lens.37 In states that 

have a dualist approach to international law, requiring integration of international treaties by a 

35 Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (n 12) 20.
36 EC  Christiansen,  ‘Adjudicating  Non-Justiciable  Rights:  Socio-Economic  Rights  and  the  South  African 

Constitutional Court’ (2006) 38 Columbia Human Rights Law Review 321.
37 Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (n 12) 70.
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national act, judges may be of the opinion, or indeed may be told by a higher authority, that  

the implementation of those treaties may not be far-reaching enough.38 

These four elements influence the constitutional space that is available to the judiciary 

in assessing the standing of an applicant. They shape the possibility for a judge to interpret a  

case to find, as Dworkin would say, the right answer.39 If the legislature has implemented a 

limitative concept of standing, within a centralist state, with no human rights regimes in place, 

or guiding statements in the constitution, it will be difficult for a judge to hear any case that 

does not adhere to the strict letter of the law on standing. Yet shifts in the any of these four 

elements can have an effect. When applied to the European situation, it will be possible to 

assess whether at that fateful moment in July 1963, the European Court of Justice had any 

possibility for a different interpretation of Article 173 EEC.

2.3 Legal Challenges to Legislation and the Concept 
of Democracy
The  relationship  between  direct  challenges  of  acts  of  the  Union  and  its  institutions  and 

subjects of European law has been a difficult  one from the first  cases brought before the 

Court. 

“Such is the system that the jurist, for his part, might find unsatisfactory, but which the 
Court is bound to apply. This is not the place to justify the system. One might observe 
only that it is coherent and that serious arguments can be put forward to justify it.”40

These  are  the  words  of  Advocate  General  (AG)  Lagrange  at  the  end  of  his  opinion  in 

Producteurs de Fruits. This was the first case in which the point of judicial review brought by 

private applicants of [then] Community acts  was raised.  It  was therefore the first  case in 

which the relationship between the legal order created by the EEC Treaty and those that fell  

under its legal scope was determined. The Court was already familiar with the review of acts 

by institutions created by treaty as it had already been reviewing the legality of acts for ten 

years under the European Coal and Steel Community (ECSC) Treaty. However, the wording 

of the ECSC Treaty was substantially different from the wording of the EEC Treaty even 

38 As was the case in for instance C-240/09 Lesoochranárske zoskupenie VLK EU:C:2011:125, [2011] ECR I-
1255.

39 One is reminded of Dworkin’s parable of Hercules, the judge. Dworkin, Law’s Empire (n 11) ch 8.
40 Opinion of Mr Lagrange, Joined Cases 16 and 17/62 Producteurs de Fruits v Council EU:C:1962:47, [1962] 

ECR 471.
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though the substance could be argued to be similar.41 Under Article 33 ECSC the Court could 

allow standing to enterprises or the associations, which are defined in Article 48 ECSC, when 

appealing “[...]individual decisions and recommendations concerning them, or against general 

decisions and recommendations  which they deem to involve an abuse of  power affecting 

them.”. As Mr Lagrange pointed out in his opinion in  Producteurs de Fruits,  elements of 

Article  33 ECSC did seem similar  to Article  173 EEC. Yet  the EEC Treaty had a  much 

broader scope of application and even though there was at the time only a limited measure of 

direct democratic political control, Article 173 clearly did foresee a role for the citizens falling 

within that scope through judicial control. Mr. Lagrange’s remark is illustrative of the struggle 

that the different actors had with the meaning of that article. Within the parameters of the 

framework of Feldman's theory, the early cases illustrate the relationship envisioned by the 

creators of the Treaty between the newly created legal order and its different categories of 

subjects. As Lagrange's obiter dictum states, a different relationship could have been imagined 

but, as will become apparent, the margin of discretion of the Court when it started to define 

that relationship through its rulings, was narrow. 

The ECSC Treaty was an example of a technocratic document aimed at facilitating the 

free trade of coal and steel between 'The Six'.42 Although the relatively short document clearly 

had lofty goals,43 the sphere encompassing the six Member States, High Authority and the 

coal and steel producers was small. The decisions of the High Authority could be seen to 

affect the position of the producers on the market. To remedy any problems regarding the 

judicial protection of those affected, the Court had since its inception taken a more and more 

liberal stance on locus standi.44 Yet when first confronted with the role of a private applicant 

41 A wonderful comparison is found in for instance G Bebr, Development of Judicial Control of the European  
Communities (Martinus Nijhoff  1981) 62: AG Lagrange’ point  in the  Producteurs  de Fruits Opinion is 
largely based on the fact that the Court could not simply keep the liberal approach it had adopted in ECSC 
cases.

42 Belgium, France, West Germany, Italy, Luxembourg and The Netherlands.
43 The first bulletin issued by the High Authority’s first external mission in Washington was headed: ‘Towards  

a Federal Government of Europe.’ ‘Towards a Federal Government of Europe. Bulletin from the European 
Community for Coal and Steel. No. 1, October 1954’ (1954) <http://aei.pitt.edu/43475/> accessed 3 October 
2014.

44 Joined  cases  7/54–9/54  Groupement  des  Industries  Siderurgiques  Luxembourgeoises  v  High  Authority  
EU:C:1956:2, [1956] ECR 175, in which the Court admitted the applicant without considering its  locus  
standi, due to it being obviously affected; Case 18/57 Nold v High Authority EU:C:1959:6, [1959] ECR 41,  
in which the Court  stated that  the applicant  had standing as it  was directly affected, a term that  is  not  
mentioned in Article 33 ECSC; and Case 24 – 34/58  Chambre Syndicale de la Siderurgie de l'Est de la  
France  v  High  Authority  EU:C:1960:32,  [1960]  ECR 281,  in  which  the  Court  gave  a  definition  of 
'concerned' that was particularly broad. As the French companies were affected by a High Authority decision 
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in an EEC case, AG Lagrange made it clear that the Court would not be able to keep this 

course.45 Although the Court did not address the issues raised by Lagrange in Producteurs de  

Fruits, opting instead to dismiss the case on the grounds of the nature of the contested act,46 it 

did clearly signal its limitations:

“The Court admits that the system thus established by the Treaties of Rome lays down 
more  restrictive  conditions  than  does  the  ECSC  Treaty  for  the  admissibility  of 
applications for annulment by private individuals. However, it would not be appropriate 
for the Court to pronounce on the merits of this system which appears clearly from the  
text under examination.”47

Even before any pronouncement on the actual meaning of (then) the second paragraph 

of the annulment procedure, dealing with  locus standi  of natural and legal persons, it was 

considered problematic. Even before Plaumann,48 the Court indicated that there were specific 

restraints of a nature that, in a different legal order, could only be qualified as constitutional 

limitations.49 It is clear from the comments of the Advocates-General that at that time he did 

not agree with the Court's allotted role. 

Being  aware  of  judgments  that  laid  down  the  extraordinary  foundations  of  the 

European legal order in  Van Gend & Loos and  Costa v Enel,50 one would be forgiven for 

expecting that the Court of Justice would interpret Article 173(2) EEC in a manner that it  

would see fit. Yet in 1963 Lagrange's foreshadowing became a reality. Plaumann & Co. was 

an importer of clementines, a specific variant of the mandarin orange not unlike the tangerine 

to  allow a lower transport  rate  for  German coal  transports  on German railways as  they  were  in  direct 
competition with those German producers on a common market, they had a concern (or interest) in the 
review of that decision.

45 Lagrange had been a member of the French delegation that drafted the ECSC Treaty and is credited with the  
‘invention’ of the advisory role of the AG as a way to help the judges reach a consensus decision. His 
opinions on standing regarding Article 33 ECSC have always been liberal towards associations, as a strict  
interpretation  would  infringe  upon  their  right  of  judicial  protection,  N  Burrows  and  R  Greaves,  The 
Advocate General and EC Law (OUP 2007) 66.

46 As stated in paragraph 3 of Cases 16 and 17/62 Producteurs de Fruits v Council EU:C:1962:47, [1962] ECR 
471, after concluding that the act was a pure regulation and not a decision in any other form: “It remains to 
be considered whether the disputed provision is of individual concern to the applicants.” Any incursion into 
this conundrum by the Court is mostly under which circumstances it may be possible for associations to be  
individually concerned.

47 ibid para 1.
48 Case 25/62 Plaumann v Commission EU:C:1962:50, [1963] ECR 126.
49 The Plaumann case itself was apparently such a landmark case that AG Roemer in his Opinion in Eridania 

only 5 years later already asserted that the formula used by the Court to define 'individual concern' was  
“famous”, Joined Cases 10 and 18/68 Eridania v Commission EU:C:1969:50, [1969] ECR 459.

50 Case 26/62  NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland  
Revenue Administration.EU:C:1963:1, [1963] ECR 3; Case 6/64 Flaminio Costa v E.N.E.L. EU:C:64:66, 
[1964] ECR 1141.
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but often seedless. The German government had made a formal request with the Commission 

to have the import of clementines exempted from the formal tariff that applied to these fruits 

(13%) and instead, have them fall under the lower 10% tariff that also existed in Germany. 

The Commission replied by addressing a decision to the German government refusing the 

request. Plaumann & Co. challenged that decision under the regime of Article 173 EEC:

“[...] Any natural or legal person may, under the same conditions, appeal against a 
decision  addressed  to  him  or  against  a  decision  which,  although  in  the  form of  a 
regulation or a decision addressed to another person, is of direct and individual concern 
to the former. [...].” 

Any person could institute proceedings even when not the explicit addressee of a decision, if 

that decision is of direct and individual concern to that person. Plaumann argued that it was 

directly  affected  and  individually  concerned.  Indeed,  it  was  an  importer  of  clementines 

originating  from  third  countries.  Hence,  the  Commission's  decision  was  “[...]of  some 

importance” to its business.51 Plaumann argued that it  was individually concerned as well. 

There  were  only  35  clementine  importers  operating  in  Germany  at  the  time.  All  these 

importers were individually concerned, and Plaumann was one of them.

The Commission disagreed and stated that Plaumann & Co. had no right of standing as 

the company did not meet the criteria governed by Article 173 EC. Plaumann's  argument 

towards its right of standing then goes to state one of the essential problems that fuelled the 

debate  from then  on.  The  applicant  was  of  the  opinion  that,  as  Article  173  EC  clearly 

envisaged the right to review of decisions made by the Commission falling under the Court's 

jurisdiction, access to justice under the jurisdiction of a German court would not be possible. 

Plaumann & Co. stated that if it were to be denied standing on the grounds of lacking direct, 

but primarily individual concern, this would create a lacuna where it would not be possible to 

gain access to justice at all.

51 Opinion Roemer Case 25/62 Plaumann (n.44).
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Although Plaumann & Co.'s argument seems to sketch a severe situation, the Court made its  

ruling: 

“Persons  other  than  those  to  whom a  decision  is  addressed  may  only  claim  to  be 
individually  concerned  if  that  decision  affects  them by  reason  of  certain  attributes 
which  are  peculiar  to  them  or  by  reason  of  circumstances  in  which  they  are 
differentiated from all other persons and by virtue of these factors distinguishes them 
individually just as in the case of the person addressed. In the present case the applicant  
is affected by the disputed Decision as an importer of clementines, that is to say, by 
reason of a commercial activity which may at any time be practiced by any person and 
is not therefore such as to distinguish the applicant in relation to the contested Decision 
as in the case of the addressee. 
For these reasons the present action for annulment must be declared inadmissible.”

In  short,  as  every  imaginable  person  within  the  domain  of  the  European  Economic 

Community,  could  decide  to  start  import  clementines  from third  countries,  a  specifically 

defined group of clementine importers could never be called 'individually concerned' as there 

would always be the possibility of an addition to this group. In the light of the ruling and the 

interpretation given to the term individual concern, it can be concluded that the Treaty only 

gives the Court of Justice a narrow scope of interpretation to award standing to natural and 

legal persons. Yet when seen in the light of the first point of the analytical framework, the 

question needs to be addressed whether this restrictive approach is self-induced or whether it 

is  inherent  in  the  nature of  the  Treaty.  The following section  will  explore the nature  the 

judgment and whether any other option was open to the Court. 

2.3.1 The Debate on Judicial Review
The importance of this case lies not only in the effect that it has had for more than fifty years, 

but equally in the fact that in those fifty years it has never been amended by the Court in any  

way. It is the one point of doctrinal constitutionalism in which it remains adamant and on 

which it repeatedly has stated that it is beyond the power of the Court itself to change it. The 

fact that this was foretold by Court and Advocates General makes it even more poignant. Yet, 

the academic dispute on this doctrine is still going strong.52 This raises the question: Where 

does  this  discrepancy  between  the  Court's  and  its  inner-circle's  earliest  understanding  of 

Article 173 EEC, now 263 TFEU and academia's understanding stem from?

52 See for instance recently: A Albors-Llorens, ‘Remedies Against The EU Institutions After Lisbon: An Era Of 
Opportunity?’ (2012) 71 Cambridge Law Journal 507, 507.
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The  main  problem is  the  fact  that  the  Court  of  Justice  saw its  interpretative  limitations 

founded in the origin of the EEC Treaty and the discussion between the institutions, including 

the Council, in one of the first cases dealing with the role of private individuals in the system 

of  judicial  control  of  the  Community.  This  differs  from  the  situation  regarding  the 

constitutional position of EEC law and the Court regarding the later judgments in Van Gend 

& Loos and Costa. In the latter two cases, the legal situation was far from clear. The role of 

the Treaty and whether it could have direct effect for citizens was an issue not extensively 

debated  during  the  drafting  of  the  Treaty  of  Rome.  It  was  due  to  an  interplay  between 

federalist judges and the Legal Service, headed by Michel Gaudet that the Court was able to 

force the issue.53 How important the role of the obscurity of this element of the Treaty was is 

clear from the fact that the Court could do so even when in the original case of Van Gend & 

Loos,  the  intervening  Member  States  where  explicitly  against  a  federalist  reading  of  the 

Treaty,  opting  for  the  traditional  interpretation  that  the  Treaty  did  nothing  other  than 

establishing  obligations  between  signatories.  The  way  to  combat  infringement  would  be 

through the use of the applicable article at  the time, Article 169 EEC, and not via direct  

enforcement through Member State courts. Even AG Roemer, although a European federalist 

well versed in the German notions of federalism and judicial control in federalist systems,54

argued against the interpretation that would in the end be adopted by the Court.55 However, in 

the process which developed the EEC with the institutional features created by the Treaty of 

Paris, the fundamental nature of the resulting judicial organisation was unclear. Many of the 

key delegates who took part in the negotiating process, starting with the creation of the ECSC 

until  the Treaty of  Rome via  the failed European Defence Community,  were now in key 

places within either the High Authority (Jean Monnet), the Commission (Walter Hallstein), 

the Legal Service (Michel Gaudet); or the Court itself. Although the supporters of federalism 

had always advocated the ECSC as the first  step towards a united Europe and had never 

53 M Rasmussen, ‘Establishing a Constitutional Practice of European Law: The History of the Legal Service of 
the European Executive, 1952–65’ (2012) 21 Contemporary European History 375, 386.

54 See supra
55 Opinion of Advocate General Roemer Case 26/62  Van Gend en Loos. (n.49) Roemer thought that certain 

articles  in  the  Treaty  would  be  able  to  create  direct  effect,  yet  he  was  of  the  opinion  that  the  article  
concerning this case (Article 12 EEC) was not one of them. The fact that Article 12 EEC created a standstill  
obligation with regard to new or increased customs duties under the section 'The Eliminination of Customs 
Duties as Between Member States' gives his reasoning credence. 
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hidden this assertion in publications or,56 in the case of the AG's their opinions,57 none of the 

Treaties  specified  that  any  of  their  provisions  was  directly  effective.58 This  created  the 

possibility for the Legal Service to make use of the actors mentioned above to push for an 

interpretation that could solidify the supranational aspects of the Communities into what we 

now accept to be a newly created autonomous legal order.59

The role of the Court in the European system was extensively debated by those same 

actors.  The  original  proposal  for  the  Schuman  plan  was,  in  Monnet's  vision,  a  light 

administrative organisation with a strong High Authority that would have broad supranational 

powers. Democratic representation was only added for a yearly review of the activities of the 

HA and an appeal system was put in place for ad-hoc review of cases brought by Member 

States and in certain limited cases, undertakings. The HA would be the first instance of appeal 

and the ad hoc panel would be an instance of last resort against those decisions.

It  was only due to opposition from a majority of the delegations that Monnet was 

forced to accept a permanent court.60 Given that the German perspective on the ECSC was a 

long-term  one,  Germany  pushed  for  a  constitutional  court  with  federal  elements  for  the 

protection of the European conformity with the Rechtsstaat. Whereas the BeNeLux countries 

opted for  protection of the Member States  against  the powers of  the High Authority,  the 

German delegation wanted the Court to be able to have full powers of review, including not 

only the validity of measures taken by the HA, but also competences and effects of ECSC 

measures in the national legal orders. To that end, the German delegation supported access to 

56 See  for  instance:  CF  Ophüls,  ‘Gerichtsbarkeit  Und  Rechtsprechung  Im  Schuman-Plan’ [1951]  Neue 
Juristische Wochenschrift 693; L Delvaux, La Cour de justice de la Communauté européenne du charbon et  
de l’acier: exposé sommaire des principes; organisation, compétence, procédure, le droit en vigueur dans la  
communauté. (Librairie générale de droit et de jurisprudence 1956).

57 Lagrange has often made use of his opinions to add political context to a judicial conundrum. For a critical  
article on the nature of the legal order founded by the ECSC see: M Lagrange, ‘L’ordre juridique de la 
CECA vu à travers la jurisprudence de sa Cour de justice’ [1958] Revue du droit public et de la science  
politique en France et à l’étranger 841.

58 M Rasmussen, ‘The Origins of a Legal Revolution - The Early History of the European Court of Justice’ 
(2008) 14 Journal of European Integration History 77, 93.

59 The Court of Justice would not mention the constitutional character of the Treaties until Parti Ecologiste Les  
Verts.  However, as noted above, the parties involved on all levels of the judicial organisation had no such 
qualms. Yet whereas the German delegation in the process leading up to the creation of the ECSC had 
always had the goal of a federal Europe in mind, Monnet himself was only at a later stage a supporter of this  
vision. AG Lagrange had specified the constitutional nature of the Treaties as the basis for supremacy in 
Costa v ENEL.

60 Belgium, Luxembourg, The Netherlands and Germany. At an earlier stage in the preparation in 1950, these 
same states had pushed for the creation of the Council, making the HA more executive than legislative in  
nature. 
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the Court for private enterprises.61 With French opposition to a Court that could weaken the 

power of a strong, supranational HA, the end result was a hybrid judicial body. Though it  

would be possible for private enterprises to have acts reviewed, the nature of the acts and the 

grounds on which they could be annulled would be objectively limited. In this sense, both the 

German and French conceptions  of  judicial  review are  married,  with  a  strong propensity 

towards  the  French  school  of  thought.  It  was  Lagrange  who  led  the  French  delegation's 

negotiations  on the final  wording of  the  treaty  pertaining  the  Court  and his  mission  was 

clearly  aimed  at  establishing  at  most  a  French-style  administrative  court  with  a  limited 

jurisdiction as opposed to a (German) constitutional one with full jurisdiction.62

Although  the  influential  persons  surrounding  the  ECSC  Court  kept  the  flame  of 

European Federalism and the closely linked constitutionalism of the Treaty burning, it failed 

to produce the impulse needed for further European integration. The Court did not produce a 

lot of case law that furthered the cause. Although the Court did take an increasingly liberal 

approach to acts  that  could be challenged by private enterprise,  it  did not pronounce any 

statements on the nature of the Treaty. Further integration was also limited by the negative 

French reaction to the European Defence Community and the European Political Community, 

two initiatives that should have been the next steps towards a federal Europe. To give the 

European project new élan, the six founding members of the Coal and Steel Community came 

together in Messina to discuss the further integration of their markets.

French  enthusiasm  for  federalism  was  however  at  a  very  low  point.  During  the 

discussions  on  the  institutional  framework  within  which  the  common  market  would  be 

achieved, the French delegation resisted the expansion of the ECSC system. This ultimately 

resulted in strengthening of  the role  of the Council  of Ministers  and a  solidifying of  the 

Commission as an executive body. The committee tasked with the drafting of the judicial 

system was split along similar lines. Although the jurists of the committee were mostly in 

favour of a supranational approach and the endowment of the EEC Treaty with constitutional 

elements, this was not well-received by the French delegation. Boerger-De Smedt's interviews 

with  key  players  at  the  time  of  Messina  describes  how  the  interplay  between  the 

61 Dokumente  Zum  Europäischen  Recht  -  Band  2:  Justiz  (Bis  1957) 
<http://www.springer.com/law/international/book/978-3-540-63498-0> accessed 8 October 2014.

62 A Boerger-De Smedt, ‘Negotiating the Foundations of European Law, 1950–57: The Legal History of the 
Treaties of Paris and Rome’ (2012) 21 Contemporary European History 339, 346 citing to a large extent, ;  
Dokumente Zum Europäischen Recht - Band 2: Justiz (Bis 1957) (n 60).
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independently working jurists and political protection from a number of heads of delegation 

allowed the introduction of clauses that, in their opinion, could later be used for the expansion 

of  the  legal  system  into  a  more  constitutionally  grounded  supranational  system.63 Most 

important of these clauses for the current discussion are the expansion of the preliminary 

reference  procedure  in  Article  177 EEC and the  changes  made to  Article  173 EEC.  The 

preliminary reference, widely credited to Catalano who derived it from the system known in 

Italy, was used in the ECSC system.64 Under the ECSC Treaty, national courts were only able 

to pose questions regarding the legality of acts by the Community; under the new scheme the 

Court of Justice would also be able to rule on the conformity of national acts with EEC law.65 

Article  173 EEC was explicitly  given a  limited  meaning as  opposed to  its  ECSC 

counterpart.66 The negotiating delegations were of the opinion that the opening of the standing 

requirements  by  the  Court  of  Justice  had  gone  too  far.67 A more  limited  approach  was 

explicitly and carefully drafted to disallow to wide access to the Court of Justice.  This is 

perhaps best reflected in the Spaak Report,  which followed the Messina Conference as a 

further  concretisation of the plans towards the EEC. In that report, whose focus was on the 

ways in which market integration could take place, the paragraph on the Court stated:

La  Cour,  qui  sera  celIe  de  la  C.E.C.A.,  sera  chargée  de  statuer  sur  les  plaintes  
concernant des violations du traité par les Etats ou les entreprises et sur les recours en  
annulation contre les décisions de la Commission européenne, sans avoir le pouvoir d'y  
substituer une décision nouvelle.68

There is explicitly no mention of judicial recourse for individuals and the powers of the Court 

are further limited to the fact that it cannot substitute a decision by the Commission through a 

ruling. The Court of Justice was, for all intents and purposes, increasingly an administrative 

court in the French tradition. The wording of the EEC Treaty reflects this.

63 Boerger-De Smedt (n 62) 351.
64 Dokumente Zum Europäischen Recht - Band 2: Justiz (Bis 1957) (n 60); Rasmussen, ‘The Origins of a Legal 

Revolution - The Early History of the European Court of Justice’ (n 57) 89.
65 Article 41 ECSC read: “ When the validity of acts of the High Authority or the Council is contested in  

litigation before a national tribunal, such issue shall be certified to the Court, which shall have exclusive  
jurisdiction to  rule thereon.” Although this  did offer  a  certain amount  of  judicial  protection,  it  did not 
guarantee a uniform application within the Member States.  The difference in centre of gravity between  
Article 41 ECSC and Article 177 EEC show not only the different scope of application, but also a different  
way in thinking, where the Court of Justice is awarded a prominent place in the forming of the unified 
European legal space.

66 A Barav,  ‘Direct  and  Individual  Concern :  An  Almost  Insurmountable  Barrier  to  the  Admissibility  of  
Individual Appeal to the EEC Court’ (1974) 11 CMLRev 191, 191.

67 Boerger-De Smedt (n 62) 353.
68 Rapport des Chefs de Delegation aux Ministres des Affaires Etrangeres, 2 B p. 25 (Spaak Report).
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“Article 173 
The Court of Justice shall review the lawfulness of acts other than recommendations or 
opinions of the Council and the Commission. For this purpose, it shall be competent to 
give  judgment  on  appeals  by  a  Member  State,  the  Council  or  the  Commission  on 
grounds of incompetence, of errors of substantial form, of infringement of this Treaty or  
of any legal provision relating to its application, or of abuse of power.
Any natural or legal person may, under the same conditions, appeal against a decision 
addressed to him or against a decision which, although in the form of a regulation or a 
decision addressed to another person, is of direct and specific concern to him.”69

Whereas Article 33 ECSC focussed on the legal nature of the act when granting standing 

(against general  decisions and recommendations which they deem to involve an abuse of 

power affecting them),70 the new Article 173 EEC focussed on the legal effect of the acts 

whose nature was already established on the applicants.71 This explains why when the Court 

got the first possibility to give an interpretation of that article, which had been so hard fought 

by the jurists of the drafting committee, it was firmly told by all parties that it could not award 

the  association  of  fruit  producers  standing.  When  the  Court  could  no  longer  avoid  an 

interpretation of the concept of individual concern, it was clear that contracting parties had 

meant only one thing with that concept, severely limited access to Luxembourg for natural 

and legal persons.

2.3.2 Constitutional Traditions, Rights and Interest-based 
Approaches to Standing
The result  of the European debate on standing has led to an amalgamation,  or perhaps a 

chimaera, of standing regimes. The dominant school of thought seems to be that of French 

public law,72 however it is moderated by influences from both the German and Italian legal 

order. The relevance of this fact is two-fold. First, it offers the possibility to compare these 

elements with the systems in the founding Member States to see if the interpretation of the 

Court of Justice is so divergent from the origins of Article 173 EEC as to be in manifest error.  

Secondly, it should be kept in mind that the European legal order is not only founded on the 

69 Treaty establishing a European Economic Community (EEC), Art.  173, as signed on March 25 1957 in  
Rome, emphasis added. 

70 “The enterprises, or the associations referred to in Article 48, shall have the right of appeal on the same  
grounds against individual decisions and recommendations concerning them, or against general decisions 
and recommendations which they deem to involve an abuse of power affecting them.” Art. 33 (2) ECSC.

71 See also AG Roemer's opinion in Case 25/62 Plaumann v Commission EU:C:1963:7, [1963] ECR 199 1(f) p 
116.

72 In part a logical effect of the fact that most of the founding Member States had a French constitutional 
system in place, largely due to the Napoleonic conquest.
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Treaties,  but  also  on  general  principles,  found  in  the  common  constitutional  and  legal 

traditions of the Member States. It would therefore theoretically be possible for the Court of 

Justice to read Article 173 EEC in the light of these general principles and derive a different  

reading than the strict one heatedly debated in the drafting of the Treaties. However, for this to 

be the case,  the situation in  the Member States must  have differed significantly from the 

Treaty. For this comparison, it is of interest to analyse the two main schools of thought that 

were at odds during the drafting of the Treaty. In general, it is possible to classify standing 

regimes in three categories. Those based on the infringement of a right; those based on the 

possession of an interest; and the actio popularis. The last category was not used in any of the 

Member States in 1957 and for that reason need not be considered further in this analysis. 

However, it is of interest that the two main participants in the discussion described above,73

Germany and France, had differing systems. The BeNeLux countries had a system derived 

from the  French  law.  Italy  will  be  briefly  addressed  regarding  the  preliminary  reference 

procedure.

The  infringement  of  a  right  criterion  entails  the  following  approach  to  judicial 

protection: only when a (substantive) right of the applicant has been infringed will he or she 

will be able to ask for the review of the act underlying that infringement. In a 2012 report  

commissioned by the European Parliament,  it  was noted that it  seemed that  the narrower 

scope that a rights-based approach involved, as opposed to the interest-based approach, was 

inversely  related  to  the  level  of  scrutiny  available  to  the  courts,74 whereas  in  systems of 

interest-based standing the court will often be limited to assessing whether certain standards 

or general principles were taken into account. The rights-based approach often allows a court 

to assess the act of government in the light of the right that has been infringed, granting a 

court  much  more  leeway  and  often  more  possibilities  to  remedy  the  violation  of  the 

applicant's right. A rights-based  approach  to  standing  requirements  is  the  least  used 

option in the European Union. Of all the Member States only two, Germany and Austria, 

make strict use of this principle and two others, Poland and France, make use of it in some 

manner or other.75 Closer examination of the historical origins of the German approach will 

73 Supra para 2.1.1.
74 Eliantonio and others (n 4) 69–70.
75 Eliantonio  and  others  (n  4)  The report  gives  examples  of  how Poland makes  use  of  an  interest-based  

approach but how this is defined as a ‘legal interest’, thereby having a similar effect to the rights-based 
approach. France makes use of both systems, but limits the interest-based systems to claims regarding the 
abuse of power. Of course, Poland and Austria were not Member States at the time of Plaumann.
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illustrate not only the philosophical root of this approach and its intended purpose, but also 

how it is an exceptional example of the importance of judicial review, both constitutional and 

administrative, in both a legal as well a cultural sense. 

Of the two systems of  granting standing,  an interest-based approach has  the most 

similarities to the system envisaged in the European legal order. It is typical of a legal order 

that has strong focus on the legislative branch and, often by extension,  the powers of the 

administration. This can be seen in the fact that the 'interest' is traditionally interpreted in a 

restrictive fashion. An applicant can only be granted standing when he has a private interest 

that is objectively at odds with the general interest represented by the emanations of the state. 

It is therefore not surprising that there is a strong link between interest-based standing regimes 

and the concept of ultra vires or detournement de pouvoir,76 the idea that the state has not used 

its power in the manner intended by parliament or in a broader sense, the people. Only this 

can trigger a judiciable complaint of a private person against the broad authority of the state. 

France  and England  offer  two very  different  perspectives  and  developments  of  the  same 

regime. However, given that of the two only France was a founding member of the EEC, it 

was the only one of the two whose constitutional doctrines could have had an effect on the 

Court of Justice in Plaumann.

It is now appropriate to examine the history and societal developments that have led to 

the  choice  of  either  a  rights-based  or  an  interest-based  approach  to  standing  in  the 

constitutional  legal  order  of  states.  On  the  basis  of  the  history  that  has  shaped  these 

constitutional traditions, it is possible to infer on what basis the Court of Justice could act 

when  it  first  interpreted  Article  173  EEC.  Similarly,  the  history  of  these  traditions  will  

illustrate how important the role of the judge is in the relationship between the administration, 

the legislator and the citizen and how standing criteria illustrate that relationship. Whether 

legislative acts or administrative acts can be challenged by citizen's or interest groups is not 

only a point of textual interpretation, but of culture. The lack of this culture hinders the Court 

of Justice just as the wording of Article 173 EEC does.

76 ibid 71.
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Germany

The origin of the German approach is easily found in the historical developments after the 

revolutionary  year  of  1848.  It  was  in  May  of  that  year  that  the  Frankfurter  

Nationalversammlung (Frankfurter Parliament) was called as the first democratically elected 

parliament of the Deutscher Bund.  It consisted mainly of (upper) middle-class professionals 

such as lawyers, doctors and scholars. 95% of those involved had completed their secondary 

education  and a  substantive  part  of  the  812  members  had  a  university  education.77 As  a 

testament to the nature of a constitution as reflection of its people, the Parliament was not 

only driven by the necessity of democratic reform and civil rights, it was equally driven by the 

desire to create a unified German state. Germany was the first state in which two different 

concepts of 'Constitution' came together and therefore it had to deal with the problems that 

this created. In one sense, there is the document that flows from the existence of the State 

under the sovereignty of a monarch. That constitution limits (or redistributes) the power of 

that monarch by the offices of government and the will of the people. Secondly, there is the 

constitution that aims to create the State, in which the sovereignty flows from the will of the 

people to form government bound by the rules and limits that they themselves impose upon 

it.78 The American constitution of 1789 was drafted well after the American Colonies had 

asserted their independence in 1776 and was therefore clearly a product of the latter form of 

constitutional document, yet the Frankfurter Parliament did not want to go as far as that. The 

different  factions  within  the  Parliament  were  too  diverse  to  agree  to  the  forming  of  a 

republic.79 Indeed, after it had incorporated the monarchy in their constitution, the Parliament 

itself offered the crown of the new Reich to the Prussian king.80 

77 Willoweit states that more than three quarters of the members had attended University and that half of those 
had  a  degree  in  Law.  D  Willoweit,  Deutsche  Verfassungsgeschichte:  vom  Frankenreich  bis  zur  
Wiedervereinigung Deutschlands (Beck 2001) 262.

78 This broad theory on the nature of constitutions is used by, amongst others, Ingolf Pernice to formulate the 
problems that the Constitutional Treaty of the European Union had to face. It is to my mind a perfect way to 
historically seperate phases in constitutional eras which illustrates the difficulty of not only legitimacy but  
also control in a post-national era. I Pernice, ‘Europäisches und nationales Verfassungsrecht.’, Die deutsche 
Staatsrechtslehre in der Zeit des Nationalsozialismus. Europäisches und nationales Verfassungsrecht. Der  
Staat als Wirtschaftssubjekt und Auftraggeber Berichte und Diskussionen auf der Tagung der Vereinigung  
der Deutschen Staatsrechtslehrer in Leipzig vom 4. bis 6. Oktober 2000, vol 60 (De Gruyter).

79 Although this was one of the points which the committee organising the first parliamentary meeting had to  
address,  the  compromise  was  to  only  have  the  committee  set  electoral  conditions  and  the  basic  legal 
requirements for the Parliament. Willoweit (n 77) 259–260.

80 Which he declined while supposedly remarking that he ‘[...] would not pick up a crown out of the gutter.’  
RR Palmer, History of the Modern World (McGraw-Hill Inc, US 2004) 494.
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This Paulskirche Verfassung would resurface as the basis of the German constitutional system 

over the coming hundred years and was relatively far ahead of its time. It was a constitution 

that foresaw the federal nature of the German state, united under a hereditary monarchy with a 

robust catalogue of civil rights which included modern premisses such as a free press.81 The 

inclusion of a Reichsgericht which in a limited sense offered the first constitutional possibility 

of review of acts that went against the rights given to the Staatsbürger (federal citizens) by the 

Reichsverfassung  is  important  for  the  present  discussion.82 Although  the  Paulskirche 

Verfassung was adopted after the Déclaration des droits de l’homme et du citoyen of 1789 and 

the American Bill of Rights formulated in that same year and adopted in 1791, neither of these 

formulated a judicial means by which these rights could be enforced against the State.83 The 

rise  of  Prussia  as  the  unifying  power  behind  the  German  state  and the  resistance  of  the 

nobility in the lesser urbanised German states caused this constitutional moment to collapse, 

only to be marginally used by the Prussian leadership. It would take until the end of the First  

World War for a new constitutional moment to arise.

The end of World War I came at a point where not only military defeat was almost 

inevitable, social tensions had returned as they had in 1848 reaching revolutionary heights. In 

the cities, most importantly in Berlin, socialist and communist movements were starting the 

call for “Brot und Frieden”  (Bread and Peace). On the other hand, the military leadership 

aimed to shift blame for the loss of the war away from the military, towards the political 

establishment. The military therefore called on the parliamentisation of the Reich and implied 

the abdication of the Emperor Wilhelm II.84 The Weimar Constitution is a clear product of this 

tumultuous era. Drafted in the militarily well defensible city of Weimar from 6 February to 31 

July 1919, the constitution was at the time lauded as the most democratic one in existence.85

However, due to the many conflicts that needed to be resolved between the warring political 

81 Willoweit remarks that for a large part of the Parliament, the inclusion of the civil rights catalogue as a way 
to supress further (socialist) social unrest. Willoweit (n 77) 266.

82 Frankfurter Reichsverfassung (Frankfurter Constitution) Section V, article I, paragraph 126 under G: “Zur 
Zuständigkeit des Reichsgerichts gehören: [...] Klagen deutschen Staatsbürger wegen Verletzung der durch  
die Reichsverfassung gewährten Rechte.”. Translation: “The jurisdiction of the Reichsgericht includes: [...] 
German citizen's complaints for violation of the rights granted by the constitution.”

83 In the United States of America, the possibility to rely on these rights against the state would only arise after  
the judgment in Marbury v Madison 5 U.S. 137 1803.

84 For an extensive analysis of the events during the German Revolution, see: GA Ritter and S Miller,  Die 
deutsche Revolution 1918-1919: Dokumente (Hoffmann und Campe 1975).

85 Famously, Eduard David hailed the new constitution as “[...]der demokratischten Demokratie der Welt” ([...] 
the most democratic democracy in the world) when it passed through parliament. 
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factions, it had a number of intrinsic issues that would lead to rise of the National Socialist 

movement. Although there was a substantial civil rights catalogue that had evolved from the 

Paulskirche Verfassung onwards,  including certain second generation rights that  had been 

enacted at the end of the Empire,86 there was no strong control on the safeguarding of those 

rights. Parliament was not bound by the constitution as it could adopt laws going against it by 

a two-thirds majority. Something that was even more problematic as there was no limit on 

either active or passive suffrage. It would be possible for a plethora of splinter parties to form 

within the  Reichstag.  This splintering could, and later would, make it easier for extremist 

parties to create legislation against the constitutional rights in the constitution. However, for 

individual  citizens  the  most  jarring  omission  was  probably  the  lack  of  judicial  control. 

Although Article 108 of the Weimar Constitution did foresee the creation of a court, it would 

take a new moment of crisis for it to actually take shape in 1922. 

With the will of the people via elections or referenda as the leading principle in all 

decision and policy creating instruments  the document had lost  all  sense of purpose as a 

constitution. It did not state what the new republic would be, or what its values were, or what 

the values of the German people were, rather it was to lay down the rules through which the 

highly  fractionated  political  power  struggle  would  take  place.87 It  was  only  after  a  coup 

attempt and following nation-wide strikes that the weak and political Staatsgerichtshof would 

be created in 1922, thereby becoming Germany's first constitutional court. A golem out of the 

muck that had gathered on the floor of the Reichstag at the time, it was mainly aimed at the 

undemocratic  and  authoritarian  elements  in  society  and  government,  therefore  still  not 

offering any stability or security to Germany's citizens.88 How, in later years, Hitler misused 

the  democratic  systems  created  by  the  Weimar  Constitution  needs  no  retelling.  The 

Reichsgerichtshof was not equipped to protect civil liberties infringed by his laws and, even 

86 The  Weimar  Constitution  included  clauses  regarding  schooling  and  the  rights  of  workers  on  their  
participation in the economy before this was generally accepted in other states, now widely acknowledged as  
so called ‘second generation human rights’ as coined by Karel  Vasak in: ‘Human Rights: A Thirty-Year  
Struggle: The Sustained Efforts to Give Force of Law to the Universal Declaration of Human Rights’ (1977) 
30 UNESCO Courier 29, 29.

87 Hugo Preuss, the original architect of the constitution remarked how he did not know whether the German 
people could actually handle the responsibility of such a progressive constitution.

88 The  political  composition  and  nature  of  the  court  led  to  a  number  of  problems.  For  one,  the  judges 
Reichsgericht  (the  highest  Civil  and  Criminal  court)  did  not  want  to  be  involved  and  damage  their  
reputation. Secondly, certain Laender did not like the implicit  call to order from Berlin,  which strained  
relations (and German unity), most importantly with Bavaria. See: Ingo J Hueck, Der Staatsgerichtshof zum 
Schutze der Republik (Mohr Siebeck 1996) 106.
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though it stated itself to be the Guardian of the Constitution, its track record on actually doing 

so is miserable.89

It has been said that Germany started from zero in 1949.90 Yet this could not be further 

from the truth. Although there was an internal schism in German society as it looked to find 

something in  its  history to  build upon after  the dark years  since 1933, both Weimar and 

Frankfurt  had left  lasting  impressions  on the  collective  identity  creating  the space  within 

which the 1949 constitution was drafted. It was clear that the mass democracy of the Weimar 

constitution had led to the authoritarian rule in the years leading up to the Third Reich. This 

created a deep-seated distrust in any system that would be 'too' democratic.91 On the other 

hand the Frankfurter Constitution had not failed on its substantive merits, but rather on the 

political machinations of the Prussian emperor. Its values and system, which were further 

developed in Weimar, could still stand. It was for this reason that the German flag became the 

one  chosen by the  revolutionaries  of  the  Paulskirche  parliament.92 Finally,  the  occupying 

powers had, at least informally, an effect on the creation of the new constitution.93 

A hundred years of turbulent history led to the creation of the draft constitution created 

by the Parliamentary Council in two weeks at a former monastery on an island in Bavaria.94 

No longer were popular opinion and the fullest democracy possible the goals of the German 

state, rather Germany would be founded on certain unbestrittene Hauptgedanken (uncontested 

principles).95 This has shaped the German Constitution, a strong definition of the State as a 

89 See Annex III G Jasper, Der Schutz der Republik; Studien zur staatlichen Sicherung der Demokratie in der  
Weimarer Republik, 1922-1930. (JCB Mohr 1963).

90 Günter Grass, ‘The Gravest Generation’ The New York Times (7 May 2005) 
<http://www.nytimes.com/2005/05/07/opinion/07grass.html> accessed 14 August 2014; Grass is probably 
making use of the analogy made by Tönnies in Der Staat aus dem Nichts: zehn Jahre deutscher Geschichte. 
(Constantin-Verlag 1954) 9.

91 PH Merkl, The Origin of the West German Republic. (OUP 1963) 81.
92 ibid 24.
93 The occupying powers of West Germany had, for instance, sent a memo to the Parliamentary Council that  

discussed  the  new  constitution,  outlining  their  wishes  for  Germany’s  future.  See  the  memo  and  its 
discussion: JF Golay, The Founding of the Federal Republic of Germany (University of Chicago Press 1958) 
263–264.

94 Borowski argues in his extensive analysis of the BVerfG’s history that the Frankfurt Constitution was of 
almost  no  consequence  in  creating  the  strong powers  for  the  court  as  it  had  been  100 years  since  its  
inception, in which time Germany had never used a similar approach. Yet the similarities are striking as are 
certain symbolisms used. M Borowski, ‘The Beginnings of Germany’s Federal Constitutional Court’ (2003) 
16 Ratio Juris 155, 161.

95 This list constisted of ten points that set the basis for a democratic unified federal state with constitutional 
balancing  for  both  the  federal  state  as  the  Member  States.  P  Bucher,  Der  Verfassungskonvent  auf  
Herrenchiemsee, vol 2 (Harald Boldt Verlag 1981) 505–506 Further elaboration on these points, including 
differing options for the final constitution, is given in the final document in this bundle. Point 14: Bericht 
über den Verfassungskonvent can be seen as the conclusion of the conference.
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constitutional, federal entity, characterised by vigilance against the tyranny of the majority. 

Immutable values in the very fabric of the constitution that cannot be changed and intertwined 

with this view are the strong protection of the rights of the individual. These values lead to the 

necessity of the creation of a strong court system in two respects. First, a constitutional court 

that  can  do  what  the  Weimar  Reichsgericht could  not,  and  actually  protect  the  rights  of 

individuals created by the constitution.96 Secondly, administrative courts that can apply very 

far  reaching  level  of  scrutiny  when it  comes  to  examining  whether  the  decisions  of  the 

executive has gone against  the rights of an individual  citizen.  Standing,  in  both cases,  is 

therefore derived from this premise.97 

Although  there  were  many  issues  on  which  the  Herrenchiemsee  Konvent  had 

discussions in relation to the Federal Constitutional Court, the issue of the possibility for a 

'Popularklage'  (popular  complaint)  in  the  main  text  of  the  constitution  was  summarily 

dismissed. The issues of an overburdened court and frivolous litigation were discussed and 

the consensus was that after the experiences of Weimar, the nature of the values that needed to 

be  defended  warranted  such  an  action.98 Similarly,  one  of  the  members  of  the  Konvent  

remarked how it would not be proper to have such an important right limited by the fact that 

there would possibly be complainants out to abuse the system.99 From 1949 any citizen and, 

by extensions, an organisation will have locus standi when it can show that there has been an 

infringement of a right. In the case of the review of a legislative act, the applicant even needs 

to show that it is a right that is exhaustively mentioned by the constitution that has been 

infringed.

The brief overview of German legal history shows how the choice for a system of 

judicial review such as envisioned in Germany is indicative of how such a system is peculiar 

to  a  state  and  exemplifies  the  relationship  between  the  trias  politica  and  the  citizen. 

Constitutional events have led to the creation of a system that is inherently sceptical of the 

96 The Bundesverfassungsgericht retains the powers that the Weimar court had pertaining the problems that  
could arise between the Länder and the federal government on issues of competencies. 

97 There was a discussion on the role of constitutional review at the  Verfassungskonvent.  Given the federal 
nature of the new republic, there was a choice for either review through the highest federal courts, or through 
a newly created independent constitutional court. This is one of the main reasons why the chapter on the 
Constitutional  Court  was  left  open  in  1949  and  was  later  amended  with  the  addition  of  the  Federal 
Constitutional Court Act (Bundesverfassungsgerichts-Gesetz) of 1951.

98 It should be noted that the argument for docket control aimed to have the popular complaint addressed by the 
constitutional courts of the Länder, not to have it removed completely. Borowski (n 94) 168.

99 Cf. the statements made by AG Jacobs in his Opinion in C-50/00P UPA (n.14).
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power of the State and the effect that it can have, even through legal and democratic means, 

on the rights of the people. The idea that Parliament is unfettered in its legislative capacity is 

unthinkable in Germany. It is equally so that the executive is not only limited by delegation or 

conferral of power to the decentralised German states, but also far more directly by the rights 

of citizens than in other constitutional systems.100 The German philosophy on this point lays 

the task of protecting the individual at the feet of the judiciary.101 The threshold for access to 

justice may seem high, as a mere interest in a decision by the executive is not sufficient to  

bring a case, yet when that threshold is met, German courts have a far reaching power to go 

beyond  the  standard  in  many  other  states,  that  of  a  marginal  level  of  scrutiny.  German 

Verwaltungshöfe  have the possibility to test whether the decision taken by government has 

been the right one. The threshold has to be high, as it functions as a limit for judicial power 

going against democratic values.

This strong constitutional conviction which illustrates the relationship between state 

and  citizen  has  one  logical  exclusion  when  it  comes  to  standing  for  parties.  Within  the 

framework set out in this chapter, the German constitutional system is aimed at the protection 

of the rights of the individual citizens. The interests of the collective or that of the common 

good is found in the State which, limited through the means described above, has the negative 

space created by the individuals rights to form policy to that end. Organisations that represent 

the public interest are therefore severely limited in their possibilities. They do not necessarily 

represent  the  collective  interests  of  individuals,  but  a  non-individualisable  interest  whose 

rights,  constitutional  or  otherwise,  cannot  be  infringed.  Within  the  first  of  the  features 

described by Feldman, the German (constitutional) court(s) are more than able to protect the 

individual citizen, but given the history and nature of the constitution, they would not be able 

to interpret the standing requirements in such a way as to allow public interest organisations.

100 Cf the  role  of  the  Dutch  Constitution  in  relationship  to  parliament  and  government:  PB  Cliteur, 
‘Wetgeverssoevereiniteit  in  Engeland,  de  Verenigde  Staten  En  Nederland’ (1991)  18  Tijdschrift  voor  
Theoretische Geschiedenis 435; C. Schutte,  ‘De stille kracht  van de Nederlandse grondwet’ (2003) 164 
Themis 26.

101 It can be stated that the German constitution is anthropocentric in nature as exemplified by these limits. 
Although it did not make the final version, the Herrenchiemsee draft had as first sentence: Art.1 para.1 Der 
Staat ist um des Menschen willen da, nicht der Mensch um des Staates willen., ie. The state is there for the 
people, the people not for the State. 
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France

It has often been repeated how France has historically been the testing ground for many a 

constitutional theory.102 This may be the case in the sense that since the revolution of 1789 

there have been nine constitutions and at least three forms of government, yet ultimately these 

regime changes represent the sinusoidal function fluctuating between a strong representation 

or a strong executive. This focus on these two institutions, represented in Parliament on one 

side  and either  the  Government  or  the  President  on  the  other,  has  resulted  in  a  peculiar 

position for  the judiciary.  The basis  of this  position is  based on one of  the tenets of  the 

Enlightenment, the stream of thought that fuelled the Revolution, the separation of powers. 

Where  other  states  may  have  only  a  basic  separation  of  powers,  usually  with  a  close 

intertwining  of  the  executive  and  the  legislative  branch  of  government,  the  French 

constitution of 1791 was more rigid in nature. As a result, Article 3 of Chapter V of the first  

constitution103 stated:

“Les  tribunaux  ne  peuvent,  ni  s'immiscer  dans  l'exercice  du  Pouvoir  législatif,  ou  
suspendre l'exécution des lois,  ni  entreprendre sur les fonctions  administratives,  ou  
citer devant eux les administrateurs pour raison de leurs fonctions.”104

In other words, the judiciary had no role in either the creation or execution of law, nor should 

it be involved in the administration of the state. As such, judges were limited in their functions 

to adjudicate only in cases between citoyens or when criminal law was concerned. There is no 

philosophical reason why the separation of the third power was enforced so strictly after the 

dawn of the revolutionary age. Although this is founded on the writings of Montesqieu and 

the implementation of De l'esprit des lois in the newly independent United States of America, 

the casting of the judiciary into an institution limited only to private and criminal law, limits  

the checks and balances system envisaged by the tripartite system. The article has to be seen 

in the light of the court traditions of the  Ancien Régime.  Under the Bourbon monarchy, the 

102 See for instance: L Prakke, CAJM Kortmann and JCE van den Brandhof,  Constitutional Law of 15 EU 
Member States (Kluwer 2004) 239; See also for a clear overview of the legacy of the constant constitutional 
evolution in France: Gustaaf van Nifterik, ‘French Constitutional History, Garden or Graveyard?’ (2007) 3 
European Constitutional Law Review 476.

103 The Declaration of the Rights of Man and of the Citizen can be seen as a first step towards a constitution, but 
was not meant as an organic document. 

104 “Courts may not interfere in the exercise of the legislative power, or suspend the execution of the laws, nor  
undertake  in  administrative  functions,  nor  summon  before  them  administrators  on  account  of  their  
functioning.” Brown mentions how this is developed in the law of 18 August 1790. LN Brown and JS Bell, 
French Administrative Law (5th edn, OUP 1998).
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courts were slow, expensive and far from impartial. The superior courts, the Conseil privé and 

Conseil des parties, fell within the domain of the King's prerogatives and were as such seen as 

biased towards those in power.105 The perceived corruption and incompetence of the court 

system, combined with the inhumane criminal system, led to a call for reform even before the 

Revolution.106 Although  minor  reforms  were  enacted  by  Louis  XVI,  these  were  too 

insufficient  to  stem the  reaction  of  the  Constituent  National  Assembly.  As the  revolution 

undertook to tear down the old systems and replace them with a new one based on the values 

of the Enlightenment,107 the “judicial power” was to be drastically reformed according to a 

Jacobin vision of popular sovereignty.108 

Following the years of upheaval, in which popular courts briefly existed, the first step 

in the direction of the establishment of a system of judicial check and balances to government 

was taken by Napoleon in his role as First Consul in 1799. The Constitution of the Year VIII 

created the Council of State.109 It was never meant as a truly independent court, rather it was a 

body of eminent advisers that helped the consul, later emperor in the drafting of a coherent 

body of law and, as a side note, had a special chamber that could deal with selective issues. 

Effectively,  Napoleon  needed  to  relieve  himself  of  the  administrative  side  of  ruling  the 

country so as to focus himself on the more pressing issues of expansion of the empire.110 This 

system remained in place after the fall of the empire during the Bourbon restoration and it was 

this  system that  famously drew the ire of Dicey in his  criticism of French administrative 

105 E Borchard, ‘French Administrative Law’ 133, 135; C Sumner Lobingier, ‘Administrative Law and Droit 
Administratif: A Comparative Study with an Instructive Model’ (1942) 91 University of Pennsylvania Law 
Review and American Law Register 36, 39.

106 Indeed,  the state of  affairs under the  Ancien Regime was the reason for Montesqieu to write  his essay. 
Eminent writers such as Voltaire and Rousseau were equally critical of the French judicial system of the 18 th 

century.
107 A Tocqueville, Ancien Regime and the French Revolution (G Bevan tr, Penguin Classics 2008).
108 The term “judicial power” (pouvoir judiciaire) was coined by Nicolas Bergasse, one of the proponents of the 

revolution that delivered a report on the reform of the judiciary on the 17 August 1789 to the National  
Assembly titled: “Rapport du comité de constitution sur l'organisation du pouvoir judiciaire.” 

109 Article  52  Constitution  du  22  frimaire  an  VIII  (Republican  Calendar,  the  Gregorian  date  would  be  13 
December 1799) reads: “Sous la direction des consuls, un Conseil d'Etat est chargé de rédiger les projets de  
lois  et  les  règlements  d'administration  publique,  et  de  résoudre  les  difficultés  qui  s'élèvent  en  matière  
administrative.” Which translates to:Under the supervision of the consuls, a Council of State is charged with 
drafting projects of law (ed: legislative proposals) and regulations of public administration, and to settle  
problems that come up in administrative affairs.

110 Lobingier (n 104) 40 citing, ; RM Johnston, The Corsican: A Diary of Napoleon’s Life in His Own Words. 
(Grant Richards 1911) 227‘I need a special tribunal to judge public functionaries for certain infractions of 
the laws. [...] I complain every day of the arbitrary acts I am led to perform; they belong more properly to  
such a tribunal. I wish the state governed according to law and what must be done otherwise, legalized by a  
duly constituted body.’.
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law.111 French administrative law was tied to the executive. The members of the council were 

selected by the executive, which also had final control on what fell within the competence of 

its  dispute-resolving  chamber,  the  Conseil  du  Contentieux.112 To  Dicey,  this  was 

administrative law, law by administration and not by impartial judges that could make use of 

their interpretative powers to find the Rule of Law. England did not have a constitution nor 

the separation of fields of law and this was a good thing, for only this safeguarded the rights  

of the English public since the drafting of the Bill of Rights. Yet where Dicey saw this as a 

defect, both the revolutionaries and Napoleon had meant this as a feature. Distrustful of the 

motives  of  judges,  the  opinion  was  that  administrative  affairs  should  be  handled  by  the 

administration.113 

As a  result  of  this  approach  to  the  separation  of  powers,  there  are  a  number  of 

particularities  to  the  French  system  of  judicial  review.  For  one,  there  is  no  formal 

administrative code for France. French administrative law is to a large extent built upon the 

jurisprudence  of the Council of State. There is of course a body of administrative law that 

builds the extensive system of the French civil service, as have a number of modernisations of 

the judicial system been codified, yet nothing to the extent of the German Verwaltung or the 

Dutch  Algemene  Wet  Bestuursrecht. Similarly,  the  Conseil  d'Etat  in  its  function  as  an 

adjudicator was not deemed a full court. As mentioned above, courts were explicitly forbidden 

to interfere in the sovereignty of parliament or the acts of the executive. Rather, the Council of 

State was an authority, not one of the three powers. This has only gradually changed, starting 

in 1872 with the law on the Council of State, but only coming to full fruition due to one of the 

Council's most famous judgments.114 Indeed, before 1872 it officially did not hand down a 

judgment, but gave formal advice to the executive. Due to this particular position in the state, 

it has for a long time been the only means of administrative review. As the system was so 

significantly separate from the civil and criminal justice systems, the 1872 law on the Council 

of State also introduced the Tribunal des Conflits,  a tribunal with justices from the different 

legal orders that adjudicates whether a case, when in doubt, fall under the competence of the 

111 AV Dicey, Introduction to the Study of the Law of the Constitution (ECS Wade ed, Macmillan 1939) ch XII.
112 Comite du Contentieux until the Second Republic in 1849.
113 A Knapp and V Wright, The Government and Politics of France (New York : Routledge 2006) 397.
114 13 décembre 1889 Cadot Rec. Lebon 1148, in which the Council declared that it was no longer tolerable that 

it only had an attributed jurisdiction, but had general jurisdiction in actions for annulment of administrative  
acts unless expressly provided for by law. In fact a reversal of the system as it existed until that moment.  
See, M Long and others, Les grands arrêts de la jurisprudence administrative (Sirey 1990) 48.
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civil or administrative courts. Only due to the pressure from cases that started coming to the 

Council as it was asserting itself progressively as a formal court, were lower administrative 

entities reformed into judicial bodies in 1926 and a formal system of courts of first instance 

created in 1953.115

This  should  be  perceived  not  only  within  the  constitutional  traditions  already 

mentioned, but also within the scope of the following. Since the dawning of France as a 

modern state as a product of the enlightenment, there have been eleven formal regimes. The 

constitution of 1958 heralded the fifth republic,  a republic with a strong emphasis on the 

power of the executive in the form of the president. The two preceding republics had a strong, 

yet dysfunctional parliamentary focus which led to permanent political instability.116 The wave 

from (extreme) parliamentarism to authoritarianism is clear,  yet throughout these unstable 

times France has still been one of Europe's great powers. This is, in large part, due to the 

French  civil  service.  Highly  professionalised  with  offices  being  filled  from the  Grandes 

Écoles,  the foremost of which,  l'école nationale d'administration (l'ENA) has supplied the 

members of the Council of State since its foundation in 1945, the Council has built itself a  

reputation of impartiality and reliability.117 

At the time of the drafting of the Treaty of Rome, the legal landscape concerning the 

review of acts of the state was therefore as follows. The Constitutional Council had not yet 

been created, as it was an innovation of the Fifth Republic to keep parliament in check. The 

Constitutional  Council  would  check  whether  laws  adopted  by  parliament  fell  within  the 

exclusive competences granted to them by Article 34 Constitution and did not interfere with 

the prerogatives of the president and government.  This means that  there was still  a  strict 

separation of the judiciary and the legislative power. Before the fifth Republic, the legislative 

branch was obliged to restrict itself to its constitutional obligations.118 The Conseil d’État had 

only just made the transition to that of an appellate court,  but was still the first means of 

115 Brown and Bell (n 104) 51.
116 For those not familiar with French history: the second empire preceding the Third Republic was a direct 

result of the short lived Second Republic which had the same fatal parliamentary flaws that its successors  
would have. The Second Republic was the outcome of the violent civil uprising of the Paris Commune in  
1848 which ended the Orleanist Kingdom of France, a successor to the Bourbon Kingdom that had been  
reinstated after the hundred days of Napoleon's return.

117 Lobingier (n 105) 40; Knapp and Wright (n 113) 397; Borchard (n 105) 135.
118 M de Visser, Constitutional Review in Europe: A Comparative Analysis (Hart Publishing 2014) 57.
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redress for  ordonnances and  actes réglementaires stemming from a ministerial level.119 The 

newly  created  Tribunaux  Administrative would  act  as  courts  of  first  instance  for  all 

administrative complaints of a lower order, their competences limited to their geographical 

domain. 

Given  these  facts,  one  can  say  that  the  review of  administrative  acts  has  been  a 

complex situation. For one, France was one of the earliest states to formally adopt a document 

of constitutional value that aims to guarantee rights for its citizens. However, due to the strong 

notion of parliament as the voix de la peuple,120 it is difficult to rely on these rights before the 

court. Secondly, this strong conviction of the power of parliament also makes it ideologically 

impossible  for  associations  or,  seen  in  the  extreme,  an  individual  to  be  granted  standing 

against any of the acts of representative government based on interest. Although the law may 

be  the  ultimate  expression  of  the  will  of  the  people,  clearly  all  acts  of  representative 

government are for the common good. The result is a system of  locus standi  based on an 

intérêt d'agir as it is in French droit civil, an interest to take action, which has been formed by 

the Conseil d’État in a pragmatic case by case basis. The basic concept is that a party needs to 

have an interest in the contested act, and that this act has adverse effect on his situation.121

Seemingly quite restrictive, the development of these two elements has gone so far as to seem 

even contradictory to the literal meaning. This may stem from the fact that due to the history 

described above, French administrative law has developed as a completely separate domain, 

created not by lawyers but by administrators functioning in a judicial capacity. The result of 

the process before the administrative courts, must be the defence of the public interest, which 

given the parliamentary nature of the French state at the time of the Fourth Republic, is a 

quest for balance. As such, a strict approach to standing could be seen as going against the 

public interest, as society cannot make use of the court system to correct, for instance, the 

strong bureaucracy.122 On the other hand, standing is  limited by basic concepts  related to 

closeness and manageability. Legal scholars from other traditions would be interested to hear 

119 As well a certain specific statutory situations, such as the decisions of certain functionaries listed by décret, 
or cross boundary situations in relation to the Tribunaux Administrative. J Marimbert Massot J, Le Conseil  
D’Etat (La Documentation Francaise 1988) 110.

120 Even explicitly  set  out  in  the  Declaration  of  the  Rights  of  Men and  Citizens  in  Article  6,  “ la  loi  est  
l’expression de la volonté générale”.

121 In French the party needs to be interesé and faisant grief. 
122 Indeed, not unlike the Diplockian stance would be in:  R v Inland Revenue Commissioners, ex p National  

Federation of Self Employed and Small Businesses Ltd [1981] UKHL 2 (UKHL (1981)).
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of the  fact  that  since the  beginning of  the 20th century  the Council  of  State  has  allowed 

municipal taxpayers to bring a case against the decision of a municipality to fund healthcare 

for the underprivileged.123 Similarly, a group of people who were denied the use of public 

transport due to the decision of the transport authority to change the route were able to bring 

an action to the Council.124 This has been a gradual development, as standing was far more 

restricted when the Conseil started its work in the end of the 19 th century, when it was limited 

to  addressees,125 or  later  a  close  circle  of  those  affected.126 However,  in  the  face  of  the 

changing nature of the state and the rise of public administration, the Council of State has 

seen fit  to adapt.  Therefore,  what falls  under a  public service by public administration is 

interpreted widely;127 the definition of what constitutes an interest can pertain to an  interest  

collectif lésé, the interest of an affected group;128 and finally, what can affect an applicant can 

be  only  theoretical  in  nature.129 As  is  described  by  Harding  in  his  discussion  of  the 

Commissaire du gouvernement in the  Abisset  case: “[...] the administration is trustee of the 

interests of the administrés and the latter have a rights to question the way in which these 

interests are dealt with.”.130 This is trust that is invested is a logical reason why the Conseil  

has refused any possibility for an actio popularis, either through the assertion of the right of 

the  general  tax  payer  or  otherwise.  This  equally  makes  the  way  for  true  public  interest 

litigation an impossibility. There is a limit on the group that can be affected due to the shared 

interest that connects all members, which cannot be extended to the public interest which is 

represented by the state.131 

The counterpoint to this is the fact that the definition of what constitutes and excès de  

pouvoir,  the main ground for review, is procedural in nature. There are four categories on 

which a judge, through inquisitorial hearing, can asses an act. These are: incompétence or the 

absence of the correct legal basis; vice de forme or an error in formalities; violation de la loi 

as in an act that goes against the law or general principles of law; and finally détournement de 

123 C.E. 29 March 1901 Casanova Rec 333.
124 C.E. 21 December 1906 Syndicat des Propietaires et Contribuables du Quartier Croix-de-Sequey-Tivoli Rec. 

962.
125 C.E. 3 March 1880 Compagnie central du Gaz, Rec 333.
126 C.E. 14 April 1888 Sondigeres, Rec 274.
127 T.C. 8 February 1873 Blanco, Rec. 1St supplement to 61.
128 C.E. 28 December 1906 Syndicats des patrons coiffeurs de Limoges, Rec 977.
129 C.E. 14 February 1958 Abisset, Rec 98.
130 CSP Harding, ‘Locus Standi in French Administrative Law’ (1978) 23 Public Law 144, 151.
131 Cf. the case law of the Court of Justice that closely mirrored that of the Conseil at the time.
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pouvoir,  the  misuse  of  power.132 Although especially  the  review on grounds of  law is  in 

principle a wide reaching scrutiny, the balance between administration and judiciary causes 

the judiciary to carefully assess the opportunité of the state in each issue. Depending on the 

powers delegated on the public authority at issue by law, a judge has varied levels of scrutiny. 

Where the public authority has wide discretion in choosing the appropriate course of action, a 

judge's power becomes less far-reaching, bordering on only a marginal appreciation of the act. 

Where the discretionary power of the public authority is limited in scope, the judge's level of 

scrutiny deepens.133

2.3.3 Concluding Remarks
When criticising the Court of Justice for its findings in Plaumann, it is easily overlooked that 

the debate behind the exact wording of the article was heated and resulted in a hybrid text, 

formed  from the  different  constitutional  traditions  of  the  founding  states.  Although  very 

similar in approach to the interest based approach that existed in France, the German tradition 

that aimed for the protection of the individual cannot be completely forgotten. As a result, the 

Court seems to have taken a French interpretation of individual concern,  whilst  explicitly 

mentioning the right to be protected, even in early rulings such as Producteurs de Fruits. It is 

difficult to imagine how another interpretation of the wording could have been achieved. The 

stance of  the drafters  had been clear  for all  parties involved,  all  having been part  of  the 

deliberations. Interpretation in the light of the common traditions of the Member States would 

have been equally problematic. The reason for the strong individual rights protection of the 

individual in Germany is a direct result of both its origin as a strongly divided federation and 

instances in which full democratic freedom has resulted in unforeseen consequences. Nothing 

in  the nature of  the Communities  mirrored this  development.  The French tradition would 

perhaps allow easier access for natural and legal persons, yet that access is only possible due 

to the deference that French administrative courts are expected to have for government and, 

by  extension,  precludes  the  review of  legislative  acts.134 Given  the  nature  of  acts  by  the 

132 Brown and Bell (n 104) 9.
133 R Chapus, Droit Administratif Général (Montchrestien 2001) 1057.
134 Illustrating how this  element  can change,  yet  too recent  to  be relevant for  this discussion here,  France 

adopted a broad package of constitutional reforms in 2008 which included the possibility for the  Conseil  
Constitutionnel to review certain legislative acts upon referral by either the Conseil d’ État or the Cour de 
Cassation, should they be faced by such issues in the course of litigation. See, F Fabbrini, ‘Kelsen in Paris:  
France’s Constitutional Reform and the Introduction of A Posteriori Constitutional Review of Legislation’ 09 
German LJ 16.
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institutions at the time, this would have limited the Court in substantive review possibilities as 

acts were either legislative in nature if  adopted through the Council,  or similar to acts of 

government  if  adopted  by  the  Commission.  It  has  to  be  concluded  that  there  was  no 

possibility for the Court to interpret the ability for legal challenges and the conceptions of 

democracy within the meaning of Article 173 EEC in any other way than it  did when it 

handed down its judgment in Plaumann.

2.4 The Structure of the State, Federal or Otherwise
In  his  theory,  Feldman  explains  how  judges  in  states  with  a  federal  system  have  more 

possibilities to grant standing due to the layered nature of judicial protection that exists in 

these systems.135 A federal system of judicial protection not only comprises the general system 

of legal pleas that are available in federal and unitary states alike, but adds the dimension of 

judicial control of the values allocated in the constitution to the federal unity and that of the 

constituting  members,  either  through the  addition  of  particular  pleas  or  through extended 

procedures.136 Hence, courts such as the Supreme Court of the United States (SCOTUS) or the 

Bundesverfassungsgericht (BverfG) in Germany are not only safeguarding rights set out in the 

constitution, but are equally keepers of the balance between the federal government and the 

states.  Federal  courts  prevent  the  scenario  in  which  the  federal  nature  of  a  state  moves 

towards a more and more centralised unitary entity. Although Feldman does not elaborate on 

this point, the effect of a federal system is not limited to a court's possibility of applying 

federalist reasoning in its findings. A federal state can have both a quantitative, and qualitative 

expansion  of  its  means  of  access  to  the  court  system.  Quantitative  as  the  number  of 

procedures which are available to parties can be expanded and qualitative as it is possible to 

invoke a plea of, in European parlance, subsidiarity.137 As will be demonstrated below, these 

three elements, axiom, procedure and pleas, are closely interlinked.

135 Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (n 12).
136 The nature of the federal relationship can be complicated due to the discussion on what body has constituted  

the federation. Federal thought has in part been sculpted by discussions by Kelsen and Schmitt on whether a  
central authority in a federation has handed down parts of its sovereign power to lower divisions, or whether 
sovereign  divisions  have  pooled  their  authority,  for  limited  parts,  in  the  central  entity.  Similarly,  the 
discussion  in  the  United  States  of  America  has  in  part  centred  on  whether  sovereignty  of  the  federal 
government is derived from the People or from the States, leading to the two tier system in place at the 
moment. 

137 See further Chapter 3 section 3.2.
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Given the nature of the European Union and its multifaceted origin, there are many authors 

that are of opinion that the EU is similar to a federal entity138. This does not mean that they 

thereby conclude the EU is  a  federation or a  federal  state.  Rather,  with the definition of 

'federal',  possibilities of confederacy or asymmetric federation are amongst the few terms 

used to describe the Union. Other authors prefer to analyse elements of the Union as being of 

a federal nature, where those areas that are traditionally left unharmonised are considered to 

fall outside of that categorisation.139 However one considers classifying the system set out by 

the Treaties, it is clear that there are undoubtedly federal elements in the European Union, 

even from its earliest beginnings. Considering the role the Court of Justice plays in the system 

and indeed in the creation of some of these federal elements, it could be argued that thereby 

the Court is not only a form of constitutional court, with final authority over the interpretation 

of the founding document; but equally a federal court, setting out the boundaries between the 

sovereignty  of  the  central  authority  and  the  constituent  Member  States.  However,  it  is 

submitted  that  the  Court  did  not  fulfil  this  latter  function  at  the  time  of  the  Plaumann 

judgment, even though the Treaties did not preclude this possibility.

This section explains this submission in the following manner. Firstly, the nature of a 

federal system and the role of courts within that system will be briefly discussed. Following 

this clarification, the manner in which the European Economic Community came into being 

will  illustrate  how the original  idea of  a  federal  Europe was watered down and how the 

resulting EEC Treaty differs from traditional conceptions of federal constructs. Lastly, it will 

be  demonstrated  how  the  Court  of  Justice  actively  chose  to  pursue  an  integrationist, 

centralising approach in the beginning of the European project to further the Treaty goals, a 

process that could potentially wane, as cases in history illustrate, with the establishment and 

entrenchment of the constitutional regime. It should be noted that for this section, the notion 

of a 'federal court' will be used in the sense that it represents a court that can address issues of  

the balance within the federal  system in which it  functions.  This is  a  deviation from the 

language used in most federations in which federal courts usually entail courts that function 

138 See for instance the many contributions in, K Nicolaïdis and R Howse, The Federal Vision; Legitimacy and  
Levels of Governance in the United States and the European Union (OUP 2001); Or the work of Kelemen, 
for  instance,  RD  Kelemen,  ‘The  Structure  And  Dynamics  Of  EU  Federalism’ (2003)  36  Comparative 
Political Studies 184.

139 M Cappelletti,  M Seccombe and JJH Weiler (eds),  Integration through Law: Europe and the American  
Federal Experience (De Gruyter 1985); Weiler, ‘The Transformation of Europe’ (n 5); JHH Weiler and M 
Wind, European Constitutionalism Beyond the State (CUP 2003).
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on the federal ie. central level of government. It is argued that for the purpose of this section, 

most federal courts will be constitutional courts, but not all constitutional courts are federal 

courts.

2.4.1 The Nature of a Federal System
The term 'federalism' holds a plethora of possible options for any state or collection of states  

to organise itself: from the loose confederation in which only a minimum of sovereignty is 

shared between constituting members, to a federation that approaches the traditional unitary 

state in almost all aspects. Although federal systems have existed since the Middle Ages, most 

of these old forms have either transformed into unitary states,140 or have reformed themselves 

along modern lines.141 Modern federalism is to a large extent the result of the enlightenment 

and especially the American response to federalist thought after the revolution and, perhaps 

even more influentially, the failure of the confederate system first implemented.142 

In general, it is possible to distinguish three main reasons for states to choose for a 

federal polity. States can form a federation to further economic interests (against other trading 

blocs),  to  increase  political  influence,  or  to  further  (internal)  peace  and  security.143 

Interestingly, the converse is equally true, and recent history has examples of unitary states 

moving towards  a  more federal  model  in  order to  pursue greater  internal  stability.144 The 

reason for federalisation greatly influences both the depth of the bond of the constituent states 

and the manner in which sovereignty is vested in the central, federal, government.145 If states 

come together to ensure a greater degree of peace and stability, federal systems can be a tool  

to  give  (regional)  groups  rights  and  securities  which  would  otherwise  be  usurped  by 

surrounding larger groups. Similarly, minorities can be protected by a central authority and 

can for instance be given the right to migrate across borders so as to come together.  If a 

federation  is  achieved  for  greater  political  influence,  a  federal  system  can  facilitate  the 

140 As is for instance the case in the Netherlands.
141 Such as Germany, Austria and, although confederate in nature Switzerland. 
142 A Hamilton and others, The Federalist Papers (OUP 2008).
143 Cf. The  Ventotene  Manifesto,  found in  all  official  languages  of  the  EU on the  website  of  the  Spinelli 

Institute:<http://www.istitutospinelli.org/en/2016/12/07/il-manifesto-di-ventotene-in-tutte-le-lingue-dellue/>.
144 Examples include devolution in the United Kingdom with greater self-government, and Belgium which has 

taken steps towards further confederalism.
145 For the purpose of this section, the constituent elements of the federation will be called states, although this  

does not need be the case, see for instance the Cantons of Switzerland or the provinces and territories in  
Canada and Australia.
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combining  of  military  power  or  create  unitary  voting  blocs  in  international  organisations 

whilst retaining internal cultural and economical sovereignty. Finally, economically oriented 

federations can lower opportunity costs by pooling the diversified advantages thereby creating 

the possibility for increased communal prosperity. Elazar illustrates the differences between 

the  American  articles  of  Confederation  and  the  preamble  of  the  Constitution  of  1787.146 

Whereas  the  former  mentions  a  “[...]  firm league  of  friendship  [...]  for  their  [the  states] 

common defence, the security of their liberties and mutual and general welfare.”,147 the latter 

first formulates its now well-known goal as “[...] to form a more perfect union.”.148 Hence, the 

more encompassing and complex the goals behind the federation, the more hierarchical and 

centralised the final polity will be as a strong central authority seems the best way to ensure 

the attainment of these goals.

The importance of the nature of the federal polity is important as it sets the limits of 

the  conferral  of  sovereignty.  As  can  be  understood  from the  above,  the  deepening  of  a 

federation's interweaving brings with it the change from a binary to a tertiary relationship, 

adding the layer of citizenship.149 Although a complex and nebulous concept, sovereignty has 

been the concept through which the unitary state has made itself a success in Europe and has 

therefore remained a contentious point in the discussion of states of a federal nature. It was 

the absolute sovereignty of states that secured their existence as entities free from control of 

hereditary  empires,  or  other  nations.  How  than  would  it  be  possible  to  cede  that  same 

146 D Elazar,  ‘The United States and the European Union: Models for  Their Epochs’,  The Federal Vision;  
Legitimacy and Levels of Governance in the United States and the European Union (2nd edn, OUP 2003) 
53.

147 “The said States hereby severally enter into a firm league of friendship with each other, for their common 
defense, the security of their liberties, and their mutual and general welfare, binding themselves to assist 
each other, against all force offered to, or attacks made upon them, or any of them, on account of religion, 
sovereignty, trade, or any other pretense whatever.” Art III Articles of Confederation, 15 November 1777

148 “We the people of the United States, in order to form a more perfect union, establish justice, insure domestic 
tranquility, provide for the common defense, promote the general welfare, and secure the blessings of liberty 
to ourselves and our posterity, do ordain and establish this Constitution for the United States of America.”  
Preamble US. Constitution, 21 June 1788 

149 The  source  of  the  transferred  sovereignty  is  therefore  of  interest.  As  can  be  seen  from  the  examples 
mentioned above, the sovereignty attributed to the federal government under the Articles of Confederation 
stems from “The said States”, where the sovereignty transferred under the 1788 Constitution stems from 
“We the People”.  Cf. the court of justice’s reasoning in Van Gend en Loos (case 26/62 Van Gend en Loos 
(n.49)) which not only refers to the mention of ‘peoples’ in the preamble, but where the court goes on to  
state: “[…] a new legal order of international law for the benefit of which the states have limited their 
sovereign rights, albeit within limited fields, and the subjects of which comprise not only member states but  
also their nationals. Independently of the legislation of member states, community law therefore not only 
imposes obligations on individuals but is also intended to confer upon them rights which become part of  
their legal heritage.”. Here to, the source of the transferral is discussed, with an explicit reference to the 
place of the citizens in relation to that transferral.
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sovereignty into a  different  body,  unless  that  body was not unlike any other  organisation 

founded through treaty? This discussion remains relevant even to this day. However, from the 

nineteenth century onwards the American experience starts to influence thinkers like John 

Stuart Mill.150 An advocate of decentralisation, it was he who, reacting to the writings of De 

Toqueville, discussed the role of the judiciary in a federal context.151 Mill was of the opinion 

that  there  should  be  a  Supreme  Court,  completely  independent  and  set  above  the  other 

institutions of state, that has the power of judicial review and can set aside unconstitutional 

acts of both federal and state governments, thereby safeguarding freedom and sovereignty.152 

Mill especially praised the Supreme Court’s case law through which it asserted the role of 

constitutional and federal arbitrator, whose authority has been accepted faithfully and where 

even citizens can invoke their rights.153

The  role  of  the  Supreme  Court  of  the  United  States,  in  the  early  years  of  the 

federation, was one constructed in large part through the works in the John Marshall years, in 

which the Supreme Court actively pursued a strong judicial branch in a federal system with a 

strong central  authority.  It  was  the Supreme Court  that  created its  possibility  for  judicial 

review, which had not been explicitly granted by the Constitution.154 It was also the Supreme 

Court that defined the hierarchy between states and federal government in Fletcher v. Peck,155 

and set forth the expansive reading of the vital “necessary and proper” clause of Constitution, 

defining the power of the federal government.156 It was the Supreme Court that took the new 

federal constitution and gave it the force necessary to create a united, federal state. Thus, 

Mill's  argument  in  favour of a  strong federal  authority  is  in  a sense ironical.  Clearly the 

Supreme Court's finding of jurisdiction for judicial review was a courageous and necessary 

150 Until the unification of modern states such as Italy and Germany and the dissolution of the Austrian Empire, 
federalism was not seen as a viable system and was even seen as  anti-statist  and not necessarily more  
democratic in post-revolutionary France, see for instance: PR Hanson,  The Jacobin Republic under Fire:  
The Federalist Revolt in the French Revolution (Pennsylvania State University Press 2003).

151 John  Stuart  Mill,  Considerations  on  Representative  Government (Floating  Press  2009)  ch  XVII 
<http://public.eblib.com/choice/publicfullrecord.aspx?p=435878> accessed 22 June 2015 (First published in 
1861) Specifically from p. 115 .

152 RB Porter, ‘John Stuart Mill and Federalism’ (1977) 7 Publius: The Journal of Federalism 101, 111.
153 Interestingly enough, none of the federal courts in Europe had the ability for full judicial review at the time 

of  Mill's  writing.  In  addition,  Mill  called  the  Supreme  Court  an  International  Tribunal,  illustrating  the  
general thought at the time. “The Supreme Court of the federation dispenses international law, and is the first  
great example of what is now one of the most prominent wants of civilized society, a real international  
tribunal.” 

154 Marbury v. Madison, 5 U.S. 137 (1803).
155 10 U.S. 87 (1810).
156 McCulloch v. Maryland, 17 U.S. 316 (1819).
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step that allowed it  to act as a defender of both the constitution and the federal balance. 

However, it  was through this same power and the authority so celebrated by him that the 

emerging polity was centralised. Yet the assessment stands, where a traditional constitutional 

court will only have the need to interpret the constitution in the light of the unitary state,157 a 

federal court  needs to be concious of the division of sovereignty within the state.  A true 

federal  court  needs  not  only  the  power  to  review  any  act,  but  needs  to  be  completely 

independent when doing so.158 

2.4.2 The Federal Nature of the European Economic 
Community
The elements for access to the court based on federal aspects of the polity should be viewed in 

the light of European integration. The Ventotene Manifesto, the document that was drafted by 

amongst others Spinelli and Rossi during the Second World War, saw in a federal Europe the 

only solution to the end of the ongoing cycles of violence.159 Only when competing Great 

Powers were united would they no longer end up grinding Europe into dust. It can be seen as 

the first step towards European unity through federation, but unlike the difficult process that 

led to the creation of the United States of America, here the concept of sovereignty was still  

the main driving force. States are defined by the fact that they are the epitome of sovereign 

will of a people. Transferral of sovereignty to a central administration will therefore make 

armed  struggle  between  nations  impossible,  as  the  power  to  effectuate  control  over  the 

military is now centralised. 

The Schuman Declaration of 9 May 1950,160 which launched the idea of the ECSC, 

has a somewhat different approach to federalism: even though one of the objectives of the 

Declaration was the promotion of peace in Europe, the way through which this was meant to 

157 See supra at 2.1.2.
158 The way in which the safeguarding of federal relationships is secured can be through a number of different 

manners,  which is not relevant for the discussion in the context of the European Union. However,  it  is  
possible to have both federal and constitutional review through a multi-level system rather than have all  
jurisdiction founded in a central entity. The prime example would be the differences that exist between the 
United States of America and those countries that have implemented the Austrian system of federalism. In 
the USA all courts of all levels are allowed to invoke the constitutionality of an act, even of legislation, that  
falls within their jurisdiction. Within the Austrian system, this falls solely in the jurisdiction of a specialised  
court.

159 A  Spinelli  and  E  Rossi,  ‘For  a  Free  and  United  Europe.  A  Draft  Manifesto’ 
<http://www.federalists.eu/uef/library/books/the-ventotene-manifesto/>.

160 To this day 9 May is Europe Day, often referred to as Saint Schuman day.
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be achieved was through economic means and resource pooling. The establishment of the 

ECSC would lead to the pooling of the commodities of war, making the resurgence of Franco-

German hostilities less likely whilst providing an economic impulse to the economies of the 

Member States.  Although initially  seen as a  first  step towards a federal Europe,  with the 

European Defence Community (EDC) and the European Political Community (EPC) as the 

next steps towards integration, the French veto on the EDC brought this to an abrupt halt. 

Following  the  Spaak  Report,161 the  nature  of  European  Federalism  became  distinctly 

economic in nature. The common market became the main goal, creating a customs union that 

would stimulate economic growth and interconnectedness.

2.4.3 The Court as an Agent of Centralisation
When the European Economic Community came into being, the Court of Justice was faced 

with a dichotomy of a fundamental  nature.  On the one hand,  the founding fathers  of the 

Community had always seen the sector-based integration as the first steps toward a federal 

Europe.  However,  the  wording  and  nature  of  the  Treaty  clearly  did  not  support  an 

aggressively federalist reading of its articles, ensuring a weak level of integration. In a similar 

manner  to the Marshall  court  in the United States,  the European Court  of Justice had to 

consolidate the Treaty and ensure the success of its goals. To that end, rather than adopting a 

federal  approach  to  the  European  project,  the  Court  adopted  an  integrationist  or  unitary 

approach. In the earliest, now famous cases, on the nature of the relationship between the 

Treaty and the Member States, it is clear that the issues that have dominated discussions on 

the nature of a federal polity re-emerged and were dealt with by the Court. Pescatore relates 

how in Van Gend en Loos,162 on the direct applicability of the Treaty in the legal sphere of the 

Member States and its effect on their citizens, the Court builds its construction of the new 

legal order on the following points:163 the notion of citizens in the preamble rather than states; 

the concept of sovereignty that flows through the Member States from these citizens and as 

161 Rapport des Chefs de Delegation aux Ministres des Affaires Etrangères (Secretariat of the Intergovernmental 
Conference, Brussels, 21 April 1956), 2 B.

162 Case 26/62 Van Gend en Loos EU:C:1963:1, [1963] ECR 1.
163 P Pescatore, ‘Van Gend En Loos, 3 February 1963 - A View from Within’ in M Poiares Maduro and L  

Azoulai (eds), The past and future of EU law: the classics of EU law revisited on the 50th anniversary of the  
Rome Treaty (Hart 2010) 6 A number of other elements are mentioned by the distinguished former judge. 
However, these largely expand upon the last element mentioned. It bears mentioning that the presence of the  
preliminary  reference  procedure  in  the  Treaty  was  a  sign  for  the  Court  that  there  was  a  role  for  the  
interaction of citizens with the Treaty in a direct manner.
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such  has  been  transferred  to  the  Community  and its  institutions;  and  the  concept  of  the 

Common Market which goes beyond mere reciprocal relations between states. This led the 

Court to declare the European Economic Community a new legal order, not an international 

treaty organisation with no effect beyond pacta sunt servanda nor a completely federal legal 

order.164 By emphasising the third dimension of interaction through the explicit mention of the 

role of citizens, the Court of Justice not only created a new legal order, but added further 

depth to the level of integration.

The second element needed to secure the nature of the EEC Treaty was through the 

doctrine of primacy. The Treaty did not make any considerations for the tiered hierarchy of a 

federal system. Rather, as Haas states, the EEC as the ECSC before it, was deemed to be of a 

supranational nature.165 A largely undefined concept before the Court's ruling in Costa,166 the 

nature of the Community was infamously deemed to be sui generis, a category unto itself. Yet 

in Costa the Court gave a better determination of this new legal order, namely that said legal 

order “[...]could not, because of its special and original nature, be overridden by domestic 

legal provisions, however framed, without being deprived of its character as community law 

and without the legal basis of the community itself being called into question.”167 Like the 

Marshall court in the founding years of the United States, the Court of Justice had hereby 

secured the first steps toward a strongly centralised, hierarchical Community.

The success of this process has been lauded by many authors.168 The use of Article 267 

TFEU (ex  177 EEC)  in  particular  has  been  described  as  the  constitutionalising  agent  of 

European integration.169 Through its proactive stance and the enforcement of rights stemming 

164 See  for  Kelsen’s  critique  on  the  false  differentiation  between  treaties  and  constitutions:  Allgemeine  
Staatslehre (Springer 1925) 197.

165 ‘[...] the purpose of the new term is explained by the desire of the organisation’s founding fathers to set it  
apart from the full federation which many of them hoped to achieve by way of supranationality.’ EB Haas, 
The Uniting of Europe: Political, Social, and Economical Forces 1950-1957 (Stevens 1958) 32.

166 Case 6/64, Falminio Costa v. ENEL [1964] ECR 585.
167 ibid 593.
168 Burley and Mattli speak of the Court as ‘An unsung hero [...]’ ‘Europe before the Court: A Political Theory 

of Legal Integration’ (1993) 47 International Organization 41, 41; Alter describes the impact of the Court’s 
use  of  the  preliminary  reference  procedure  in:  ‘Who  Are  the  “Masters  of  the  Treaty”?:  European  
Governments and the European Court of Justice’ (1998) 52 International Organization 121, 122; Weiler has 
described  this  process  in  numerous  articles  and,  being  a  constitutional  scholar,  lauded  it.  For  a  broad 
commentary,  not  yet  cited in  this chapter,  see the more prosaic:  JHH Weiler,  ‘Journey to  an Unknown  
Destination: A Retrospective and Prospective of the European Court of Justice in the Arena of Political  
Integration’ (1993) 31 JCMS 417.

169 RM Buxbaum, ‘Article 177 of the Rome Treaty as a Federalizing Device’ (1969) 21 Stanford Law Review 
1041; Slaughter, Stone Sweet and Weiler (n 5); Weiler, The Constitution of Europe (n 5); DW Anderson and 
M Demetriou, References to the European Court (Sweet & Maxwell 2002) 26 Andersen and Demetriou note 
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from both Treaty and secondary legislation, the Court has created a unified legal space the 

success of which could hardly be foreseen.170 The creation of Article 177 EEC, now 267 

TFEU is a product of the struggle between the German and French delegations during the 

drafting of the Treaty. As the judicial architecture showed a more distinct French, centralised 

and unitary, signature this increasingly moved away from the system of rights protection that 

was lauded by the German delegation.171 On the other hand, there was need for a system 

through  which  there  could  be  interaction  and  enforcement  of  European  legal  norms  by 

national courts.172 Judge Catalano was the main inspirational force behind the preliminary 

reference procedure,173 drawing from experience within his native Italy and the constitutional 

complaint in the German legal system.174

how the success of the procedure can also be measured by its adoption in other legal orders.
170 This  success  has  equally created  a  substantial  number of  detractors,  as  demonstrated  in:  Anderson  and 

Demetriou (n 169) 24.
171 See for a full history of the creation of the Court, D Tamm, ‘The History of the Court of Justice of the  

European Union Since Its Origin’; For the discussion on the nature of the judiciary Boerger-De Smedt (n 62) 
339.

172 MP Broberg and N Fenger, Preliminary References to the European Court of Justice (OUP 2010) 5.
173 See the oft-quoted speech made by then President of the Court Mackenzie Stuart: ‘Thus it is Mr. Catalano to  

whom we owe the idea for one of the most spectacular innovations of the Treaties of Rome by comparison  
with the Treaty of Paris, namely the reference for a preliminary ruling by way of interpretation. For the 
ECSC Treaty only provided for references for preliminary rulings on “validity”, recourse to which involved 
much more delicate considerations.  Fortified by the experience of the Constitutional  Court  of Italy,  Mr.  
Catalano made the suggestion that such references should be extended to questions of interpretation. Was he 
able to foresee at that time the exceptional judicial evolution which would be made possible on that basis? At 
all events we can only recognize that, without that procedure the greatest judgments of our Court would  
never have seen the light of day.’. ‘Address in Commemoration of Nicola Catalano, a Former Member of the 
Court, Delivered by Lord Mackenzie Stuart, President of the Court’ (18 October 1984); A transcript of the 
address can be found in, Court of Justice of the European Communities, Synopsis of the Work of the Court of  
Justice of the European Communities in 1984 and 1985 (Office for Official Publications of the European 
Communities 1987) 137–139.

174 Although sometimes compared to the French system, where civil  and administrative courts  interact  via 
references  or  via  the  Chambre de  Conflits,  the nature  of  those  proceedings  treat  law as  separate  legal 
domains that can only interact through these means whereas the European legal order is, at least in the mind 
of the Court and the most recent iterations of the Treaty, an integral part of the Member States' legal orders. 
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Article 177 EEC (now 267 TFEU)
The Court of Justice shall have jurisdiction to give preliminary rulings concerning:

(a) the interpretation of this Treaty;
(b) the validity and interpretation of acts of the institutions of the Community and of the

ECB;
(c) the interpretation of the statutes of bodies established by an act of the Council, where

those statutes so provide.
Where such a question is raised before any court or tribunal of a Member State, that  
court or tribunal may, if it  considers that a decision on the question is necessary to 
enable it to give judgment, request the Court of Justice to give a ruling thereon. 
Where any such question is raised in a case pending before a court or tribunal of a 
Member State against whose decisions there is no judicial remedy under national law, 
that court or tribunal shall bring the matter before the Court of Justice.

This provision not only creates the possibility for national courts to ask for the conformity of 

laws and acts by the Member States within the scope of European law, it equally opens up the 

possibility for the review of acts by the European institutions to be reviewed when issues of  

their legality are raised in national procedures.175 Although it is perhaps difficult to give any 

definitive answer on the federal nature of Europe at any given time, this provision very clearly 

exhibits the characteristics of a federal system of multi-tiered review.176 It is perhaps ironic 

that  this  innovation  especially  has  been  heralded  by  some  as  the  driving  force  for 

harmonisation  in  European  law.177 Through  the  case  law  emanating  from  preliminary 

references the Court created not so much a federal Europe, but rather a unitary polity based on 

the prerogatives attributed to the Community in the Treaty, especially the Common Market.178 

Most of the tenets of the European legal order find their origin in the preliminary reference 

175 The effect of a preliminary ruling are not the same as the effect of a judgment by the Court of Justice.  
Strictly speaking, the Court of Justice answers the question posed by the referring national court, thereby  
limiting itself to its own jurisdiction, namely those issues of EU law that it finds pertaining to the case. The  
referring court is under the obligation to then apply the answers, or indeed any further clarification given by 
the Court into their own judgments. The parties which have brought the case under reference before the 
national  court  are  technically  not  parties  to  the  reference  procedure,  only  the  referring  court  is  such,  
therefore only it is bound by the outcome. Consequently, it is for the referring court to determine whether it  
should disapply or, if it has the jurisdiction, even annul an act or law enacted by the Member State. Anderson 
and Demetriou (n 169) ch 13; Broberg and Fenger (n 172) ch 12.

176 The nature of which can be seen as complex as it not only creates a defacto new means of appeal for parties 
in Member States, it equally creates the possibility for the new plea 'inconformity with European law'. For 
the European legal order, the preliminary reference creates only an indirect way to challenge the actions of  
the institutions.  However,  there is  a clear  implicit  notion that  the article  should equally be seen as  the  
precursor to the possibility for a plea of infringing the principle of subsidiarity.

177 See  for  instance  Weiler,  who  theorises  that  the  preliminary  reference  procedure  has  been  especially 
successful because of the interaction of the ‘high’ European Court with the ‘low’ courts in the Member  
States,  which  awarded  them  not  only  a  position  of  power,  but  put  them  in  position  to  influence  the  
legislation where they otherwise would not have the possibility. Weiler, The Constitution of Europe (n 5) ch 
5 "The Least Dangerous Branch" p. 193 ff.

178 Famously, on the effect  of the Court on the internal  legal order and its position as ‘the least dangerous  
branch’ Stein (n 5).
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system;179 all of these have had the effect of further integrating and harmonising the legal 

orders of the Member States.180 It  is therefore questionable whether this can be seen as a 

federal dialogue, or only the authority of the constitutional court of a unitary state.

This is not a surprising development as there is a certain tendency in Supreme Courts 

to centralise power.181 In addition to that general tendency, the Court of Justice had the strong 

commitment to create a system through which the goals of the Community could be achieved. 

In the light of the arguments brought forward by the Member States at the time of the  Van 

Gend en Loos ruling, it is clear that most states were of opinion that the days of the debates 

between Kelsen and Schmitt were not yet past.182 It is only through the force of the Court that 

this debate could end and the Common Market could come to pass. It is equally clear that this 

has led to a strongly federal system in certain policy areas.183 Yet when it comes to the role of 

the Court, the niche it has created for itself is that of a strong constitutional court building a 

unitary state; not that of a federal one preserving a balance of sovereignty. Lenaerts has stated 

that: 

“Federalism is present whenever a divided sovereignty is guaranteed by the national or  
supranational  constitution  and  umpired  by  the  supreme  court  of  the  common legal 
order.” 

adding that:

179 Bebr, Development of Judicial Control of the European Communities (n 41) 362.
180 As Sander argues, until the Tobacco Advertising case, the Court has rarely enterained a thought on a federal  

balance,  see:  ‘Subsidiarity  Infringement  before  the  European  Court  of  Justice:  Futile  Interference  with 
Politics or a Substantial Step towards EU Federalism’ (2005) 12 Columbia Journal of European Law 517,  
536–537.

181 L Kramer,  The People Themselves, Popular Constitutionalism and Judicial Review (OUP 2004) ch ‘What 
Every  True  Republican  Ought  to  Depend  On:  Rejecting  Judicial  Supremacy’;  In  a  more  comparative 
perspective, see: A Bzdera, ‘Comparative Analysis of Federal High Courts: A Political Theory of Judicial 
Review’ (1993) 26 Canadian Journal of Political Science / Revue canadienne de science politique 3.

182 Kelsen,  Das  Problem  der  Souveränität  und  die  Theorie  des  Völkerrechts:  Beitrag  zu  einer  reinen  
Rechtslehre (Scientia 1960) ch 10 Die Theorie der Staatenverbindungen However, see for a more general 
theoretical underpinning, Ch.2 para 9. C Schmitt,  Verfassungslehre (1928); For a very clear application of 
these discussions on sovereignty in federal systems, see: R Schütze,  European Constitutional Law (CUP 
2012) ch 2.

183 As Moravcsik argues, when compared to other federal systems, the level of integration in the EU is actually  
quite weak when it comes to the classical prerogatives of states such policing, projecting military power,  
foreign policy and basic robustness of the state structure. ‘Federalism in the European Union: Rhetoric and 
Reality’,  The federal vision, legitimacy and levels of governance in the United States and the European  
Union (2nd edn, Oxford University Press 2003).
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“The  normal  enforcement  mechanism of  the  constitutional  balance  is  of  a  judicial 
nature and in case of conflict between validly enacted federal and component-entity  
laws, the former prevail over the latter.”184

Although meant as a reinforcement of the notion of the federal nature of the Community, this 

statement demonstrates the weaknesses of the judicial role of the Court in a federal structure. 

In a system in which a court almost exclusively rules in favour of the centralised government 

when its authority is challenged, in the utmost scenario considering whether it should have 

used a different legal basis, any notion of federalism and the basis of more a more democratic, 

more representative system based on the sovereignty of the people is a moot point. Although 

using the third dimension of the effect of the Treaty on citizens to shape the polity it was 

forming, the Court has actually merely used this  premiss to strengthen its  position in the 

binary relationship of the Community vis- à-vis the Member States. It is submitted that in a 

federal  system,  the  normal  enforcement  mechanism of  a  judicial  nature  when  there  is  a 

conflict  between  the  federal  and  component-entity  laws  is  the  finding  of  constitutional 

balance as dictated by primary legislation. It is not surprising that numerous Member States' 

supreme courts have voiced their objection against the concept of primacy as a result.185

It would have been possible for the Court of Justice to make use of either Article 173 

or 177 EEC to entertain the notion of a federal system of control of sovereignty.186 However, 

given the fact that the Court has made use of its judicial scrutiny to strengthen the framework 

and unitary nature of the Community, the institutional side of the Community has developed 

in  a  more  centralised  manner  than  the  substantive  side.  As  a  result,  the  possibilities  for 

opening the standing requirements as to create the possibility for a multi-tiered federal system 

184 K Lenaerts,  ‘Constitutionalism and the Many Faces of Federalism’ (1990) 38 The American Journal  of  
Comparative Law 205, 263.

185 Most famously the German Constitutional Court in its Solange I (BVerfGE 37, 271 2 BvL 52/71[1974]) and  
II (BVerfGE 73, 339 2 BvR 197/83 [1986]) judgments. However over the years the relationship with the 
constitutional courts of other Member States have been equally problematic. At least Spain (Case C-399/11 
Stefano Melloni v Ministerio Fiscal EU:C:2013:107, [2013]), France (CE 20 October 1989 Nicolo [1990] 1 
CMLR 173), Poland (Case P 1/05 European Arrest Warrents [Wyrok z dnia 27 kwietnia 2005 r. Sygn. akt. P 
1/05] and Case K 18/04 Accession [Wyrok z dnia 11 maja 2005 r. Sygn. akt. K 18/04]), the Czech Republic 
(Case C-399/09  Marie Landtová v Česká správa socialního zabezpečení EU:C:2011:415, [2011] ECR I-
05573 and especially the reaction calling the Court's actions ultra vires) and to a lesser extent Italy in whose 
legal order the Corte Costituzionale takes a somewhat different place than the courts in the aforementioned 
examples do in theirs, have had disagreements with the Court of Justice on the way in which the primacy of 
EU law should be interpreted in relationship to the constitutional orders. 

186 Either through explicitly adding a, as it would now be known, subsidiarity complaint in the interpretation of  
the four grounds of annulment thereby adding a qualitative dimension, or by adding a quantitative dimension 
by  treating  the  preliminary  reference  procedure  as  an  explicit  means  for  parties  to  invoke  subsidiarity 
complaints through the national courts.
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of review were excluded. Even Article 177 EEC, which can be seen as an eminently federal 

element within the Treaty system, has been used by the Court to further constitutionalise the 

Treaty and establish the primacy of European law. Although this can be seen as going against 

the original vision of the founding fathers, it is not unlike the path of the Supreme Court in the 

United  States.  Both  the  legislative  branch  and  the  Court  itself  are  able  to  react  when  a 

sufficiently  robust  institutional  framework  has  been  established.  As  evident  from  the 

foregoing, the Court is therefore not a federal court in the sense of Feldman's theory on the 

room for interpretation to judges in granting standing. This may be through its own volition, 

yet any other choice would have significantly weakened the effet utile of European law and 

undermined the position of the Court within the Treaty system. 

2.5 The Presence or Absence of Policy Directives in 
the Constitutional Document
At the time of the adoption of the Treaty of Rome, the European Economic Community did 

not have a clear policy directive that announced a vision on how it would conduct its affairs.  

The preamble is mostly evocative of the wish to improve economic conditions. Most of these 

wishes are significant in relation to the intentions of the Member States and have hardly any 

connection  to  the  Community  or  its  institutions.  Only  the  final  two  convey  a  sense  of 

something deeper: 

“INTENDING to confirm the solidarity which binds Europe and overseas countries, 
and  desiring  to  ensure  the  development  of  their  prosperity,  in  accordance  with  the 
principles of the Charter of the United Nations,
RESOLVED to  strengthen  the  safeguards  of  peace  and  liberty  by  establishing  this 
combination of resources, and calling upon the other peoples of Europe who share their 
ideal to join in their efforts,”

Yet it is clear that these do not aim to have any effect on natural or legal persons, but rather on 

the relationship of Europe with the rest of the world. It should be noted that the recital that 

refers to the Charter of the United Nations explicitly refers to that document's application in 

relation to interaction with developing nations. This can be explained by the focus of the 

European project at the time on economic development and the establishment of the internal 

market. There was no need for anything going beyond that scope. It is not surprising that this 

is reflected in the soberness of the preamble.
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2.6 The Approach to Human Rights under the Treaty
The final feature is the existence of human rights clauses in the constitutional framework, 

either through direct insertion of these clauses into the constitution or through the accession to 

human rights regimes.187 The only articles in the original Treaty dealt with sex discrimination 

regarding wages.  A possibility that was used by the Court  at  a  later  date  to establish the 

horizontal effect of Treaty provisions.188 It is of limited use to expand the general regime of 

standing for private applicants, it hardly illustrates a commitment to the development of a full  

human rights catalogue. Rather, as the Court has confirmed during the  Defrenne  saga, the 

reasoning behind the addition of the equal pay clause is of a purely economic nature, making 

it impossible for Member States to use female labour as a cost-cutting measure. It is equally 

hard to extract any broad vision on the protection of fundamental rights of those within the 

realm of European law. 

An argument could be made that all the Member States were at that time signatories to 

the  European  Convention  on  Human  Rights,  therefore  embedding  the  Convention  in  the 

European legal order. The problem is that it would take until 1991 for the Court of Justice to 

acknowledge the fact that the Convention had a “special significance” in the Community legal 

order.189 Before that explicit mention, it had only held that European law had fundamental 

human rights that were found “[...] in the general principles of Community law and protected 

by the Court.”.190 Only one year later the Court would add that fundamental rights formed an 

“[...] integral part of the general principles of law protected by the Court of Justice.”, going on 

to state that the protection of these rights was “[...] inspired by the constitutional traditions 

common to the Member States.”191 In Nold the Court stated that the ECHR could be used as a 

guideline within the framework of European law, which in relation to the original Treaty of 

Rome is the farthest reaching effect the ECHR could have.192 

187 See for instance the extensive catalogue of human rights in the South African constitution and the problems 
in enforcing those rights: Christiansen (n 36).

188 Case  C-43/75  Gabrielle  Defrenne  v  Société  anonyme  belge  de  navigation  aérienne  Sabena  (Defrenne) 
EU:C:1978:130, [1976] ECR 455 See paragraphs 8-10 for the economic reasoning behind the judgment. 

189 Case C-260/89  Elliniki  Radiophonia Tiléorassi  AE and Panellinia Omospondia Syllogon Prossopikou v  
Dimotiki  Etairia  Pliroforissis  and  Sotirios  Kouvelas  and  Nicolaos  Avdellas  and  others (ERT) 
EU:C:1991:254, [1991] ECR I-2925 para 41.

190 Case 26/69 Erich Stauder v City of Ulm – Sozialamt EU:C:1969:57 [1969] ECR 419 para 7.
191 Case 11/70 Internationale Handelsgesellschaft mbH v Einfuhr-und Vorratstelle fur Getreide und Futtermittel  

(Internationale handelsgeselschaft) EU:C:1970:114, [1970] ECR 1125. para 4. 
192 Case  4/73  J.  Nold,  Kohlen-  und  Baustoffgroßhandlung  v  Commission  of  the  European  Communities 

EU:C:1974:51, [1974] ECR 491.
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Only after  a  reaction  by the  Bundesverfassungsgericht  in  its  famous  Solange I  judgment 

would the Union officially adopt a Joint Declaration by the European Parliament, Council and 

the Commission concerning the protection of fundamental rights and the ECHR.193 From then 

on, the Union undertook to respect the fundamental rights set out by the ECHR as general  

principles of Community law. Of interest is the fact that general principles play within the 

system as envisioned by the Court. Their existence are already mentioned in the Algera case, 

yet their role with regard to judicial review is unclear.194 Tridimas enumerates a number of 

general principles found by the Court to exist  through the legal traditions of the Member 

States, and clearly they are linked to principles of human rights inasmuch as they are linked to 

the Rule of Law.195 As the Court regards general principles, as derived from the Member 

States, as having constitutional value, they have in later years been used to invalidate both 

acts of the Member States and acts of the Union. There are however two issues with relying 

on general principles in the context of rights before the Court. For one, the Court derives them 

from the common legal traditions of the Member States and it is therefore uncertain when 

they will be found and what their effect will be in the European legal order. Secondly, the 

Court mostly makes use of these general principles to fill lacunae in the system.196 In a later 

stage of European integration, the Court would use the principle of judicial protection to solve 

the problem with the role of the European Parliament within the Treaty system as its function 

no  longer  corresponded  with  the  role  allotted  to  it  in  the  Treaty.197 However,  from  the 

viewpoint of the Court, there was no  lacuna  to fill regarding the role of natural and legal 

persons in the scope of Article 173 EEC. Neither, as has been demonstrated,  is there any 

principle  contrary  to  the  proceedings  of  the  Court  in  the  constitutional  traditions  of  the 

Member States.198 The manner in which the right  of judicial  protection is  safeguarded by 

Article 173 EEC does not differ so significantly as to allow a significant alteration of the 

meaning of the drafters of the Treaty. 

193 OJ C 103 of 27 April 1977, p. 1. 
194 Case 8/55 Fédération Charbonnière de Belgique v High Authority EU:C:1956:11, [1956] ECR 291.
195 Tridimas  mentions  the  right  to  judicial  protection  as  well  as  principles  such  as  the  principle  of  non-

discrimination, protection of fundamental rights and rights of defence. T Tridimas, The General Principles  
of EU Law (OUP 2006) 6.

196 ibid 1.6.1.
197 Case C-70/88 Parliament v Council (Chernobyl) EU:C:1990:217, [1990] ECR I-2041.
198 See supra at 2.1.2.
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After the Single European Act, which introduced more social economic and environmental 

rights, and especially after Maastricht the constitutional features shifted significantly. Yet it is 

clear from the above that literally and teleologically the possibility for a broad interpretation 

of the standing requirements for natural and legal persons under the original Treaty of Rome 

through abstraction of human rights norms or through the finding of general principles was 

impossible. 

2.7 Conclusion
To what  extent  is  there  a  possibility  for  the  judges  of  the  European  Court  of  Justice  to 

interpret the Treaty in such an extent as to create a higher level of openness for private and 

public interest applicants? Given the role that the Court of Justice has created for itself within 

the Treaty system, the question is easily answered by stating that it has all the power it wants 

to have. Who is to limit the Court but the Court itself, given the wide scope of its mission, to 

give the definitive interpretation of the Treaty? Yet still, even though the ECJ had a liberal 

stance on the issue of standing during the ECSC Treaty, and even though it has been a knight 

triumphant regarding the rights of citizens derived from European law, it strictly applies the 

rule it formulated more than 50 years ago. This chapter tried to define the origins of this rule, 

by applying a framework that aims to describe the four elements that limit judges in their 

interpretation of the law. Although the European Economic Community is not a state, the fact 

that Feldman applies his theory in the framework of the Commonwealth, combined with the 

effect of the judgment of the ECJ in  Van Gend en Loos, make the theory's application in a 

European context relevant. 

By analysing the state of the European project at the time of the Plaumann judgment, 

it is possible to deduce whether the Court of Justice could have created a more accessible 

system of  locus standi.  To that end, analysis of the first element of Feldman's framework 

shows how the founding fathers of the Treaty of Rome explicitly reacted against the Court's 

line of rulings during the days of the ECSC. Furthermore, given the manner in which the 

nature of standing and as such the relationship between legislation, administration and citizen 

is a product of the culture and history of a society, it is clear that the European system has 

become an amalgamation of the systems in place at its foundation. Mostly built on the French 

tradition of Droit Administratif, there was no clear indication that citizens should have easy, if 
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any, access to the Court of Justice. German, and indeed through judge Catalano, Italian legal 

traditions have offered some nuance to this approach by way of the preliminary reference, yet 

the German school of individual rights protection was not a significant contributor to the 

discourse at the time of the Treaty of Rome's foundation. As history and societal change have 

an  effect  on  legal  orders,  the  young  European  legal  order  at  the  time  of  the  Plaumann 

judgment had only the deliberations of the main negotiators to interpret the wording of Article 

173 EEC. All actors involved were intimately acquainted with those deliberations, many of 

them having been part of them. 

Secondly, the structure of the European Economic Community made it impossible for 

natural or legal persons to be granted standing on the basis of any federal premiss. Although 

there clearly was a federal impulse behind European integration following WWII, this was not 

reflected in the Treaty of Rome after the failure of the Defence and Political Union. As a 

result, the nature of the EEC was debatable and opinions of even the parties involved varied 

widely, with a far less intensive stage of federalisation than was at one point foreseen. The 

Court was in a position to end this  debate and create a more federal structure of judicial 

review through, for instance, the use of Article 177 EEC. However, not unlike the Supreme 

Court of the United States, the ECJ proceeded to create a strong centralised system, thereby 

ending any debate on the sovereignty of the Community and its relation to the sovereignty of 

the Member States whist simultaneously created a strong hierarchical force to achieve the 

goals of the Treaty. This precluded a more equal interaction between ECJ and the (supreme) 

Courts of the Member States, yet it has been an incomparable success which would not have 

succeeded in a more federal approach to judicial review, although conversely the case law of 

the Court has succeeded in creating a strongly federal common market.

The two other criteria are of relatively less importantance at this stage of European 

integration. Although the Court is well aware of the human rights and general legal principles 

within the newly created legal order, the discussion regarding the federal aspects of the Treaty 

illustrates how all  semblances of  deeper  integration were left  out of  the 1958 Treaty.  By 

focussing purely on Economic integration, in part in hopes of creating a spillover to social and 

political policy areas, the Court was not a human rights court, nor was it under obligation to 

further more lofty goals than the economic goals expressed in the preamble.  This is only 

logical,  as  will  be  demonstrated  in  the  following  chapters,  as  these  two elements  would 
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undergo the most extensive changes as the European Economic Community deepens into the 

European  Union  with  wider  competences  in  fields  such  as  external  relations  and  human 

rights. Until that time, the Court had no significant possibilities to extend standing beyond the 

system prescribed by the Treaty and the effect of the first two elements on their room for 

interpretation. 

Plaumann  seems  to  be  a  logical  outcome  for  a  system  created  out  of  the  legal 

traditions of the Member States, that does not support multi-level scrutiny, with no significant 

influence from policy goals or human rights regimes. Judges have a severely limited space to 

interpret the standing regime within such a system. At the time of the European Economic 

Community, it is clear that this applies to all applicants that are not almost identical to an 

addressee. It is not only the economical nature of the project that precludes a deeper level of 

interaction between citizenry and the European legal order, rather it is the very nature from 

every angle that explicitly opposes that interaction. In this light, it is clear that public interest 

litigation is completely unheard of. At the time of the  Plaumann  judgment, it was virtually 

unknown in the legal orders of the Member States. Given the hostility of the European legal 

order against  intervention from non-addressees,  which lest  we not forget was a hard won 

concession at the time of drafting, it is unimaginable that PIL would be implemented by the 

Court as part of legal doctrine of Europe. Rather, PIL needs the development of the elements 

that are as of 1962 still rudimentary developed. Therefore, the following chapter will address 

changes in the Treaty following the Single European Act, Maastricht, Amsterdam and Nice, 

and address the rise in criticism of the Court's interpretation of Article 173 EEC and the start 

of a movement for PIL in the European legal order. As the four elements that influence the 

space for interpretation by the Court changes, how does the Court react?
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3.1 Introduction
The changes in the European legal order have been significant. While the European Economic 

Community started its life in a diminished version of the original ideal, the Union has been 

deemed to have evolved into a  sui generis  polity with strong federal elements. As a result, 

there have been changes to the four elements that shape the Court's interpretative space. This 

chapter is divided, like ancient Gaul, into three parts.1 First, a summary will be given of the 

most frequently advanced criticisms of the Plaumann doctrine. It is submitted that these can 

be classified in four categories: the fact that the reasoning in  Plaumann  differed from the 

interpretation under the ECSC; the claim that the Court takes an illogical approach to the 

concept of ‘individual’; the doctrine’s breach of fundamental human rights, and, finally, the 

assertion that it is merely docket control without any theoretical underpinning. By grouping 

the  criticisms,  it  is  possible  to  condense  and address  the  long history  of  criticism.  After 

looking at the roots of these points of criticism, the changes in the theoretical framework will 

be discussed in the second part of the chapter. Between 1963 and the 2003 IGC on the Future 

of Europe, each element will be highlighted and the evolution within that element described 

and analysed. Given the nature of the European project, it will be demonstrated how some 

elements  have  developed  more  than  others,  which  in  turn  will  have  an  outcome  on  the 

possibilities for the Court. The third section then compares the criticism and the development 

of the interpretative space of the Court.

It  is  submitted  that  the  theoretical  framework  will  demonstrate  that  seemingly 

extensive changes to the elements that shape the interpretative space need not have an equally 

great impact on the Court's possibilities to interpret the standing requirements. It will also be 

shown how certain criticisms are less valid, as they in fact do not address the underlying 

problem, but are more general criticisms of the judicial representation of interests and rights. 

Although a valid point of discussion, it is one that can be pursued in respect for any legal 

order and does not fall within the remit of this thesis. Finally, it will be possible to analyse 

how these developments have led to a logarithmic effect on the judicial defence of the public 

interest, a form of litigation the advocacy of which rises starting form the 1990s. Logarithmic 

1 Gallia est omnis divisa in partes tres, quarum unam incolunt Belgae, aliam Aquitani, tertiam qui ipsorum  
lingua  Celtae,  nostra  Galli  appellantur. Julius  Caesar,  Commentarii  de  Bello  Gallico:  Latin  Text 
(CreateSpace  Independent  Publishing  Platform  2016)  pt  1  The  famous  first  line  of  Julius  Caesar’s 
description of the conquest of Gaul.
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in the sense that seen together, each of the elements in our framework only amplifies and 

strengthens the Court’s restrictions to interpret standing in a way that is more permissive for 

those who seek to defend an unindividualisable interest. The conclusion of this chapter will 

then form the stage for the changes brought about by the IGC and the subsequent Constitution 

for Europe. 

3.2 Four Criticisms of the Court.
Since the Court’s ruling in  Plaumann it is possible distinguish five main arguments that are 

raised,  either  through academic  writing  or  that  of  Advocates  General,  against  the limited 

scope  of  the  Court's  interpretation  of  the  term  'individual  concern'.  There  is,  perhaps 

unsurprisingly, a significant overlap between these concepts, which will be addressed in the 

following sections.

3.2.1 Differences in interpretation in comparison to Article 
33 ECSC
The earliest authors remarked upon the differences between the standing regime as it existed 

under article 33 of the ECSC and that of Article 173 EEC.2 Under the ECSC regime, the Court 

had adopted a much more liberal system, as already demonstrated in the previous chapter.3 

The structure of Article 33 ECSC is very different from that of Article 173 EEC, but it is clear 

where a comparison can be made:

Article 33 The Court shall have jurisdiction over appeals by a member State or by the 
Council for the annulment of decisions and recommendations of the High Authority on 
the grounds of lack of legal competence, substantial procedural violations, violation of 
the Treaty or of any rule of law relating to its application, or abuse of power. […]

The enterprises, or the associations referred to in Article 48, shall  have the right of 
appeal  on  the  same  grounds  against  individual  decisions  and  recommendations 
concerning them, or against general decisions and recommendations which they deem 
to involve an abuse of power affecting them.4

2 A Barav,  ‘Direct  and  Individual  Concern :  An  Almost  Insurmountable  Barrier  to  the  Admissibility  of  
Individual Appeal to the EEC Court’ (1974) 11 CMLRev 191, 191 But the Court itself has remarked upon  
this fact in cases such as Joined Cases 16 and 17/62 Producteurs de Fruits EU:C:1962:47, [1962] ECR 471 
and Case 40/64 Sgarlata EU:C:1965:36, [1965] ECR 215.

3 See Chapter 2, section 3.1.
4 Definitions of 'associations' and 'undertakings' could be found in Article 48 and 80 of the ECSC.

67



Evolving Commentary on an Evolving Constitution

The ECSC regime may seem to be more strict in some ways when compared to the EEC 

regime. Only undertakings and associations are permitted to have measures reviewed by the 

Court, and the measures they are able to have reviewed are only those of the High Authority 

(Commission).5 However, within the ECSC system, the position of the High Authority had a 

much larger impact on the Steel and Coal producers than the Council, with the High Authority 

effectively being the implementing institution for  most  measures.  Apart  from limiting the 

scope to acts of the High Authority, the applicants were not limited by the nature of the acts 

they could have reviewed. All acts, even General Decisions (similar to Regulations in the 

EEC context) could be reviewed by the Court on the instigation of an applicant. Perhaps more 

importantly for authors comparing Article 33 ECSC to Article 173 EEC is the fact that there is 

no  necessity  in  the  former  for  applicants  to  show that  they  are  directly  and individually 

affected by the act. In the case of individual decisions and recommendations, they need only 

show a concern, and in the case of general decisions and recommendations they need to be 

affected. The Court has in subsequent case-law staunchly defended a broad interpretation of 

these  terms.6 Where  the  Court  has  reasoned  against  Advocates  General  who  sought  to 

introduce concepts such as individuality,7 so it can be reasoned, it should be able to with be 

them in rejecting to rigid an interpretation.

3.2.2 Illogical Approach to 'individual' 
The formula used in Plaumann focusses on the individuality of an applicant in a conceptual 

sense, not in a real sense. As such, an applicant will not be 'individually concerned' even when 

he is the only economic operator affected by a measure of general application. Criticism of the 

logic behind this line of reasoning has existed from the beginning, as a number of authors 

explicitly reference the number of clementine importers. Craig and de Burca mention this as a 

'pragmatic  difficulty',  one which  has  the  effect  of  excluding all  but  the  most  exceptional 

applicants.8 The reasoning goes beyond the mere numerical or economical and is to a certain 

extent exacerbated by the Court's own case-law following Plaumann in which it established 

5 TC Hartley,  The Foundations of  European Community  Law: An Introduction to  the Constitutional  and  
Administrative Law of the European Community (Clarendon Press 1981) 378.

6 Cases  7  and  9/54  Groupement  des  Industries  Sidérurgiques  Luxembourgeoises  v  High  Authority 
EU:C:1956:2  ,  [1956]  ECR  175;  Case  8/55  Fédération  Charbonnière  de  Belgique  v  High  Authority  
EU:C:1956:11, [1956] ECR 245.

7 Opinion of Advocate General Roemer in Cases 7 and 9/54 [1956] ECR 175 at 215 EU:C:1956:1.
8 ‘The “possibility” of locus standi is like a mirage in the desert, ever receding and never capable of being 

grasped.’ P Craig and G de Búrca, EU Law: Text, Cases and Materials (4 edition, OUP 2007) 512.
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what is often called, a closed group criterion. Under this concept, applicants will be able to 

show an individual concern when they are part of a closed group of potential litigants.9 This 

case-law arose from cases dealing with the Common Agricultural Policy where in a number of 

cases  the  Commission  took measures  that  had  a  retroactive  effect  in  time.10 Whether  for 

import tariffs, import allowances or grain quota, the nature of these procedures entails that 

importers or producers need to lodge a permit request or the request for securities with the 

relevant intervention board. When thereafter the Commission implements an act that has its 

effect  before  the  cut-off-date  for  the  permits  in  question,  it  should  be  able  to  precisely 

ascertain which parties are affected.  Those parties that have submitted for,  for instance,  a 

request for a permit are now a closed group. They alone are affected by the (retroactivity of) 

the Community act. There is no possibility for any other party to join them, as the period for  

lodging a permit request has passed. In these cases, the Court will find that parties are able to 

distinguish themselves from others that are potentially affected by the act in question.

This is of course not the only manner in which a group can be established. When 

debating on the legality of a scheme to support isoglucose producers in a specific region in 

Italy, it  should be relatively easy to establish the number of producers in that region. The 

Court has however excluded this reasoning as it stated that applicants will not be able to be 

granted standing when they are affected by a measure, merely due to the fact they are actors in 

the market which the measure in question aims to regulate. Furthermore, any such actor will  

not be able to differentiate itself as it is potentially possible for any other to begin a similar 

(economic)  activity  and  thus  be  equally  affected.  This  is  therefore  the  main  point  of 

contention as a number of authors have pointed out that it is not reasonable to claim that a 

factory could spring up in mere moments. 

3.2.3 The issue of human rights
A relatively recent development is the introduction of human rights as an argument against the 

Courts doctrine. It is submitted that this argument has developed from, amongst other factors 

such as the drafting of the Charter, the Court's own interpretation of the role of the European 

9 Joined Cases 106 and 107/63 Alfred Toepfer and Getreide-Import Gesellschaft v Commission EU:C:1965:65, 
[1965] ECR 405.

10 As was argued by Stein and Vining, this retroactivity may have been one of the leading reasons for the  
Court’s case-law. E Stein and JG Vining, ‘Citizen Access to Judicial Review of Administrative Action in a  
Transnational and Federal Context’ (1976) 70 Am. J. Int’l L. 219.
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Convention  on Human Rights  (ECHR),  and the  rule  of  law in  the  European legal  order. 

Although such rights were not mentioned in the original Treaty, the Court has introduced them 

through the concept of general principles of law, giving special prominence to the ECHR as 

an indicator of the existence of these general principles. 

While fundamental rights were introduced relatively early in the European legal order, 

the concept of the rule of law was only introduced in 1986 with the seminal judgment in Les 

Verts.11 For  the  purposes  of  the  current  discussion,  it  will  be assumed that  any argument 

against the Court's doctrine based on rule of law arguments has essentially the same pedigree 

as  any argument  based  on human rights  doctrines.12 Perhaps  made  famous  by  Advocate-

General Jacobs in his Opinions in both Extramet and Jégo-Quéré,13 the reasoning behind the 

argument that the Court (and by analogy the Union) does not adhere to the rule of law is 

based on the fact that there is an implicit obligation for a Court to pursue the highest level of  

judicial protection it can offer.14 In this, there is a strong link to a sense of justice. If the Court 

wishes  to  live  by  the  rule  of  law,  it  must  offer  standing  to  those  that  are  in  need  of 

adjudication. This is clearly linked to the concept of the right to a fair trial as laid down in  

Articles 6 and 13 ECHR and Article 47 of the Charter.15 

This is the argument that has had the most influence on the academic critique. The 

idea that the Court’s failure to grant standing to those parties who are unable to have their 

problem addressed at any other forum, leads to a denial of justice. In conjunction with this 

issue,  issues of fairness and efficiency are often mentioned. Where fairness is  concerned, 

11 An earlier case already made reference to this concept, Case 101/78  Granaria BV v.  Hoofdproduktschap 
voor Akkerbouwprodukten EU:C:1979:38, [1979] ECR 623, where in the English version the Court refers to 
“[…] respect for the principle of the rule of law”. However, in context of the paragraph, it is clear that the 
Court  means this to signify legality control.  This becomes eminently clear when one reads the original  
language version of the judgment. In Dutch, the court comes to the conclusion that “[…]  uit het in het 
verdrag  neergelegde  stelsel  van  wetgeving  en  rechtspraak  volgt  [dus]  dat  de  eerbiediging  van  het 
communautaire  wettigheidsbeginsel [weliswaar]  meebrengt  dat  de  justitiabelen  het  recht  hebben  de 
geldigheid  van  verordeningen  in  rechte  te  betwisten,”  (emphasis  added).  Here,  communautaire 
wettigheidsbeginsel literally means ‘the Community concept of legality’.

12 As will be demonstrated, there is a substantial overlap between the principle of the rule of law and the  
articles in the European Charter of Fundamental Rights (Charter) and in the Convention dealing with access 
to justice. 

13 Case C-358/89 Extramet Industrie SA v. Council EU:C:1991:144, [1991] ECR I-2501 partly setting out the 
notion of procedural rights Case C-263/02P Commission v. Jégo-Quéré EU:C:2003:410, [2004] ECR I-3425 
on the wider notion of rights for the applicant in the light of the rule of law.

14 Hartley (n 5) 383.
15 See for instance LW Gormley, ‘Judicial Review: Advice for the Deaf’ (2005) 29 Fordham Int’l LJ 655, 670; 

or Albors-Llorens ‘The Standing Of Private Parties To Challenge Community Measures: Has The European 
Court Missed The Boat?’ (2003) 62 Cambridge Law Journal 77, 82 in their discussion on the disagreement 
between ECJ and CFI on the issue.
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authors cite Jacobs in his opinion in  Jégo-Quéré, where he argued that where an applicant 

takes issue with a European act, that issue should be resolved in the most suitable forum, the 

Court of Justice. Jacobs shored up his reasoning by pointing out how Member State courts are 

not always obliged to refer a case, making it probable that certain cases will take a long time 

to make it to the Court. The problem was exacerbated by the fact that the only court with the 

authority to annul acts by European institutions is the Court in Luxembourg,16 The ideas set 

out by Jacobs have been very influential, to the point where they have become the rallying 

call for most authors after his opinion was delivered.17 

Closely related to the introduction of the rule of law in a more encompassing manner 

in the European legal order is the idea of justice,18 not in the manner of the denial thereof as 

would fall within most common readings of the concept of the rule of law, but rather the idea 

that  without  a  right  of  standing,  certain  goals  that  Europe  has  set  itself  will  become 

unattainable. There are authors who remark that there is an issue of justiciability due to the 

nature of the manner in which rights find there way into the European legal order.19 Although 

the Court has made use of rights in its case-law, the effect of these rights on the procedural 

element of standing, rather than the substantive element of grounds for review is unclear.20 

Public interest litigation is therefore developed from the idea of obtaining justice. The 

Court as the enforcer of a higher concept of that what is right. This can only occur not only 

when rights are justiciable by those who claim their personal, individualisable rights have 

been  infringed  but,  so  goes  the  argument,  justice  will  be  done  when the  Court  can  also 

adjudicate  in  those cases  in  which the right  infringed in  not  to  be individualised.  Justice 

16 Following C-314/85 Foto-Frost v. Hauptzollamt Lübeck-Ost EU:C:1987:452, [1987] ECR-4199.
17 Jacobs’ Opinion is very well cited, see: Gormley, ‘Judicial Review’ (n 15); T Tridimas and S Poli, ‘Locus  

Standi of Individuals under Article 230(4): The Return of Euridice?’,  Making European Community Law:  
The Legacy of Advocate General Jacobs at the European Court of Justice (Edward Elgar 2008) and the 
works cited therein.

18 See for instance Geddes, when comparing the reluctance of both English and European Courts in allowing  
standing for environmental NGOs. A Geddes, ‘Locus Standi and EEC Environmental Measures’ (1992) 4  
JEL 29, 33.

19 This often translates in the wish for a more direct relationship between standing and infringed rights. Ludwig 
Kramer, ‘Public Interest Litigation in Environmental Matters before European Courts’ (1996) 8 Journal of  
Environmental Law 1; S Schikhof, ‘Direct and Individual Concern in Environmental Cases: The Barriers to  
Prospective Litigants’ (1998) 7 European Energy and Environmental Law Review 276; R Lawson, ‘Human 
Rights: The Best Is Yet to Come’ (2005) 1 European Constitutional Law Review 27; N Sadeleer, ‘Enforcing  
EUCHR  Principles  and  Fundamental  Rights  in  Environmental  Cases’  (2012)  81  Nordic  Journal  of 
International Law 39.

20 The  discussion  of  relying  on  other  rights  than  those  already  mentioned  regarding  fair  trial,  has  been 
relatively non-existent in the personal scope. That discussion seems to be beholden to the public interest,  
such as the enforcement of environmental or social rights.
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therefore goes beyond the mere idea that there should be a change in the Courts approach to 

standing from the traditional French doctrine as described in the preceding Chapter,21 to a 

rights based approach not dissimilar from the German doctrine. That doctrine is still based on 

the idea of a personal grievance.22 Justice, to those advocating an active role for public interest 

litigation, takes on aspects of the Dworkinian judge who needs to do what is right.23

3.2.4 Docket control
Finally, an often heard commentary is the fact that the Court of Justice is merely making use 

of  a  strict  interpretation of the Article  on judicial  review as  a  means to docket  control.24 

Docket control is the system whereby the judiciary makes use of standing requirements to 

control  access  to  the  court  to  weed  out  litigious  'busy-bodies'  and  keep  the  workload 

manageable. There is great difficulty in either confirming or disproving this theory, as it is not 

founded on law, rather on practice, therefore there will be no references to this point in the 

case  law  of  the  Court.  However,  the  Court  of  First  Instance  has  made  reference  to  the 

problems faced by the Court(s) due to the ever increasing workload. In its contribution to the 

1996 Intergovernmental Conference (IGC), the CFI states how a strict interpretation of the 

standing requirements could help to stem the case load.25

Docket control is seen as especially onerous as it  encompasses a sense of judicial 

arbitrariness that could potentially lead to the denial of justice for those that have nowhere to 

turn to,  merely due to  managerial  necessities.26 It  seems to be especially  atrocious to  the 

English legal mind, with for instance Gormley stating how problematic applicants can easily 

be controlled for through the Courts' discretion in interpreting (now) Article 263 TFEU.27

21 See Chapter 2, section 3.2.
22 Koppen and Ladeur discuss the problems of a system of individual rights in a comparative German/EEC  

context. I Koppen and KH Ladeur, ‘Environmental Rights’,  Human rights and the European Community:  
the substantive law, vol 3 (Nomos 1991).

23 R Dworkin, A Matter of Principle (Harvard University Press 1985) 119.
24 A Arnull,  ‘Challenging Community Acts  - An Introduction’ in HW Micklitz and N Reich (eds),  Public 

Interest Litigation Before European Courts (Nomos 1996); LW Gormley, ‘Judicial Review in EC and EU 
Law—Some Architectural Malfunctions and Design Improvements?’ (2001) 4 Camb. YBELS 167, 167.

25 Contribution of the CFI for the Purpose of the 1996 Intergovernmental Conference, 17 May 1995, see also 
JP Jacqué and JHH Weiler, ‘On the Road to European Union–A New Judicial Architecture: An Agenda for 
the Intergovernmental Conference’ (1990) 27 CMLRev 185.

26 FG Jacobs, ‘The Influence of European Community Law on Public Law in the United Kingdom’ (1999) 2  
CYELS 1, 11.

27 Gormley,  ‘Judicial  Review  in  EC  and  EU  Law—Some  Architectural  Malfunctions  and  Design 
Improvements?’ (n 24).
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3.3 Developments in the Four Elements

3.3.1 Availability of Legal Challenges
During  the  maturation  of  the  European  Economic  Community  into  the  European  Union, 

Article 173 EEC went through a number of changes. The wording was adapted to reflect the 

changing  position  of  the  European  Parliament  and  a  number  of  other  bodies  within  the 

legislative processes. Slowly, the Parliament moved from the newly created category of semi-

privileged applicant, allowed only to defend its own prerogatives, to that of a fully privileged 

applicant as it became able to affect third parties through the growth of its decision making 

powers. Although these changes have been very significant, and have in part been initiated by 

the Court as it resolved issues of legality, the changes from Article 173 EEC into Article 230 

EC have not had a fundamental effect on the constitutional value of that article from the point 

of view of the analytical model used to value the Court's interpretative space. However, this 

does not mean that there has been no change in the availability of legal challenges. 

The changes in the availability of legal challenges are in fact derived from the case 

law of the Court. There are two reasons why this may seem contradictory to a casual observer. 

For one, given the constitutional nature of the Treaty and the intent of the drafter described in 

the preceding chapter, the fact that the Court of Justice is able to subvert these intents may be 

seen  as  unconstitutional.  It  could  also  be  construed  as  gainsaying  the  current  theoretical 

framework.  Secondly,  it  is  remarkable  to  conclude  that  the  Court  has  an  effect  on  the 

possibilities to challenge legal acts on the one hand, whilst discussing the severely limiting 

effect it has had through one line of reasoning in relation to the same article. However, this 

apparent dichotomy is already signalled by the Court in the Plaumann judgment:

“[Moreover] provisions of the Treaty regarding the right of interested parties to bring an 
action must not be interpreted restrictively.”28

This dichotomy is, however, a false one. A number of distinctions need to be made before 

discussing the actual case law of the Court and how it has changed the relationship between 

the article guiding judicial review and the natural or legal person who wants to invoke it. It  

should be remembered that in the discussion on the constitutional space awarded to courts for 

the interpretation of the right to standing for applicants, the text of the articles setting out the 

28 Case 25/62 Plaumann & Co v Commission EU:C:1963:17, [1963] ECR 107.
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legal regime are part of a broader picture, framed by the legal traditions and instructions and 

deliberations that gave birth to the constitutional order. As has been demonstrated, there was 

an explicit limitation of the Court’s possibilities to widen the relationship defined by the terms 

'direct and individual  concern'.  However,  as can be inferred from the commentary on the 

system of judicial review under the ECSC Treaty as compared to the system applied by the 

Court under the EEC Treaty, the Court has developed a rich framework going beyond the 

relationship of the applicants to the act. The system of judicial review is in the eyes of the 

Court a cornerstone of the constitutional system, thereby covering all contingencies where 

applicants have standing.

The action for annulment therefore developed along a two pronged route. Although the 

most discussed, and to the essence of this work most important, element of the article may be 

seen to be the concept of individual concern and the Court's strict interpretation thereof, the 

other elements within the Article have hardly raised any discussion regarding the fact that the 

Court  has  interpreted  them  very  liberally.  If  the  Article  is  dissected  into  its  constituent 

elements,  the alchemical  exercise would produce four  components relating to  natural  and 

legal  persons.29 Of  these four  elements,  the  Court  has  been very willing to  give a  broad 

interpretation  to  potentially  difficult  terms  such  as  the  nature  of  a  decision,30 or  what 

constitutes a decision in the form of a regulation. By contrast, until recent developments, the 

study of the nature of the term 'direct concern' has been virtually non-existent, as the Court 

has  employed  a  relatively  relaxed  standard  to  ascertain  the  effect  of  an  act  upon  a 

complainant.

The Court's approach to the definition of the categories of acts  that fall  under the 

scrutiny of Articles 173 EEC and 230 EC has had the biggest impact. The case law on what 

29 (1) natural and legal persons, (2) decision, (3) in the form of a regulation, (4) direct concern, (5) individual 
concern

30 Case 101/76 Koninklijke Scholten Honig NV v. Council and Commission EU:C:1977:70, [1977] ECR 797, 
para 10. For striking examples, see the case-law relating to Dumping and the manner in which measures 
could be deemed to be ‘decisions’ as parties could be derived from the contested measures: Case 113/77  
NTN Toyo Bearing Company v.  Council EU:C:1979:91, [1979] ECR 1185; Case 119/77  Nippon Seiko v.  
Council and Commission EU:C:1979:93, [1979] ECR 1303; C-150/87  Nashua Corporation and others v  
Commission and Council EU:C:1987:484, [1987] ECR 4421, and their many derivatives. On the effects of 
statements  by  the  Commission  on  potential  applicants,  see  Case  T-3/93  Air  France  v.  Commission 
EU:T:1994:36, [1994] ECR II-121.  For an interesting case, see: T-243/01  Sony Computer Entertainment  
Europe Ltd v. Commission EU:T:2003:251, [2003] ECR II-4189, where a seemingly broad decision by the 
Commission  was  found  to  apply  to  the  applicant  as  it  was  continuously  mentioned  by  name  in  the 
documents supporting the anti-dumping measure.
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constitutes a decision or a decision in the form of a regulation, shows a Court well aware of 

the problems that might occur if the definition were to be construed strictly. Already the EEC 

had at its disposal a plethora of categories of acts, the effect of which on natural or legal  

persons could be significant, yet the nature of which could lead to their inviolability. Both the 

Council and the Commission argued that the wording of the Article indicated a specific use.31 

They argued that parties could only request the review of acts addressed to Member States.32 

Similarly, the Commission argued that the form of the contested act is of the essence, not the 

content, following the logic of the summary of legal acts (then) set out in Article 189 EEC. As 

in Plaumann, the Court has not accepted these views. Rather, it has a long record of stating 

that it is the effect of the contested act that determines whether a natural or legal person will 

be able to have it reviewed. This has lead to the inclusion in this category of acts such as 

statements by Commission officials,33 or international agreements.34 

Even though the Court embraces a less formalistic approach to the categories of acts 

that can be challenged, this leads to a seemingly greater level of obscurity. The Court seems to 

have taken a holistic approach to the criteria allowing natural and legal persons to bring their 

case. Although there are three distinct qualifiers that relate to the relationship between the 

applicant and the contested act. The actual application of these terms could be either seen as 

interlinked or, for those of a more sceptical persuasion, muddled. Objectively, the paragraph 

on natural and legal persons starts by qualifying the type of acts that can be challenged. The 

fact that decisions and decisions in the form of a regulation were set out as the legal acts that 

can be reviewed, at least implies the wish for a direct relationship between the applicant and 

the institution initiating the act. As such, acts of general application such as legislative acts, 

can be deemed to be excluded. This explains the need for the specification of the category of 

acts that are factually decisions even though they are in the form of a different legal act.

A problem that  becomes clear  at  the beginning of  the Court's  development  of the 

article  through  case  law is  that  there  is  an  overlap  between  the  concepts  relating  to  the 

applicable legal acts, and the terms of direct and individual concern. At face value, it would be 

logical to assume that 'direct concern' involves the nature of the causal relationship between 

the act and the changes in the (legal) status of the applicant. Individual concern then relates to 

31 See for instance Case 96/71 Haegemann v. Commission EU:C:1972:88, [1972] ECR I-1005.
32 Case 25/62 Plaumann EU:C:1963:17, [1963] ECR I-95.
33 Case T-3/93 Air France v. Commission EU:T:1994:36, [1994] ECR II-121.
34 Case 22/70 Commission v. Council (ERTA) EU:C:1971:32, [1971] ECR I-163. 
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the quality of the relationship between the applicant and the legal act: does the act in question 

target the applicant, or is his relationship to the act in no means qualifiable as particular and 

thereby merely coincidental? 

It is immediately clear that these terms intermesh: if an act is a decision or at least can 

be  qualified  as  such,  does  that  not  automatically  mean  that  the  applicant  is  directly  and 

individually concerned? The earliest case law of the Court is frequently unclear on this point, 

with the Court choosing, seemingly willy-nilly, the element on which its bases its decision to 

create or grant standing. When an act was deemed to be a decision in the guise of a regulation, 

the Court stated in for instance International Fruit that it had found the regulation in question 

to be a “[…] conglomeration of individual decisions.”.35 As the regulation therefore directly 

affected  the  legal  status  of  the  applicant,  the  Court  went  on  to  conclude  that  “[…]  the 

decisions [are] of individual concern to the applicants.”.36 When a regulation was contested in 

Société pour l'exportation des sucres the Court assessed the nature of the Regulation in one 

fell swoop with the nature of the applicant, stating in essence that the specific nature of the 

Regulation, which dealt with the system of refund certificates,37 led to the conclusion that the 

applicant was directly and individually concerned.38 This line of reasoning that would later be 

used in, for instance, Toepfer.39 On the other hand, when a Regulation clearly did not have the 

scope  conceived  by  the  Commission  upon  drafting,  such  as  all  inhabitants  within  the 

Community  in  a  Regulation  primarily  concerning  citrus  growers,  the  Court  would  deny 

standing based on the effect of the Regulation.40

35 Case 41-44/70 NV International Fruit Company and others v Commission EU:C:1971:53, [1971] ECR I-411 
para. 21.

36 ibid para. 22 The Court earlier on mentioned how due to the nature of the application process concerned and  
the regulation under scrutiny, there could only be a limited number of affected parties. However this does not 
seem to have a further effect in the reasoning used, even though this hints of the theory of a 'closed class' to  
be necessary to establish individual concern.

37 A system whereby (agricultural)  producers  can mitigate severe fluctuations in the currency market  that  
would otherwise devalue their export. To be eligible for compensation for these fluctuations, the producer  
will need to be in the possession of a 'Refund certificate' which are allocated in tranches during a number of 
periods throughout the year. A small deposit needs to be paid.

38 Case 88/76 Société pour l'exportation des sucres SA v Commission, EU:C:1977:61 [1977] ECR I-709.
39 Joined cases 106 and 107/63 Alfred Toepfer and Getreide-Import Gesellschaft v Commission EU:C:1965:65 

[1965] ECR 405, p411.
40 Case 40/64 Marcello Sgarlata and others v Commission EU:C:1965:36, [1965] ECR I-215.
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Direct concern is equally maltreated. Many a teacher of European law will have made use of 

cases  such as  Toepfer,41 Bock42 and  Eridania43 to  illustrate  the  concept  of  direct  concern. 

Indeed, the test the Court applies in these cases seems to be straightforward enough. Where a 

Member State has no discretion on the implementation of an act by the Community or one of 

its institutions, an applicant will be directly affected by if that act affects his legal situation. 

The  test  seems  to  be  logical,  the  relationship  between  the  EEC  and  the  applicant  is 

ascertained. However, whereas in  Toepfer and  Bock the Court accepted this relationship, in 

Eridania it did not. The only discernible difference between the cases on this point is that in 

Toepfer and  Bock the Court had to deal with an act that had a retroactive effect. Stein and 

Vining  note  that  this  could  be  the  reason why  the  Court  awarded  standing,  there  was  a 

possible misuse of power that needs to be corrected.44 How would it otherwise be possible to 

differentiate between the Court's reasoning that the sugar factories in Eridania could still hope 

the Italian government would decide not to apply the Commission's consent to state aid, while 

the German government could surely take the same, equally unlikely decision in  Toepfer? 

Similarly, there is an equal amount of confusion over the Court's application of direct concern 

and individual concern.45 This can most probably be read from the fact that although many 

cases were denied on one of these two grounds, in three cases where standing was found the 

Court seemed to rely more on a reasoning of relationship than on any of the three specific  

elements of the Article. Where an act of general application by the Community, or a decision 

addressed to a third party, produces an effect on the applicant where the Community could 

have foreseen that it would affect the applicant, that act will be treated as if it were a decision 

aimed at the applicant. Thus, the applicant will be deemed to be individually concerned.

Relationship  is  here  the  most  important  term.  For  although  the  line  of  reasoning 

discussed  above  has  led  to  the  conception  of  the  judicial  construct  of  'the  closed  group 

criterion',46 this was not a judicial creation, but merely a tool to ascertain a relational bond.  

This  is  the  way  in  which  the  Court  has  shaped  Article  173  EEC,  by  focussing  on  the 

41 Joined cases 106 and 107/63 Toepfer (n. 39). 
42 Case 62/70 Werner A. Bock v Commission EU:C:1971:108, [1971] ECR I-897.
43 Cases 10 and 18/68  Società "Eridania" Zuccherifici  Nazionali  and others v Commission  EU:C:1969:66, 

[1969] ECR I-459.
44 Stein and Vining (n 10).
45 ibid see also, H Rasmussen, ‘Why Is Article 173 Interpreted against Private Plaintiffs?’ (1980) 5 ELRev 112;  

Less specifically aimed at the confusion, Barav (n 2).
46 For  an  extensive  qualification of  the  groups see  R Schwensfeier,  ‘Individual’s  Access  to  Justice  under 

Community Law’ (PhD Dissertation, University of Groningen 2009) ch D 2 II.
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relationship between the applicant and the act.  In a system where it  is prohibited to even 

entertain the concept of legislative review, and personal scope is severely limited, the Court is 

creating tools with which it can categorise acts into acts which it can review. It is not the 

retroactivity that is the key in the Court's reasoning, it is the fact that in those cases it can 

reason an abstract act of the Community or the Commission down to the level where it has the 

same properties as if it were a decision, because constitutionally this is the only act the Court 

can review. Retroactivity or any other envisionable 'closed group'47 is only of interest as it is 

one of the ways in which it is possible within the European legal order to create a limit against 

the argument that any act is basically  erga omnes,  thereby making the relationship between 

applicant  and act  too vague.48 In  national  administrative law,  this  is  a  logical  step in  the 

standing process, but within the European legal order there was no clear cut definition of what 

constitutes 'administrative law' and therefore no different concept of standing that could be 

invoked in  the  specific  circumstance  where  administrative  law would  apply.  Rather,  in  a 

system where there is  an all-or-nothing approach,  either  an act  is  of a legislative or of a 

personal nature, the Court has developed a system where it can sift out false negatives.

The Court's relationship-focussed approach received reinvigorated criticism after the 

handing down of three judgments, one of which introduced the concept of public interest 

litigation, the other two cases dealt with the full on attack of an Advocate General on the 

system of judicial review as a whole, as it exists in European Law. Both situations can be seen 

as formative for the current discussion. The Greenpeace case,49 which introduced the notion 

of  an  interest  that  cannot  be  individualized  to  the  point  where  it  can  trigger  individual 

concern, is essential as it illustrates one of the fundamental flaws in the system of judicial 

protection in the eyes of many proponents of public interest litigation. The UPA / Jégo-Quéré 

saga is perhaps one of the first real debates on the defects and merits of the system, 50 and it 

47 As  will  be  illustrated,  the  Court  develops  a  number  of  ‘groups’,  see  also:  HG  Schermers  and  DF 
Waelbroeck, Judicial Protection in the European Union (6th edition, Kluwer Law International 2002) 441.

48 For an illustration of this discussion, see for instance: (n. 39) Case 40/64 Sgarlata.
49 Case  C-321/95  P  Stichting  Greenpeace  Council  (Greenpeace  International)  and  Others  v  Commission  

EU:C:1998:153,  [1998]  ECR  I-651,  on  appeal  from  an  Order  of  the  CFI  in  Case  T-585/93  Stichting 
Greenpeace Council (Greenpeace International) and Others v Commission EU:T:1995:147, ECR II-2205.

50 The heated exchange between CFI and ECJ began with a liberal interpretation of ‘individual concern’ by the  
CFI in Case T-177/01  Jégo-Quéré et Cie SA. v.  Commission EU:T:2002:112, [2002] ECR II-2365, which 
will be fully addressed from n.58 onwards. See, on these cases, C Brown and J Morijn, ‘Case C-263/02 
Commission v Jégo-Quéré & Cie SA’ (2004) 41 CMLRev 1639; MP Granger, ‘Towards a Liberalisation of 
Standing Conditions for Individuals Seeking Judicial Review of Community Acts: Jégo-Quéré et Cie SA v  
Commission and  Unión de Pequeños Agricultores v Council’ (2003) 66 MLR 124; M Eliantonio and N 
Stratieva, ‘From Plaumann, through UPA and Jégo-Quéré, to the Lisbon Treaty: The Locus Standi of Private  
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has single-handedly lit the fire that ignited many scholars in criticising the Court. This last set 

of cases can also been seen as the last filibuster of the Court, in the full knowledge that the 

IGC in preparation of the new Constitution of Europe was already in full swing.

The Greenpeace case dealt with a subsidy stemming from the Regional Development 

Fund that was granted to the Canary Islands to develop a coal-fired power plant on one of the 

islands. In the procedure leading up to the development of the site, the region had failed to 

undertake a sufficient  Environmental Impact  Assessment (EIA).51 Even though this  defect 

existed, the Commission had granted a subsidy as it was empowered to do under the European 

Regional Development Fund Regulation (ERDF).52 A number of local inhabitants notified the 

Commission  of  this  defect.  A  number  of  local  environmental  organisations  logged 

administrative  complaints  against  the  planning  approval  for  the  power  plant.  Greenpeace 

however  not  only  aided  in  the  lodging  of  an  administrative  complaint  against  the  local 

measures,  but  also asked the European Commission for  all  information in  relation to  the 

project and its decision to grant aid, going so far as to have a discussion on the matter with the 

relevant  Directorate  General  in  Brussels.  When  this  did  not  have  the  desired  effect, 

Greenpeace and a number of local inhabitants lodged a complaint with the Court of First 

Instance in an attempt to have the ERDF funding annulled.53

Greenpeace was the first case in which an environmental NGO would test the limits of 

the Courts notion of individual concern. Apparently well aware of the challenges this would 

bring, the applicants stated that they were affected by the act as all who would endure the 

detriment of their living environment or to their ability to (financially) provide in their needs 

was affected. Greenpeace stated that it was the Court's interpretation that defined individual 

concern as meaning 'being affected in a manner similar to that of an addressee' and pleaded 

for a more lenient interpretation of the Treaty, referring to cases on State Aid.54 Finally, it 

made explicit the role of NGOs, both Greenpeace itself and the two regional organisations 

Applicants under Article 230(4) EC Through a Political Lens.’ [2009] Maastricht Faculty of Law Working 
Paper 1.

51 Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private 
projects on the environment (OJ 1985 L 175).

52 Council Regulation (EEC) No 1787/84 of 19 June 1984 on the European Regional Development Fund (OJ 
1984 L 169).

53 Decision C (91) 440, unpublished, see C Hilson, ‘Community Rights and Wrongs: Greenpeace before the 
Court of Justice’ (1999) 1 Environmental Law Review 52, 52.

54 Explicitly C-198/91 Cook v Commission EU:C:1993:197, [1993] ECR I-2487.
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involved, in the protection of the environment, referring to both scientific reports and to the 

Court's case law on associations in relationship to locus standi. 

All was for nought though: the CFI did not accept the applicants' reasoning. Although 

this judgment will also serve as an illustration in the concluding section of this chapter, it is of 

interest to note here that given the reasoning described in the preceding sections, it would 

have  been  difficult  for  the  Court  of  First  Instance  to  rule  any  differently.  Although  the 

contested act was a decision, taking away any difficulty on the general application of the act, 

it is still very difficult to see the relationship between a Commission decision on funding and 

the environmental effects on inhabitants. Similarly, the Court's case-law on the standing of 

associations had been clear up until that point. Associations would be able to be awarded 

standing when they were either the coming together of natural or legal persons that each 

would have been individually concerned, or when the association itself had certain procedural 

rights that were infringed.55 

Regarding the current discussion on the public interest, the CFI made a number of 

interesting points. First, it signalled that it was aware of the fact that this was one of the few 

cases in which there was no underlying economic interest that is affected. However, the Court 

stated that even in that case,  the general rule that the damage needs to be specific to the 

applicant would be upheld, even though the damage might not be economic, but rather of an 

environmental or health-related nature.56 Secondly, the Court remarked on the nature of the 

organisation in precise terms. Organisations that protect collective interests would be allowed 

under  certain  circumstances  to  bring their  case  before the  Court.  However,  the  collective 

interests of the members of the three organisations that brought the Greenpeace case were not 

differentiable from that of any other inhabitant of the island.57 As a result, it was possible to 

conclude that even in the domain of 'public interest' the Court demands a close relationship 

between applicant and the contested act.

55 Regarding a trade union with a similar role as Greenpeace, but in the social domain, see: T-12/93 Comité  
Central d’Entreprise de la Société Anonyme Vittel and Comité d’Etablissement de Pierval and federation  
Générale Agroalimentaire v Commission  [1995] ECR II-1247 EU:T:1995:78. More in general  regarding 
representative bodies who have participated in the decision-making process,  Joined cases 67, 68, 70/85 
Kwekerij Gebroeders van der Kooy BV and others v Commission of the European Communities [1988] ECR 
219 EU:C:1988:38.

56 (n. 48) Case C-321/95 P Greenpeace, at para 50.
57 (n. 48) Case C-321/95 P Greenpeace, at para 59.
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Although it has been demonstrated that this approach has led to an initially convoluted line of 

reasoning, and the manner in which the Court saw to establish a sufficiently clear relationship 

was seemingly haphazard, at the time of the entry into force of the Treaty of Nice a system 

had  emerged.  Brought  into  the  limelight  by  the  UPA58/Jégo-Quéré59 saga,  the  system 

envisioned by the Court became clear. It is unnecessary to go into great detail here about an 

episode in European law that has been so extensively discussed as this interaction between 

Advocate General Jacobs, the Court of First Instance (CFI) and the Court of Justice (ECJ). 

What is of importance to know beforehand is that the Court had already in  Codorníu taken 

away the final barriers to the possibility for natural and legal persons to contest the validity of 

certain acts of general application such as regulations, if they could individualize themselves. 

To add to the context, it should also be recalled that in two recent cases before UPA both the 

CFI60 and the ECJ61 had ruled against applicants that argued that the system results in a breach 

of the fundamental right of judicial protection.62 

Advocate General Jacobs' opinion in the UPA case has become a blueprint for authors 

commenting on the state of access to justice in the European Union. A Spanish organisation 

that represented the interests of small farmers wanted to have the regulation that established 

the system of guaranteed prices for olive oil annulled.63 Regulations setting up agricultural 

pricing schemes do not necessarily call for any implementing measure by the Member States. 

Therefore, the Association of Small Farmers could not initiate proceedings before a Spanish 

court in the hopes of triggering a preliminary reference as there was no national measure to 

contest. 

After the CFI had ruled that the UPA did not have standing, the case was appealed; 

this led to Jacobs writing his now seminal Opinion. Jacobs set out his beliefs on 'effective 

judicial protection' as a cornerstone of the European judicial system. This led him to evaluate 

whether complete system of remedies truly did justice to applicants in situations where there 

58 Case C-50/00P  Unión de Pequeños Agricultores v Council [2002] ECR-I 6677, opinion EU:C:2002:197, 
judgment EU:C:2002:462.

59 Initial case: Case T-177/01  Jégo-Quéré et Cie SA v Commission EU:T:2002:112, [2002] ECR II-2365, on 
appeal, Case C-263/02P Commission v Jégo-Quéré et Cie SA EU:C:2004:210, [2004] ECR-I 3425.

60 Case T-172/98 Salamander AG v Parliament and Council EU:T:2000:168, [2000] ECR-II 2487.
61 Case C- 301/99P Area Cova SA et al v Council and Commission EU:C:2001:72, [2001] ECR-I 1005.
62 As per the earlier remark, arguments and their link to the analytical framework will overlap at certain points.  

The point of human rights will be addressed in the following section.
63 Council  Regulation  (EC)  No 1638/98  amending  Regulation  No 136/66/EEC on the  establishment  of  a 

common organisation of the market in oils and fats OJ L 210/32, 28.7.1998.
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was  no  possibility  for  a  preliminary  reference.  At  the  same  time,  Jacobs  evaluated  the 

appropriateness of the Article 234 EC procedure against that of the direct route of Article 230 

EC. His eight points, which included issues such as the representation of the actual parties in 

the conflict,  the time it might take for a case to reach the Court, and the absence of oral  

proceedings in a preliminary reference case,  are now the often-heard arrows aimed at the 

Court. Taking everything into account, the Advocate General was of opinion that the only 

remedy that would assure the effective judicial protection of applicants, was the reform of the 

standing criteria. In his view, the test for individual concern should be whether the applicant 

had suffered a “[…] substantial adverse effect”.64

It  is  of  interest  to  see  this  call  for  change  from  two  different  perspectives:  the 

perspective from the Court under siege, from the perspective of the framework. For the Court, 

this interpretation would undo the balancing, the eking out of space, that it  had sought to 

undertake in the preceding forty years. Instead of making use of categorisation of acts and the 

careful use of rights as a tool for individualisation,  the idea of substantial  adverse effects 

would lead the Court to untether itself and consider its own authority on a case by case basis. 

Placing  Jacobs'  suggestion  in  Feldman's  framework creates  an  even  clearer  image of  the 

problem. The Court did not see the legal possibility for standing in the same manner as the 

Advocate General and chose a different approach within the interpretative space it is awarded, 

as  the  other  three  elements  in  the  framework  do  not  support  the  proposed  reading. 

Implementation of a substantial adverse effect as the definition of individual concern would 

lead to  an even further  convolution of  the system. What  constitutes a substantial  adverse 

effect? A breach of a fundamental right? A lack of action towards environmental or social 

rights as prescribed by the Treaty? As will be demonstrated below, there is a lack of change in 

any of the four elements that would justify the Court adopting an interpretation that would 

expand its jurisdiction to such an extent. The basic problem with the suggestion of the learned 

Advocate  General  is  that  he  makes  use  of  a  concept  unknown until  that  moment  in  the 

European legal order to safeguard something that is equally undefined.

64 Opinion in Case C-50/00 P UPA (n.58) at 37, see also Gormley’s suggestion for a tweak to this formula in,  
Gormley, ‘Judicial Review’ (n 15) 687 Gormley suggests the act for annulment to read: ‘Any natural or legal  
person may [...] institute proceedings against a decision addressed to that person or against a decision which, 
although in the form of a regulation or a decision addressed to another person is of direct [concern to him 
and affects his legal position, in a manner which is both definite and immediate, by restricting his rights or 
imposing obligations on him.]’.
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Famously the CFI took note of the Advocate General's opinion and applied its tenets in the 

Jégo-Quéré judgment.65 Basing itself on the UPA opinion, the Court of First instance came to 

the conclusion: 

“On the basis of the foregoing, the inevitable conclusion must be that the procedures 
provided for in, on the one hand, Article 234 EC and, on the other hand, Article 235 EC 
and the second paragraph of Article 288 EC can no longer be regarded, in the light of 
Articles 6 and 13 of the ECHR and of Article 47 of the Charter of Fundamental Rights, 
as guaranteeing persons the right to an effective remedy enabling them to contest the 
legality of Community measures of general application which directly affect their legal 
situation.”66

The ECJ however did not see this as expedient.  In its judgment in  UPA,  it  dismissed the 

approaches of the Advocate General and the CFI, but more importantly it clearly defined the 

constitutional system of standing under (then) Article 173 EEC.67 As the Spanish association 

had not contested the CFI's assertion that its specific interests were affected by the act of 

general application, nor had it claimed that it was affected due to any attributes peculiar to it  

or due to specific circumstances, the Court did not find any relationship that could lead to 

standing. Even though it is possible for an association such as UPA to seek the review of an 

act of general application, the mere fact that there is no recourse to the preliminary reference 

procedure in a Member State, because there was no national act to attack in a national court, 

was not sufficient to create a relationship between the act and the applicant.

The result  of  the  UPA/Jégo-Quéré intra-institutional  struggle has  had a  significant 

impact on the development of a critique regarding the possibility for public interest litigation 

within the European Union. The cases present the culmination of forty years of case-law. The 

Court had given its definitive interpretation on the article; dismissed the possibility for any 

revision  through  interpretation  due  to  the  fact  that  any  opportunity  to  end  lies  with  the 

Member States, and it had stipulated how individual concern applies to all parties within an 

association if the (procedural) rights of the association were not the issue of the proceedings.68 

Regarding the constitutional possibilities for access to the court, the Court of Justice has been 

generous in its interpretation on the categories of acts that can be challenged, paving the way 

for  any  act  by  the  Union  or  its  institutions  to  be  reviewed.  It  should  equally  not  be 

65 Case T-177/01 Jégo-Quéré & Cie SA v Commission EU:T:2002:112, [2002] ECR-II 2365 para 49.
66 ibid para 47.
67 C-50/00P Unión de Pequeños Agricultores v. Council EU:C:2002:462, [2002] ECR I-6677 para. 34-37. 
68 ibid para 41.
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undervalued how the Court has sought out the limits of the relationship demanded by the 

drafters of the Treaty with the concept of 'individual concern'. As will be demonstrated in the 

following section it has been creative in the ways in which it has found that link to exist. 

However, it is also clear how within the formal text of the Treaty there is no interpretative 

space to widen standing.

3.3.2 Federalism
As illustrated in the previous chapter, the origins of the European project were explicitly not 

federal  in  nature.  Furthermore,  it  has  also  been  shown  that  the  Court  has  had  a  strong 

centralising purpose in  its  adjudication  of  cases.  From the perspective  of  the relationship 

between the Court of Justice and the Member States and citizens, the federal aspect can be 

deemed to be underwhelming. And yet, the idea that the European Union is strongly federal in 

nature is a popular concept in academic writing. Where does this belief come from? 

In part is due to the development stated by Weiler: 

“[…] the constitutional discipline which Europe demands of its constitutional actors 
[…] is in most respects indistinguishable from that which you would find in advanced 
federal states.”69

The compliance by the Member States with the norms that come down from the European 

policy  makers  is  very  high  indeed.  Not  only  that,  but  the  way  in  which  compliance  is 

achieved, through judicial loyalty is equally high. This is why the Court is often seen as one 

of  the  federalizing  agents  of  the  European  Union.70 The  tool  it  has  often  used  is  the 

preliminary reference procedure.71 On the other hand one could say that the fact that there has 

been a reactionary movement against the federal overreach of the Union, equally indicates a 

federal structure. The rise of the concept of subsidiarity may be a political delimitation of the 

powers  of  the  European  Union,  but  it  has  been  empowered  with  judicial  means.  It  can 

therefore be assumed that it is intended to offer a form of federal protection that can be found 

in the more established federal legal orders.

69 JHH Weiler,  ‘Federalism without Constitutionalism: Europe’s  Sonderweg’ in K Nicolaïdis and R Howse 
(eds), The Federal Vision (OUP 2001) 56.

70 JM Josselin and A Marciano, ‘How the Court Made a Federation of the EU’ (2006) 2 Rev Int Org 59.
71 See for instance the examples used in: K Lenaerts, ‘Federalism and the Rule of Law: Perspectives from the  

European Court of Justice’ (2009) 33 Fordham Int’l LJ 1338.
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Subsidiarity

The manner in which subsidiarity was developed makes it  clear that at  least  the Member 

States are under the impression that there is a need for a clearer definition of the constitutional 

order than merely the enumeration of the competences and whether they are shared or not. In 

this approach,  subsidiarity has obvious federal connotations. The concept was first enacted 

through the Single European Act in relation to the newly created competence of the (then) 

EEC  regarding  the  environment,72 but  it  gained  prominence  as  it  was  included  in  the 

Maastricht Treaty. At the time of its inclusion in Maastricht, it was equally hailed as a possible 

saviour for the European project, and condemned for its vague wording.73 The concept was 

later clarified,74 specifying its application regarding the institutions, first through the European 

Council  Conclusions  of  Edinburgh,  and  later  in  the  “Protocol  on  the  application  of  the 

principles  of  subsidiarity  and  proportionality.”,  which  was  included  in  the  Treaty  of 

Amsterdam. The protocol also added a specific possibility for judicial enforcement by the 

Court of Justice. 

When reading the words of the Maastricht Treaty, a sense of wonder has to take hold 

of the reader:

“In areas which do not fall within its exclusive competence, the Community shall take 
action, in accordance with the principle of subsidiarity,  only if and in so far as the 
objectives of the proposed action cannot be sufficiently achieved by the Member States 
and can therefore, by reason of the scale or effects of the proposed action, be better  
achieved by the Community.”75

Forty years after the creation of the EEC, based on an implicit competence division, a vague 

concept is created which is almost immediately one of the most mentioned principles in the 

72 Though already deployed through the Commissions approach on the environmental policies that came into 
being with the Single European Act. See Article 130r SEA: “4. The Community shall take action relating to  
the environment to the extent to which the objectives referred to in paragraph 1 can be attained better at  
Community level than at the level of the individual Member States. Without prejudice to certain measures of  
a Community nature, the Member States shall finance and implement the other measures.”.

73 D Cass, ‘The Word That Saves Maastricht? The Principle of Subsidiarity and the Division of Powers within  
the European Community’ (1992) 29 CMLRev 1107.

74 In his column in The Times, Philip Howard claimed that Margaret Thatcher had described subsidiarity as 
‘gobbledegook’, P Howard, ‘Column’ The Times (London, 15 October 1992); According to Lord Mackenzie-
Stuart “The court’s task is, any event, rendered almost impossible by the definition of subsidiarity given in 
the Maastricht Treaty. I have described the chosen formula as ‘gobbledygook,’ and I see no reason to change 
my view.” Lord Mackenzie Stuart, ‘A Flaw at the Heart of Europe’ The Times (London, 11 December 1992).

75 Article 3b, Consolidated Version of the Treaty on European Union (Maastricht Treaty) [1992] OJ C224/9.
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Treaty.76 Not only that, but it is elevated to the status of general principle of EC law. What 

than is the meaning and reason behind this concept?

Subsidiarity came to being on the Community stage as a reaction to the changes in the 

voting  arrangements  in  the  Council.  With  the  reforms taking place,  especially  during the 

negotiations on the Maastricht Treaty, Member States feared their loss of veto powers on a 

number of key policy areas.77 The way in which the Court had willing and able to enforce the 

obligations of the Member States, even regarding the implementation of Directives added to 

the sense of being trapped in moving carriage without real control.

Before the SEA, the nature of the European project could still be regarded as at least 

imperfectly federal. The Court had a strong centralising effect on the system in the face of 

Member  States  resistance  to  any federal  notions,  but  the  enumerated  competences  of  the 

Communities and the veto power of the Member States in the Council posed little identifiable 

threat to the sovereignty of the states. Not unlike the situation across the Atlantic ocean, there 

was a duality in the system. The sovereignty of the EC and the Member States would rarely  

come into conflict as, not unlike the hymn, each was awarded its own place.

The comparison with the United States is relevant for the following reason. Within the federal 

system of the United States Constitution, there is in fact no clear division of competences. 

Rather, the Federal government has explicit power under the interstate commerce clause:

Art. 1, Section 8, Clause 3:
[The Congress  shall  have Power]  To regulate  Commerce with foreign Nations,  and 
among the several States, and with the Indian Tribes;

Supplemented by the so-called necessary and proper-clause:

Art.1, Section 8, Clause 18:
[…] To make all Laws which shall be necessary and proper for carrying into Execution 
the  foregoing  Powers  and  all  other  Powers  vested  by  this  Constitution  in  the 
Government of the United States, or in any Department or Officer thereof.

The commerce clause seemed to sufficiently delineate the sovereignty of federal government 

and states. Within the meaning of the United States Constitution, there appeared to be a dual 

system of  federal  powers.  Separate  competences  for  states  and  federal  government,  both 

76 Presidency  conclusions  Edinburgh 11-12  December  1992 (Press  Release,  Commission  of  the  European 
Communities, Dec. 13, 1992), reprinted in vol. 25 EC Bull., No. 12, at 12 ff (1992).

77 Although the SEA had already initiated a move away from unanimity voting, the Maastricht Treaty focussed  
on democracy and the participation of the Parliament.
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supreme within their own sphere. However, the commerce clause proved to be less able to 

restrain the expansion of federal power than initially thought. Through the case law of the 

Supreme  Court,  the  commerce  clause  was  interpreted  to  go  beyond  the  economical  and 

regulatory. This was repeated during the days of the New Deal economy, when the federal 

government sought to centralise power in order to limit the effects of the Great Depression. 

From the Second World War onward,  the federal balance in the United States had firmly 

moved to a strongly centralised approach where there were no longer divided competences, 

but rather where the states were called upon to cooperate with the federal legislator in the 

achievement of common goals.78 

At the time when Maastricht was being negotiated, the United States underwent its 

own federal switchback. The Reagan government had led to the institution of Chief Justice 

Rehnquist, and with it a renewed focus on the issue of state's rights.79 The Rehnquist court 

started a line of case law that evokes a striking similarity with the creation of subsidiarity in 

the old world. Firstly, the Supreme Court reduced the scope of the commerce clause, famously 

in  Lopez v U.S.  on the right to carry guns in a school zone. Secondly by creating the anti-

commandeering  doctrine:  in  for  instance  Printz  v  U.S.  the  Supreme Court  ruled  that  the 

federal  government  is  not  allowed  to  make  use  of  state  institutions  and  legislature  to 

effectuate federal statutes and regulations. The reasoning behind anti-commandeering is the 

idea  that  without  this  security  the  federal  government  would  be  able  to  force  the  state 

institutions  to  enact  policy  that  they  actually  oppose.  Lastly,  the  Rehnquist  Court  had  a 

renewed focus on the sovereignty of the states. In a case dealing with the sovereign immunity 

and whether this concept laid down in the 11th amendment equally applied to states as it does 

to the federal state, the Supreme Court held that states held this immunity as it was derived 

“[…] from the federal structure of the original Constitution itself.”.80

The parallels are interesting: in both legal orders there is a reaction to the fact that 

there is a notion that the power of the central governing body has eroded those powers that 

were formerly deemed to be in the hands of the decentralised constituent members. Granted, 

the reaction to this development on the western side of the Atlantic took 100 years to form, 

78 R Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law (OUP Oxford 
2009) ch 2.

79 F Sander, ‘Subsidiarity Infringement before the European Court of Justice: Futile Interference with Politics  
or a Substantial Step towards EU Federalism’ (2005) 12 Columbia Journal of European Law 517.

80 Alden v Maine 527 U.S. 706 (1999).
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yet the substance of that reaction is similar. Member states should be allowed to take control 

on those levels where they are best suited to act. Yet the reason for this excursion beyond the 

borders of Europe lies in the most importance of differences. The American reassessment of 

federal powers and prerogatives took place in a large part due to the belief that the rights of 

citizens are best served and protected at the state level of government. Although clearly issues 

such as sovereign immunity also reflect on the broader notion of the state, U.S. v. Lopez81 and 

Printz v. U.S.82 herald a clear federal vision that is focussed on the citizen.

This is the problem that subsidiarity brings with it in a judicial context. In the face of a 

Danish rejection of Maastricht, and a very narrow margin that voted in favour in France, it is 

perhaps logical that the concept was described without too much thought on the way in which 

it  would be effectuated and who its  focus would be on.  The Edinburgh conclusions only 

illustrate the lack of focus. Subsidiarity is described as a dynamic concept, that does not affect 

the competences of the Community, only the manner in which these are carried out, and in no 

way will it diminish the supremacy of Community law. Furthermore, although the Court is 

considered to be the institution to interpret all issues regarding subsidiarity, the concept is 

explicitly stated to not have direct effect.83 The question therefore quickly arose whether, and 

if so how, subsidiarity could be enforced.84 This was only resolved by the specific inclusion of 

a role for the Court of Justice in the protocol, which was added by the Treaty of Amsterdam. 

The formal importance of the principle is mostly found in the manner in which the institutions 

are now obliged to give a justification for their actions pertaining to the reason why action on 

a European level is necessary, rather than on a lower level. 

This  leads  to  the  conclusion  that  the  American  reaction  to  centralisation  and  the 

European reaction to this same phenomenon differ in that the American reaction is based on 

the belief of a manifest error in which the empowerment of a federal government influences 

the relationship and subsequent rights of citizens towards the states. The judicial avenue is 

therefore open to the citizen as it is his right to have legislation and administration take place 

on a level nearer to him. Although the European idea behind subsidiarity aims to mirror this 

notion,  the  hasty  drafting  of  the  article,  the  vagueness  of  the  wording  in  the  Edinburgh 

conclusions, the lack of judicial recourse until the Treaty of Amsterdam, point to the idea that 

81 United States v. Alfonso D. Lopez, Jr., 514 U.S. 549 (1995).
82 Printz v. United States, 521 U.S. 898 (1997).
83 See, (n. 72) Conclusions of the Presidency, I.15 p.14 
84 AG Toth, ‘Is Subsidiarity Justiciable?’ (1994) 19 ELRev 268.
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the European reaction is  mostly aimed at  the protection of state  sovereignty.  There is  no 

democratic ideal to that establishes the relation between the states and the citizen, the only 

relationship addressed is that of Member States and Union. 

This vision seems to be shared by the Court of Justice. In the relatively short history of 

subsidiarity it has had the chance to rule on four major cases. These cases make it clear that 

the principle is ill fitted to actually address the sovereignty problems that the Member States 

had in mind when creating it. As the Court reasoned in the first case to bring up the issue of 

subsidiarity, relating to the Working Time Directive,85 the discretion awarded to the Council 

when it chooses to legislate is wide: 

“Once  the  Council  has  found  that  it  is  necessary  to  improve  the  existing  level  of 
protection as regards the health and safety of workers and to harmonize the conditions 
in this area while maintaining the improvements made, achievement of that objective 
through the imposition of minimum requirements necessarily presupposes Community-
wide  action,  which  otherwise,  as  in  this  case,  leaves  the  enactment  of  the  detailed 
implementing provisions required largely to the Member States.”86

Similarly, in cases dealing with the Deposit Guarantees,87 the Biotech Directive88 and Tobacco 

Advertising,89 the Court is reluctant to delve deeper into the substance of subsidiarity. As it 

stated in Biotech: 

“Compliance with the principle of subsidiarity is necessarily implicit in the fifth, sixth 
and seventh recitals of the preamble to the Directive, which state that, in the absence of  
action at Community level, the development of the laws and practices of the different  
Member States impedes the proper functioning of the internal market. It thus appears 
that the Directive states sufficient reasons on that point.”90

This leads to a situation where one can almost say that the requirements of the principle of 

subsidiarity are met when the legislator aims to harmonise, as otherwise it would not have 

chosen to do so.

85 At the time, Council Directive (EC) 93/104 concerning certain aspects of the organization of working time  
(Working Time Directive) [1993] OJ L307/18.

86 Case C-84/94 UK v. Council (Working Time Directive) EU:C:1996:431, [1996] ECR I-5755 para 47.
87 Case C-233/94 Germany v .EP & Council (Deposit Guarantees) EU:C:1997:231, [1997] ECR I-2405.
88 Case C-377/98 Netherlands v .Parliament & Council (Biotech) EU:C:2001:523, [2001] ECR I-7079.
89 Case C-376/98 Germany v. EP & Council EU:C:2000:544, [2000] ECR I-8419 and Case C-380/03 Germany 

v. EP & Council EU:C:2006:772, [2006] ECR I-11573 (Tobacco Advertising I and II), see S Weatherill, ‘The
Limits of Legislative Harmonisation Ten Years After Tobacco Advertising: How the Court’s Case Law Has
Become a “Drafting Guide”’ (2011) 12 German LJ 827.

90 Case C-377/98 Biotech (n. 84) para. 33.

89



Evolving Commentary on an Evolving Constitution

The Court's interpretation of the principle again emphasises the fact that subsidiarity has to be 

seen in the light of a political control mechanism that governs the relationship between the 

Member States and the European legislator. There is no concept of rights protection awarded 

to the individual or civil society, as has been the case in the federal reaction in the United 

States. Although it is possible to assume the existence of a federal nature of the European 

Union due to the fact that the Member States have pursued the securing of their rights through 

subsidiarity in a manner that evokes the traditional federal division, the implementation of 

subsidiarity  fails  to  bring  about  judicial  protection  of  a  federal  relationship,  not  for  the 

individual and arguably not for the Member States. Analogous to the situation described in the 

previous chapter, the Court does not appear to see itself as a federal court at this point, but as 

the supreme constitutional court.

This  same  approach  can  equally  be  seen  in  the  development  of  the  preliminary 

reference procedure.91 In theory, this procedure has developed along federal lines since the 

earlies days of the Community. It has been described as a discourse between courts, which 

implies that there is a level of equality between the referring institution and the Court of 

Jusice. Similarly, the Court has developed the CILFIT criterion. In  CILFIT,92 the Supreme 

Court of Cassation had to rule whether or not wool fell within the products mentioned in 

Regulation 827/68 and its Annex.93 Confronted with a problem of linguistic interpretation, the 

national court referred a question, asking whether the third paragraph of (then) Article 177 

EEC demanded that a court would always refer a question, even where the interpretation of a 

concept could be seen as relatively straightforward. Consequently, it  asked whether, if the 

court were allowed to interpret these terms, there were limits to the extent to which this was 

possible. Famously the Court of Justice's judgment created the  acte clair and  acte éclairé 

doctrine. If the national court was of opinion that the meaning of a term was self-evident or 

when the Court had already dealt with the subject matter in a similar case, the national court 

was free to use those interpretations without any need for a request. However, for an  acte  

clair to be applicable, the national court must be sure that the term is perfectly clear and 

91 A further discussion of the developments regarding the preliminary reference procedure and its effects on the 
system of remedies can be found in Chapter 6 of the present work, in relation to the “complete system of  
remedies” and the role the procedure plays therein.

92 Case  77/83  Srl  CILFIT  and  others  and  Lanificio  di  Gavardo  SpA v.  Ministero  della  sanità  (CILFIT) 
EU:C:1984:91, [1984] ECR 1257.

93 Council Regulation (EEC) 827/68 on the common organisation of the market in certain products listed in 
Annex II to the Treaty [1968] OJ L151/16.
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obvious,  not  only for it,  but also for the Court of Justice and for the courts  of the other  

Member States, as otherwise uniformity might be hurt.  Potentially this requires a national 

court  in  doubt  to  consult  all  language  versions  of  the  Treaty  and  establish  whether  the 

contested clause can be similarly clarified in all languages. Although the threshold is high, 

this does create a system where the 'lower' courts enjoy a certain degree of autonomy from the 

Court of Justice.

This autonomy is on the other hand limited by the  Foto-frost  doctrine.94 When the 

Finance Court  in  Hamburg was unsure whether  a  Commission  notice  on the  recovery of 

import duties was valid. In its questions to the Court of Justice, it wanted to know whether it  

would be able to disapply the Commission's notice when it had sufficient cause to doubt its 

validity in the light of the underlying Council Regulation. The answer from Luxembourg was 

clear.  The uniformity  of  European law would  be  severely  undermined when it  would  be 

possible for the courts of the Member States to annul acts, even when they have sufficient 

reason to doubt their validity based on primary law. In these cases, every court was allowed to 

raise the point by way of a reference, after which it would be the Court of Justice that had the 

sole authority to rule on the validity of all acts enacted by the institutions. More important for  

the current discussion, the Court went on to describe its vision on the layered structure of the 

judicial system. The Foto-frost doctrine was necessary, so the Court reasoned, because of the 

complete system of legal remedies that was created by the Treaties due to the interplay of 

Articles 173 EEC (now 263 TFEU) and Article 184 EEC (now 277 TFEU) and the key role of  

Article 177 (now 267 TFEU).

The complete system of legal remedies can therefore on the one hand be seen as a 

system of judicial  subsidiarity,95 clearly reminiscent  both in  language and structure to the 

decentralized systems of judicial control that exist in federal states. On the other hand, the 

existence  of  Foto-frost caused  a  debate  about  whether  one  can  still  talk  about  'judicial 

dialogue' when there is no possibility for one of the partners to meaningfully engage the other 

and add to the debate. 

94 Case 314/85 Foto-Frost v. Hauptzollamt Lübeck-Ost EU:C:1987:452, [1987] ECR 4199.
95 S Bogojević, ‘Judicial Protection of Individual Applicants Revisited: Access to Justice through the Prism of 

Judicial Subsidiarity’ (2015) 34 YEL 5.
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3.3.3 Human Rights Requirements
The previous chapter illustrated how the elements that constitute the space in which the Court 

is able to award redress were all explicitly unavailable to interpret standing in a more inclusive 

manner. The original Article 173 EEC was drafted in such a way as to preclude easy access 

for individuals; the federal relationship between citizenry and the Treaty of Rome did not yet 

have the policy goals and aspirations that are so familiar to constitutions. Yet this was not only 

through the machinations of the drafters of the Treaty. At least one element was not so much 

closed off, rather it was not deemed to be part of the Treaty of Rome: Human Rights and the 

effect that they should have in the European legal order were not deemed to be of interest at 

the time of drafting.96 There are a number of reasons, which in part have already been related, 

but which bear repeating if only to demonstrate the  lacuna that the Court used to be able 

nevertheless to make use of human rights in a Community context. It will be remembered that 

at the time of the creation of the European Economic Community, the lines of reasoning ran 

as  follows.  First  and  foremost,  the  discussion  on  the  nature  of  the  new  international 

organisation had ended in a form of stalemate. Although the federalists were still of opinion 

that a united, federal Europe would be the eventual outcome, the first step was a body that 

was solely aimed at economic and market integration, going beyond, yet similar in intent and 

means to, the Coal and Steel Community. This meant that there was no point to discuss the 

addition of a system of fundamental rights protection in the Treaty of Rome. Those opposed 

to any supranational involvement of the Community were reassured by the supremacy of their 

own  constitutional  values  in  this  respect,  while  those  pursuing  further  integration  could 

imagine further steps in the future leading up to the adoption of a more comprehensive human 

rights catalogue. This line of reasoning was only reinforced by the adoption of a different 

Treaty of Rome, the European Convention on Human Rights, which entered in to force a year 

after the ECSC.97 Although the Community itself was not a signatory, the judicial control of 

the  Community  regarding  was  human  rights  violations  was  far  from  everyone's  mind.98 

96 See  for  a  brief  summary  of  the  theory  behind  functional  spillover,  EB Haas,  The  Uniting  of  Europe:  
Political, Social, and Economical Forces 1950-1957 (Stevens 1958) 103; For the original conception of the 
interplay between the Court of Justice, individuals and the Convention system, see Hallstein in: W Hallstein 
and C Roetter, Europe in the Making (Allen and Unwin 1972) 47–49.

97 Hallstein and Roetter (n 96) 48.
98 In line with the French style of administrative law on which the Court's procedures were based. 
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However the external control of the Member States would now lie outside of the Community's 

auspices in the hands of the European Court of Human Rights (ECtHR).

Given the above, and the discussion on fundamental rights in relation to the Plauman 

case, it could be assumed that the result would be a complete absence of human rights as an 

element  in  European  law.  However,  even  at  the  time  of  the  European  Coal  and  Steel 

Community cases, the Court created for itself the possibility to include human rights both as 

procedural and as substantive grounds.99 In fact, the complete system of fundamental human 

rights protection is largely based on the work of the Court of Justice.100 The manner in which 

it created this opening for itself is rather interesting. Already in 1957 the Court found itself 

confronted  by  the  limited  nature  of  the  ECSC Treaty.  In  a  staff  case  in  which  a  certain 

category  of  secretarial  staff  were  confronted  with  the  fact  that  rights  they  were  granted 

through their  grading into one scale  being undone through the adoption of  an act  by the 

Common Assembly which revoked their original grade classification and established a new, 

less advantageous one, the Court was first confronted with administrative principles that were 

not foreseen in the Treaty.101 As it stated, the revocation of an administrative act could lead to 

the impairment of a right, but these rights were not a part of the ECSC legal order. However, 

if it were not to allow the secretaries standing, this would lead to a denial of justice. In the 

words of the Court: 

“The  possibility  of  withdrawing such measures  is  a  problem of  administrative  law, 
which  is  familiar  in  the  case-law  and  learned  writing  of  all  the  countries  of  the 
community, but for the solution of which the treaty does not contain any rules. Unless 
the court is to deny justice it is therefore obliged to solve the problem by reference to 

99 Admittedly, the slow transformation towards the acceptance as the infringement of certain rights as grounds  
for annulment took a slower path than the early recognition that there should be a possibility to hear about  
these infringements.

100 As mentioned by almost all authors on the subject of Fundamental Rights Protection, yet for the purpose of 
this section, especially: T Tridimas, The General Principles of EU Law (OUP 2006); K Lenaerts, ‘Respect 
for Fundamental Rights as a Constitutional Principle of the European Union’ (2000) 6 Colum. J. Eur. L. 1;  
FG Jacobs, ‘Human Rights in the European Union: The Role of the Court of Justice’ (2001) 26 ELRev 331; 
M Hilf, ‘The Protection of Fundamental Rights in the Community’ in F Jacobs (ed), European Law and the  
Individual (Elsevier 1976); J Schwarze, ‘The Administrative Law of the Community and the Protection of 
Human  Rights’ (1986)  23  CMLRev  401;  For  a  view on  the  interaction  between  MS and  Community 
principles, see: J Schwarze, ‘The Role of the European Court of Justice in Shaping Legal Standards for  
Administrative  Action  in  the  Member  States:  A Comparative  Perspective’ in  M  Andenas  (ed),  Liber 
Amicorum in Honour of Lord Slynn of Hadley: Judicial Review in European Union Law , vol 1 (Kluwer Law 
International 2000).

101 Joined Cases 7/56 and 3/57 to 7/57 Dineke Algera v. Common Assembly of the ECSC EU:C:1957:7, [1957-
1958] ECR 39, Schwarze, ‘The Administrative Law of the Community and the Protection of Human Rights’ 
(n 100) 402.
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the rules acknowledged by the legislation, the learned writing and the case-law of the 
member countries.”102

It then proceeded to initiate a comparative study of the laws of the six Member States, and 

concluded that this problem was known and foreseen in all the legal orders. It was thereby 

established that at least shortcomings in the European legal order could be resolved through 

established principles of law stemming from the Member States. 

It is this creation of the general principles that opened up the way to the introduction 

of human rights. The concept is founded on the belief that through the establishment of the 

Treaty system, it would be unrealistic to expect that the Member States would relinquish the 

systems that they had developed for the protection of their citizens.103 General principles did 

not automatically have the effect of including a human rights catalogue into the European 

legal order.  Again,  it  should be kept in mind that  inclusion was explicitly  left  out of the 

Treaties.  In  early  cases  following  Algera  the  Court  found  that  these  principles  had 

complementary value and the Community was not bound by the fundamental rights laid down 

in the constitutional orders of the Member States.104 

The  development  came to  a  head in  a  number  of  cases  dealing  with  the  German 

principles protected by the  GG.  In  Stauder  the Court first  mentioned the fact that human 

rights  were  a  part  of  European  law  as  protected  by  the  Court.105 The  fact  that  certain, 

undefined, human rights were protected by the Court did however not have any effect. The 

stage was however now set for the start of a long-standing debate between the Court of Justice 

and the other constitutional courts in the Member States. Internationale Handelsgesellschaft  

led to the Court's proclamation that “[...]respect for fundamental rights forms an integral part 

of the general principles of law protected by the Court of Justice.”. However, it equally held 

that these rights are inspired by the constitutional traditions of the Member States, these rights 

must be ensured within the framework of the Community.106 In other words, rights protected 

102 Joined Cases 7/56 and 3/57 to 7/57 Algera (n.92) at para 55.
103 Tridimas (n 100) 298.
104 Case 1/58 Stork & Cie v. High Authority EU:C:1959:4, [1959] ECR 43; Joined Cases 36, 37, 38 and 40-59 

Präsident Ruhrkohlen-Verkaufsgesellschaft and others  v. High Authority EU:C:1960:36, [1960] ECR 857; 
Case 40/64 Sgarlata et al. v Commission EU:C:1965:36, [1965] ECR 279.

105 Case  29/69  Erich  Stauder  v. Stadt  Ulm  EU:C:1969:57,  [1969]  ECR 419,  “Interpreted  in  this  way  the 
provision at issue contains nothing capable of prejudicing the fundamental human rights enshrined in the  
general principles of community law and protected by the court.”.

106 Case  11/70  Internationale  Handelsgesellschaft  mbH  v Einfuhr-  und  Vorratsstelle  für  Getreide  und  
Futtermittel EU:C:1970:114, [1970] ECR 1125, para. 4. 
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in Member States do not find a verbatim expression in the Community legal order, nor can 

these rights derogate from the obligation of the Treaties.107 

The effect of human rights as one of the elements that forms the capacity to interpret 

standing requirements comes into better focus in 1974.108 One of the problematic issues of the 

enforcement  of  human rights  as  it  was  envisioned during the  drafting  of  the Community 

system was  the fact that there would be external supervision of the Member States through 

the ECHR, yet France did not ratify that Convention until 1974. When it finally did so, the 

influence was immediately felt in the case law of the Court. Nold was the now seminal case in 

which, although based on Article 33 ECSC, fundamental rights made their introduction in the 

European legal order by way of the construction of general principles set out by the Court. 

Dealing  with  a  decision  by  the  Commission  which  would  make  it  economically  almost 

impossible for Nold to keep running a viable coal wholesale business, the applicant pleaded 

an infringement of a right to free enterprise as secured in the German constitution. The reply 

of the Court is remarkable:

“As the court has already stated, fundamental rights form an integral part of the general 
principles of law, the observance of which it ensures.
In safeguarding these rights, the court is bound to draw inspiration from constitutional 
traditions  common to  the  Member  States,  and  it  cannot  therefore  uphold  measures 
which  are  incompatible  with  fundamental  rights  recognized  and  protected  by  the 
constitutions of those states.
Similarly, international treaties for the protection of human rights on which the Member 
States have collaborated or of which they are signatories, can supply guidelines which 
should be followed within the framework of community law.”.109

The Court went on to remark how every Member State had general principles that protected 

the ownership and concluded that it  was for the Community to respect these principles as 

well, be it within the limits of the Community system.110

107 Although not of specific interest for the discussion in this work, the response of the BVfG is of course the 
almost mythological beast that is Solange-1 in which the German Constitutional Court proclaimed that it did 
not deem the Community human rights catalogue sufficient, in part due to the lack of democratic guarantees. 

108 Arnull places an equal emphasis on the end of the Luxembourg compromise which would lead to a new 
wave  of  cases  to  come to  the  Court,  yet  the  effect  is  difficult  to  measure  ex  ante.  A Arnull,  ‘Private  
Applicants And The Action For Annulment Under Article 173 Of The EC Treaty’ (1995) 32 CMLRev 7.

109 Case 4/73 J. Nold, Kohlen- und Baustoffgroßhandlung v Commission EU:C:1974:51, [1974] ECR 491 para 
13.

110 See also Case 44/79 Liselotte Hauer v Land Rheinland-Pfalz EU:C:1979:290, [1979] ECR 3727 para 14 f 
where the Court balances Internationale Handelsgesellschaft (n. 97) and Nold (n. 100). 
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The  line  regarding  fundamental  rights  as  general  principles  was  confirmed  by  the  Joint 

Declaration on Human Rights in 1977,111 which stated that the Community and its institution 

will  respect  the  ECHR.  The  Court  further  developed  specific  general  principles  which  it 

would find in the laws and constitutional traditions of the Member States, one of which would 

prove to be the right of defence.112 Part of this right of defence is the right to an effective legal 

remedy, a right made famous in  Johnston.113 The general line of commentary has been that, 

given the fact that the Court has since  Johnston  strongly enforced the rights of natural and 

legal  persons  in  the  legal  orders  of  the  Member  States  when  they  could  rely  on  their 

Community  rights,  it  is  rather  hypocritical  that  it  has  never  acknowledged  a  review  of 

Community law, let alone its own case-law. However, within the framework this would be to 

narrow an interpretation of the Court’s use of human rights. As will be demonstrated the case-

law  of  the  Court  has  expanded  in  a  number  of  ways,  not  in  the  least  through  use  of 

fundamental rights to individualise applicants.

Following the Joint  Declaration and the Courts  further  application  of  fundamental 

rights as a general principle, there came a move for constitutional development of human 

rights in the European legal order. From the Maastricht Treaty onwards, there is the steady 

push to constitutionalise the presence of fundamental rights. The process was initiated with 

Article F in the common provisions of the Treaty of Maastricht:

 Article F
1. The Union shall respect the national identities of its Member States, whose systems
of government are founded on the principles of democracy.
2. The Union shall respect fundamental rights,  as guaranteed by the European
Convention  for  the  Protection  of  Human  Rights  and  Fundamental  Freedoms
signed in Rome on 4 November 1950 and as they result from the constitutional
traditions common to the Member States, as general principles of Community law.
3. The Union shall provide itself with the means necessary to attain its objectives and
carry through its policies.114

111 OJ 1977 C 103/1 Council Declaration on Democracy, EC Bulletin 3 1978 p.5 
112 Tridimas gives a number of example, amongst which are the previously mentioned economic and property 

rights and certain broad civil and political rights. Tridimas (n 100) 307.
113 Case 222/84,  Marguerite Johnston v Chief  Constable of the Royal Ulster Constabulary  EU:C:1986:206, 

[1986] ECR 1651 but see also, Case 36/75  Roland Rutili v Ministre de l'intérieur  EU:C:1975:137, [1975] 
ECR 1219.

114 Title I “Common Provisions”, Article F. Consolidated Version of the Treaty on European Union (Maastricht 
Treaty) [2012] OJ C326/1.
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The Treaty of Amsterdam115 added fundamental social rights, by way of the European Social 

Charter,  a Council  of Europe agreement,  and the Community Charter of the Fundamental 

Social Rights of Workers, a political statement that was adopted on 9 December 1989.116 

Although these documents and constitutive incursions show a definite dedication to 

the  expansion  of  the  European  Community  into  a  more  inclusive  legal  order  with  the 

protection  of  the  rights  of  its  subjects  at  heart,  the  status  of  all  these  acts  was  mostly 

informal.117 Due to their limited status, there came a call for the inclusion of a rights catalogue 

in  the  Treaty  system.  Stemming  from  the  point  that  this  issue  was  breached,  but  left 

unresolved with the Treaty of Amsterdam, the Convention set up by the Cologne European 

Council in June 1999 called for the creation of a European Charter of Fundamental Rights.  

Two earlier attempts had failed, but at the time of the 1999 German presidency, it was widely 

considered to be a necessary step in the further integration of the European Community that 

had an increasing influence on the lives of European citizens.118 The fact that the Court had 

already broached the topic where the other institutions had failed, has led to the statement that 

the process of the Charter's creation was more “revelation than creation, of compilation rather 

than  innovation.”.119 As  is  well  known,  the  Charter  was  finally  pronounced  at  Nice  in 

December 2000, after which the Laeken Declaration in 2001 tasked the Convention on the 

Future of Europe with dealing with the incorporation of the Charter. From its pronouncement 

in 2000, the Charter had at least a strong declaratory effect of the ethical underpinnings of the 

European Community.

Due to the fact that the Charter was, at least in part, built on the work of the Court,  

which  had found these  fundamental  rights  in  the  constitutional  traditions  of  the  Member 

States, and the declaration thereof in such common declarations as the European Convention 

of Human Rights, there exists a layered system of rights protection in which there exists no 

hierarchical nature. The nature of the possible inter-court competition that this creates goes 

115 Treaty  of  Amsterdam amending  the  Treaty  on  European  Union,  the  Treaties  establishing  the  European 
Communities and certain related acts (Treaty of Amsterdam) [1997] OJ C340/1.

116 Art.  1  Treaty  of  Amsterdam:  “1.  After  the  third  recital  the  following  recital  shall  be  inserted:  
‘CONFIRMING their attachment to fundamental social rights as defined in the European Social Charter 
signed at Turin on 18 October 1961 and in the 1989 Community Charter of the Fundamental Social Rights of 
Workers,’”.

117 As such, they fall under the heading of policy objectives of the Union for further discussion.
118 See the introduction by Hans Christian Kruger in: S Peers and A Ward (eds), The European Union Charter  

of Fundamental Rights (Hart 2004) xviii.
119 Commission communication on the Charter of fundamental rights of the European Union COM (2000) 559,  

13 September 2000, p. 3.
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beyond the scope of the present work; for the current purposes, it is sufficient to observe that 

the  Court  of  Justice  of  the EU will  make use  of  the Strasbourg Court's  case-law for  the 

interpretation of rights that foundationally equal. The main problem in relation to the effect of 

the  constitutional  developments  surrounding  human  rights  and  the  CJEU's  possibility  to 

interpret standing, is nicely illustrated by Advocate General Jacobs' statement in relation to 

the articles on a fair trial:

As  is  common  ground  in  the  present  case,  the  case-law  of  the  Court  of  Justice 
acknowledges the principle that  an individual  who considers himself  wronged by a 
measure which deprives him of a right or advantage under Community law must have 
access  to  a  remedy  against  that  measure  and  be  able  to  obtain  complete  judicial 
protection.  That  principle  is,  as  the  Court  has  repeatedly  stated,  grounded  in  the 
constitutional traditions common to the Member States and in Articles 6 and 13 of the 
European Convention on Human Rights. Moreover, the Charter of fundamental rights 
of  the  European  Union,  while  itself  not  legally  binding,  proclaims  a  generally 
recognised principle in stating in Article 47 that '[e]veryone whose rights and freedoms 
guaranteed by the law of the Union are violated has the right to an effective remedy 
before a tribunal'.120

With this statement, mr. Jacobs would begin his now famous assault on the Court's doctrine, 

as in his opinion, not every individual would be able to make full use of the rights awarded to 

him by European law. It is equally a critical junction in the analysis of the changes brought 

about to the element of human rights in conjunction with the Court's interpretative space. Has 

the development of human rights as a constitutional principle reached a point where the Court 

can reinterpret (then) Article 230 TEC in such a way as to create a more rights based approach 

to standing? 

The problem lies in the layered structure indicated above. The Advocate General based 

his argument on a teleological reading of the Articles 6 and 13 of the Convention, and 47 of 

the Charter. When combined with the Court's reasoning in the Johnston case, where indeed it 

had argued that an individual should have access to justice to enforce her rights, an analogous 

reading of the cases could lead to the conclusion that this access should be seen in its widest 

scope. It is debatable, however, whether this should be the effect of the Court’s judgment in 

Johnston. The history of rights found by the Court of Justice is largely the history of a court  

which makes use of this construction to force compliance by lower courts with its superior 

120 Opinion Advocate General Jacobs C-50/00 P Unión de Pequeños Agricultores v  Council EU:C:2002:197, 
[2002] ECR I-6692.

98



 Human Rights Requirements

legal  order.121 It  is  an  extension  of  the  doctrine  of  effet  utile through  use  of  supremacy. 

Whether this is therefore equally applicable in the case of the review of Community measures 

through direct access to the Court is highly debatable. 

In  relation  to  the  status  of  the  Convention  and  the  Charter,  the  hierarchy  or 

enforceability of the documents does not affect the interpretation that could be given to the 

definition of the concept of 'fair trial' as mentioned by both documents. Already in  Nold,  it 

was clear that the Court of Justice would accept the Convention as the statement of common 

constitutional traditions of the Member States. Similarly, although the Charter may not have 

had a legally binding status before the Intergovernmental Conference on the Future of Europe 

(IGC), it would still have authoritative status as the pronouncement of the rights as they exist 

in the European legal sphere.

When it comes to the definition of 'fair trial' in relation to standing though, neither the 

Court in Strasbourg, nor the ‘Explanation Relating to the Charter’ give any standard against 

which access to justice should be judged. The ECtHR gave an opinion on access to justice in 

relation to the rule of law in the  Golder  case.  Dealing with the possibility of an English 

inmate to initiate libel proceedings against a prison officer, the Court in Strasbourg explicitly 

refered to the fact that Article 6(1) of the Convention does not aim to offer express criteria  

relating to access to justice but rather that:

“It enunciates rights which are distinct but stem from the same basic idea and which, 
taken together, make up a single right not specifically defined in the narrower sense of 
the term.”122

It went on to find that for the functioning of the rule of law, it would be difficult to “[…] 

conceive of the rule of law without there being a possibility of having access to the court.”.123

States are however not obliged to offer unfettered access to the courts. The Court in 

Strasbourg has explained that for a state to be compliant with Article 13 of the Convention, on 

an effective remedy, there needs to be  a  remedy but it need not be through judicial means. 

Rather, the remedy should be timely and effective, which does not mean that the applicant 

will need to be successful. The remedies can be part of a complete system with both judicial 

121 A Ward, ‘Access to Justice’ in S Peers and A Ward (eds),  The European Union Charter of Fundamental  
Rights (Hart Pub 2004).

122 Golder v UK (App no 4451/70) (1975) Series A no 19 para 28.
123 ibid para 34.
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and administrative possibilities.124 Clearly, there is no authoritative indication that the Court of 

Justice is  not  compliant  with the human rights standards that  exist  in  the European legal 

sphere before the entry into force of the Lisbon Treaty. Neither the constitutional traditions of 

the Member States, nor rights found by the Court, nor international codifications of human 

rights, necessitate wider access to justice. There needs to be a remedy in place, which under 

the Court's and drafters' reading of the Treaty would always be the case, hence the “complete 

system of legal remedies” espoused by the Court. 

The Rule of Law as a Human Right

The vagueness of the concrete obligations when it comes to review mechanisms have led to 

the fact that the argument used most often in relation to the CJEU's specific obligation, is that 

it should do justice to 'the rule of law'. It is a potentially problematic exaltation of a legal 

principle to the status of a right. However, the Court has already explored this in Les Verts.125

The circumstances of Les Verts are certainly exceptional, in part due to the timing. When the 

case was brought by the Green Party, the treaty did not yet provide any special provision for 

Parliament regarding its status as an applicant under Article 173 EEC. At the time of drafting, 

the Parliament did not have the role in legislative procedure that it would incrementally be 

granted with each passing treaty revision, nor was it in any shape or form the democratically 

representative body that it would become, its members were indirectly elected. The idea of 

acts by the Parliament producing an external effect where therefore perhaps not foreseen. Yet 

the nascent Green Party wanted to contest the adoption of certain acts by the (Bureau of the) 

Parliament in relation to funding and the reimbursable costs of an election campaign, which 

was disadvantageous towards newcomers. Article 173 EEC however only granted jurisdiction 

to the Court for the review of acts by the Council or the Commission, leaving acts of the 

Parliament outside of the scope of judicial review.126

124 Kudla v Poland (App no 30210/96)[2000] ECHR 197 para 152.
125 Case 294/83 Parti écologiste “Les Verts” v. European Parliament EU:C:1986:166, [1986] ECR 1339.
126 As noted by the Court, other Articles in the Treaty were broader in their definition of acts that could be 

reviewed, when seen in conjunction with Article 164 EEC (now 220 TFEU) there is an explicit task for the  
Court to safeguard the observance of the law of the treaties. The 'leap' taken in Les Verts could equally be 
seen as a hop.
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Regarding the Court's jurisdiction, it therefore stated:

“It must first be emphasized in this regard that the European Economic Community is a 
Community based on the  rule of law, inasmuch as neither its Member States nor its 
institutions can avoid a review of the question whether the measures adopted by them 
are  in  conformity with the  basic  constitutional  charter,  the  Treaty.  In  particular,  in 
Articles 173 and 184, on the one hand, and in Article 177, on the other,  the Treaty 
established a complete system of legal remedies and procedures designed to permit the 
Court of Justice to review the legality of measures adopted by the institutions.”127

As a result, the Rule of Law entered the European judicial vocabulary. Through the years it  

has taken a prominent role in the debate on the possibility for judicial review in the name of 

the public interest. The effect of the Court's phrasing cannot be understated. The term 'rule of 

law' started appearing in the Treaty starting from the 1992 Maastricht Treaty in the preamble 

and in articles on the Union external policy. With the Treaty of Amsterdam, the Rule of Law 

was elevated to the status of a foundational principle.128 It's introduction led to the use of the 

concept,  both  by Advocates-General  and applicants  as  a  means  to  establish their  right  to 

access to  justice.  Similarly,  a  number of academics see the rule  of  law as  a  far-reaching 

umbrella concept under which numerous substantive rights can be placed. Given the impact of 

the judgment and its effect on the European legal order, an analysis of the real importance of 

the rule of law on judicial review should take place.

Raz already warned of the problem with expanding the concept of the rule of law 

beyond the limits of its usefulness.129 Feldman gives a number of interpretations that could be 

given to the term.130 Paraphrasing Geoffrey de Q Walker,131 “[…] a state of order under law; 

government under law; and substantive restrictions on legislative power such that government 

in its legislative program is under law as well as governing through law.”. In its most narrow 

sense, the rule of law can be seen as nothing more than the definition of the legality principle,  

combined with the fact that there should be independent scrutiny of that principle. However, 

127 Case  294/83  Les  Verts  (n.  116),  para  23  emphasis  added,  the  Court  went  on  to  establish  that  acts  by 
Parliament may in fact infringe the powers of the Member States, a matter of institutional balance which in 
the scheme of the Treaty it is the Court's task to consider.

128 Article 6 TEU 
129 Powerfully stating: ‘Not uncommonly when a political ideal captures the imagination of large numbers of 

people its name becomes a slogan used by supporters of ideals which bear little or no relation to the one it  
originally designated. The fate of “democracy” not long ago and of “privacy” today are just two examples of 
this familiar process.’ J Raz, The Authority of Law: Essays on Law and Morality (OUP 1979) 211.

130 D Feldman, ‘Democracy, the Rule of Law and Judicial Review’ (1990) 19 Federal Law Review 1, 11.
131 G De Q Walker, The Rule of Law: Foundation of Constitutional Democracy (Melbourne Univ Pr 1989) 3–5.
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the  principle  is  rising  in  popularity,  giving  an  impulse  to  a  wider  interpretation  of  its 

meaning.132 According to authors advocating a less legalistic approach to the rule of law, it  

should be seen not only as a mere check-list, but rather it exudes the sense of a meta-system 

that not only safeguards the legal order through review, but equally instils in it a sense of 

morality  and  correctness.133 Not  only  is  there  a  safeguarding  of  the  often  quoted  ideal, 

enshrined in the Massachusetts constitution by John Adams “[...]a government of laws and not 

of men”,134 but rather the rule of law is composed of a list of principles that ensures justness.

The  problem with  taking  a  wider  view of  the  rule  of  law within  a  constitutional 

framework, is the justiciability of the norm that is being enforced. When it is implied that the 

rule of law suggests a system, it becomes unclear in what way this system would relate to the 

individual when trying to make use of his rights, if any, under such an idea. Even when it is 

argued that the rule of law encompasses a system of control through which the judiciary is in 

control of the enforcement of (constitutional) safeguards and in doing so is completely free 

from perverting or corrupting interference, it is unclear how this would be justiciable. This 

becomes especially problematic when the problem seems to be the presumed non-compliant 

judiciary. 

It is proposed that within the functioning of the Court of Justice, the use of the phrase 

“the rule of law” should be limited to pure legality control. It should be noted that this can be 

seen as distinct from the use of the phrase in the current Treaty or in the foreign policy of the 

Union.135 The reasoning should be as follows. When the Court gave its judgement in  Les 

Verts, there existed a distinct difference in the translations of the phrase “rule of law” between 

the official languages. It is commonly accepted that the German linguistic equivalent would 

be the Rechtsstaat, and the French version would be the Etat de droit. These equivalents are 

132 Although the rule of law is a term that is very much a product of the English common law system and has 
found its way in for instance the writings of Dicey on the English constitution, references can now be found 
in a number of the 'new' Member States as in a number of international documents. One would be remiss to  
note that the European Union has, by way of Article 7 TEU, even incorporated the concept as an essential  
component of the legal orders of its Member States, complete with an enforcement mechanism.

133 For recent opinions on this point, see: L Pech, ‘“A Union Founded on the Rule of Law”: Meaning and  
Reality of the Rule of Law as a Constitutional Principle of EU Law’ (2010) 6 EuConst 359; D Kochenov, 
‘EU Law without the Rule of Law: Is the Veneration of Autonomy Worth It?’ (2015) 34 YEL 74.

134 Mass. Const. art. XXX, pt. I: “In the government of this commonwealth, the legislative department shall  
never exercise the executive and judicial powers, or either of them: the executive shall never exercise the  
legislative  and  judicial  powers,  or  either  of  them:  the  judicial  shall  never  exercise  the  legislative  and 
executive powers, or either of them: to the end it may be a government of laws and not of men.” (emphasis 
added).

135 Here, the aforementioned Article 7 TEU (n. 100) is meant, which is of a distinct later origin and an inclusion  
of much later date and political background than the first use in the case-law of the Court. 
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not used. Rather,  the translation would be how the Court mentions a 'community of law', 

foregoing any association with a wider notion of the concept when it goes on to clarify this by 

stating:

 “[…] inasmuch as neither its Member States nor its institutions can avoid a review of 
the question whether the measures adopted by them are in conformity with the basic 
constitutional charter, the Treaty.”136

The subsequent mentioning of all the articles that can be used to trigger a review of an act and 

the fact that the Court first mentions the complete system of legal remedies make it clear that  

the Court did not sought to go into the uncharted territory of legal philosophy, but that it 

merely wants to safeguard the internal coherence of the European legal order by eliminating 

the creation of acts that produce an effect on third parties without the possibility to have these 

acts reviewed.

This  narrow reading is  open to criticism.  It  could be argued that  the German and 

French notions of the concept of 'rule of law' make explicit mention of the existence of a 

State, a politically difficult term in the European legal order. The equating of the European 

project to a State would bring with it other problems. Therefore, the Court has made use of a 

slightly  different  wording,  but  the  meaning  of  the  term should  be  construed as  being  in 

essence the same. This semantic argument seems slight to the point of pedantry, but it should 

be  remembered  that  law  is  perhaps  most  importantly  the  effect  of  language  and  more 

importantly, the result of precise language and wording.137 Were the Court to have this stand in 

its  way,138 the  clarification  that  would  have  followed  would  most  certainly  offer  greater 

instruction than is the case in the present.139 This explanation is undermined by the fact that 

136 Case 294/83 Parti écologiste “Les Verts” v European Parliament EU:C:1986:166 para 23.
137 One need only be reminded of the nature of Talmudic scholarship, where the precise definition of ancient  

words and their meaning within the modern times, as such the exact wording of the prohibition of pork in  
Jewish dietary custom has been analysed to be applied in relation to modern food products such as Jello (ie.  
gelatine) R Horowitz, Kosher USA: How Coke Became Kosher and Other Tales of Modern Food  (Columbia 
University Press 2016); For a complete overview of the ancient tradition of rabbinic reasoning on the exact  
meaning of terms in law, it is highly recommended to see: C Fonrobert and MS Jaffee,  The Cambridge 
Companion to the Talmud and Rabbinic Literature (CUP 2007).

138 Which, as argued by Conway, the Court rarely does. This can be seen as early as the reasoning by the Court  
in Case 51/70 Lutticke v. Hauptzollamt Passau EU:C:1971:20. G Conway, The Limits of Legal Reasoning  
and the European Court of Justice (CUP 2012) 147 It should be noted though that Conway goes on to see 
the Court’s interpretation of ‘individual concern’ as being literal, an interesting point of view. Although the  
main work against which Conway positions his work, further support for the Court’s lack of a distinctive 
literal interpretation against the limits of logic can be found in the interesting: J Bengoetxea,  The Legal  
Reasoning of the European Court of Justice: Towards a European Jurisprudence (Clarendon Press 1993).

139 For an analogous situation relating to Article 177, see Arnull’s remarks in relation to the Court’s reasoning in 
Joined  Cases  C-297/88 and  C-197/89  Massam Dzodzi v.  Belgian State EU:C:1990:360,  A Arnull,  ‘The 
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the perhaps just as problematic obiter dictum 'basic constitutional charter' is used, creating an 

even easier analogy between a State and Europe as a state-like actor. Furthermore, would the 

Court feel the obligation to embed the term fully in the European legal order, it would be 

easier to reason the concept of state to the wider 'way of existing'140 rather than the linguistic 

acrobatics used to sustain the argument in question.

It has also been argued that at the time of first use, the national interpretations of the 

concept were too dissimilar, requiring the Court to introduce the concept yet interpret it by the 

lowest  common denominator.  Proponents of  a  different  reading of  the term state  that  the 

development of the theory of the rule of law has now moved towards a similar manner in the 

main legal orders of the Union and a wider interpretation should be possible if not desirable.  

This argument is the most significant for advocates of public interest litigation in a European 

context: the idea that the rule of law can be used to give those interests that do not have an 

individualisable voice a place in the European legal order without constitutional change, but 

through evolving philosophical insights. Indeed, this notion has a place in the very model 

used by the present author to explain the interpretative regime of courts. A change in the 

interpretation of a core concept in the legal firmament of the Member States would cause a 

change in the European legal order through the general principles. The problem is however 

that although authors may note the similar developments of the concept of the rule of law, this 

does not mean that the concept becomes more clear and justiciable. If anything, the work of, 

for instance Pech, illustrates how the converging evolutionary path creates perhaps a shared 

system of values, but equally how that is not easily reflected in a judicial sense.141

It is submitted that there is a difference between the adherence to the rule of law as it 

is laid down in the recent iterations of the Treaty and as used by the Court of Justice. Policy of 

the European Union, for instance regarding the possibilities under (now) Article 7 TEU such 

as they are created by way of the Lisbon Treaty, is aimed a wide interpretation of the concept, 

in line with for instance, the examples given by Raz.142 This is similar to the way in which 

Evolution of the Court’s Jurisdiction under Article 177 EEC’ (1993) 18 ELRev 129, 135 Here, as Arnull 
remarked, the Court put the principle of the uniformity of the Legal Order before a narrow interpretation of 
the points of contention. .

140 ‘A particular manner or way of existing as defined by the presence of certain circumstances or attributes’ 
‘State, N.’ <http://www.oed.com/view/Entry/189241>.

141 Pech (n 133).
142 J Raz, ‘The Rule of Law and Its Virtue’, The Authority of Law: Essays on Law and Morality (OUP 1979).
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Jacobs sees the concept applied.143 The Court has, in ealier case-law, consistently made use of 

the almost circular reasoning that, in relation to the rule of law, the Court and by extension the 

European Union are compliant, as adherence to the rule of law was enshrined in the Treaties. 

This reasoning is only valid if the meaning behind it is intended to be the adherence to the 

principle of legitimacy. As the Treaty states that the Union is founded on the rule of law, all 

acts are based on law and the Court will always have the authority to review whether this is 

the case, when the legality is contested. Similarly, the Court’s frequent connection between 

the rule of law and the complete system of legal remedies implies, as it was once suggested,144 

that  no-one slips  through  the  net.  Again,  this  can  only  follow from a  legality  approach. 

Finally, although there is indeed an ongoing evolution of the term 'rule of law' and the case for 

the convergence in Member States legal orders can be made quite convincingly, when brought 

to the point of justiciability the unifying and underpinning concept is the (judicial) control of 

acts by government.145

It has to be concluded that within the context of judicial review by the Court of Justice 

the use of the term 'rule of law' pertains to issues of legality and the control thereof and cannot 

be seen as a more encompassing right. This does not mean that there are no problems relating 

to this principle and its functioning within the European Union as a constitutional principle.146 

However what it does mean is that all pleas and criticism relating to the possibility for public 

interest litigation before the European Court of Justice based on the fact that the lack thereof 

infringes on the rule of law, need to be seen in the context of issues of legality.

143 In his  address  to  the  Holdsworth Club of  the  Birmingham Law School,  Jacobs borders  on making the 
mistake for which Raz warned, by enumerating, though not evidently exhaustively, the elements to the rule 
of law in an EU context, FG Jacobs,  The European Union and the Rule of Law : Being the Presidential  
Address of Sir Francis Jacobs, President of the Holdsworth Club of the Birmingham Law School at the  
University of Birmingham, 2007-08. (Holdsworth Club of the University of Birmingham 2008) 8.

144 S Enchelmaier,  ‘No-One  Slips  Through  the  Net?  Latest  Developments,  and  Non-Developments,  in  the 
European Court of Justice’s Jurisprudence on Art. 230 (4) EC’ (2005) 24 YEL 173.

145 As demonstrated by Pech himself in his Working Paper: The Rule of Law as a Constitutional Principle of the 
European Union. (2009) Jean Monnet Working Paper Series 04/09, para 4.1.3 The Rule of law as a rule of  
law.

146 See for instance Lenaerts his remarks on the problems in the interplay between the legal  orders  of the 
Member States and that of the Union. K Lenaerts, ‘The Rule of Law and the Coherence of the Judicial  
System of the European Union’ (2007) 44 CMLRev 1625; For an overview of the Court’s struggle with the  
rule of law within the framework of CFSP see, amongst many others, G de Baere, Constitutional Principles  
of EU External Relations (Oxford University Press 2008) ch 5.
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3.3.4 Policy Directives and Goals
While the original Treaties did not include any lofty policy directives in either the Treaty 

proper or the preamble, a significant change took place with the entry into force of the Single 

European  Act.  The  following  relevant  additions  were  made  to  the  preamble  of  the  EEC 

Treaty:

DETERMINED  to  work  together  to  promote  democracy  on  the  basis  of  the 
fundamental rights recognized in the constitutions and laws of the Member States, in 
the Convention for the Protection of Human Rights and Fundamental Freedoms and the 
European Social Charter, notably freedom, equality and social justice,
CONVINCED that the European idea, the results achieved in the fields of economic 
integration and political cooperation, and the need for new developments correspond to 
the wishes of the democratic peoples of Europe, for whom the European Parliament, 
elected by universal suffrage, is an indispensable means of expression,
AWARE  of  the  responsibility  incumbent  upon  Europe  to  aim  at  speaking  ever 
increasingly with one voice and to act with consistency and solidarity in order more 
effectively to protect its common interests and independence, in particular to display the 
principles of democracy and compliance with the law and with human rights to which 
they  are  attached,  so  that  together  they  may  make  their  own  contribution  to  the 
preservation of  international  peace and security  in  accordance with the  undertaking 
entered into by them within the framework of the United Nations Charter,

Social and democratic rights now featured prominently within the preamble of the SEA. What 

became clear from the SEA, which was the first substantive revision of the EEC Treaty, is that 

unlike other constitutional orders, where the role of the preamble can be seen as declaratory of 

the nature of the state, there is an interplay between the preamble of the European Treaties and 

the  competences  of  the  Institutions.  The  preamble  and  in  part  the  Common  Provisions 

apparently aim to state the general principles on which the European legal order is built and 

this  is  often  reflected  in  the  specific  competences  of  the  Union  and  its  institutions.  For 

instance in the case of the SEA, the call for greater solidarity is not only a principle, rather 

this is reflected in the changes made by the SEA under the Titles under Social Policy and 

Economic and Social Cohesion, where the changes to Article 118 (a) and (b) and Article 130 

(a — e) reflect a change in approach and competences. This flows logically from the nature of 

the European project. The principle of attribution dictates that the Union is only competent to 

regulate those areas explicitly attributed to it by the Member States, from this attribution flow 

the  competences.  Logically,  Member  States  would  be  loath  to  signal  a  transferral  in  the 

preamble that would not be explicitly regulated through the Treaty’s provisions. 
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However, this process does not entirely work one way. The Single European Act is in part 

famous  for  the  fact  that  it  introduced  specific  competences  for  the  protection  of  the 

environment through the addition of Title VII to Part Three of the EEC Treaty. As can be 

deduced from the quotation above, there is no explicit mention of the environment in the 

preamble  of  the  Treaty.  Interestingly,  Article  130r  introduces  language  that  could  be 

considered more policy than political, creating the objectives:

• to preserve, protect and improve the quality of the environment,

• to contribute towards protecting human health,

• to ensure a prudent and rational utilization of natural resources.

These  objectives  are  in  fact  derived  from  the  fact  that  the  EEC  had  been  creating 

environmental related regulations on the legal bais of Article 235 EEC since 1973 when the 

Council  adopted the First  Environmental  Action Programme.147 This  was followed by the 

Second Environmental Action Programme in 1977 and the Third in 1983. The EAP's were 

aimed at balancing economic (industrial) growth with environmental problems related to that 

growth such as nuisance and pollution.148 Although these programmes in themselves do not 

produce legal effects, as they are policy documents setting out the agenda for future action, 

they become indicative of certain objectives that the Community aims to achieve.

It is in ADBHU that the Court first acknowledged that there is a clear objective for the 

protection of the environment that can be read from the Community's and Member States' 

efforts by way of the Action Programmes.149 The interaction between these objectives and the 

Treaty system is then further illustrated by the Court's remarks in the Danish Bottles case.150 

Where it remarked, referring to “[…] that the protection of the environment is 'one of the 

Community's essential objectives', which may justify certain limitations on the free movement 

of goods.  That view is moreover confirmed by the Single European Act.”.151 Although the 

147 Declaration of the Council of the European Communities and of the Representatives of the Governments of  
the Member States meeting in the Council of 22 November 1973 on the program of action of the European  
Communities on the environment (1973-1977), OJC 112/11 (1973) (FEAP).

148 Explicitly addressed by the Second Environmental Action Programme: Resolution of the Council of the  
European Communities and of the Representatives of the Governments of the Member States meeting within 
the Council of 17 May 1977 on the continuation and implementation of a European Community policy and 
action program on the environment (1977-1981), OJ C139/11 (1977) (SEAP).

149 Case  240/83  Procureur  de  la  République v.  Association  de  défense  des  brûleurs  d'huiles  usagées  
EU:C:1985:59, [1985] ECR 531 para 13 referring to the preamble of the Directive underlying the action,  
whose preamble refers to the protection of the environment due to the Action Programmes.

150 Case 302/86 Commission v. Denmark EU:C:1988:42, [1988] ECR 4607.
151 ibid para 8.
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judgment was handed down after the entry into force of the SEA, the facts of the case took 

place before its enactment and the case was brought in 1986, after the drafting of the SEA but 

before  it  had  entered  into  force.152 Although  exemplary  of  how the  Court  makes  use  of 

objectives  in  its  reasoning,  it  is  equally  and  perhaps  foremost  indicative  of  how  policy 

objectives  and  aspirations  are  intertwined  with  the  competences  of  the  EU,  de  facto  as 

embryonic competences.153

This interplay takes place within each of the phases of development culminating in a 

new  Treaty.  Taking  environmental  policy  as  an  example,  as  being  the  earliest  policy  to 

develop alongside the objective of economic integration, it  is possible to observe how the 

Brundtland  Commission's  report  on  “Our  Common Future”154 led  to  the  inclusion  of  the 

integration principle into the 1992 Maastricht Treaty.155 The integration principle that would 

form the basis of Community and later Union policy, which aimed to include a high level of 

environmental protection and include the principle of sustainable development in all measures 

undertaken by the institutions.156 It was however the Treaty of Amsterdam that fully expressed 

this development. Building upon the objectives of the previous Treaties and the experiences 

garnered in their application, the Treaty of Amsterdam formalised the manner in which these 

goals  should  be  achieved  and entrenched concepts  such as  the  integration  principle  as  a 

general principle of European law. To conclude this cycle, the Treaty of Nice, which focussed 

mainly on institutional reform and citizenship, makes no mention of environmental protection. 

152 D Edward,  ‘Judging  Environmental  Law’ in  N Colneric  and  others  (eds),  Une Communauté  de  Droit,  
Festschrift für Gil Carlos Rodríguez Iglesias (Berliner Wissenschafts-Verlag 1993) 490–491.

153 Edward  takes  the  narrative a  step farther  and illustrates  how the  objective  of  environmental  protection 
developed into a principle on par with the four fundamental freedoms ibid 492.

154 World Commission on Environment and Development, ‘Report of the World Commission on Environment 
and Development: Our Common Future.’ (United Nations 1987) A/42/427.

155 S Bär and AR Kraemer, ‘European Environmental Policy after Amsterdam’ (1998) 10 JEL 315 See also the 
preamble to the TEU: ‘DETERMINED to promote economic and social progress for their peoples,  taking 
into account the principle of sustainable development and within the context of the accomplishment of the  
internal  market  and  of  reinforced  cohesion  and  environmental  protection,  and  to  implement  policies 
ensuring  that  advances  in  economic  integration  are  accompanied  by  parallel  progress  in  other  fields.’  
(Emphasis added).

156 As a side-note,  one of  the major  objectives  of the Maastricht  Treaty was the introduction of  European  
Citizenship for all nationals of Member States of the Community. Again, the astounding development that  
Citizenship has made from the hope that was voiced in the preamble of Maastricht and the simply worded 
Article that was derived from that expression, indicates the broader applicability of the idea that preambles  
and objectives are used as in utero pillars of Union policy.
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It  was no  longer  needed after  the  transposition  into  the  Treaty  proper  and integration  of 

environmental protection as a principle of European law.157

There is a logic to the fact that this is one of the essential ways in which the Union 

differs from a modern constitutional state. While these expressions are in a state indicative of 

the nature of the state, how it sees itself in the world, and the manner in which it wants to  

conduct its relation with its inhabitants, the Union does not have this luxury. The Union can 

only express these hopes and wishes for those areas in respect of which the Member States 

have explicitly expressed the intent for harmonisation. The judicial function of the preamble 

and the objectives of the Union therefore does not necessarily correspond with the manner in 

which these have an effect in the legal order states. They rather function as a possibility for 

the Court to address competency issues, or as a means of anticipatory interpretation. They do 

not exemplify the nature of the Union or the manner in which it aims to relate itself in the 

world or towards its citizens.

3.4 Criticism in Light of the Framework
It has been submitted that the main lines of criticism can be categorised into four groups: the 

departure from the line of reasoning under the ECSC treaty; the apparent randomness of the 

definition of the individual applicant; the neglect of human rights; and the fact that it is purely 

docket control. As the developments of the four elements of the theoretical framework are 

now set  out,  it  is  possible  to  review the  validity  of  these  arguments  in  the  light  of  the 

framework.

The first argument has been largely dealt with in the preceding chapter. The marked 

difference  between  the  Court's  reasoning  under  the  ECSC Treaty  in  comparison with  its 

reasoning under the EEC Treaty and beyond. As has been demonstrated, the conditions under 

which the judicial  system of the EEC was created was to a large extent a reaction to the 

manner in which the Court had interpreted the rights of interested parties under the ECSC. 

Where under that Treaty, it had been expedient to grant a greater leniency for parties to seek 

standing,  creating  a  sort  of  judicial  spill  over  whereby  the  category  of  parties  with  a 

significant relation to the coal and steel industry seemed to naturally expand, the founding 

members of the EEC had explicitly aimed to preclude this under the EEC Treaty. It should in 

157 S Mahmoudi, ‘Protection of the European Environment after the Amsterdam Treaty’ (2000) 39 Scandinavian 
Studies in Law 123.
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this relation also be noted that there is a marked conceptual difference between the nature of 

the ECSC and the EEC treaty. There is a reason that the Court had found the possibility to 

define the European legal order as a new legal order in Van Gend en Loos where this could 

never be the case under the ECSC. As the Court has stated in Van Gend en Loos there is a role 

for  the  citizens  under  this  Treaty,  a  relationship  that  goes  beyond  that  of  a  mere 

intergovernmental  treaty  organisation.  Where  the  EEC  Treaty  is  for  that  same  reason 

equatable with at least a constitutional order in utero for which the theoretical framework may 

be of use, the ECSC is not creating a greater freedom for the Court to interpret the vague use 

of the “enterprises and associations”- clause therein. 

The complaint that the individual is defined in an illogical manner, in which problems 

arise where an economic activity is precluded in its entirety to address a possible infringement 

of their rights. This complaint has to be seen in the light of a debate on judicial review in 

general,  not  specifically  in  the  light  of  the  interpretative  space  of  the  Court  of  Justice 

regarding standing. The reason why not all clementine importers or sugar manufacturers are 

able  to  bring  a  case  before  the  Court  is  in  essence  the  same as  to  the  discussion  in  the 

preceding  chapter  as  to  why  the  German  system has  a  preference  for  the  protection  of 

individual rights, rather than a subjective interest; or why the French system is so restrictive. 

The problem arises in the nature of acts taken by the Union, especially in the fledgeling days 

of the EEC. There was no clear division in the nature of acts. All acts taken, except in the field 

of  Commission  enforcement,  seemingly  falling  into  the  legislative  sphere  that,  after  the 

French mould from which the European judicial system largely sprang forth, falls outside of 

the scope of judicial review. In the light of due justice, the Court has made use of the term 

'individual concern' to find those cases in which an act would fall outside of the legislative 

sphere. Economic actors largely merely fall prey to the original ambit of the Union as an 

economic regulatory body whereby sector specific regulation is a logical element. The main 

argument in favour seems to be the fact that there is a decided lack of a systematic approach 

to  the  manner  in  which  the  nature  of  the  act  is  defined.  Indeed,  as  described,  the  Court 

seemingly has difficulty to make a clear-cut separation based on procedural or substantive 

elements regarding the nature of the applicant and his claim. Yet by and large, it is possible to 

still  observe the Court working within the limits  set  by the article,  yet trying to find the 
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natural  limits  of  the  European  acts,  finding  the  line  between  the  administrative  and  the 

legislative. 

When placed within the theoretical framework, it  is clear that this argument is the 

most difficult to do justice to as it seemingly falls outside of the logical limits of any of the  

elements. Keeping in mind that the main point of reasoning seems to be the irrationality of 

only a single economic actor in a sector where more could be affected give a broader scope, it 

is observed that this reasoning was explicitly reacted upon by the drafters of the Treaty in 

their reduction of Article 33 ECSC. It is equally problematic to foresee a situation where 

human rights or the policy goals of the European polity would result in a different relationship 

between the economic actors and the European legislative corpus. As such, the Court would 

only be possible to deviate from the strict interpretative scope it has regarding this category of 

applicants where there is a shift in the relationship as to the federal nature of the Union. To 

that extent, this group of applicants is of course well placed to claim that certain areas of the 

single market should not be harmonised. Industry (as has been proven by their trans-atlantic 

brethren) has a particular stake in arguments on subsidiarity. 

Subsidiarity and the federal judicial nature of the European legal order are however 

not accommodating to that extent. The division of federal powers and the defence of those 

divisions is squarely aimed at the role of the Member States in their role as co-legislators 

where  they  enjoy  shared  competences  with  the  Union.  As  such,  the  Court  has  taken  a 

deferential approach to subsidiarity in the cases where this was found to be a potential issue, 

where  the  choice  of  harmonisation  is  in  itself  the  defence  against  a  subsidiarity  appeal. 

Combined  with  the  difficult  qualification  of  the  substantive  aspects  of  subsidiarity,  it  is 

difficult to foresee another way in which the Court can refute the criticism on the effect its 

doctrine on individual concern has on groups such as economic actors within an affected 

sector.

The most famous and most recent addition to the list of criticisms is the critique that  

the Court does not do justice to the rights of the applicants it denies standing through its 

interpretation of the 'individual concern' clause. Recently, the principle of the Rule of Law has 

been added to this discussion as a point of contention. Due to the nature of this argument, the 

breadth of its scope and the Court continued reiteration on the fact that the Union is dedicated 

to human rights and founded on the rule of law, this argument has found considerable traction. 
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This is furthered by the complicated relationship that exists between the Union, and especially 

the  Court,  as  a  progenitor  of  human  rights,  and  the  fact  that  the  Union  exists  whilst  

functioning besides the European Convention on Human Rights.158 

The development of an extensive catalogue of human rights has most likely been the 

greatest shift in the four elements of the theoretical framework. As such, it is only logical that 

most attention is focussed on this point. It is possible to approach the protection of rights of 

the applicants in the light of this criticism in two ways. On the one hand it is possible to argue 

that proponents of this line of argumentation will only be satisfied when the system of judicial 

protection  moves  towards  a  rights  based  approach  instead  of  the  current  interest  based 

approach. In effect, to move away from the French origins of the Article for Annulment, and 

shift it towards a more German orientated method of complaint. The interpretative space of 

the Court would have to undergo a significant shift to make this possible without an explicit 

change in the constitutional underpinnings of Article 263 TFEU. Although the wording itself 

is not the problem in question, as has been mentioned by a number of authors, the intent of the 

drafters is clearly prohibitive. At the same time, the federal nature of the Union does not entail 

a direct relationship between citizen and Union to such an extent that a more rights based 

approach is logical. Furthermore, the aspirations laid down in the preamble and declaratory 

articles of the Treaty are links to the competences of the Union. Where the Union exercises 

these competences, the Court will be hard pressed to find a reason to allow standing. Finally, 

it has been demonstrated that the implementation of human rights in the formal legal order of 

the Union precludes any shift in stance in the procedural law of the Treaty as interpreted by 

the Court.

A second line of reasoning is that the Court has in fact made extensive use of the 

possibilities awarded to it,  which has resulted in an extension of standing in a number of 

cases. It has been demonstrated that it is in fact the Court who has to a large extent developed 

the initial doctrine on rights and their protection, going so far as to explicitly acknowledge the 

development of the rights regime that has been undertaken by the Strasbourg Court.  This 

extends to the concept of the Rule of Law, which has been used by the CJEU in line with the 

legality  principle,  ensuring  the  fact  that  none  of  the  institutions  would  be  able  to  enact 

158 The following chapter will further delve into the issues faced by the Union with the obligation to accede to  
the Convention under the Treaty of Lisbon.
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measures that would go unchallenged. The call for the Court to go beyond what it has enacted 

within its limits therefore seems like an inversion of the actual developments. 

Finally, the issue of docket control. The argument that is hardest to disprove, because 

how is it possible to prove a negative?159 For one, it should be clear that all forms of standing 

requirements are naturally a form of docket control. Whether based on the deeper idealogical 

bonds between the citizen and the government or purely managerial, standing requirements 

limit the access to the court based on a weighing of interests. In practice, the distinction does 

not matter. Docket control is used as an argument  against  a court, when the proponents see 

the control in place as being arbitrary, or when they feel that justice is not done due to the fact 

that cases are not reaching the court system. 

Although difficult to refute to the fullest extent without access to the Grand Chamber, 

the framework set out in this work does illustrate that there does not need to be arbitrariness in 

the Court’s application of the standing criteria to produce the effects that have taken place. 

Pure arbitrariness  would also not be to  the Court's  advantage.  Were the Court to  try  and 

differentiate applicants in a managerial approach, it would be far more logical to choose cases 

that could be used in a later date to facilitate an  acte éclairé situation.  Yet cases such as 

Extramet,160 only show a Court that could easily have limited itself, yet chooses to expand its 

case-law within its narrow confines. Whether cases do not make it to the Court where it is the 

belief of some that they should have, has not been proven beyond the case of Jégo-Quéré,161 a 

case that has directly led to discussions in the IGC. Within the system such as it is described  

above,  most  other  discussion  on  whether  or  not  an  applicant  should  have  been  granted 

standing reverts to a yes-no debate that says more about the legal traditions of the disputants 

than about, the nature of the Court's case-law. 

159 In his contribution to the Public Interest Litigation conference (see the following section), Arnull relates how 
the Court of First  Instance has indicated its concern for its growing case load in its  contribution to the 
intergovernmental conference of 1996. One could infer that this means that a strict approach to standing  
would lighten the proverbial load of the CFI. Arnull, ‘Challenging Community Acts - An Introduction’ (n 24) 
51.

160 Case C-358/89 Extramet (n.13).
161 Cases T-177/01 Jégo-Quéré v Commission and in appeal C-263/02 Commission v. Jégo-Quéré (n.57).
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3.5 The Nexus Regarding the Public Interest in EU 
Law.
The arguments advanced in the preceding section help to illustrate the specific nature of the 

problem regarding the  defence  of  public  interest  litigation.  The call  for  a  form of  public 

interest litigation arose in the end of the last century.162 It has been offered as a way in which 

certain societal problems can be dealt with, especially through the engagement of civil society 

organisations such as non-governmental organisations. More recently, studies into the effects 

of public interest litigation have shown how it has a net-positive effect on the achievement of 

policy goals and the protection of rights.163 However, as has been demonstrated, the system of 

judicial protection within the European Union is based on a closeness of relationship that 

creates problems for individual natural persons who seek to contest an EU act or measure, but 

makes it impossible for public interest cases to be reviewed by the Court. To put it in the  

context of the current  contribution,  the four elements that shape the Court's  interpretative 

space are aligned to such an extent as to create little room to extend standing criteria in the 

domain of public interest.

There have been numerous attempts to further the manner in which the public interest 

can be represented on the Kirchberg in Luxembourg. During a conference in Berlin in 1996, a 

number of leading authors described their views on the problem in relation to their fields of 

interest.164 In the seminal book resulting from that conference,165 the definition is drafted in a 

wide manner, encompassing “[...] diffuse interests of a large number of people, such as in 

environmental  protection,  consumer  protection,  safety  at  work  and  anti-discrimination 

policies.”166 All  of  the  contributions  make  a  clear  statement:  if  anything,  public  interest 

litigation needs to be seen in a wide scope. By asserting the possibility of a public interest in 

all areas of European law, the Court can more easily award standing by making use of the 

162 Famously, in the field of environmental law: Kramer (n 19).
163 C Harlow, ‘Public Law and Popular Justice’ (2002) 65 MLR 1.
164 To name but a few: N. Reich, HW. Micklitz, W. Van Gerven, L.W. Gormley, S. Weatherill,  J. Shaw, L.  

Kramer,  H.  Koch.  All  of  which have published extensively on the fields  of judicial  protection and the  
protection of (fundamental) rights and will be known to most, if not all, legal authors in this field. This 
conference  constitutes  an  excellent  point  of  departure  for  further  discussion  on these  issues.  As  to  the 
proceedings of the conference, see, F Amtenbrink, ‘Public Interest Litigation Before European Courts: A 
Summary of Conference Proceedings’ (1996) 7 EBLR 35.

165 HW Micklitz and N Reich (eds), Public Interest Litigation before European Courts (Nomos 1996).
166 N Reich,  ‘Public Interest  Litigation Before European Jurisdictions’ in HW Micklitz and N Reich (eds), 

Public Interest Litigation Before European Courts, vol 2 (Nomos 1996) 6.
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doctrines it has developed for each of these specific areas. Arnull saw the Court's approach in 

Codorníu167 as  an opportunity,  as  the Court of  Justice and the Advocate General  took an 

approach to the standing criteria under, then, Article 173 developed in relation to dumping 

cases and applied it in a case dealing with a trademark.168 Gormley opined on the importance 

of the AITEC case169 for the possibility for associations to be awarded standing, in this case in 

the field of state aid.170 These are only two examples out of a body of work that comprises 

discussions of almost every field of European law imaginable at the time. In most of the 

articles, the public interest aspect is the premiss that the loosening of standing requirements 

will lead to more, or at least a more complete system of, judicial review

All  of these contributions illustrate the severity  of the problems limiting access to 

justice in the European Community. Even though Public Interest Litigation before European  

Courts was published almost 20 years ago and three Treaty revisions have since taken place, 

most of those criticisms still stand today. Yet most of the articles criticising this limited access 

for public interest cases in a European context rely heavily on a notion of 'public interest' that  

has its roots in the American legal tradition. The opinions and solutions proffered work from 

the notion that there is an inherent right for a (constitutional) court to review individual cases 

on the basis of their effect on the rights of the public at large. However, this is certainly not 

the case, not in an American context, nor in any other.171 This observation leads to two issues, 

heavily intertwined, that pose a problem when debating issues of public interest in the context 

of  the  European Union.  The first  is  the  American  approach to  the  concept  of  the  public 

interest that has been given in the literature. The second is the fact that this concept is used in 

a completely different constitutional situation from that which applies in EU law. A critical 

analysis  of  the American approach shows why it  will  not  be possible  to  apply  the  same 

definition in a European setting.

167 Case C-309/89 Codorníu v. Council EU:C:1994:147, [1994] ECR I-1853.
168 Arnull, ‘Challenging Community Acts - An Introduction’ (n 24) 46 It must be noted that, at least here, Arnull 

draws conclusions based on the phrasing of the Advocate General and Court of certain terms that could 
equally,  or  perhaps  even  more  so,  be  interpreted  as  stating  that  this  case  dealt  with  a  specific  set  of  
circumstances.

169 Cases T-447-449/03  Associazione Italiana Tecnico Economica del  Cemento et al. v.  Commission [1995] 
ECR II-1971.

170 LW Gormley, ‘Public Interest Litigation and State Subsidies’ in HW Micklitz and N Reich (eds),  Public 
Interest Litigation Before European Courts, vol 2 (Nomos 1996) 159.

171 Exception may be made for, for instance, the Indian legal system that actually explicitly incorporates in  
Article 32 of the Indian Constitution, the possibility for public interest litigation. The Indian constitution is  
equally one of the few constitutions that explicitly grant a right of judicial review under Article 13.
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The reason for the use of an American approach in defining what constitutes 'public interest' is 

a historical one. Public interest litigation has its roots in the American tradition, started by 

amongst others Justice Brandeis, to use the judicial system to achieve a form of justice, now 

often called social justice. This tradition reached the peak of its influence with the civil rights 

movement  in  the  sixties  and  seventies  of  the  last  century.  Public  interest  litigation  was 

therefore the continuation of a societal debate through judicial means. In the United States, 

these  discussions  ranged  from,  famously,  discrimination172 and  labour  relations173 in  the 

beginning of this practice to the rise of the LGBTQ rights campaign in the present day. 174 As 

Brandeis noted himself: “We hear much of the 'corporation lawyer,' and far too little of the 

'people's lawyer.' The great opportunity of the American bar is and will be to stand again as it 

did in the past, ready to protect also the interests of the people.”175

It is clear from both the history of public interest litigation before the Supreme Court 

of the United States and from the words of one of the founding fathers of the concept, that in 

the American tradition public interest litigation was meant for the improvement of the people 

in their daily struggle against the monolithic institutions of government and corporation.176 

This, in part,  explains the wide scope it was given. Within the American definition of the 

public interest,  anti-trust  can be a means to improve on the plight of the worker,  as both 

monopolistic  enterprises  and cut-throat  competitive market  lean towards  exploitation.  The 

position of the Supreme Court as the authority on the Constitution enforces this system of 

legislation  through  litigation.177 The  constant  possibility  of  differing  interpretation  of  the 

articles and amendments due to the language of the Constitution can create social shifts as 

illustrated by the evolution of the 'separate-but-equal' doctrine to full equality under the law. 

Laws limiting  the  freedoms of  the coloured  minority,  thereby creating  the segregation  of 

172 See for  instance  famous  cases  as  Browder  v.  Gayle,  142  F.  Supp.  707 (1956)  and  Brown v.  Board  of  
Education, 347 U.S. 483 (1954). Both of these cases have their roots in action by the civil rights movement.

173 National Labor Relations Board v. Jones & Laughlin Steel Corporation, 301 U.S. 1 (1937).
174 United States v. Windsor, 570 U.S. 12 (2013) striking down the “Defense Of Marriage Act”, but of course 

also its famous predecessor Lawrence v. Texas, 539 U.S. 558 (2003) in which the illegality of sodomy was 
successfully challenged.

175 LD Brandeis, ‘Opportunity in the Law, The’ (1905) 3 Commw. L. Rev. 22, 26.
176 As Brandeis put it eloquently: “For nearly a generation the leaders of the bar with few exceptions have not  

only failed to take part in any constructive legislation designed to solve in the interest of the people our great  
social, economic and industrial problems, they have failed likewise to oppose legislation prompted by selfish 
interests. They have often gone further in disregard of public interest.” 

177 It is in fact, the only court created by Article 3 of the Constitution, with this explicit task of interpreting that  
document. All other courts are created by Congress. 
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society, were considered unconstitutional due to the landmark judgment in Brown v. Board of  

Education in 1954, where only 58 years before that case the Supreme Court saw no ill.178

It is tempting to see the European Union as an analogous situation. A federation of 

states  where  judicial  control  rests  in  the  hands  of  one  supreme institution,  created  by  a 

founding document. Yet it is not only the wording of the American Constitution and its final 

arbiter, it is also the nature of the relationship between it, the federation and the people therein 

that complicates an analogous application of the American practice in the European system. 

Although the Court of Justice is clearly the final authority on the Treaties, and although those 

treaties have a constitutional value in many respects, the aim of the European treaties has not 

been to define the relationship between the European demos and the re publica. However, this 

does not mean that as Micklitz argues, European public interest litigation will take place only 

when there is a European integrated public society with European social actors.179 Rather the 

economic nature of the Treaties has the effect that they are not meant to set the rules defining 

the relationship between the Union and its citizens to the same extent as any, let alone the 

American, constitution. 

The Treaties started out as rules that could further the economic integration between 

states and by extension integration of peoples. Indeed, before Maastricht, one could say that 

'people' was merely another economic component that should be able to move freely on the 

open market.180 Yet even if one were to pursue the bleakest of interpretations, in which a 

citizen were a production factor as opposed to a human being endowed with free will and the 

right to exercise that will, there would still be the possibility of the collective being affected 

by, and taking action against European legislation on either a national or cross-border basis. 

This  goes  beyond Micklitz’s  multi-level  approach to  integration  v interests.181 This  is  the 

178 Brown v.  Board of  Education,  347 U.S.  483 (1954) repealing the doctrine first  formulated in  Plessy v. 
Ferguson, 163 U.S. 537 (1896).

179 HW Micklitz, ‘The Interest In Public Interest Litigation’ in HW Micklitz and N Reich (eds), Public Interest  
Litigation Before European Courts, vol 2 (Nomos 1996).

180 Although this is changing and the expanding scope of application of European Union Citizenship offers the  
possibility of a more direct relationship between citizens and Union, the situation is still far from that of a  
“We the People [...]”-nature. Even Treaty provisions regarding the environment have a distinct notion of 
protecting European consumers, not citoyens.

181 Micklitz  (n  179)  29  Micklitz  sketches  three  forms  of  integration,  namely  market,  social  and  political 
integration, to which specific interests, actors and rights apply. Enlightening though this is, the notion of, for 
instance, General Principles of Law creates the possibility of the ‘citizen rights’ connected by Micklitz to  
‘political  integration’ to  be used  in  conjunction  with the  ‘market  freedoms’ he  associates  with  ‘market  
integration’. The “high level of protection” awarded to citizens through the precautionary principle is clearly 
also applicable in any of the market freedoms enjoyed within the Union.
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dichotomy with which the European legal  system wrestles.  Even with  its  roots  firmly in 

economic market politics, rights of an entirely different nature will be affected. The response 

has been to move away from the economic origins, yet this has not been done in such a way 

as to be of 'nation building' scope.

Therefore, the analogy with the American system of public interest litigation fails, as 

the problem of a direct reciprocal relationship between the Union and its citizens has not been 

addressed. This was one of the reasons why the Supreme Court of the United States could 

reach the judgment that it gave in Marbury v Madison; it could assert that it was the protector 

of the constitution and the people. However, as in the Common Law tradition of England, this  

did not mean that it could go against the prerogatives of government. The first opportunity for 

the  Supreme Court  to  take  a  more  active approach in  subjective  review of  governmental 

policy was during the New Deal cases. In a series of cases before the Hughes Court, the 

Supreme Court under the influence of the so-called 'Four Horsemen' voided legislation that 

was adopted under the New Deal schemes proposed by Roosevelt.182 This triggered a proposal 

for court reform by the Roosevelt administration. Although the reform never passed, it may 

have been one of the factors that led to one of the justices taking a different side on the New 

Deal debate which, together with more favourable court appointments led to a series of more 

favourable judgments.183 

The activist  Supreme Court  of the Thirties built  the podium on which the Warren 

Court could perform its opening act. In 1954 the Supreme Court dealt with the first modern 

case of public interest litigation in  Brown.184 It is not only important because, as described 

above,  it  illustrates  how  public  interest  litigation  in  the  United  States  is  derived  from 

individualised concretisation of abstract norms, it is also the case in which the Supreme Court  

elaborated how it saw the constitutional ethics within which it operated. The Court reasoned 

182 United States v. Butler, 297 US 1 (1936), Carter v. Carter Coal Company, 298 US 238 (1936), Morehead v. 
New York 298 US 587 (1936).

183 This point is debated as the actual switch of Justice Roberts was during West Coast Hotel Co. v Parrish 300 
US 379 (1937) which was handed down before the introduction of the Judicial Procedures Reform Bill of 
1937. Roosevelt’s remarkable re-election in 1936 may have had just as large an effect on Roberts’ opinion.  
Roosevelt’s  New Deal  policies  were  supported  in  his  re-election by more than  60 percent  of  the vote,  
winning every state except Maine and Vermont. See also: J MacGregor Burns, Roosevelt: The Lion and the  
Fox: Vol. 1, 1882-1940 (Mariner Books 1963) 284.

184 Though in part still controversial due to the rise in test case litigation which was seen as problematic by  
many states, yet the Supreme Court argued in NAACP v. Button, 371 U.S. 415 (1963) that these cases were 
in fact "[…] modes of expression and association protected by the First and Fourteenth Amendments which 
[states] may not prohibit.", i.e. free speech.
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that  as  in  Marbury  v  Madison  it  had  held  that  it  was  the  supreme  interpreter  of  the 

Constitution, and that that authority had been accepted by the Nation, its interpretation of the 

Constitution bound all the officials that had sworn to support the constitution.185

However,  even  though  the  Supreme  Court  did  extend  its  powers  in  Brown  and 

subsequent civil rights cases, in taking this approach it remained within the boundaries of 

Article III, Section 2, Clause 1 of the US Constitution.186 The Supreme Court has consistently 

held that “[...] a plaintiff claiming only a generally available grievance about government, 

unconnected with a threatened concrete interest of his own, does not state and Article III case 

or controversy.”187 Therefore, while civil rights groups have been enormously successful since 

the days of the Warren-court to claim an infringement of their constitutional rights because 

they could bring forward, or in some cases created, a specific and individualised example of 

such an example, more generalised abstract rights have not been successfully defended. The 

reason why the United States has been lauded in earlier days for the involvement of public 

interest litigation in environmental situations has been due to the fact that it has been one of 

the first to incorporate explicit grounds for standing in environmental legislation.188 However, 

that  did  not  mean  that  the  judicial  landscape  shifted  in  favour  of  organisations  with  the 

common good in mind. In 1972 in Sierra Club v Morton the Supreme Court reasoned that an 

NGO could only be awarded standing if it could prove an actual individualised harm to itself 

or one of its members.189 This has been constantly restated, for instance in Lujan v Defenders  

of Wildlife,  where Justice Scalia, writing the Opinion of the Court, stated that the 'injury in 

fact'  test requires “[...]more than an injury to a cognizable interest.”.190 The mere fact that 

some members of an organisation have viewed endangered animals in their natural habitat and 

that these habitats could be threatened through action of the United States government did not 

pose a factual injury, triggering standing. The Supreme Court was of opinion that the limits to 

standing were there to ensure the  trias politica  of the United States federal system which, 

even  though  not  stated  as  clearly  by  the  founders,  the  limitation  of  in  the  cases  and 

185 C Wolfe, The Rise of Modern Judicial Review: From Judicial Interpretation to Judge-Made Law,  (Revised 
edition, Rowman & Littlefield Publishers 1994) 261.

186 The so-called “Cases and Controversies Clause”.
187 Lujan v. Defenders of Wildlife, 504 U.S.555 (1992).
188 Clean Water Act 33 U.S.C. para 1365, giving every citizen the possibility to commence civil suit for instance 

when the Administrator has failed to fulfil his duties. Clean Air Act 42 U.S.C. para 7604 makes use of the 
same wording. 

189 Sierra Club v. Morton, 405 U.S. 727 (1972).
190 Lujan v. Defenders of Wildlife, 504 U.S.555 (1992) at p. 565.
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controversies clause clearly had in mind. Even though the act in question contained a specific 

clause allowing judicial review requests by “any person”, this could not set aside the meaning 

of Article III of the Constitution.191 The Supreme Court went further, declaring the judicial 

review clause  unconstitutional,  even  though  these  clauses  had  never  caused  problems  in 

earlier cases.192 This is made even more peculiar due to the fact that the Court was of the 

opinion that if the Defenders of Wildlife were to win the case, this would not offer redress for 

the specific situation involved. As the case dealt with the Endangered Species Act, it was clear 

from the beginning that a court case could not single-handedly save the Asian Leopard or the 

Nile Crocodile; rather the point was that the government should not act in a way that was 

contrary to the act. Therefore, the redress sought was the end of the United States government 

involvement in potentially harmful projects, not the end of those foreign projects. 

Much of the dissent in the minority in  Lujan was focussed on the strong dogmatic 

approach of the majority. Justice Kennedy, in his concurring opinion, wrote that he was of the 

opinion that the doctrine on standing must be susceptible to (societal) change. Nor did he 

think that Congress did not have the power to expand the scope of standing, rather that it had 

not sufficiently defined this scope in the Endangered Species Act.193 Keeping more closely to 

the original interpretation of the cases and controversies clause, Justice Stevens, dissenting, 

stated that the interest of Defenders of Wildlife was comparable to the relationship one has 

with family members, as one can be immediately affected by the death of an absent member 

“[...]regardless of when, if ever, a family reunion is planned to occur.”.194 It was however 

Justice Blackmun's dissent that is most clear in illustrating the problem facing US common 

law.  In  his  opinion,  Congress  no  longer  only  forbade  or  allowed  specific  acts  through 

legislation, but also regulated through the creation of procedural rights for the protection of 

environmental interests.195 In essence, Blackmun was aware of the change towards a more 

continental approach to administrative law.196 The opinion of the Supreme Court stands to this 

191 Justice Scalia  makes the biting remark in  response to Justice Blackmun that  the latter  is  correct  in his  
assertion that special rules on standing are being created but that Blackmun was the creator. See in Lujan 
(ibid) note 3 at p. 567.

192 RJ Pierce, ‘Lujan v. Defenders of Wildlife: Standing as a Judicially Imposed Limit on Legislative Power’ 
[1993] Duke Law Journal 1170, 1178.

193 Lujan (n.173) at 580.
194 ibid at 583 n.2. 
195 ibid at 602.
196 KS Coplan,  ‘Refracting the Spectrum of  Clean  Water  Act  Standing in  Light  of  Luyan v.  Defenders  of 

Wildlife’ (1997) 22 Colum. J. Envtl. L. 169, 199.
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day. The requirements remain that, “a plaintiff must show that he is under threat of suffering 

‘injury in fact’ that is concrete and particularized; the threat must be actual and imminent, not 

conjectural  or  hypothetical;  it  must  be  fairly  traceable  to  the  challenged  action  of  the 

defendant; and it must be likely that a favorable judicial decision will prevent or redress the 

injury.”.197

As such, public interest litigation remains in the tradition of Brandeis, not so much a 

category of litigation, but rather a means through which rights can be enforced that otherwise 

would be left affected by the lack of funds or knowledge. The organisations behind these 

cases are pools of money and knowledge that seek out situations of individualised grievances 

based directly on a strong doctrine of substantive rights grounded in the constitution and its 

amendments.  It  was  not  foreseen  by  the  founders,  nor  is  it  an  age-old  tradition  of  the 

American Common Law. Although now it can be described as interaction on a judicial level 

between the legislature and the citizenry through judicial means, this would not have been 

different  had  those individuals  had the  means themselves  to  bring these  cases  before the 

Supreme  Court.  The  situation  regarding  public  interest  litigation  in  the  United  States  of 

America has sprung forth due to the federal nature of its Court system; the power the Supreme 

Court seized for itself  as the ultimate arbiter  in  Marbury; the later interpretation given to 

Marbury by the Warren court, and the strong notion of individualisable rights the interaction 

of which with the Constitution lays the basis for a direct interplay between society and state  

before the bench of the judge. It is not based on an ideal that any group with a grievance, and 

especially an abstract grievance, can correct the errors made in law by the legislative branch. 

Nor does the current judicial branch believe that the Diplockian approach to these corrections 

through civil interactions are possible in the constitutional framework as it stands. 

When this is compared to the approach the Court of Justice has taken in the situations 

described by the authors in Public Interest Litigation Before European Courts it is possible to 

observe  the  divergence  in  theory  on  PIL.  Proponents  of  wider  access  to  justice  in  the 

European Union under the heading of PIL aim to classify the applicant based on the fact that 

the  contested  act  may be  infringing a  right  or  has  procedural  defects.  The aim of  public 

interest litigation in this case is quality control of the (administrative) act; this is distinctly 

different from the origins of the concept. Furthermore, it can be seen in the cases in which the 

197 Summers v Earth Island Institute (2009) 129 Ct 1142 (Supreme Court).
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Court of Justice has accepted the standing of private applicants that these are based on a direct 

relationship between the EU and the applicant in a manner not unfamiliar with the US system. 

Metro,198 Timex,199 Extramet200 all deal with (procedural) rights that are directly derived from 

secondary legislation. These are areas of EU law in which the interaction between the primary 

law and natural and legal persons is explicitly immediate,  see for instance the articles on 

competition law or the way in which the Court of Justice handles standing of non-addressees 

in State Aid cases. Although there has been a steady expansion of rights within the Treaty 

proper these rights do not have the same status as those that are laid down in the United States 

Constitution  and  the  Bill  of  Rights.  The  manner  in  which  they  can  be  relied  upon  are 

distinctly more federal in nature. This is why, for instance, the feminist community has been 

relatively successful in making use of European Law to force equality in the Member States 

through the CJEU.201 Yet when it comes to litigation on a Union level, the Court will only be 

able to grant standing to those groups which have had direct and immediate contact with the 

Union in all of its forms and a ruling will only be favourable if the quality of that interaction 

has  been lacking.  Invoking a  fundamental  right  rather  than a  procedural  one triggers  the 

circular reasoning found in for instance Greenpeace. The EU does not infringe Article 47 of 

the Charter, Article 6 ECHR or the Rule of Law, as it explicitly mentions that it adheres to 

these principles in the Treaty.

It can therefore be assumed that the European system does not aim to interact through 

litigation as does the American system, nor does it aim to enforce rights in the manner of the 

German system. For the European Union,  litigation by natural  or legal  persons is  merely 

administrative quality control in a manner not dissimilar to for instance that which exists in 

the Netherlands.  Further analysis  of the EU's approach to the Aarhus Convention and the 

manner in which the Lisbon Treaty has changed Article 230 EU only further supports this 

theory. When discussing rights protection through Public Interest Litigation in the Union, it is 

198 Case 75/84 Metro v. Commission EU:C:1986:399, [1986] ECR 3021.
199 Case 264/82 Timex v. Council and Commission EU:C:1985:119, [1985] ECR 849.
200 Case C-358/89 Extramet (n.13).
201 A famous example is the case of Gabrielle Defrenne, which spanned three Court cases (Case 80/70 Defrenne 

v. Belgian State EU:C:1971:55, [1971] ECR 445; Case 43/75  Defrenne v.  Sabena EU:C:1976:56, [1976]
ECR 455, and Case 149/77 Defrenne v. SABENA EU:C:1978:130, [1978] ECR 1365) in which Eliane Vogel
Polsky had actively sought out a victim of gender discrimination because she believed it would be possible
to rely on European Law directly before the Belgian Tribunal de Travaux and Conseil d’Etat. It is a prime
example of strategic litigation where the Federal law of higher order is used in a direct manner to circumvent
or dismiss the lower laws of the federation’s members. See, C Hoskyns, Integrating Gender: Women, Law
and Politics in the European Union (Verso 1996).
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therefore insufficient to only refer to the theory of PIL, which does not support the defence of 

abstract  rights  such  as  environmental  protection,  nor  is  it  sufficient  to  rely  on  the 

constitutional traditions of the Member States, all of which are both specifically suited to fit 

their historical development and have only adapted to the changes brought about by third 

generation human rights in recent years, often by pressure through EU law. For a discussion 

on the way in which the public interest can be safeguarded within the sphere of the Union, it 

is necessary to address the lack of a direct relationship between citizenry and EU and to create 

a theory on why and how we want to incorporate rights protection through direct action and 

acknowledge the fact that the rights we have created in the Treaty should be enforceable on all 

levels by all involved.

3.6 Conclusion
There  have  been  four  main  categories  of  criticism of  the  Court  of  Justice's  approach  to 

standing for individual applicants. These criticisms have largely focussed on the impact of the 

reasoning behind the 'individual concern' criterion, rather than on the reason why this specific 

line of  reasoning was chosen.  To a large extent,  there is  an undercurrent  in  most  critical 

articles that assumes a stalwart Court in an ever changing landscape. This is only exemplified 

in the recent call for a possibility for public interest litigation. A means to defend certain rights 

and  interests  against  an  ever  increasingly  bureaucratic  and  thereby  indirectly  democratic 

governmental apparatus that has been used as a tool in the legal orders of the Member States.

This section has attempted to treat these criticisms as valid points, but place them 

within a context wherein they can be given an equally valid rebuttal. Using the theoretical 

framework set out in the previous chapter, it is possible to observe how changes in the four 

elements have an effect on the possibility for the Court to interpret the standing requirements 

as set out in the Article on annulment, whilst equally observing how significant a shift in these 

elements is needed to address the criticism of academia. The framework offers an insight into 

the problems for the individual applicant, and how the Court has been able to make use of 

developments in the field of fundamental rights and general principles to grant standing to 

parties where it could. However, the nature of the (now) European Union also creates the 

situation wherein both the federal nature of the polity and the place of policy directives in the 

constitutional order are problematic, if not unusable for the Court in its deliberations.
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The most salient pressure point, and equally the point that will undergo the greatest change to 

be discussed in the subsequent chapter, remains the public interest and its defence through 

judicial interference. After defining public interest litigation in a European context, ie. as the 

defence  of  an  uninvidivualizable  right  or  interest  through  litigation,  as  distinct  from the 

American origin of the term, it is possible to see how these rights are in direct contradiction to 

the manner in which the Court's interpretative space is formed. In the constitutional context in 

the period under review (ie.  from 1963 until  the end of the Convention on the Future of 

Europe) there is no possible manner in which it could be expected from the Court to heed the 

call of those authors who saw the need for this remedy in the light of increasing European 

competences.  As  will  be  demonstrated  in  the  following  chapter,  from  2005  onwards 

significant shifts to the four elements in the framework occur that will warrant the discussion 

on whether this will be the case much longer.
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The Effects of Lisbon on the Interpretative Space

4.1 Introduction
With the Greenpeace case,1 the realisation had dawned within the European Community that 

the legal order had matured to such an extent that acts of a new, as yet unknown nature, could 

occur. The case opened the discussion on whether there existed a category of acts that fell 

weren’t decisions, nor were they legislative in nature. Furthermore, these acts could produce 

legal effects for non-addressees that warrant judicial review through direct intervention. The 

UPA/Jégo Queré  saga illustrated that the judicial  system of the EC did not support direct 

review of these acts,2 which were neither decisions nor legislation in the formal sense. Given 

the nature of these acts, Public Interest Litigation (PIL) has been suggested by some as a 

potential  remedy.3 As  demonstrated  in  the  preceding chapter,  the  Court  did  not  have  the 

interpretative  space  to  resolve  this  situation  through  judicial  intervention.  The  resulting 

perceived  lacunae  in the system for judicial review sparked a new generation of criticism. 

While earlier criticism focussed on the rights of the individual, or the logic behind the general 

reasoning of the Court,4 the new line of criticism focussed on the elements of human rights 

and, by extension, public interest litigation. It has been demonstrated that the four elements 

that shape the interpretative space resist an interpretation that would allow these common 

interests to be defended through PIL. What however, would happen if the Court were to be 

confronted  with  PIL when  the  interpretative  space  has  seemingly  radically  shifted?  The 

following chapters aim to resolve this question. From 2002, it is possible to see clear shifts in 

the four elements; some of which occurred due to the discussion mentioned above, others 

were a result of external factors. This chapter discusses the changes in the four elements of the 

framework that occur due to the entry into force of the Treaty of Lisbon. In the long road 

towards this new Treaty, the problems discussed in the previous chapters were an explicit part 

of the drafting process. The changes resulting from this process are discussed here, placed in 

context with regard to the  Court’s approach to standing, and it will be explained how these 

changes affect the interpretative space. The following chapter will address an external force of 

change, the Aarhus Convention, and its effects on the Court’s interpretative space.

1 Case C-321/95P Stichting Greenpeace and Other v. Commission EU:C:1998:153, [1998] ECR I-1651.
2 See Chapter 3, section 3.1 “Availability of Legal Challenges”.
3 E.g. the work of Carol Harlow regarding the effectiveness of PIL as a means of error correction: C Harlow,

‘Public Law and Popular Justice’ (2002) 65 MLR 1.
4 See Chapter 3, section 2 “Four Criticisms of the Court”.
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Introduction

The process towards the Lisbon Treaty and with it the first significant moment of substantive 

change was the start of the creation of a Constitutional Treaty for Europe. The reasons for the 

constitutional  attempt  were  numerous  and  diverse,  largely  summed  up  in  the  Laeken 

Declaration.5 Wide reform was felt to be necessary and the complete structure of the European 

Union was up for reform. To that end, the European Council established the Convention on 

the Future of Europe (European Convention). Over the course of 18 months starting from 

February 2002, 11 Working Groups and three discussion circles produced the first draft of the 

Constitution for Europe. The final product was notoriously rejected by two Member States 

after referenda were held, yet most of the structural reforms re-emerged in the Lisbon Treaty.6 

That  Treaty,  which  entered  into  force  in  2009,  is  a  continuation  of  the  Treaty  of  Rome 

founding the European Economic Community (now TFEU) and the Treaty of Maastricht on 

the European Union (now TEU) instead of a completely new basis for the Union as was 

intended with the Constitutional Treaty. Due to the revision instead of a redrafting, a number 

of peculiar artefacts emerge in the TFEU where the innovations of the Constitution could not 

be fully mirrored in the Treaty of Lisbon. These artefacts have a peculiar effect on the Article 

governing judicial  review of acts by the European Union or its institutions, due to a new 

clause that was added which creates a new category of acts. 

The changes made to the wording of the action for annulment clearly have an effect on 

the constitutional relationship between civil society and the Treaty. However, in other more 

subtle ways, the Treaty of Lisbon has an effect on the other elements in the framework as 

well. It has already been established that the concept of subsidiarity was, in a judicial sense, 

only a paper tiger. Lisbon aimed to remedy this by bringing about a clearer delineation of the 

competences  of  the  Union  and  creating  the  category  of  shared  competences.  After  long 

discussions on the place of human rights in the European legal order, the Lisbon Treaty raised 

the Charter to the status of primary legislation, making it binding upon the Institutions and 

enforceable.  The  fact  that  the  impetus  to  the  creation  of  the  Lisbon  Treaty  was  the 

Constitution for Europe, creates constitutional vestiges which amongst others can be found in 

the policy goals that are now a prominent part of the preamble and declarative articles of the 

Treaty. Each of these developments have their effect on the Court’s interpretative space.

5 See Chapter 3.3 specifically n. 57.
6 Treaty  of  Lisbon  amending  the  Treaty  on  European  Union  and  the  Treaty  establishing  the  European 

Community (Treaty of Lisbon) [2007] OJ C306/1.
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This chapter will therefore be structured in the following manner. First, the extensive changes 

brought about by the Treaty of Lisbon will be addressed. To that end, a deeper understanding 

of the constitutional process needs to be gained as the limits of the Court’s jurisdiction are in 

part  shaped  by  the  vestiges  of  ideas  espoused  in  the  Constitutional  Treaty  and  their 

problematic  transposition. The process of drafting Article III-365 Constitution (now Article 

263 TFEU) will be discussed within the context of the reform of the (legislative) instruments 

of the Union. Following this discussion, the attention will turn to the less far-reaching, yet no 

less interesting, changes to the elements of human rights, federalism and policy directives. 

Although the Aarhus Convention precedes the development of the Constitutional Treaty, a 

greater understanding of the discussion between the ACCC, the compliance authority that is 

part of the Aarhus Convention structure, and the EU can be gained if the Convention is placed 

in the light of the framework in which operates. The discussion in the Working Groups and 

Discussion Circles of the Convention on the Future of Europe will illustrate the difficulties 

that the demands of a document such as the Aarhus Convention faces when it is implemented. 

Therefore, the Aarhus Convention will be discussed as the second development. 

This chapter will conclude by giving an overview of the interpretative space as it has 

been shaped by these important developments. As already briefly touched upon, the following 

chapter addresses the effects of the Aarhus Convention. After these two chapters, and with a 

full grasp of the limitations and possibilities offered to the Court of Justice in its interpretation 

of  the  revised  standing  requirements  in  the  action  for  annulment,  it  is  possible  to  fully 

appreciate the discussion that took place before the Aarhus Compliance Committee.

4.2 The Difficult Road to the Lisbon Treaty
When the negotiations for Nice started, the Union consisted of 15 Member States. Within a 

year, there would be 25. Although this was foreseen at the start of the Nice process, the final  

Treaty  did  not  achieve  its  goal  of  keeping  the  Union  effective  under  the  pressure  of  its 

growth.7 As  a  consequence  and due  to  a  decline  in  pro-European  sentiment,  the  Belgian 

presidency under Prime Minister  Verhofstadt  drafted the  Laeken Declaration setting out a 

7 This itself was already the motivation behind the Amsterdam Treaty. However, Amsterdam failed to address 
issues dealing with the composition of the Commission and the weighing of votes in Qualified Majority  
Voting procedures. 
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future for the Union.8 Dealing with a wide scope of issues, the main theme is clearly the 

creation of a “more democratic, more transparent and more efficient” European Union, that 

'works' for its citizens.9 

To achieve these goals, the Laeken Declaration convened a “Convention on the Future 

of Europe”.10 The task of the Convention would be to “[...] consider the key issues arising for 

the  Union's  future  development  and  try  to  identify  the  various  possible  responses.”11 To 

achieve this nebulous goal the membership of the Convention was very broad, ranging from 

representatives of the Heads of State or Government to representatives from the acceding 

States.12 Furthermore discussions were not closed off to the public in an attempt to change the 

perception of the citizens of Europe that most decisions at EU level took place behind closed 

doors. In the light of this attempt to make the EU more answerable to citizens, judicial control 

was one of the elements specifically taken under review. Yet this is not the only point of 

change that might have an effect on the interpretative space. With the change of the Treaty 

into a constitution, the other elements that govern the judicial relationship came into a state of 

flux. The way competences between Union and Member States are divided; the effect of the 

Charter on the legal order and the goals; and the aspirations of the Union as a constitutional 

entity, all have a potential effect even though that constitution did not come to fruition. After 

beginning with the clearest change in the interpretative space, the changes made to the action 

for annulment and the context within which it functions, this section then turns to  address the 

changes in the relationship between Member States and Union; the effects of the raising of the 

Charter  of  Fundamental  Rights  to  Treaty  status;  and  changes  in  the  policy  directives 

formulated in the Treaty. 

8 Presidency Conclusions European Council meeting in Laeken 14 and 15 December 2001 SN 300/1/01 
REV1.

9 ibid p. 21 “II Challenges and Reforms in a Renewed Union”.
10 ibid p. 24 “III Convening of a Convention on the Future of Europe”.
11 ibid
12 The declaration states: “[...] the Convention will be composed of 15 representatives of the Heads of State or 

Government of the Member States (one from each Member State), 30 members of national parliaments (two 
from each Member State), 16 members of the European Parliament and two Commission representatives.  
The accession candidate countries will  be fully involved in the Convention's proceedings.  They will  be 
represented in the same way as the current Member States (one government representative and two national  
parliament members) and will be able to take part in the proceedings without being able to prevent any  
consensus which may emerge among the Member States.” Observers from the Committee of the Regions, 
the Economic and Social Committee, European Social Partners and the European Ombudsman were also 
present.
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4.3 Constitutional Changes to Standing
To comprehend fully the changes brought about by the Treaty of Lisbon regarding the action 

for  annulment,  it  is  necessary to  be aware of the complex process  that  has  lead to  those 

changes.  Unlike  many  of  the  other  articles  that  have  been  transplanted  from  their 

constitutional origin into the Treaty of Lisbon, Article 263 TFEU was meant to function in a  

specific framework that found its demise with the rejection of the Constitution for Europe. 

The discussions that took place during the drafting of the Constitution explicitly took the role 

of the Court in a constitutional setting as a starting point, as the changing nature of the Union 

could have an effect of the relationship between the Court, the citizens, and the EU’s legal 

order. With the solution found in the Treaty of Lisbon, the changes discussed may be less 

compelling. This section will therefore discuss the changes in the constitutional relationship in 

three subsections. First, the idea behind the action for annulment under the Constitution will 

be  discussed.  Thereafter,  the  framework  in  which  it  was  meant  to  operate  is  explained. 

Finally, the third section will show how the Treaty of Lisbon creates problems regarding the 

transposition of the ideas behind the Constitution when the framework is not transposed.

4.3.1 The Drafting of Article III 365 of the Constitution
Eleven working groups and three discussion circles  were created to  discuss the problems 

facing the Union by topic.13 The Court of Justice was to be discussed in Discussion Circle I, 

the discussion held in that body is the most relevant regarding the issues discussed here.14 

Particular points for discussion laid down by the initial plenary discussions on the Convention 

were:15 

• Should the procedure for the appointing of Judges and Advocates-General be altered?
• Should there be a possibility of qualified majority rulings?
• Should the naming conventions of the Courts be changed?
• Should the wording of the fourth paragraph of Article 230 EC concerning direct appeals by

individuals against general acts of the Institutions be amended?

13 In  their  sequential  order:  Subsidiarity,  Charter/ECHR,  Legal  Personality,  National  Parliaments, 
Complementary Competencies, Economic Governance, External Action, Defence, Simplification, Freedom 
Security and Justice, Social Europe. Discussion Circles: Court of Justice, Budgetary Procedure and Own 
Resources.

14 Within  Working  Group II  there  was  a  discussion  on the  bringing of  cases  before  the  Court  of  Justice 
regarding fundamental  rights.  There was no outcome that  impacted the standing regime in the finished  
proposal for a new treaty.

15 Annex to CONV 636/03, paraphrased for brevity and legibility. 
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• Should acts by agencies or bodies set up by the Union be open for appeal, and if so under
which conditions?

• How can the system regarding penalties for non-compliance be improved and reinforced?

Article III 365 of the Constitution and especially its fourth paragraph relating to standing for 

non-privileged applicants, is a product of the discussion in the Circle of the fourth point. With 

the transformation of the Constitution into the Lisbon Treaty, Article 263 TFEU, the locus of 

the  current  discussion,  was  an  almost  verbatim  reproduction  of  Article  III  365  of  the 

Constitution. This is why the discussion in the Circle remains relevant to this day.

The  problems  with  its  application  and  the  current  debate  on  standing  for  Non-

governmental  Organisations  can  be  traced  back  to  the  disagreement  between  two  groups 

within the Circle.  The first  group noted that protection for natural  and legal persons was 

primarily  a  task for  national  courts  within  the  decentralised system of  judicial  protection 

within  the  Union.  This  group  felt  that  the  number  of  Union  acts  that  directly  affected 

individuals was severely limited,  because most of the acts of the Union would have been 

implemented through the Member States, therefore protection against acts of the Union was 

possible via preliminary reference procedures.16 Although they did take note of the fact that 

there were certain extraordinary cases in which a natural or legal person would be forced to 

break a  law to have an act reviewed, this  was seen as a defect  in  the system of judicial 

protection of Member States. This defect could be remedied by an inclusion of a  reference to 

(now) Article 4(3) TEU regarding sincere cooperation, encouraging Member States to open up 

their standing requirements in certain situations.17

The second group within the Circle did not agree that this approach would solve the 

problems regarding access to the Court of Justice. It took the view that the regime was to 

restrictive and proposed 5 possible solutions: 

• Separate the conditions of 'individual concern' and 'direct concern', ending their cumulative
nature.

• Add the  interpretation  given  by  AG Jacobs  in  his  UPA opinion  to  replace  the  individual
concern clause to read “and affects his legal situation.”18

16 Circle I: Working Document 1 “Access to the Court of Justice for individuals - possible amendments to 
Article 230, paragraph 4, of the EC Treaty” (26 February 2003) Archived: <“http://european-
convention.europa.eu/docs/wdcir1/8563.pdf”>.

17 See the final  report  by Circle I:  CONV 636/03.  See also Working Document 21 “Voorstellen voor het  
waarborgen van een efficiente en effectieve werkwijze van het Hof van Justitie en het Gerecht van Eerste  
Aanleg” which under point 2 states (trans.): “The protection of fundamental rights regarding this issue is 
already safeguarded by the Court of Justice, national courts and the European Court of Human Rights.”
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• Add the clause “or against a measure of general application which is of direct concern to him
without entailing any implementing measure”

• Leave the current  wording for  legislative  acts  (henceforth laws and framework laws)  and
allow  referral  to  the  Court  of  Justice  for  regulatory  acts;  these  could  be  the  subject  of
proceedings where they are of direct or individual concern to an individual

• Same as above, but giving individuals the right to bring proceedings against legislative acts of
the union which do not entail any implementing measure.19

A majority  was  finally  reached  in  favour  of  changing  Article  230  TEC  by  adding  the 

possibility to institute proceedings “[...] against [an act of general application][regulatory act] 

which is of direct concern to him without entailing implementing measures.”20 It was after 

intercession by the then President of the Court of Justice, Gil Carlos Rodriguez Iglesias, that  

the  members  chose  the  option  regarding  'regulatory  acts'  instead  of  'acts  of  general 

application'.  He argued that  this  would  create  the  possibility  of  a  restrictive  approach to 

legislative acts whilst creating a more specific and open route for the category of regulatory 

acts. 

Other discussions on changes to Article 230 TEC were less contentious. The fourth 

paragraph was simplified to  reflect  the case law of  the Court  which  no longer  relied on 

distinctions between acts, but looked to their effect. A majority of the Circle was in favour of 

specifically adding the acts of agencies and bodies of the Union to the first paragraph of the 

article to prevent lacunae in the complete system of remedies. The Committee of the Regions 

was added to the list of semi-privileged applicants, an omission that was curious during the 

last revision. Lastly, the Circle advised on the possibility for agencies and bodies of the Union 

to formulate their own standing regimes for natural and legal acts pertaining to their acts.

A number of remarks can be made about the changes made to the article concerning 

the conditions of admissibility. The Discussion Circle focussed its attention on the situation 

such as seen in Jégo Quéré and UPA,21 even going so far as to paraphrase AG Jacobs' proposal 

in UPA for a solution on the interpretation of 'individual concern'. This means that the addition 

18 Case C-50/00  Unión de Pequeños Agricultores v. Council  [2002] ECR I-6677 (see also Chapter 3 section 
3.1), Opinion of A-G Jacobs, para 103 The wording proposed in the Discussion Circle is somewhat different 
from Jacobs: “I conclude that an individual should be regarded as individually concerned [...][if] by reason  
of his particular circumstances, the measure has, or is liable to have, a substantial adverse effect on his  
interests.”

19 CONV 636/13 p. 7 last suggestions verbatim. 
20 ibid, point 20.
21 As best  illustrated by the opinion of A-G Jacobs in  UPA  (supra  n.25) and the Court's dismissal  of that 

opinion  following  the  CFI's  attempts  for  change  in  Jégo  Quéré  (T-177/01  Jégo  Quéré  et  Cie  SA  v  
Commission EU:T:2002:112, [2002] ECR II-2365).
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of the third limb to the fourth paragraph was only meant to avert the situation where a natural 

or legal person would have to break the law in order to have a recourse to review of an act via 

a preliminary reference procedure.22 

The fact that this was the specific problem that the Circle tried to eliminate partly 

explains the choice of wording. The President of the Court of Justice advised the Circle to 

differentiate between legislative acts and regulatory acts, shunning the use of the term 'general 

application'.  The  question  on  whether  legislative  acts  should  be  open  for  review to  non-

privileged applicants was only on the table for the briefest of moments. This use of a new 

qualification was only possible as the Circle worked with the premiss of a completely revised 

Treaty system that devised a new hierarchical approach to acts of the Union.

4.3.2 I-33, The nature of an act and the 
relationship to judicial review
Under  Article  I-33  of  the  Constitutional  Treaty,  an  attempt  was  made  to  have  a  more 

streamlined, less obfuscated system of legal acts of the Union. As paragraph 1 of Article I-33 

made clear, the constitution would make use of the following acts: European Law, European 

Framework  Laws,  European  regulations,  European  decisions,  recommendations  and 

opinions.23 These 5 new terms would replace the 15 legal acts that used to be present in the 

three pillars of the Union.24 The qualification of 'Law' would indicate a legislative nature and 

also be symbolic in nature.25 The Law and Framework Law can be equated to the current 

Regulation and Directive respectively. The European regulations would be a non-legislative 

acts  of  general  application.  European decisions  would be  binding in  their  entirety,  where 

needed for a specific  addressee.  The recommendations and opinions would have,  as their 

names imply, no binding force.

22 CONV 636/13 p. 7 specifically point 21.
23 Treaty Establishing a Constitution for Europe OJ C 310, 16.12.2004 p.26.
24 CONV 424/2 p. 3
25 JC Piris, The Constitution for Europe: A Legal Analysis (CUP 2006) 93.
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The most problematic of these new acts was the European regulation. The proposed definition 

was as follows:

“A European regulation shall  be a  non-legislative  act  of  general  application for the 
implementation of legislative acts and of certain provisions of the Constitution. It may 
either be binding in its  entirety and directly applicable in all  Member States,  or  be 
binding, as to the result achieved, upon each Member State to which it is addressed, but  
shall leave to the national authorities the choice of form and methods.”

It is difficult to interpret the meaning of this act, or its place in the scheme of things. It is an 

addition to the final text of the Constitution that does not correlate with any of the remarks 

made by the Discussion Circle in the Convention,26 although it did discuss the creation of a 

new type of act, 'delegated acts' which would remedy the fact that European legislation was 

thought  to  be  too  detailed  leaving  no  room  to  'adapt'.27 Delegated  acts  would  give  the 

executive the power to fill in the technical details by way of consent given by the legislator in  

an underlying legislative act. A different category of act would then be the 'implementing act' 

which by and large would remain similar to implementation as foreseen in old Article 10 TEC 

in which the main responsibility for implementation lies with the Member States,28 with an 

added possibility for implementing acts to be derived from delegated acts.

The final text of the Constitutional Treaty was therefore less straightforward than may 

have been envisaged when the Working Group on Simplification started out. Although the 

idea was to create a  hierarchical  system with a  more defined limitation of the powers of 

legislator and executive, the 'European Regulation' illustrates that this was easier said than 

done.  Article  I-35  addresses  non-legislative  acts,  further  defining  their  place  in  the  new 

system:

2 The Council and Commission,  in particular in the cases referred to in articles I-36 
and I-37,  and the European Central  Bank in the  specific  cases  provided for  in  the 
constitution, shall adopt European regulations and decisions.29

Articles I-36 and I-37 created the legal framework for 'delegated European regulations' and 

'implementing  acts'  respectively,  reflecting  the  remarks  made  in  the  Working  Group. 

26 See CONV 424/2 
27 ibid, in particular Chapter II Hierarchy of Union Legislation, it is unclear what it meant with the 'ability to  

adapt' although ‘economic areas’ are mentioned as a prime example.
28 “Member States shall take all appropriate measures, whether general or particular, to ensure fulfilment of the  

obligations arising out of this Treaty or resulting from action taken by the institutions of the Community.  
They shall facilitate the achievement of the Community's tasks.”

29 Article I-35(2) Treaty Establishing a Constitution for Europe, emphasis added.
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Regarding delegated European regulations, the first paragraph of article I-36 clearly creates 

the delegated acts as discussed above.30 There was a clear aim to return legislative control to 

the Council and Parliament as the legislative branch. These are the entities that would have 

the express power to delegate to the Commission the power to adopt 'delegated European 

regulations', which could supplement or amend non-essential parts of the legislative acts in 

which the delegation is explicitly regulated.31 As such, the delegating clauses in the legislative 

act  would  give  a  time  frame  within  which  delegated  powers  would  be  available  to  the 

Commission; the Parliament and Council would have ex post or in postate control, by either 

voicing an objection or by revoking the delegation.32 

Whereas delegated European regulations would be specifically created to confer tasks 

upon the Commission, implementing acts were decidedly more imprecise. Although in the 

majority of cases implementation is a Member State issue,  there are specific situations in 

which the Council confers this power to the Commission. Implementing acts can therefore be 

seen  as  a  mechanism which  uses  a  refinement  of  the  comitology  procedure.  During  the 

discussion by the Convention on simplification, the role of comitology was a problematic one 

to  address.  Famously,  comitology is  a  process  that  has  been developed from a  necessity, 

whereby the rules governing the process are  laid down in secondary legislation based on 

(then)  Article  202 TEC.33 The system would not  be out-of-place in  castle  Gormenghast,34 

creating four committees whose use is dependant upon the act being prepared, all peopled 

with Member State’s representatives and a representative of the Commission responsible for 

the dossier concerned. Comitology was notorious for not being transparent and lacking in 

(democratic) oversight even in areas of great importance.35 While the the Council has indirect 

30 Article I-36 (1) European law and framework laws may delegate to the Commission the power to adopt  
delegated  European  regulations  to  supplement  or  amend  certain  non-essential  elements  of  the  law  or 
framework law.

31 ibid.
32 Article I-36 (2) European laws and framework laws shall explicitly lay down the conditions to which the 

delegation is subject; these conditions may be as follows: (a) the European Parliament or the Council may 
decide to revoke the delegation;  (b)  the delegated European regulation may enter  into force only if  no 
objection has been expressed by the European Parliament or the Council within a period set by the European 
law or Framework law.

33 First set out in the Council Decision of July 1987, amended in June 1999 and July 2006.
34 Indeed, one would not be surprised to find Barquentine presiding over the meetings of committees.  Cf. 

Mervyn Peake, Titus Groan (Vintage Classics 1998).
35 CF Bergström, Comitology: Delegation of Powers in the European Union and the Committee System (OUP 

2005) ch 3 "The Dark Ages".
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influence through the Member State representation, the European Parliament has traditionally 

been critical of the system.36

The creation of the distinction between delegating and implementing measures by the 

Constitutional Treaty made it possible to confine comitology oversight to those situations that 

under the system as it was under Article 202 TEC, where the Commission was tasked to act in 

a quasi-legislative capacity. These would now be delegated European regulations. Comitology 

however, did not die with this distinction.37 Although Article I-37 makes it clear that most 

implementation will be undertaken by the Member States, the second paragraph states: 

2. Where uniform conditions for implementing legally binding Union Acts are needed,
those acts shall confer implementing powers on the Commission, or, in duly justified
specific cases and in the cases provided for in Article I-40, on the Council.38

These implementing measures would be comitology measures under the old system, specific 

and technical in nature, applicable to the entire Union without a hint of legislative nature. The 

fourth  paragraph  of  Article  I-37  called  them  'European  implementing  regulations'  or 

'European implementing decisions'.

The  above  leads  to  the  following  complex  situation  regarding  the  nature  of  the 

rewording of Article III-365, and regarding the constitutional relationship between the EU 

legal order and potential applicants. The Constitution offered within the realm of European 

Regulations as mentioned in Article I-33 as the non-legislative act of general application four 

types of derivative acts: delegated European regulations (Art. I-36), Implementing acts (Art. I-

37),  European  implementing  regulations  (Art.  I-37(4)(1)  and  European  implementing 

decisions (Art. I-37(4)(2).The first three of these are possibly of general application. Whether 

any of these can be equated to a 'regulatory act' is far from clear. Furthermore, even if one of 

these  types  of  acts  could  be  considered  to  be  'regulatory',  it  is  unclear  what  the  exact 

distinction between delegating and implementing powers in a practical sense would be.39

36 See for a discussion on the root of the discontent and some developments before the Treaty of Lisbon, K St  
C Bradley, ‘The European Parliament and Comitology: On the Road to Nowhere?’ (1997) 3 ELJ 230.

37 Bast in ‘New Categories of Acts after the Lisbon Reform: Dynamics of Parliamentarization in EU Law’  
(2012) 49 CMLRev 885, 909–910 rightly observes that this distinction, although very unclear, stems from 
the attempts of the Convention to wrench legislative control away from the Commission and create a more  
stringent separation of powers in which Commission and Member States are part of the same, multi-level,  
executive.

38 Article I-37 (2) Constitutional Treaty, emphasis added by author. Article I-40 refers to Common Foreign and 
Security Policy. 

39 In JH Jans and J Scott, ‘The Convention on the Future of Europe’ [2003] JEL 323, 330 the authors state that 
there  is  a  clear  distinction in  the fact  that  this  categorisation helps  to  delineate  horizontal  and vertical  
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How this would relate to the rewording of the fourth paragraph of Article 230 TEC, which 

would become Article III-365 of the Constitution is therefore equally unclear. When seen in 

the light of the reasoning of the Discussion Circle on which situations should be remedied, it 

seems only logical that its scope is limited to only certain delegated European regulations and 

European implementing regulations. The Discussion Circle expressly limited the wording of 

the  article  to  'regulatory  act'  so  differentiation  was  possible  amongst  acts  of  general 

application.40 When this is combined with the discussion on the problem that needed to be 

remedied, namely Jégo-Quéré, it becomes problematic to extend the scope of the regulatory 

act beyond certain European implementing regulations. Delegated European regulations are 

clearly a response to the Commission's role in adopting quasi-legislative acts on which more 

control was wanted, whereas implementing regulations seem to be a new definition of acts 

undertaken in comitology. Yet, when is there a need to “supplement or amend certain non-

essential elements of the law or framework law”,41 and when is there only a need for “uniform 

conditions for implementing legally binding Union acts”? It is clear that the legislator makes 

this distinction, but on what substantive basis? Or is there an explicit perverse incentive for 

inter-institutional power struggles?

Within the framework of the Convention, the rules of standing had been widened only 

to the extent that a private individual or legal person would be able to contest the validity of 

specific  European  implementing  regulations  as  provided  for  in  Article  I-37  (2)  of  the 

Constitution. The regulatory act does therefore not entail any of the Commission's powers to 

regulate the internal market,42 as these acts are decisions of a nature pointedly not discussed 

by the Discussion Circle, nor did the term apply to any Commission regulation taken under 

the old comitology procedure that is of a quasi-legislative nature. The discussion on whether 

these acts can or cannot be of general application seemed to be a moot point. The situation in 

Jégo-Quéré  dealt with a measure of general application. Finally, the goal of implementing 

division  of  power,  for  which  they  make reference  to  a  principal/agent  model  regarding  the  process  of 
delegation. This may be true and certainly,  as explained above, from the Working Group discussion on  
Simplification, democratic and balancing issues were an important factor in the changes. However this does 
not create more clarity in the legal or practical distinction between the two but limits itself to a political  
clarification.

40 See Section 4.2.1, above.
41 Article 1-36 (1) Constitution.
42 The relevance of these distinctions will resurface in part during the discussion before the ACCC regarding 

whether Regulation 1367/2006 correctly implements the Aarhus Convention. The Regulation makes explicit  
caveats regarding these exact powers.
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uniform conditions for binding Union acts was already such a specific narrowing of the scope 

that the fear of the effects that the widening of standing criteria would have regarding quasi-

legislative powers of the Commission are ill-founded. These acts are now dealt with through 

delegated regulations. The fact that a party would still  need to be directly affected would 

make spurious claims largely impossible within this definition.

4.3.3 Standing in Article 263 TFEU
The Constitution for Europe never saw the break of day. After the Convention came to a close 

and presented all concluding papers to the Praesidium, the final texts were drafted into the 

final proposal by a team from the legal services of the Commission, Council and Parliament. 

The Constitution was signed by the Intergovernmental Conference in Rome on 29 October 

2004, but a number of Member States had promised their electorates a referendum on the 

ratification.  After  a  negative  outcome  in  both  France  and  The  Netherlands,  the  Treaty 

Establishing a Constitution for Europe was dead in the water.43 This was seen as a big political 

setback for the European experiment. For a number of reasons, it was considered essential to 

solve the problems that the constitution would express before the parliamentary elections in 

2009.44 The Council  tasked the German presidency to create a report  containing “[…] an 

assessment of the state of discussion with regard to the Constitutional Treaty” which would 

also “[…] explore possible future developments.”45 

It was clear from beginning that for three of the Member States it would politically not 

be possible to agree to a treaty that repealed the old treaty structures and implemented a new 

Constitution. For the UK, France and The Netherlands, the way forward would have to be 

through amending the existing Treaties via the old system of treaty reform. Following the 

invitation by the European Council, the German presidency made an assessment of the steps 

needed to garner a consensus.46 After bilateral talks with the governments with the member 

states, the presidency drafted an IGC mandate which would allow the adoption of what would 

43 For an overview of the reasons behind the negative outcome of the referendum in the Netherlands, see J  
Hollander, Constitutionalising Europe: Dutch Reactions to an Incoming Tide (1948-2005) (ELP 2013).

44 Piris gives three main reasons: The parliamentary elections, a new commission and the midterm review of  
the EU’s financial framework. The Lisbon Treaty: A Legal and Political Analysis (CUP 2010) 27.

45 Council of the European Union, Presidency Conclusions Brussels European Council 15/16 June 2006. Nr 
10633/1/06 Rev 1, point 47.

46 Council of the European Union, Presidency Conclusions Brussels European Council 21/22 June 2007. Nr 
1117/1/07 Rev 1, point 10.
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initially  be  known  as  the   “Reform  Treaty”  within  the  term  of  the  second  semester 

presidency.47 The observations on the relation between the Constitution and the Reform treaty 

in the four opening paragraphs reveal the structure of, what is now, the Lisbon Treaty. The 

innovations of the 2004 IGC would be retained. The Treaty on the European Union (TEU) 

and Treaty on the European Communities (TEC) would be amended instead of replaced. The 

TEU would keep its function, but the TEC would be renamed the Treaty on the Functioning of 

the  EU (TFEU).  The word 'Community'  would  be succeeded by the word 'Union'.  There 

would be no constitutional character, the word constitution would not be used, the Union 

Minister would be the High Representative and all references to 'law' and 'framework law' 

would  be  removed.  For  the  legal  acts  of  the  Union,  the  old  wording  of  'regulations',  

'directives' and 'decisions' would be maintained, and the manner of adoption will be decisive 

in determining whether an act is of a legislative nature or not.48

The annex further included an extensive list of the problems and innovations dealt 

with during the Convention on the Future of Europe and how they could fit  in the treaty 

structure. The Council agreed on the proposed outline and it fell to the Portuguese presidency 

to organise the IGC in which the Reform Treaty could be discussed and agreed upon. In a 

similar fashion to the final phase of the drafting of the constitution, a Group of Legal Experts 

was convened. Working from the end of July till October 2007, the Group of Legal Experts 

worked on 350 adaptations or changes, working from the original French working texts of the 

2004 IGC.49 Following translation and consultation by the Parliament, the treaty was signed at 

Lisbon on 13 December 2007.50

The loss of the constitutional aspects caused the loss of the system as it was conceived 

by the Convention's Discussion Group IX on Simplification. The terms 'law' and 'framework 

law'  were  deemed  to  be  of  a  too  inflammatory  nature.51 As  proposed  by  the  German 

presidency, Article 249 TEC was amended to reflect the changes made by the IGC in 2004. 

However, the very fundamental nature of the choice for terminology and the hierarchy that 

would be added made a  true representation of  their  importance impossible.  Articles  were 

introduced to clarify the distinction between legislative and non-legislative acts. Thus, Article 

47 ibid, Annex I.
48 ibid paras 1-4.
49 Piris (n 44) 42.
50 (n 6) OJ 2007 C 306/1.
51 See above and Presidency Conclusions 21/22 June 2007, Annex 1 para. 3 and fore greater detail: Hollander  

(n 43).
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289 TFEU sets out the legislative procedures and states that all acts created through these 

procedures are to be known as 'legislative acts',52 and Article 290 TFEU creates the possibility 

for  delegation  through  legislative  acts.53 Article  291  TFEU  creates  the  possibility  for 

implementing acts.54 It was at the suggestion of the German presidency that these innovations 

of  the  2004 IGC were  kept.55 The  new articles  reflect  the  wording of  the  articles  in  the 

Constitution as discussed above. However, they are now devoid of the context that was given 

to them in the original scheme. Legislative acts are no longer defined by their nomenclature 

and  place  in  the  Treaty,  but  rather  by  the  way  they  are  adopted.56 The  delegated  and 

implementing acts have survived, the wording copied almost verbatim from the Constitution. 

The delegated acts now have one additional aspect. The nature of a delegated act will  be 

“non-legislative of general application”. This seems to have no further effect in law, as was 

made clear in Article I-33 of the Constitution, but in the Treaty of Lisbon it illustrates the wish 

of the legislator to clarify the position of the actors in their  trias politica  roles.57 There is a 

distinct  lack  of  any  positivist  notion  of  hierarchy,  between  delegating  act  and  the 

implementing  acts.  The  distinction  between  the  two  is  now  strictly  one  of  terminology 

contrary to the Constitution's approach of a three tiered system.58

Most innovations, including the innovations to Article 230 TEC, were implemented in 

the transition away from the Constitution to the Treaty of Lisbon. With the terms 'laws' and 

'framework laws' replaced by the term 'legislative acts', Article 263 TFEU is a verbatim copy 

52 Article 289 TFEU, paragraphs 1 and 2 define the ordinary and special legislative procedure. Paragraph 3 
defines acts as legislative acts.

53 Cf. Article I-36 Constitution for Europe.
54 Cf. Article I-37 Constitution for Europe.
55 Report from the Presidency regarding pursuing the treaty reform process, CoEU 10659/07 Brussels, 14 June  

2007 p. 3 On removing the reference to a Constitution: “Such an approach is not incompatible with the  
demand  from those  Member  States  which  have  already  ratified  that  as  much  of  the  substance  of  the 
Constitutional Treaty as possible should be preserved. They are ready to consider the alternative method of 
treaty change if it helps to reach a result acceptable to everyone and thus to overcome the present stalemate. 
They have made it very clear however that this would represent a major concession. They insist on the need  
to preserve the substance of the innovations agreed upon in the 2004IGC and to ensure as far as possible  
the readability and simplicity of the new Treaty.” (emphasis added).

56 Producing one of the most poetic sentences in the Treaty: “Legal acts adopted by legislative procedure shall 
constitute legislative acts” - Article 289(3) TFEU.

57 See: Bast (n 37) 911, 291 TFEU can be seen as the exercise by the Commission of purely executive power,  
homologous with the executive power of the Member States in implementing issues. He also makes mention 
of a theory relating more to the internal workings of the European Union. When seen through this lens and  
taking the primacy of Member State implementation as a separate issue, Article 291 TFEU is a step towards 
establishing the notion of ‘executive federalism’.

58 Legislation, Delegation, Implementation.
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of Article III-365 of the Constitution.59 This includes the reference to the 'regulatory act', a 

category  of  acts  that  fits  uneasily  within  the  structure  of  the  current  Treaty.  As  will  be 

discussed in the following chapter, the interpretation of this term has led to a number of court 

cases, significant academic debate and proceedings before an external tribunal, the ACCC. 

Various  commentators  and  a  number  of  the  institutions  of  the  Union  have  taken  this 

innovation to be a significant opening of the rules of standing.60

Although  the  implementing  act  undertaken  by  the  Commission  in  the  second 

paragraph of Article 291 TFEU remains a good starting point for defining a possible candidate 

for the term 'regulatory act', the revision by the Treaty of Lisbon creates a substantial problem 

on the front of inter-institutional struggle. As there is no hierarchy between delegated acts on 

the one hand and implementing acts on the other, all elements are in place for a semantic 

discussion. When is there an implementation of uniform rules, and when is there a need for 

amending or supplementing the underlying legal act? For the Commission, the differences are 

substantial. On the one hand, delegated acts give a relatively large amount of power to change 

the legal framework, but comes with oversight from Council and Parliament. Implementing 

acts on the other hand only bring the burden of a much simplified committee procedure, but 

the wording of the article suggests a much more limited freedom of discretion.61 

The problems this poses are well demonstrated by two examples. First, the drive for 

simplification by the Lisbon Treaty has terminated the existence of the regulatory procedure 

with scrutiny, a former comitology instrument “[...] for the adoption of measures of general 

scope designed to amend non-essential  elements of that instrument,  inter alia by deleting 

some of those elements or by supplementing the instrument  by the addition of new non-

59 Including the debated passages regarding the bodies and agencies of the Union. The one difference seems to 
be the switch from a numerical indication to the first two paragraphs in paragraph 4 to a literal one.

60 "Article 263 TFEU widens significantly the rules on standing in actions for annulment brought by private  
parties [...] by adding a final limb to the fourth paragraph [...]. "Message outlining changes in the relations 
between the  Aarhus  Convention  and  the  European  Union  (European  Community)"  (26  February  2010) 
Archived:  <"http://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-32/correspondence/
FrCommC32_Lisboncomments_2Mar2010.pdf">.

61 According  to  T  Christiansen  and  M  Dobbels,  ‘Non-Legislative  Rule  Making  after  the  Lisbon  Treaty:  
Implementing the New System of Comitology and Delegated Acts’ (2013) 19 ELJ 42, the Commission 
formulates the distinction between the acts as follows. If the measure addresses the question what a Member  
State should do, then it is most likely to be a delegated act. If the measure addresses how a Member State  
should carry out an act, then it is probably an implementing act. The Commission also states that the two 
measures are mutually exclusive.  See also:  COM (2009) 673, section 2.2 ‘Relations with implementing 
acts’.
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essential elements.”62 The regulatory procedure with scrutiny falls in the middle between a 

delegating and an implementing act as created by the Lisbon Treaty.63 It was created in 2006 

out of frustration about the lack of democratic legitimacy. To resolve this, measures taken 

under the regulatory procedure with scrutiny could be opposed 

the  European  Parliament,  acting  by  a  majority  of  its  component  members,  or  the 
Council, acting by a qualified majority, may oppose the adoption of the said draft by the 
Commission, justifying their opposition by indicating that the draft measures proposed 
by  the  Commission  exceed  the  implementing  powers  provided  for  in  the  basic 
instrument or that the draft is not compatible with the aim or the content of the basic  
instrument or does not respect the principles of subsidiarity or proportionality;64

To put a complicated concept simply, the Parliament (or Council) could voice its opposition to 

a draft created by the Commission by vetoing it. Although most of the vetoes were issued by 

the Council,65 the analogy with the powers given to the institutions in Article  290 TFEU 

makes it relatively logical that both the Parliament and the Council would favour the adoption 

of measures under this procedure given the hard fought prerogatives they have acquired by 

Decision 2006/512/EC.66 

A second, closely interrelated issue, is an increased risk of disagreements between the 

institutions. The example of the Galileo Project is instructive in this regard.67 Although Article 

290 TFEU apparently described a straightforward process of delegation and supervision, the 

Commission  already  in  2009  felt  it  necessary  to  issue  a  Communication  on  the 

implementation of Article 290 TFEU.68 This was meant to set out the specifics mentioned in 

that provision, such as the manner in which revocation of consent by Parliament and Council 

would  take  place,  time  limits,  consultation  procedures  and  the  like.  However,  problems 

62 Council  Decision (EC) 1999/468 laying down the procedures  for  the  exercise  of  implementing powers 
conferred on the Commission [1999] OJ L184/23, Art. 2 para 2.

63 Chalmers describes comitology as “[...] measures [that] are regulatory acts that would be called delegated 
legislation in any other jurisdiction.” D Chalmers, G Davies and G Monti, European Union Law (CUP 2010) 
117.

64 Council  Decision (EC) 2006/512 laying down the procedures  for  the  exercise  of  implementing powers 
conferred on the Commission [2006] OJ L200/11, Art. 5a(3)(b).

65 Chalmers, Davies and Monti (n 63) 121.
66 Decision 2006/512/EC is inextricably connected with Article 290 TFEU, as the decision was drafted when  

the future of the new Treaty was still  unclear. This explains in part why alignment between Treaty and  
delegated  acts  is  taking  such  a  relatively  long  time  (alignment  between  the  existing  legislation  and 
implementing acts  was deemed to be automatic due to the nature of  the implementing act  and the old 
comitology regime). There is no pressure on the institutions to press for the change, especially considering 
the unclear status of acts under Article 290 TFEU. See also: Bast (n 37) 916.

67 Christiansen and Dobbels (n 61) 52.
68 ‘Communication from the Commission to the European Parliament and the Council on the Implementation 

of Art. 290 of the TFEU.’ COM(2009) 673 final.
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between the Council  and the Commission on the formalisation of the addition of national 

experts in the drafting phase of delegated acts led to a conflict which necessitated the drafting 

of a 'Common Understanding'.69 By and large, the Common Understanding followed the lead 

of  the  earlier  Commission  Communication,  but  it  also  de  facto  created  consultation 

procedures with 'experts'. All three institutions have a different understanding of what type of 

experts are required to be consulted in the drafting phase: national, parliamentary or external. 

During the preparatory phase for the drafting of conditions for public access to the Galileo 

network the Council stated that due to security concerns,  consultation of national security 

experts should be given the fullest consideration and decision making should be based on 

consensus where possible. The Parliament and Commission had initially resisted the use of 

implementing acts to create these acts, yet in the end conceded to the wishes of the Council.70

The problems surrounding the Galileo project illustrate how delegated acts have come 

under the influence of a form of comitology where this was expressly not envisaged by the 

Constitution. The trade-off between scrutiny and policy discretion is compromised. The strict 

separation of the institutions in their trias politica domains is reduced to a mere philosophical 

experiment,  with  both  Council  and  Parliament  actively  engaging  in  the  domain  of  the 

executive.  Although  both  non-legislative  acts  have  now  been  further  regulated  by  the 

Common Understanding, the most important issue on when which act should be used, is still  

unclear and potentially an inter-institutional battleground.71 This complex situation makes it 

difficult  to  retain  any  notion  of  a  logical  interpretation  of  the  term  'regulatory  act',72 a 

definition of which was already difficult enough to find under the Constitutional Treaty.73

69 ‘Common Understanding between the European Parliament, the Council and the Commission on Delegated  
Acts’ COM(2015) 216 final.

70 Christiansen and Dobbels (n 61) See, Decision (EU) 1104/2011/EU on the rules for access to the public 
regulated  service  provided  by  the  global  navigation  satellite  system  established  under  the  Galileo 
programme [2011] OJ L187/1.

71 ibid 54; But see also: LW Gormley, ‘Judicial Review: Advice for the Deaf’ (2005) 29 Fordham Int’l LJ 655,  
686 in which he points out the problem with standing being dependant on the manner of adoption of an act,  
noting that the Court had always resisted this approach.

72 Bast (n 37) 921, notes that this is not really a problem as long as the power to choose the instrument is in the  
hands of the legislative institutions. There is something to say that as long as Council and Parliament are the 
ones deciding between Article 290 or 291 TFEU, there is still a significant democratic oversight and the act 
of delegation and extent of delegation would remain with these institutions. This is a valid argument to make  
in the light of institutional struggle, yet does not help resolve the problem of standing when a party wants to  
address the validity of a measure. Rather, it only complicates the matter further by adding the problem of  
political choice to avoid litigation problems.

73 Note that Chalmers (n 63) 125, mentions litigation via the regulatory act as added to Article 263 TFEU as 
intended to create an extra control measure as Council and Parliament are outmatched by the Commission  
and Committees in knowledge and manpower. Interestingly, Chalmers either makes no distinction in this 
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The discussion on Article III-365 of the Constitution and its successor, Article 263 TFEU, and 

the system in which they operate clearly relate to the constitutional relationship between the 

different actors in our theoretical framework. The discussion on the categories of legal acts 

has been shown to affect the balance in the relationship between the Union’s institutions. In 

addition, the expansion of the fourth paragraph of the Article on the annulment procedure 

focusses on the relationship of individual applicants with the Union. There have therefore 

been shifts in the first element of the theoretical framework, yet although it is clear that the 

logic of Convention aimed to solve the most poignant problems regarding these constitutional 

relations, the manner in which this problem was solved was restrictive in nature. The Lisbon 

Treaty’s changes preserved the notion of standing for applicants in case of a regulatory act by 

which they are directly affected, yet the system underlying it is no longer. One could argue 

that this leaves the Court with sufficient space to interpret the regulatory act in such a manner 

as to cover a wide category of non-legislative acts. However, given the amount of information 

that is available to the Court through the extensive documentation of the Convention on the 

Future of Europe, this would grossly exceed the boundaries of the first element of the model.  

When  it  comes  to  the  rights  of  Public  Interest  Litigants,  it  is  beyond  doubt  that  both 

approaches that were discussed, through the creation of rights-based litigation or the insertion 

of the term “and affects his legal situation”, were explicitly rejected. The extensive discussion 

and revision of the constitutional underpinnings has thus had a limited effect on this element 

within the theoretical framework.

4.4 Federal Protection after Lisbon, judicial or 
procedural
As has  been seen,  the  concept  of  federalism in  judicial  relations  was a  problematic  one. 

Although the word was always seen as problematic,74 it has been shown that the concepts of 

subsidiarity and proportionality have, for all intents and purposes, the same effects as the 

federal  safeguards  that  exist  in  federal  legal  orders.  The strictly  procedural  nature  of  the 

safeguards that were put in place from Amsterdam onwards have however, proven difficult to 

reinforce from a judicial standpoint. The Court has had difficulty to find a way in which it 

regard between the categories of non-legislative acts, or only sees the delegated act as falling under this 
designation.

74 To a scholar of EU law, the “F-word” is assuredly a ten, not a four letter word.
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could judicially enforce these concepts. Furthermore, their strictly procedural implementation 

makes it problematic to see in subsidiarity and proportionality the development of a federal 

system with an aim of effectively safeguarding the rights of legal and natural persons within 

the European legal order. If a form of judicial protection under subsidiarity existed before the 

Lisbon Treaty, it was a derived subsidiarity that flows to individuals through the prerogatives 

of Member States and, to a lesser extent, regions and parliaments. 

These defects in the protection that subsidiarity aimed to provide were already known 

at the adoption of the Treaty of Nice. The Nice Declaration, the result of a Council meeting 

that was added as an addendum to the Treaty of Nice,75 already proclaimed the necessity for a 

further “widening and deepening” of the debate on the future of Europe, which would entail, 

inter alia, how to establish and monitor a more precise delimitation of powers between the 

European Union and the Member States reflecting the principle of subsidiarity; and the role of 

national parliaments in the European architecture.76

This declaration formed one of the bases for the work of the IGC on the future of 

Europe.  One  of  the  working  groups  focussed  on  the  role  of  subsidiarity  in  the  new 

constitution,77 another  would  work  on  the  role  of  national  parliaments.78 Given  the 

interconnectedness of these problems, the two groups started to work together on resolving 

the issues before them.79 

Although  a  number  of  solutions  were  considered  for  securing  better  subsidiarity 

control,80 the  working  groups  settled  on  two  approaches.81 First,  the  role  of  the  national 

parliaments in the legislative process would be expanded. Secondly, in part to facilitate the 

national parliaments, a better delineation and enumeration of the competences of the Union 

would be needed. The fact that the Constitution for Europe did not survive had no effect on 

these developments, as both solutions were folded into the Lisbon Treaty. 

75 See for a deeper analysis of the meaning of this addendum: B De Witte, ‘The Nice Declaration: Time for a  
Constitutional Treaty of the European Union?’ (2001) 36 The International Spectator 21.

76 Treaty of Nice, Declaration 23 “Declaration on the Future of Europe” ad. 5.
77 Working Group I: Subsidiarity.
78 Working Group IV: National Parliaments.
79 CONV 210/02 Joint Meeting Working Groups on Subsidiarity and National Parliaments. 
80 The Conclusion of Working Group I mentions an extra chamber for the European Parliament, but this was 

deemed to be too bureaucratic and would only add to the complexity of the law-making process; a similar 
argumentation is used in conjunction with possible ex ante control by the Court of Justice. CONV 286/02 
Conclusions of Working Group I on the Principle of Subsidiarity.

81 For an opinion in favour of an additional institution, see: G van der Schyff and GJ Leenknegt, ‘The Case for 
a European Senate. A Model for the Representation of National Parliaments in the European Union’ (2007) 
62 Zeitschrift für öffentliches Recht 237.
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It is clear that these changes produce a federalising effect. There is a greater involvement of 

the democratic institutions on a lower level. The control of the ‘federal’ and Member State 

competences is increased and, for the first time, there is an idea of a division of competences 

between  those  two  levels  within  the  constitution  proper.  However,  whether  these 

developments  contribute  to  improving  the  plight  of  the  public  interest  litigant  remains 

problematic. It should be kept in mind that the federal element is of possible use for an apex 

court in its interpretative space where the applicant would otherwise be denied standing even 

though there is a possible infringement of the division of competences to his or her detriment. 

Consider  the  enactment  of  a  measure  by the Commission where the competence  for  this 

measure in fact lies with the Member States. Would the new system of competence division 

and subsidiarity control entail such a change in the judicial relationship that the CJEU could 

reasonably extend the standing criteria to encompass, for instance, and environmental NGO? 

A brief overview of the changes in the Lisbon Treaty will show how this will not be the case.

Subsidiarity control is in a large part now a task of the national parliaments of the Member 

States.  Within  the  working  groups,  the  idea  rose  that  issues  of  democratic  deficit  and 

subsidiarity are closely linked and as such could be remedied through the intervention of 

national parliaments. In itself, this very idea is closely linked to the concept of federalism. 

One of the pre-eminent ideas regarding the advantage of a federal state has been the concept 

of democracy at a level close to the citizens. Similarly, the judicial role in safeguarding the 

federal element such as in the model set out by Feldman and adopted in this work, is based on 

protecting the applicants’ rights to a measure being taken close to his or her situation.82 The 

choice of the working groups however did nothing to reinforce such a relationship. Rather, the 

system put in place by the Lisbon Treaty is only a further proceduralisation of the system 

before it. 

The yellow card procedure is a means for national parliaments to give a reasoned 

opinion on whether draft legislation is compliant with the principle of subsidiarity. To that 

end, each parliament has two votes.83 If parliaments representing one third of the total of votes 

deliver reasoned opinions, the draft has to be reviewed.84 After the review, the draft can be 

either  amended,  withdrawn  or  maintained.  Under  pressure  from  the  developments 

82 Chapter 2.1
83 Vested in one chamber in case of a unicameral system, or split between the two chambers in a bi-cameral  

system.
84 Article 7 Protocol No. 2 On The Application Of The Principles Of Subsidiarity And Proportionality.

146



Federal Protection after Lisbon, judicial or procedural

surrounding the Dutch ‘no’ vote on the Constitution,85 the Netherlands pushed for additional 

guarantees.86 The result has been the ‘orange card’.87 In this case, if parliaments representing a 

simple majority of the allocated votes issue a reasoned opinion, the Commission still has the 

choice of options set out above. However, if it maintains the draft, it has to submit all the 

reasoned opinions and its own arguments to the European Parliament and the Council. These 

institutions can then reject or accept the draft by a simple majority or by 55% of the voting 

weight, respectively.

The yellow card procedure has been used three times at the time of writing. These 

three cases illustrate how the procedure is a political one, with no significant changes taking 

place in the relationship between the citizens and the Court.  This does not mean that the 

procedure in itself is useless. The Monti II proposal which would affect the right to strike,88 

and  the  revised  Posted  Worker  Directive  clearly  have  a  significant  effect  on  the  socio-

economic position of citizens.89 They can serve as examples of how the national parliaments 

can, against certain scepticism, organise themselves and it clearly therefore offers a new way 

for NGOs to lobby on a national level. If there is any change that would allow the Court to 

interpret standing more widely, it would be the change in the judicial relationships between 

national parliaments and the Court. This is in part reflected by a small addendum to Protocol 

No. 2. The Court of Justice now also has jurisdiction to review European legislative acts on 

the grounds of a potential infringement of the principle of subsidiarity if notified by national 

parliament by way of its Member State.90 It is a difficult construction that at least to a certain 

point is  moot,  as the Member State government will  in most cases hold the support of a 

majority of the members of parliament. It would therefore would not be problematic for a 

national parliament to urge a Member State to make use of its privileged position. However, a 

number of Member States have in fact taken it upon themselves to ‘implement’ Article 8(1) of 

85 Hollander (n 43).
86 On this process, see: O Tans, ‘De oranje kaart: een nieuwe rol voor nationale parlementen?’ (2007) 2007 

SEW Tijdschrift voor Europees en economisch recht 442.
87 In homage to the Dutch national colour and also a signifier that it is not the more recently invented ‘red  

card’.
88 A politically widely disliked proposal, see Ian Cooper, ‘A Yellow Card for the Striker: National Parliaments 

and the Defeat of EU Legislation on the Right to Strike’ (2015) 22 Journal of European Public Policy 1406.
89 The third yellow card has been waved in relation to the European Prosecutors office, a draft that has been  

maintained by the Commission and an example in which the political machinations may be perhaps even  
clearer than in the other two cases mentioned.

90 Protocol No. 2 on the application of the principles of subsidiarity and proportionality [2008] OJ C115/206,  
Article 8(1).
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Protocol No.2, and empower their parliaments to act of their own accord, or even allow a 

minority to trigger this notification.91 However interesting this development is, it is clear that 

the relationship that has undergone a change is that between parliaments and the Court and 

this  relationship has  as  yet  not  been tested.  The protection of  federal  interests  and rights 

described by Feldman, does not extend to the relationship between the individual, let alone 

the public interest, in the European system.

Having established that the first development regarding a federal judicial relationship 

is  no interest  for public interest  litigants,  it  has to be examined whether the allocation of 

competences, laid down in the Lisbon Treaty, will have an effect. Classically, federal states 

have a system of clear competence division to establish the division between the central and 

decentralised powers.92 The EU, traditionally based on the principle of conferral of powers, 

and never meant to inhibit federalist elements, never had such a strict separation. With the rise 

to  prominence  of  subsidiarity,  it  became  expedient  to  incorporate  a  clearer  division  of 

competences. This does not mean that Lisbon aimed to create new competences for the Union. 

Rather, the Treaty aimed to set out the extent to which Union competence would reach within 

an  attributed  policy  areas.93 The  call  for  this  clarification  is  a  response  to  the  idea  of 

‘competence creep’.94 To that end, the Lisbon Treaty created three categories which were to 

some extent based on the case law of the Court of Justice. The EU would be exclusively 

competent  to  take  action  in  the  fields  mentioned in  Article  3  TFEU;  will  have  a  shared 

competence  with  the  Member  States  in  those stated  in  Article  4  TFEU, and will  have  a 

supporting  role  in  the  competences  summarized  in  Article  6  TFEU.  The  exclusive 

competences are clear, these are the areas already set out in case-law: the common customs 

tariff  and international trade agreements,95 but also harmonising measures taken under the 

91 As is for instance the case in France through Article 88-6 of the Constitution: ‘Each House may institute 
proceedings before the Court of Justice of the European Union against a European Act for non-compliance 
with the principle of subsidiarity. Such proceedings shall be referred to the Court of Justice of the European 
Union by the Government.’. See for an oversight of the amendments made by Member States: C Panara, The 
Sub-National Dimension of the EU: A Legal Study of Multilevel Governance (Springer 2015) 118–119 Not 
all Member States have undertaken this route.

92 Cf. Chapter 2.3 “The structure of the state, federal or otherwise.”
93 As Davies states in the context of the constitutional legitimacy of the EU, and the problems of the Court in  

remaining neutral in that debate: ‘A clear definition of Community powers, and clear principles for the use 
of these, may compensate for defective adjudication mechanisms.’ G Davies, ‘Subsidiarity: The Wrong Idea,  
in the Wrong Place, at the Wrong Time’ (2006) 43 CMLRev 63, 65.

94 MA Pollack,  ‘Creeping  Competence:  The  Expanding  Agenda  of  the  European  Community’ (1994)  14 
Journal of Public Policy 95.

95 On the Court’s determination of the EU’s competence in this field see: Opinion 1/03  Competence of the  
Community to Conclude the New Lugano Convention on Jurisdiction an Enforcement of Judgments in Civil  
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heading  of  marine  life  conservation;96 monetary  policy  in  the  Euro-zone  and  of  course 

competition law necessary for the functioning of the internal market. In line with the Court’s 

use  of  the  term,  a  shared  competence  entails  a  policy  area  which  leaves  competence  to 

legislate and adopt legally binding acts in the hands of the Member States until the EU has 

undertaken action. Finally, supporting competence is meant for areas in which the Union can 

help in the achievement of the goals that are set out, either by a Member State or by the EU, 

but where the Member State remains in full authority on the actual effectuation of the policy. 

Tourism  and  public  health  are  well-known  examples  of  supporting,  coordinating  and 

supplementary competences.97 The definition of these categories could potentially have the 

effect  of  shifting the traditional  enforcement  of  subsidiarity  from political  and procedural 

control, to an additional judicial control, as the Court now has substantive criteria against 

which it can check Union action.

The most interesting of these categories in relation to the interpretative space of the 

Court of Justice is the category of shared competences. Here there is a clear dovetailing of on 

the one hand the Union’s conferred power to undertake legislative action and adopt legally 

binding rules, yet on the other hand there is the power of the Member State in the fields 

concerned until the Union has taken action. It is a non-exhaustive list detailing areas such as 

the internal market, energy policy and environmental policy. The shared competences are not 

only the areas in which public interest litigation is very likely to be relevant, but they are also 

the areas in which a conflict over federal divisions is most likely to occur. Furthermore, the 

development of shared competences has been heralded by some as the transformation of the 

old  system of  dual  federalism,  with  exclusive  competences  for  the  federation  and for  its 

members,  to  a  cooperative  federalism in  which  federation  and members  share  legislative 

responsibilities.98

Although  the  choice  for  this  system  is  reminiscent  of  other  federal  examples,  most 

prominently that of the United States, it is difficult to see this delineation as helpful in the 

and Commercial Matters EU:C:2006:81, [2006] ECR I-1145 which relies on the reasoning built in Opinion 
1/76 Draft Agreement establishing a European laying-up fund for inland waterway vessels EU:C:1977:63, 
[1977] ECR 741, a continuation of the first expansive reasoning of the Court in relation to the external  
competences of the Union in Case 22/70 Commission v. Council (ERTA) EU:C:1971:32, [1971] ECR 263 
para. 28 ff.

96 Established in Case 804/79 Commission v. United Kingdom EU:C:1981:93, [1981] ECR 263.
97 Paraphrasing Article 6 TFEU.
98 R Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law (OUP Oxford 

2009) 190.
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context of judicial safeguards, because even though these categories exist and establish the 

primary authority of the Member State,  this ends at the moment of EU action.  This is in 

principle no different from the balance between the US federal government and the states,99 

but in that context there is a tradition of both procedural (as has now equally been re-enforced 

in  the  EU)  and  judicial  safeguards  against  pre-emption.  The  problem  within  shared 

competences is that the federal balance between the EU and the Member State is to be based 

on an idea of necessity, as it is invoked by the EU legislator. When the Union legislature 

deems it necessary, the competence of the Member States will be limited. Shared competences 

therefore do not offer domains of reserved powers of the Member States. Areas mentioned in 

Article 4 TFEU do not create a greater protection of Member State competences beyond the 

general safeguards already in place before the entry into force of the Lisbon treaty.100 This 

means that although the system may have changed, the rules remain the same, leaving the 

Court  still  empty-handed in adjudicating a  wholly political  matter.101 Consider  the choice 

made  under  the  American  system  where  there  is  a  so-called  ‘presumption  against  pre-

emption’.102 Under  this  principle,  the  Supreme  Court  will  in  a  conflict  of  concurrent 

legislative  competence  favour  the  competence  of  the  state  in  order  to  protect  the  federal 

balance.103 The choice for this model seems to be an intentional decision by the working group 

on subsidiarity. Although the Working Group stated that the judicial control over the principle 

of subsidiarity could be reinforced, it concluded that “[…] monitoring of compliance with that 

principle should be of an essentially political nature and take place before the entry into force 

of the act in question.”.104 This conclusion rejected other possible means of judicial control.105

99 Cf. the US premiss of concurrent powers, in which the debate of Federal v State balance is one of the most 
important current constitutional issues according to Young: EA Young, ‘“The Ordinary Diet of the Law”: 
The Presumption Against Preemption in the Roberts Court’ (2011) 2011 Supreme Court Review 253, 255.

100 ie. the system put into place at the time of the Maastricht Treaty and expanded upon by the Edinburgh  
Council regarding the principle of subsidiarity.

101 Schütze, From Dual to Cooperative Federalism (n 98) 285, states that it is in fact the Court who created this 
problem itself by falling into the trap that subsidiarity was wholly political, subsequently granting the wide 
margin of discretion that the European legislator now has.

102 Developed after the New Deal era under Rice v Santa Fe Elevator Corp 331 US 218 (1947). See for a recent  
appraisal of the role of the presumption against preemption in federal balancing: RS Peck, ‘A Separation-of-
Powers Defense of the Presumption against Preemption’ (2009) 84 Tul. L. Rev. 1185.

103 Although this judicial safeguard is by no means a foolproof and ever consistent system, see for instance: A  
Untereiner, ‘The Defense of Preemption: A View from the Trenches’ (2009) 84 Tul. L. Rev. 1257.

104 CONV 286/02 Conclusions of Working Group I on the Principle of Subsidiarity, p.2 point 5.
105 Jacque and Weiler, acknowledging the problem with adjudicating subsidiarity as a federal principle in the  

EEC, already suggested  ex  ante  control  alongst  the  lines  of  the procedure  that  now exists  regarding  a 
question of compliance of an international agreement with the Treaty: JP Jacqué and JHH Weiler, ‘On the  
Road to European Union–A New Judicial Architecture: An Agenda for the Intergovernmental Conference’ 
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Thus, even though the changes in the system of federal safeguards that exist in the Treaty 

of Lisbon are an extensive revision of the system that existed before its entry into force, 

these changes are explicitly procedural and political in nature. The Court of Justice 

therefore remains limited in extending its interpretative space on the grounds of the protection 

of  federal  safeguards.  The  reinforced  procedure  regarding  subsidiarity  and  the 

clearer competence  division  under  the  Lisbon  Treaty  do  clearly  show  a  move  towards 

a  more traditional federal legal order,106 yet within the EU there is no indication that this 

move has an effect on the relationship between potential applicants and the Court of Justice. 

4.5 Human Rights as a Primary Value
It has been shown how the Court of Justice had developed a system of fundamental rights 

protection  in  a  system that  was  famously  lacking  in  one.107 However,  the  desire  for  the 

implementation of a system of constitutional checks was already uttered at an early stage of 

European development.108 The Charter,109 was a response not so much to the wish for a way of 

external judicial control, but from the wish of the German presidency in 1999 to create a 

bridge to European citizens.110 This is perhaps the reason why the Charter does not try to 

create a new system of rights and principles, but rather aims to enshrine those rights that have 

already been found by the Court to exist in the shared constitutional orders.111 This limitation 

should also be seen in the light of the problems faced by non-EU human rights standards 

within the European legal order. The Court handed down its Opinion on a possible accession 

of the Community to the European Convention on Human Rights, shortly before the political 

(1990) 27 CMLRev 185, 205–206.
106 See the examples given in Chapter 2, section 4.
107 See Chapter 3.2.4 ‘The Position of Human Rights in the European Legal Order’, for an overview of the 

Court’s important role in the development see: B De Witte, ‘The Past and Future Role European Court of 
Justice in the Protection of Human Rights’ in P Alston, M Bustelo and J Heenan (eds), The EU and Human  
Rights (OUP 1999).

108 See: P Alston and JHH Weiler, ‘An “Ever Closer Union” in Need of a Human Rights Policy: The European 
Union and Human Rights’ in P Alston, M Bustelo and J Heenan (eds),  The EU and Human Rights (OUP 
2000) 4 referring to, amongst other things, the aborted attempt by the Commission to have the Community  
accede to the ECHR as early as 1979.

109 Charter of Fundamental Rights of the European Union (The Charter) [2007] OJ C303/1.
110 G de Burca, ‘The Drafting of the European Union Charter of Fundamental Rights’ (2001) 26 ELRev 126, 

130.
111 It is this potential loss of flexibility that Weiler criticised in his much cited editorial: JHH Weiler, ‘Editorial:  

Does the European Union Truly Need a Charter of Rights?’ (2000) 6 ELJ 95.
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decision to create this ‘Bill of Rights for Europe’.112 Apart from its conclusion on the lack of 

competence for the Community to accede, the Court also drew attention to the problematic 

situation that would occur when the Community would have to interact with a ‘foreign’ legal 

regime.113 However, the Charter was given the same legal value as the Treaties through Article 

6 TEU, and therefore did not aim to confer new powers onto the Community. 

How then can the Charter, the Union’s most important venture into the realm of rights 

protection, have an effect on the Court’s interpretative space regarding standing? According to 

the framework, the existence of a rights regime in the legal order can help an apex court in 

finding standing where that right should be protected. Here lies the problem with the Charter 

as it is given shape in the EU legal order. The Charter is structured along the lines of six titles 

containing  rights  and  principles,  and  one  title  which  sets  out  the  general  provisions.  Its 

preamble makes it clear that the Charter reaffirms the rights that have been identified by the 

Court as stemming from the constitutional traditions of the Member States; that it will take 

full account of the interpretation by the European Court of Human Rights (ECtHR) when 

similar terms are used, and, that the rights and principles should be read in the light of the 

Explanations.114 ‘The Explanations relating to the Charter of Fundamental Rights’,115 is an 

extensive document setting out all the details regarding the substance of the rights laid down 

in the Charter and the manner in which they will find their application in both the Union and 

Member States. 

Regarding public interest litigation, two specific points are of interest regarding the 

interpretative possibilities of the Court of Justice. First, the Charter makes an explicit division 

in the existence of rights and principles.116 Second, the Charter does create the right to an 

effective remedy by way of Article 47: 

“Everyone whose rights and freedoms guaranteed by the law of the Union are violated 
has the right to an effective remedy before a tribunal in compliance with the conditions  
laid down in this Article.”

112 Opinion 2/94 Accession by the Community to the European Convention for the Protection of Human Rights  
and Fundamental Freedoms EU:C:1996:140, [1996] ECR I-1759. 

113 J Kokott and F Hoffmeister, ‘Opinion 2/94, Accession of the Community to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms’ (1996) 90 AJIL 664, 666.

114 Charter Art. 52 (7).
115 Explanations relating to the Charter of Fundamental Rights (The Explanations) [2007] OJ C303/17.
116 R Schütze, ‘Three “Bills of Rights” for the European Union’ (2011) 30 YEL 131, 146.
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Regarding the first point, it can be observed how traditional areas of public interest litigation 

fall  under  the  heading  of  ‘principles’.  For  instance,  Article  37  is  titled  ‘Environmental 

Protection’, and is an eminent example of a principle. Within the scope of the Charter, the 

Union commits itself to: 

“A high level of environmental protection and the improvement of the quality of the 
environment  must  be  integrated  into  the  policies  of  the  Union  and  ensured  in 
accordance with the principle of sustainable development.”

As is clear from the wording, this principle precludes an individual or any other litigant, to 

rely upon this clause directly, although, it is possible to claim that the Union is acting against  

the principles.117 This creates the problem that where an applicant would wish to invoke his 

rights, the Court can only make use of its interpretative prerogatives when there is a clear 

indication  of  the  Union  going  against  this  wide  formulation.  It  is  difficult  to  foresee  a 

situation in which it is clear that the Union is taking measures that purposefully deteriorate the 

environment or go against its stated policy goals.118

Secondly, although the Explanations make it clear that Article 47 aims to be more 

comprehensive than Articles 6 and 13 of the ECHR, these two Articles of the Convention set 

out the basic guidance regarding the conduct of justice in civil and criminal proceedings, and 

the general right to an effective remedy respectively. In the words of Art. 6 ECHR:

In the determination of his civil rights and obligations or of any criminal charge against 
him, everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law. 

Although Art. 6 ECHR relates to civil rights and criminal charges, and Art. 13 ECHR relates 

to a remedy in the defence of the rights laid down by the Convention, it is possible to refine 

the Court of Human Rights’ general stance on judicial  procedure.  These rights have been 

interpreted by the ECtHR in the context of the system in which these rights function. The first  

case in which the ECtHR had the possibility of considering access to a court was Golder.119 

Art. 6 ECHR does not explicitly make mention of a right of access to a court. The ECtHR 

however took the view that it would be inconceivable if this element were not a part of Article 

6, as that provision describes the conditions for a just hearing, an event that cannot take place 

117 ibid 147, citing, R Dworkin, Taking Rights Seriously (Bloomsbury Academic 2013) The author has not yet 
found an successful instance of this possibility.

118 See on this point further, section 6 “Policy Goals”.
119 Golder v UK 21 February 1975, Series A no. 18. 
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when the access to justice is denied in a preliminary phase.120 Yet this right to access to justice 

functions rather like the prohibition of a denial of justice. It is possible to have reasonable 

limitations  in place as the judicial  process  “by its  very nature calls  for regulation by the 

State”, and that “regulation [...] may vary in time and in place according to the needs and 

resources of the community and of individuals.”121.The logical limit of this regulation is where 

it would render that right useless.122 The limitations placed on an applicant are furthermore 

curtailed by general principles of legitimacy,123 and proportionality.124 

This is expanded upon in the ECtHR’s case law on Article 13 ECHR. The right to an 

effective remedy in that article should not be narrowly construed to only mean the right of the 

applicant  to  have his day in  court.  Rather,  it  applies  to the complete  system of  remedies 

available in a legal order, in which the applicant has the reasonable possibility to address a 

possible infringement of his ECHR right and have it remedied. Similarly, this remedy does 

not necessarily need to be a judicial ruling.125 

Within the meaning of Article 47 Charter, this means that an applicant should have the 

possibility to make a viable argument that a right has been violated, but equally that this does 

not  necessarily mean that  this  must  be before the Court of Justice.  Given the multi-level 

system  of  governance  that  exists  in  the  EU,  or,  if  one  prefers,  the  complete  system of 

remedies, there are more conceivable options.126

Finally,  as the Explanations Relating to the Charter of Fundamental Rights clearly 

state on Article 51 Charter regarding the Scope and Interpretation of Rights and Principles: 

“The Charter does not alter the system of rights conferred by the EC Treaty and taken over by 

the Treaties.” As regards Article 263(4) TFEU, this would mean that it would only fall short 

of the standard set by the ECtHR if it were to entail a direct denial of justice. This has been 

the direct question at issue in the  Bosphorus case, in which the system of rights protection 

120 Concluding: “In this way the Article embodies the "right to a court", of which the right of access, that is the  
right to institute proceedings before courts in civil matters, constitutes one aspect only.” ibid para. 36. 

121 Ashingdane v. the United Kingdom 28 May 1985, Series A no. 93, pp. 24-25, para. 57.
122 Lithgow and Others v. the United Kingdom 8 July 1986, Series A no. 102, p. 71, para. 194.
123 The (procedural) limitations should have a legitimate purpose, in which for instance docket control is not  

disallowed as judicial expediency within certain limits.
124 Fayed v United Kingdom 6 October 1994, Series A No 294-B para. 69.
125 Kudła V. Poland 26 October 2000, App No. 3021/96 para. 157.
126 It should be kep in mind that this is a legalistic approach to the system as envisioned by the drafters, as has 

been convincingly argued by Schwensfeier (and of course first touched upon by Jacobs in his UPA opinion,  
the alternative route through Article 267 TFEU can hardly be deemed an alternative given its nature at the  
time of the entry into force of the Lisbon Treaty. R Schwensfeier,  ‘Individual’s Access to Justice under 
Community Law’ [PhD Dissertation, University of Groningen 2009] ch 5.
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under the EU system was judged by the ECtHR.127 In this case, the ECtHR indeed took into 

account the system of preliminary references and came to the conclusion that in a system such 

as the EU which shared and enforced the same standards as that of the ECHR, compliance 

with those standards would be presumed unless manifest deficiencies could be shown. In this 

instance, the ECtHR did not find this to be the case.

It  is  therefore  submitted  that  the  influence  of  the  Charter  when  it  comes  to  the 

interpretative space of the Court of Justice is negligible. The options it gives are strongly 

restricted by both the logic behind the Treaties’ constitutional order, as exemplified by the 

wording of the Explanations on Article 52 of the Charter. The control that it aims to offer on 

access to justice leaves sufficient leeway for any system to impose limits, only limited by the 

denial of justice. When it comes to the interpretative space of the CJEU, the human rights 

innovations  offered  by  the  Lisbon  Treaty  and  the  Charter  leave  the  Court  still  severely 

restricted as to any attempt to extend the right of standing for applicants, public interest or 

otherwise.

4.6 Policy Goals
With the creation of the Constitution for Europe, one specific area in which it is clear that  

there has been a push for a different approach to the nature of the document is the policy goals 

that are now formulated by the Constitution and its successor, the Lisbon Treaty. Although in 

the  previous  chapter  it  was  submitted  that  the  Treaty,  mostly  encompasses  indicators  for 

competence  assertions,  the  Lisbon  Treaty  has  made  this  largely  unnecessary.  As  asserted 

above,128 the Lisbon Treaty makes the explicit choice of competence delineation. This creates 

the possibility for the common provisions to take on a role more akin to the identity formation 

we see in the constitutional documents of states.

127  45036 /98 Bosphorus v Ireland judgment of 30 Sept. 2005, Reports 2005-VII, 107-11, 35.
128 See above at Section 4.1.2 “Federal Protection After Lisbon, Judicial or Procedural?”.
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This is most clearly exemplified when comparing the mission statement that the Treaty on 

European  Union  established  after  Nice.  In  the  Treaty  after  Nice  Article  2  TEC  reads, 

continuing the line of its predecessors:

“The  Community  shall  have  as  its  task,  by  establishing  a  common market  and  an 
economic  and  monetary  union  and  by  implementing  common policies  or  activities 
referred to in Articles 3 and 4, to promote throughout the Community [...]”

Although these terms are broad in scope and potentially far-reaching, they are by and large a 

confirmation of the economic nature of the (then) Community. Not only that, but they are still  

clearly tasks to be achieved within the competences of the Community. To that end, Articles 3 

and 4 TEC set out specific tasks that contribute to the goals of Article 2 TEC.129 As already 

described in the previous chapter, these articles are more indicative of potential action for a 

Treaty organisation, than illustrative of the ideals of a union.

The Lisbon Treaty clearly has a different approach. Within the Common Provisions set 

out in the Treaty on European Union, the foundational document of the two Treaties that 

comprise the current treaty system, Article 2 TEU now states:

“The  Union  is  founded  on  the  values  of  respect  for  human  dignity,  freedom, 
democracy, equality, the rule of law and respect for human rights, including the rights  
of persons belonging to minorities. These values are common to the Member States in a 
society  in  which  pluralism,  non-discrimination,  tolerance,  justice,  solidarity  and 
equality between women and men prevail.”

The economic instructions and the indicators of competences have been transferred to the 

TFEU. Article 2 TEU now clearly has the wording of a constitutional ideal. It signifies what 

the  Union aims  to  be,  not  only  in  words  of  internal  control  mechanisms regarding good 

governance, the highest ideal espoused by the earlier Treaties. The TEU aims to set a standard 

to which the Union holds itself accountable. The traditional tasks can still be found in the 

following articles of the Common Provisions. However, here too subtle differences can be 

observed. The tasks now have a broader, more idealistic tone to them. The best example of 

this can be found in Article 3(5) TEU: 

“In its relations with the wider world, the Union shall uphold and promote its values 
and interests and contribute to the protection of its citizens. It shall contribute to peace, 
security, the sustainable development of the Earth, solidarity and mutual respect among 
peoples, free and fair trade, eradication of poverty and the protection of human rights,  
in  particular  the  rights  of  the  child,  as  well  as  to  the  strict  observance  and  the 

129 In line with the traditional approach of the original EEC Treaty.
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development of  international  law, including respect  for  the  principles  of  the  United 
Nations Charter.”

Although a task and not strictly an ideal in the sense of Article 2 TEU, a clear resemblance 

can be observed between this provision and for instance the German Constitutional Principle 

on the peaceful existence of the nation.130 The Lisbon Treaty has caused a significant change 

in this element, offering a substantial policy goal, to which the Court and the other Institutions 

refer. However, whether the Court can actually make use of this change in its interpretation of 

EU law remains to be seen.

It should to be kept in mind that this is the first time in the history of the Union where 

there  is  an  explicitly  formulated  ideal  that  has  not  been  found by the  Court,  but  by  the 

drafters. As was observed in relation to human and fundamental rights, these were all distilled 

by the Court, their judicial meaning therefore clearly stated. Hitherto, the ideals laid down in 

Articles 2 and 3 TEU do not deviate to such an extent from the original goal of the treaty 

organisation,  that  the  more  constitutional  approach  of  the  Lisbon  Treaty  should  pose  a 

problem. 

Secondly, the actual meaning of the ideals may be not logically extendable to relieve 

the plight of the public interest litigant. While Article 2 TEU is potentially the most extensive 

and flexible, the most obvious clause, referring to the Union being founded on the Rule of 

Law is problematic to interpret. On the one hand, it has already been demonstrated that it is  

highly likely that the concept of the Rule of Law has had a far less far reaching place in the 

European legal order than certain proponents of public interest litigation seem to think.131 On 

the  other  hand,  with  the  Lisbon  Treaty,  the  Article  7  TEU  procedure  was  created.  This 

procedure  creates  the  opportunity  for  Member  States  to  be  investigated  for  possible 

infringements of the values that are set out in Article 2 TEU. One of the most noteworthy 

developments in this regard is the procedure that has been initiated against Poland, making 

use  of  the  newly  created  Rule  of  Law Framework.132 Although  this  framework has  been 

criticised for a number of reasons,133 it is clear from the Framework itself and those problems 

130 “Inspired by the determination to promote world peace as an equal partner in a united Europe”, preamble  
Basic Law for the Federal Republic of Germany. 

131 See, Chapter 3, on the existence of human rights within the European legal order. 
132 COM(2014) 158/2 Final, A new EU Framework to strengthen the Rule of Law. For an overview see, L  

Besselink, ‘The Bite, the Bark and the Howl Article 7 TEU and the Rule of Law Initiatives’ in A Jakab and D 
Kochenov (eds), The Enforcement of EU Law and Values (OUP 2016).

133 Kochenov and Pech give a number of reasons, most of them relating to the difficulty of obtaining an action 
in this highly political  procedure,  which requires Council Unanimity or a majority in Parliament,  see D 
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that there is more at stake than merely legality review.134 Yet again, there has yet to be a 

successful procedure,  there has not been an authoritative statement on the Framework let 

alone the Rule of Law in this context. It is completely possible that here, as well as before, 

there is a different reading of the concept of the Rule of Law than in the context of Article 7 

TEU.135

Finally,  the  references  to  the  obligation  of  the  Union to  observe  international  law 

strictly and work within the United Nations,  seem to be a repetition of the earlier  Treaty 

articles ensuring this observance. However, it could be argued that whereas Article 216 TFEU 

explicitly refers to specific agreements to which the Union and its Member States are a party, 

Article  3(5)  TFEU  expresses  a  more  general  duty  to  adhere  to  the  general  system  of 

international law. As such, there may be scope for the Court to address cases in which a public 

interest litigant aims to make use of certain rights or privileges that it claims to have under 

international law. As with the system of direct applicability of international agreements, all the 

principles and goals under Article 3 TEU are beholden to its final clause:

“The Union shall pursue its objectives by appropriate means commensurate with the 
competences which are conferred upon it in the Treaties.”136

Seen in the light of the general system behind the Treaty, and in the light of the origin of these 

clauses,137 it  should  be  expected  that  the  norm  against  which  the  Union’s  adherence  to 

international law is measured is the norm set out by the Treaty as interpreted by the Court of 

Justice.

All in all, it can be observed that the change in the element of policy goals has undergone a 

small, but rather significant change. The vestiges of the Constitutional Treaty have left some 

Kochenov and L Pech, ‘Better Late than Never? On the Commission’s Rule of Law Framework and Its First  
Activation’ (2016) 54 JCMS 1062.

134 KL Scheppele, ‘The Rule of Law and the Frankenstate: Why Governance Checklists Do Not Work’ (2013) 
26 Governance 559.

135 The Framework implicitly acknowledges this difference, categorising certain concepts under the heading of 
the  Rule  of  Law  that  have  already  been  established  by  the  Court  in  different  settings,  such  as  good 
governance: "Those principles include  legality, which implies a transparent, accountable, democratic and 
pluralistic process for enacting laws;  legal certainty; prohibition of arbitrariness of the executive powers;  
independent and impartial courts; effective judicial review including respect for fundamental rights; and  
equality before the law.”. (Emphasis added – MJvW.) The Commission then in a footnote references the 
Court’s case law on the interpretation of the Rule of Law, finding that:  “The rule of law is therefore a 
constitutional principle with both formal and substantive components.”. It is an effort to link to concepts 
where the Court has not necessarily done so, see COM(2014) 158/2 Final, EU Framework to Strengthen the 
Rule of Law. p.4 

136 Article 3(6) TFEU.
137 Kochenov and Pech (n 133) 3.
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elements that are signifiers of the original idea of a more state-like Union. Moreover, the Rule 

of Law Framework illustrates that these goals are not only idealistic in their formulation. Yet, 

it remains to be seen how they can be employed by the Court of Justice regarding the Union 

itself, and not solely the adherence of the Member States to the ideals of the Treaties.

4.7 Concluding Observations
The Lisbon Treaty has brought about many changes that are of an essential nature. Essential 

in the sense that even though it did not formally reach the status of constitutional document, it 

has still significantly changed the relationship between civil society and the Union. However, 

it  is  clear that  the changes are specific  in their  effect.  The clearer divide of competences 

between Union and Member States has brought about, at least cosmetically a more federal 

orientated legal order. That federal order is however aimed at the Member States, and does not 

aim to directly secure the decentralised democratic arrangements. An analogous development 

has taken place in the sphere of human rights. The Union has answered a long sounded call to 

have a more inclusive human rights regime. With the entry into force of the Lisbon Treaty, the 

Union not only committed itself to accede to the ECHR, but its own rights regime gained 

Treaty equivalent status. Yet again, the Charter is of limited use, as clauses within the Charter  

specifically limit the effect of its provisions. Therefore, the relationship between civil society, 

and hence NGOs and the Union remains firmly rooted in the pre-Lisbon status. Even the 

single most affected of the four elements in the theoretical framework, the policy directives, 

which  are  now akin  to  those  found  in  other  constitutions,  offer  no  solace.  Most  of  the 

aspirations proclaimed in Articles 2 and 3 TEU are reminiscent of rights and values already 

espoused by the Court itself. Although it is of political and meta-constitutional relevance,138 it 

means that the real effect for public interest litigants is negligible. 

The  most  important  conclusion  regarding  the  changes  brought  about  in  the  four 

elements that shape the Court’s interpretative space is however pertains to the changes made 

in the constitutional relations such as they are set out in the act for annulment itself.  The 

discussion during the drafting of the Constitution for Europe and the subsequent amendment 

which brought about the introduction of the regulatory act, clearly demonstrate that a problem 

had been observed that had to be remedied. Where in the original constitutional system there 

138 They indicate  a  legal  order  that  is  beyond the  pure  achievement-orientated nature  of  the regular  treaty 
organisation.
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would have been a possibility to see this  innovation more broadly,  the Lisbon Treaty has 

implemented the new element in Article 263 TFEU, without the logic of the reform of acts by 

the Union. As a result, the Court cannot interpret the concept of ‘regulatory acts’ in any other 

way than the narrow reading it has adopted in Inuit Tapiriit Kanatami.139 In that reading, only 

one problem needed to be solved, that potential applicants would need to break the law in 

order to trigger the review of an act of a non-legislative nature.140 Although that change may 

offer help to those individual legal or natural persons affected by this gap in protection,141 it is 

still very much aimed at the individual. The conclusion has to be, that for NGOs, in the vein 

of the popular song: “rien n’a changé”.142

139 Case C-583/11 P Inuit Tapiriit Kanatami and Others v. European Parliament and Council of the European  
Union EU:C:2013:625.

140 Case  C-263/02 P  Commission  of  the  European Communities  v. Jégo-Quéré  & Cie  SA EU:C:2004:210, 
[2004] ECR I-3425.

141 As exemplified by Case T-262/10  Microban International Ltd and Microban (Europe) Ltd v. Commission 
EU:T:2011:623. However, see the criticism on the utility of the regulatory act in that case, MJ van Wolferen, 
‘EHRC 2012/5, HvJ EU, 25-10-2011, T-262/10, (annotatie)’ (2012) 5 EHRC.

142 Non, Non, rien n’a changé (1971), Francois Bernhem.
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Aarhus and its Effects on the Interpretative Space

5.1 Introduction
In the original proposition by Feldman, the most prominent role for the effect of international 

agreements was through the element of human rights.1 There is a great logic in this approach, 

as international agreements, outside of trade and diplomatic relations, have had a great impact 

in  the establishment  of  human rights  regimes.2 However,  international  agreements  have a 

possible effect on more elements than just the element of human rights within the framework. 

The United Kingdom only implemented the Human Rights Act (HRA) after Feldman wrote 

his analysis of the developments within the different Commonwealth regimes in his article, 

yet  it  is  perhaps  one  of  the  most  striking  examples  of  an  international  human  rights 

agreement’s multi-faceted influence on the interpretative space of courts.3 The HRA aimed to 

give effect to the European Convention of Human Rights (ECHR) in the United Kingdom’s 

domestic law. This not only formalised a substantive rights catalogue in the common law 

system of the UK, in conformity with the logical element of human rights in the framework, 

but it also changed the balance between the legislator and the judiciary, as judges made use of 

the HRA to scrutinise legislation. This was possible because the HRA had empowered courts 

to make ‘declarations of incompatibility’, which were considered to be crucial for the proper 

working of the act.4 These declarations are an attempt to balance the relationship between 

parliament  and  courts,  and  they  do  not  empower  the  courts  to  undertake  legislative 

interpretation.5 Yet as section 3(1) of the HRA states that “So far as it is possible to do so, 

primary legislation and subordinate legislation must be read and given effect in a way which 

is compatible with the Convention rights.”, it has had a significant effect on the possibilities 

for courts to give effect to the Act, especially given the wide formulation and broad options 

1 D Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (1992) 55 
MLR 44, 70.

2 There is a long list of human rights treaties, or international agreements with a human rights component,  
ranging from the more general such as the International Covenant on Civil and Political Rights (ICCPR) to 
the specific such as the Convention on the Elimination of Discrimination Against Women (CEDAW). While  
a complete overview of the various instruments is beyond the scope of this contribution, the Office of the  
High Commissioner for Human Rights maintains a list of core documents on its website: ‘OHCHR - Core 
International Instruments’ <http://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx>.

3 The European Communities Act 1972 produced an even more profound effect. However, the nature of the 
acquis  is so different from any other international agreement that any comparison would be unequal. The 
Human Rights Act is, it  is submitted, a valid point of comparison within the framework first set out by 
Feldman.

4 J Miles, ‘Standing under the Human Rights Act 1998: Theories of Rights Enforcement & the Nature of 
Public Law Adjudication’ (2000) 59 Cambridge Law Journal 133.

5 P Craig, Administrative Law (Sweet & Maxwell 2012) 588.
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for interpretation of the clause “So far as it is possible to do so […]”.6 Before the HRA, the 

consequence of the strong focus in the Westminster system on the prerogative of parliament to 

legislate and represent the public interest,  was that the UK had a long history of judicial 

deference to the will of government in parliament.7 With the entry into force of the HRA,8 the 

judiciary undertook a different approach to scrutinize acts of government. As section 2(1)(a) 

of the HRA obliged courts to take into account “[…] any judgment, decision, declaration or 

advisory opinion of the European Court of Human Rights”, continental doctrines such as a 

proportionality  test  were  introduced  in  the  English  legal  order.9 This  formed  a  marked 

departure from the Wednesbury test,10 which set a far higher margin of appreciation for acts by 

government  on  the  basis  of  reasonableness.11 Although  in  part  due  to  the  manner  of 

implementation,12 it is clear that the ECHR produces an effect in the relationship between the 

elements of the British state not only through the substantive rights that it confers, but also 

through procedural effects.

The UN-ECE Convention on Access to Information, Public Participation in Decision-

making and Access to  Justice in  Environmental  Matters (the Aarhus Convention)  has  the 

potential to have a similar effect in legal orders to that of the ECHR in the UK. Signed on 25 

June 1998 by 35 of the UN-ECE members including 27 Member States and the Union itself,13 

6 D Feldman, ‘Parliamentary Scrutiny of Legislation and Human Rights’ [2002] Public Law 323; See Young, 
who believes that ‘[...] in practice, Parliament has given the judiciary carte blanche to determine when it is  
impossible  to  interpret  statutes  in  a  manner  compatible  with  Convention  rights’,  AL Young,  ‘Judicial  
Sovereignty and the Human Rights Act 1998’ (2002) 61 Cambridge Law Journal 53; Equally, Klug believes 
sections 3 and 4 to have had a great effect on the balance brought by judicial deference as ‘[...] there should  
be  no legislation  which  the  courts  automatically  bar  themselves  from  declaring  incompatible  with 
Convention rights solely because the subject matter is deemed by the judges to be more in Parliament’s field  
of vision than their own.’, F Klug, ‘Judicial Deference under the Human Rights Act 1998’ [2003] European 
Human Rights Law Review 125.

7 Due to the fluid nature of the common law tradition, this relationship has shifted over time due to various 
reasons,  the  most  famous  of  which  was  the  Crichel  Down affair  after  which  the  judiciary  scrutinized 
governmental acts more carefully, though not legislative acts. See, for an overview of the legal ramifications 
of the affair, JAG Griffith, ‘The Crichel Down Affair’ (1955) 18 MLR 557.

8 As Masterman states, the ‘[...] HRA has considerably altered the division of governmental power in the  
constitution’, thereby fuelling calls ‘[...] that the judicial branch has been empowered at the expense of the 
elected branches.’, R Masterman,  The Separation of Powers in the Contemporary Constitution, Judicial  
Competence and Independence in the United Kingdom (CUP 2011) 115.

9 R v Secretary of State For The Home Department, Ex Parte Daly [2001] UKHL 26 (UKHL (2001)).
10 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1947] EWCA Civ 1 (EWCA (Civ)).
11 RA Edwards, ‘Judicial Deference under the Human Rights Act’ (2002) 65 MLR 859.
12 A result of the strong dualist nature of the United Kingdom.
13 Ireland was the last Member State to ratify the Aarhus Convention on 20 June 2012, and, in accordance with 

Article  20,  the  Convention  entered  into  force  90  days  later  on  18  September  2012.  There  is  no  clear  
indication why ratification took 14 years. In response to questions asked in the Dáil, the Minister of the 
Environment stated that it was due to implementing measures that needed to be taken, Dáil Éireann Debate  
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the Aarhus Convention envisioned a practical extension to Principle 10 of the Rio Declaration 

of  1972.14 It  is  an  international  agreement  on  environmental  governance  through  the 

empowerment of civil society.15 To this end it is composed of three pillars, from which it 

derives its official name: Access to Information, Access to Public Participation in decision 

making and Access to Justice.

As is  clear  from this  nomenclature,  the Aarhus Convention can potentially  have a 

significant  impact  on the interpretative space of the Court of Justice,  as  it  aims to affect 

directly the relationships that underpin the framework that shapes that space. This is evoked 

most clearly in the wording of the third pillar, on Access to Justice. Yet the effects of the other 

pillars, especially of the right of Access to Public Participation should not be underestimated. 

This right, together with the guarantees provided for by the third pillar in relation to it, also 

has the potential to influence the relationship between the actors in the framework, as citizens, 

and public interest organisations’ role in the decision-making process potentially increases in 

importance. The Convention has had real world effects going beyond the soft power which 

would be expected from analysis of its structure and enforcement mechanisms.16 As will be 

discussed in the following chapter, that innovative enforcement mechanism17 has even forced 

Vol. 764 No. 4  p. 113. The Irish Press has speculated on a number of other possibilities. Signing of the 
Aarhus Convention happened before the 2004 expansion of the EU. However, as can be inferred from the 
above, all acceding Member States were original signatories.

14 “Environmental issues are best handled with the participation of all concerned citizens, at the relevant level.  
At  the  national  level,  each  individual  shall  have  appropriate  access  to  information  concerning  the 
environment that is held by public authorities, including information on hazardous materials and activities in 
their communities, and the opportunity to participate in decision-making processes. States shall facilitate and 
encourage public awareness and participation by making information widely available. Effective access to 
judicial and administrative proceedings, including redress and remedy, shall be provided.”, UNGA Report  
Of The United Nations Conference On Environment And Development (1992) UN Doc  A/CONF. 151/26 
(Vol. I).

15 See for  instance  the often-cited  introduction written  by Kofi  Annan in the  first  Implementation Guide:  
“Although regional in scope, the significance of the Aarhus Convention is global.” It is by far the most 
impressive  elaboration  of  principle  10  of  the  Rio  Declaration,  which  stresses  the  need  for  citizens'  
participation  in  environmental  issues  and  for  access  to  information on  the environment  held  by  public 
authorities.  As  such,  it  is  the  most  ambitious  venture  in  the  area  of  environmental  democracy  so  far  
undertaken under the auspices of the United Nations.

16 Wates gives an overview in his contribution to the Aarhus at Ten book, see Jeremy Wates, ‘The Future of the 
Aarhus Convention’ in M Pallemaerts (ed), The Aarhus Convention at Ten (ELP 2011). The Compliance 
Committee keeps track of the implementation of its findings and suggestions. Parties to the proceedings are 
required to report on progress. Thus, the German government has most recently reported on the changes 
made to the Verwaltung regarding access to justice for ENGOs. See: Progress Report Germany Decision 
V/9h relating to case no. ACCC/C/2008/31, found at 
<http://www.unece.org/environmental-policy/treaties/public-participation/aarhus-convention/envpptfwg/
envppcc/envppccimplementation/fifth-meeting-of-the-parties-2014/germany-decision-v9h.html>.

17 V Koester,  ‘The  Compliance  Committee  of  the  Aarhus  Convention,  and  Overview  of  Procedures  and 
Jurisprudence’ (2007) 37 Environmental Policy and Law 83.
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the EU to explain the reasoning behind the current  system of remedies.  Accordingly,  the 

effects of the Convention on the Court’s interpretative space are potentially significant for the 

development of public interest litigation.

This chapter analyses the effects of the Convention on each of the elements in the 

framework. Given that the Convention, like most international regimes,18 is a purpose driven 

document, the element regarding the policy goals will be covered in the first section, dealing 

with the creation and general scheme of the Convention. The following section will cover the 

way in which the Convention has been implemented in the European legal order, and the 

manner in which this has effected the explicit constitutional relations between the different 

actors in our framework. The role of public interest litigation in the European legal order will 

be examined, demonstrating that the most significant influence of the Convention within the 

Union pertains to ‘specific activities’, which emanate on a sub-primary level. Thereafter, it 

will be shown that there has been an explicit lacuna in the implementation of the Convention 

on a primary level, and that the implementation  vis  the Member States does not affect the 

Treaty.

After discussing the constitutional relations, the chapter will focus on the effect that 

the Convention has on the federal nature of the Union. This is of interest, as the way in which 

international agreements interact with the European legal order can have a centralizing effect 

on the jurisdiction of the Union, and specifically the CJEU. To the extent that this does not 

seem to produce a direct consequence regarding the interpretative space of the Court, it is of 

interest regarding the relationships between European environmental law in general and the 

Court’s possibilities in the enforcement of that law. This effect will be of importance for the 

following chapter. 

Finally, the Convention will be discussed in the light of its function as a human rights 

regime. Here, it will become clear that due to the manner in which the Court of Justice has  

dictated the relationship between the European legal order and the International legal order, it 

cannot make use of the Convention to re-interpret essential clauses of constitutional value. 

This is due to the nature of the concept of ‘autonomy’ created and interpreted by the Court, 

which will be explained and illustrated through two recent cases in which the components of 

the concept surface.

18 As indeed  the  European  Economic Community was  at  its  inception,  see Chapter  2.4 “The presence or  
absence of policy directives in the constitutional document.”

165



Aarhus and its Effects on the Interpretative Space

The concluding remarks  of  this  chapter  address  the  largest  problem faced by the Aarhus 

Convention in the manner in which it hopes to change the European legal order: the concept 

of autonomy. Various approaches to the autonomy of the European legal order that have been 

suggested will be briefly discussed, yet it is difficult to foresee a way in which change can be 

effectuated within the system whose functioning is entirely dependent on the self-referential 

reasoning that is behind the concept. These remarks will open the door to the next chapter,  

which will  make it  clear  that  although it  is  impossible  for  the Court  to make use of  the 

Convention to widen its interpretative space directly, it is making active use of the Convention 

to reshape the system, and hence its possibilities in other ways.

5.2 Aarhus, and its Goal of Empowering Citizens 
and NGOs
On 25 June 1998, 34 countries and the European Community signed the Aarhus Convention, 

which entered into force in 2001. This Convention, under the umbrella of the United Nations 

Economic  Commission  for  Europe  (UN-ECE),  aims  to  empower  citizens  to  change  and 

improve their living environment (in the widest sense) by giving them access to the tools they 

need to this end.19 Aarhus envisages this through a three-pillar structure, giving citizens the 

right  of  access  to  information;  a  right  to  participation,  and  securing  access  to  justice  in 

environmental matters. The Convention does not aim to be restrictive towards its signatories 

in its application, but rather lays down general principles relating to these pillars, to which the 

signatories commit themselves. The architecture of the Convention has led to its applicability 

in a wide range of areas of law.20

19 Cf. The United Kingdom (UK) signed whilst declaring: “The UK understands the references in article 1 […] 
Convention to the 'right' of every person “[...] to live in an environment adequate to his or her health and 
well-being to express an aspiration which motivated the negotiation of this Convention and which is shared 
fully by the UK. The legal rights which each Party undertakes to guarantee under article 1 are limited to the 
rights of access to in formation, public participation in decision-making and access to justice in 
environmental matters in accordance with the provisions of this Convention.” [emphasis added] creating 
ambiguity on the extent to which they consider the Convention itself a source of (environmental) rights or a 
declaration of intent. See: 'United Nations Treaty Collection' 
<https://treaties.un.org/doc/Publication/MTDSG/Volume%20II/Chapter%20XXVII/XXVII-13.en.pdf>.

20 This is illustrated by the diverse cases that have found their way to the Aarhus Convention Compliance  
Committee, ranging from questions on whether ‘private’ Planning Agreements are allowed under Art. 3 of  
the Convention (ACCC/C/2008/27 United Kingdom); whether the scope of a personal right criterion is too 
narrow  regarding  standing  in  environmental  cases  (ACCC/C/2008/31  Germany);  the  definition  of 
'prohibitively expensive' (ACCC/C/2010/48 Austria) or the extent of 'comprehensive public participation' 
(ACCC/C/2012/70). 
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The Convention  consists  of  22 articles  and two annexes.  The most  important  substantive 

clauses are contained in Articles 2 – 9. Article 2 sets out the definitions of the terms used by 

the Convention.  Article 3 contains general provisions on manner in which the signatories 

should apply the Convention, calling, amongst other things, for environmental education of 

the public and for the support of environmental NGOs. Articles 4 and 5 deal with requests for  

and collection of environmental information they together form what is known as the ‘first 

pillar’. Articles 6 – 8 form the second pillar and deal with public participation. Annex I to the 

Convention is relevant to these articles as it sets out those categories of projects for which 

timely notification and participation is systematically mandatory.21 Comprising the third pillar, 

Article 9 concerns access to justice, not only dealing with rights of standing for different 

parties in different factual situations in paragraphs 1-3, but also laying down requirements as 

to effectiveness and costs.

The definitions in Article 2 are of crucial importance as many of the barriers erected 

by states hindering effective protection of the environment are countered by the specific and 

conscientious wording of the Convention. For example, 'public authority' includes not only all 

emanations of the state, but specifically embraces other institutions with a public function that 

may not be publicly funded but are effectively controlled or overseen by the State.22 The 

European  Union  and  its  bodies  are  equated  with  a  public  authority  in  Article  2(2)(d). 

However, bodies acting in a judicial or legislative capacity are excluded from the definition of 

public authority, which means that a party to the Convention is under no specific obligation to 

make it possible to contest a law in a national court on the basis of the infringement of an  

environmental  right.23 The  term 'Environmental  information'  is  given a  wide  scope,  as  to 

which specific subjects the term 'environmental' pertains; secondly, the concept of information 

is defined widely and can be anything from text to photos or any kind of digital information 

irrespective of material form. The definition of 'the public' and 'the public concerned' is key 

21 Not unlike the Annexes as seen in the EIA Directive, they are essentially the same.
22 Art.  2(2)(c)  Any other  natural  or  legal  persons having public  responsibilities  or functions,  or  providing 

public services, in relation to the environment, under the control of a body or person falling within sub-
paragraphs (a) or (b) above; For a recent example of the nuances on this point, see: Case C-279/12  Fish 
Legal, Emily Shirley v Information Commissioner, United Utilities Water plc, Yorkshire Water Services Ltd,  
Southern Water Services Ltd  EU:C:2013:853, on whether a  privatised but regulated water company fall 
under the requirements of the Environmental Information Directive (Dir. 2003/4/EC) which is a verbatim 
copy of the Aarhus requirements. 

23 Although if it wishes to, it is not precluded from doing so, see the Aarhus Implementation Guide on Article 
2.
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throughout the Convention. In numerous situations, the more general category of 'the public' 

will be given rights instead of the more specific category 'the public concerned'.

Arguably  the  largest  beneficiary  of  these  definitions  in  the  Convention  are  public 

interest or collective interest organisations. For the areas covered by the Convention, they are 

both considered to be part of the public, as that is defined as “any natural or legal person”. 

The public concerned is defined as any member of the public “affected or likely to be affected 

by,  or  having  an  interest  in,  the  environmental  decision-making”.24 Non-governmental 

organisations (NGOs) fall under this category. However, they will only be deemed to have an 

interest if they meet the requirements, if present, of the national legal system concerned. The 

wide definition of 'the public' can be seen in the light of its use within the Convention. The 

Convention makes it  clear  that  it  is  not  necessary  for  anyone to  show an interest  for  an 

information request.25 On the other hand, review of acts by a public authority is only open to 

those  who  have  an  interest  in  the  outcome  of  the  situation.26 Although  this  may  feel 

contradictory to the general tone of the Convention, Article 9 of the Convention, dealing with 

access to justice, does not state the grounds on which the acts should be judged or indeed be 

set  aside  by  a  court.  The  Convention  is  essentially  procedural  rather  than  substantive  in 

nature.27 This is illustrated by the cases before the ACCC in which it has had the opportunity 

to assess regimes in for instance Denmark28 and Belgium,29 where it allowed great flexibility 

in the implementation of the principle, setting only a marginal limit on functionality, rather 

than a qualitative one.30

24 Art. 2(5). 
25 Art. 4.
26 As stated in the Aarhus Convention Implementation Guide, the Convention aims to grant flexibility through  

these terms, yet the objective remains to grant wide access to justice within the scope of the Convention. (p. 
193).

27 Art.  9(4) of the Convention does however set certain standards that  preclude a regime which is merely 
ceremonial  in nature.  Regarding the obligations under the first three paragraphs of Article 9, the fourth 
paragraph requires that the implemented procedures “[…] shall provide adequate and effective remedies,  
including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive.”.  
The  ACCC  has,  for  instance,  given  an  opinion  on  merely  theoretically  available  procedure  (Spain 
ACCC/C/2008/24) or on what constitutes as prohibitively expensive (United Kingdom ACCC/C/2008/27). 

28 ACCC/C/2006/18.
29 ACCC/C/2005/11.
30 Cf. Lord Diplock in: R v Inland Revenue Commissioners, ex p. National Federation of Self Employed and  

Small Businesses Ltd [1981] UKHL 2 (9 April 1981) In which he made the often cited remark that “It would, 
in my view, be a grave lacuna in our system of public law if a pressure group, like the Federation, or even a  
single public-spirited taxpayer, were prevented by outdated technical rules of locus standi from bringing the 
matter to the attention of the court to vindicate the rule of law and get the unlawful conduct stopped.” adding 
that  although  the  actions  of  officers  or  Departments  of  the  Government  may  be  “[...]  accountable  to 
Parliament for what they do so far as regards efficiency and policy, and of that Parliament is the only judge; 
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Article 9 of the Convention consists of 5 paragraphs dealing with access to justice for the 

public and public concerned.31 The first two paragraphs deal with locus standi regarding rights 

created by the Convention. The third is of a more general nature, covering environmental law 

as  a  whole.  The  fourth  and  fifth  paragraphs  deal  with  effectiveness  and  openness 

respectively.32 Article  9(1)  states  that  everyone  whose  request  for  information  has  been 

denied, must have the possibility to have this denial reviewed by a Court or other impartial 

body  established  by  law.  Article  9(2)  deals  with  acts  or  omissions  by  public  authorities 

regarding the rights to public participation set out in Article 6 of the Convention. These acts or 

omissions are open to review at the behest of the public concerned having a sufficient interest 

or whose rights have been impaired and can be reviewed by either a judicial body or through 

an administrative review procedure with an appeal possibility afterwards.33 Article 9(3) was 

initially  drafted  as  catch-all  clause,34 but  in  its  final  version  it  reflects  a  more  cautious 

approach allowing states to set criteria for applicants to meet.35 It requires access to justice for 

the public review of acts and omissions of private persons and public authorities in cases 

concerning national law relating to the environment.36 Due the wide scope of Article 9(3), the 

possibilities for review are not only through a judicial procedure, but may be administrative in 

nature. It is an example of, as the Implementation Guide puts it, “citizen enforcement” which 

“[...]  may  be  ensured  by  granting  members  of  the  public  standing  to  directly  enforce 

they are responsible to a court of justice for the lawfulness of what they do, and of that the court is the only  
judge.” Lord Diplock used the distinction of the unlawful act, which by its nature should be able to be 
contested via a low threshold for locus standi. The Aarhus Convention only aims to lower that threshold and 
does not define what is, or should be, considered an unlawful act.

31 Oliver,  in his overview of the Aarhus Convention benefiting from his experiences  as  a  member of  the  
Commission’s Legal Service, calls access to justice the ‘[...] pièce de résistance of the Convention’, see P 
Oliver, ‘Access To Information And To Justice In EU Environmental Law’ (2013) 36 Fordham Int’l LJ 1423, 
1442.

32 Effectiveness includes: a real remedy that factually resolves the issue at hand, in a timely manner which is 
not  prohibitively  expensive  or  where  possible  offers  injunctive  relief.  Openness  is  strongly  related  to 
effectiveness,  but  also  requires  signatories  to  inform the  populace  on  their  possibilities  to  have  an  act 
reviewed and to remove barriers that could exist such as: impartial procedures; costly procedures; Byzantine 
legal systems; and non-enforcement by the State of judgment. 

33 United Nations, The Aarhus Convention: An Implementation Guide (2nd edn, United Nations 2014) 207.
34 Jendroska even goes so far as to state that an actio popularis was originally considered: J Jendrośka, ‘Aarhus 

Convention and Community Law: The Interplay’ (2005) 2 JEEPL 12, 19.
35 V  Rodenhoff,  ‘The  Aarhus  Convention  and  Its  Implications  for  the  “Institutions”  of  the  European 

Community’ [2002] Review of European Community and International Environmental Law 343, 349.
36 The  extent  to  which  the  state  is  free  to  limit  access  to  justice  was  first  considered  by  the  ACCC in  

ACCC/C/2005/11 (Belgium).
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environmental law in court”, an obligation that also can be met by “[...] ensuring a right [...] to 

initiate administrative or criminal procedures.”.37

5.3 Constitutional Relations After Aarhus
There  is  an  explicit  possibility  for  the  Aarhus  Convention  to  have  an  effect  on  the 

constitutional  relations  between  the  institutions  within  the  framework  and  public  interest 

litigants  due  to  the  implementation  that  has  taken  place.  As  noted  above,  the  Aarhus 

Convention aims to address possible hurdles faced by citizens and public interest litigants by 

addressing areas of law that are traditionally and culturally determined and, consequently, 

sensitive.38 The  manner  in  which  signatory  states  undertake  these  changes  is,  logically,  a 

matter for their own constitutional orders.39 The Europea Union has chosen to implement the 

Convention through a number of specific instruments. In this regard, the Union has no special 

status  under  the  Convention  in  comparison  to  the  other  signatories,  as  one  of  the 

particularities  of  the  Convention  is  the  fact  that  it  has  a  special  provision  for  “regional 

economic  integration  organizations  constituted  by  sovereign  States”,40 thereby specifically 

creating the possibility for the European Community to join.41 

Accession took place on the 17 February 2005 through Decision 2005/370/EC.42 The 

Decision confirms the Community’s obligations created by the Aarhus Convention, which are 

in line with the principles of the Union as stated in (then) Article 174 EC, now Article 191 

TFEU.43 Three legislative acts were proposed to implement each of the three pillars into the 

37 United Nations (n 33) 208.
38 See Chapter 2.2.2 “Constitutional traditions, rights and interest-based approaches to standing” on this point.
39 See in  general,  MN Shaw,  International  Law (CUP 2003)  ch 4 'The  Theories';  M Dixon,  Textbook on 

International Law: Seventh Edition, ch 4; E Denza, ‘The Relationship Between International and National 
Law’ in M Evans (ed), International Law (4th edn, OUP 2014) 412.

40 This has been a tradition adopted since the days of the (then) Community’s membership of the Food and  
Agricultural Organisation (FAO) of the United Nations. To resolve issues that may arise from Community 
membership, specific provisions on Regional Economic Integration Organizations (REIOs) were approved. 
If the majority of a REIO’s member states is a member, and the competence within the area of activity of the  
international organisation fall within the transferred competences, a REIO can accede to that organisation. 
PJG Kapteyn  and  others (eds),  The Law of  the European Union and the  European Communites:  With  
Reference to Changes to Be Made by the Lisbon Treaty (4th edn, Kluwer Law International 2008) 1285; For 
a deeper inquiry into the nature of EU membership of international organisations, see: Rachel Frid,  The 
Relations Between the EC and International Organizations: Legal Theory and Practice (Martinus Nijhoff 
Publishers 1995).

41 Art. 17 of the Aarhus Convention.
42 Council Decision 2005/370 OJ L 124/1. 
43 See for instance the declaration made by the EC upon signing the Aarhus Convention. 'United Nations 

Treaty  Collection,  Chapter  XXVII  Environment,  13.  Convention  on  Access  to  Information,  Public 
Participation in Decision-Making and Access to Justice in Environmental Matters.'. 
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European Union system. The goals of the Convention, the embedding of the Community in 

the structure of the Convention and the subsequent efforts to give effect to the pillars through 

enacting  legislation,  create  the  possibility  for  the  Convention  to  have  an  effect  on  the 

constitutional  relationship  that  underpins  the  first  element  in  the  framework.  The  most 

obvious is of course the fact that Article 9, especially its third paragraph, of the Convention 

requires for Member States to adapt their legal regimes to such an extent as to facilitate a 

great level of judicial openness for the public where the environment is concerned. However, 

it should not be forgotten that Article 6 – 8 of the Convention, on public participation within 

various legal instruments, can equally change the balance between the different actors that are 

prominent in the theoretical framework. This is not necessarily due to the effect of public 

participation in the actual decision, but most certainly due to the fact that Article 6 of the 

Convention, and in a more vaguely formulated manner Articles 7 and 8 as well, connect the 

public  participation  to  administrative  and  judicial  recourse.  This  section  will  however 

demonstrate that the implementation of the Aarhus Convention as an international instrument 

poses several significant problems in the interaction with the interpretative space of the Court 

of Justice, which is derived from primary (now) Union law.

5.3.1 The Instruments of Implementation
The three pillars have been implemented through a number of new Directives or amendments 

to  existing  ones.  Directive  2003/04/EC44 repealed  the  former  Directive  90/313/EEC45 on 

public  access  to  environmental  information;  it  creates  a  uniform  framework  for  public 

authorities in the Member States, defining key concepts such as ‘environmental information’ 

and ‘public authority’ in the same broad manner as was done in the Convention.46 Directive 

2003/35/EC  implements  the  right  of  public  participation  by  means  of  a  revision  of  the 

Environmental  Impact  Assessment  Directive  (EIA Directive)  and the  Integrated  Pollution 

<https://treaties.un.org/doc/Publication/MTDSG/Volume%20II/Chapter%20XXVII/XXVII-13.en.pdf>.
44 Council Directive 2003/4/EC of 28 January 2003 on public access to environmental information [2003] OJ  

L41/26. 
45 Council Directive 90/313/EEC of 7 June 1990 on the freedom of access to information on the environment  

[1990] OJ L158/56.
46 Hallo explains how the right to information in the Aarhus Convention was actually influenced by the original 

Directive: R Hallo, ‘Access to Environmental Information - The Reciprocal Influences of EU Law and the 
Aarhus  Convention’ in  M Pallemaerts  (ed),  The  Aarhus  Convention  at  Ten,  Interactions  and  Tensions  
between Conventional International Law and EU Environmental Law (ELP 2011) 55. 
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Prevention and Control Directive (IPPC Directive).47 Directive 2003/35/EC also implemented 

the  specific  possibilities  for  judicial  review  linked  to  the  public  participation  pillar.48 

Moreover,  it  created public  participation rights in  the context of those acts  under the EU 

measures mentioned in the Annex to that Directive. The EIA Directive creates the framework 

by which large-scale projects prescribed in Annex I, or projects following the general scheme 

of Annex II of the Directive, are to be assessed to evaluate the environmental problems that 

may  arise  by  their  initiation.49 Besides  the  instruments  specifically  implementing  the 

Convention,  a  number of  EU Directives  were made ‘Aarhus-Proof’ during their  adoption 

process. Thus, the Water Framework Directive (WFD) was drafted to integrate the principles 

of the Convention where applicable.50 In a similar vein, the Environmental Liability Directive 

(ELD)51 was  drafted  to  incorporate  public  participation  through  Article  12,  which  allows 

qualified natural or legal persons to ‘request action’ from the competent authority when they 

are  aware  of  (the  imminent  threat  of)  environmental  damage.  That  right  is  subsequently 

secured through a right to a remedy regarding the authorities response, by way of Article 13 

ELD.52 

47 JH Jans and HHB Vedder, European Environmental Law (4th edn, ELP 2012) 375. Before the changes made 
due to Aarhus, known as Dir. 85/337/EEC. The EIA Directive has undergone two revisions and all changes 
have been codified in Dir. 2011/92/EU. The Directive also has an effect on the programmes mentioned in  
Article 2, referring to the list in Annex I: waste management plans pursuant to Council Dir. 75/442/EEC; 
plans mitigating the effect of batteries and accumulators in the environment following Art. 6 of Dir. 91/157; 
the establishment of action programmes in respect of designated vulnerable zones within the meaning of Dir.  
91/676 on the protection of waters against pollution caused by nitrates from agricultural sources; plans for 
the management of hazardous waste under the Waste Directive (Dir.  91/689);  waste management under  
Directive  94/62  on  Packaging  Waste;  plans  for  the  improvement  of  the  air  quality  in  zones  and 
agglomerations listed under the requirement in Art. 8(1) where air quality exceeds the limits laid down in  
Article  8(3)  of  Dir.  96/62  on  Ambient  Air  Quality  Assessment  and  Management.  The main  difference  
between the EIA and IPPC Directives and those mentioned in Annex I is the cross-border aspect and the  
provisions regarding access to justice which apply to the former.

48 Thereby implementing Art. 6 of the Convention and its significant other, Art. 9(2) (and by extension Art.  
9(4)) of the Convention.

49 Criteria are diverse ranging from size,  use of  natural  resources,  production of  waste,  pollution or other 
nuisances, etc. Annex I lists projects which are considered to have a significant effect on the environment, 
for which an EIA is mandatory. Annex II is slightly more descriptive and indicative of projects that have a 
potentially significant effect, with the final consideration on the need for an EIA lying with the national 
authorities.

50 Directive 2000/60/EC OJ L327/1, adopted before the entry into force of the Aarhus Convention, but drafted  
with the Convention in mind, see for instance Article 14. 

51 Directive  2004/35/EC  on  environmental  liability  with  regard  to  the  prevention  and  remedying  of 
environmental damage [2004] OJ L143/56.

52 G Winter and others, ‘Weighing up the EC Environmental Liability Directive’ (2008) 20 JEL 163, 175; on  
whether these clauses are also directly effective, see their discussion from p. 186 ff.
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A number of those legislative acts have an effect on the standing requirements in the Member 

States.53 This is especially interesting as the Commission had proposed a Directive on “Access 

to  Justice  in  Environmental  Matters”,54 which  would  have  set  a  level  of  minimum 

harmonisation of procedural law for the Member States. Although it merely aimed to define 

terminology and clarify the legal standing of certain groups or members of the public,55 the 

proposal was not acted upon by the Council,56 as Member States considered that this proposal 

infringed upon their procedural autonomy.57 The Commission still pursued its adoption and 

the proposal was only formally withdrawn more than 10 years after  its  first submission.58 

Although there remains a  lacuna  because of the non-implementation of Article 9(3) of the 

Aarhus Convention,59 which pertains to the fact that the proposed Directive also applied to 

acts  and omissions of private parties,60 the Court of Justice has,  albeit  to a  paltry extent, 

sought to address this partly by its interpretation and application of the Habitats Directive and 

the EIA Directive.61

53 See for instance the Directive 2003/35/EC amending the EIA directive 85/337/EC, especially Articles 1 and 
6 of that Directive.

54 Commission, 'Proposal for a directive of the European parliament and of the council on access to justice in  
environmental matters' COM (2003) 624 final.

55 From  the  Commission’s  justification  for  the  proposal:  “The  proposed  directive  establishes  a  general 
framework  for  access  to  justice  in  environmental  matters,  and,  in  order  to  respect  the  principle  of 
subsidiarity, requires the Member States to develop the details of the framework.”

56 The Council did not even give the proposal a first reading. M Hedemann-Robinson, ‘EU Implementation of  
the Aarhus Convention’s Third Pillar: Back to the Future over Access to Environmental Justice? - Part 1’  
(2014) 23 European Energy and Environmental Law Review 102, 107.

57 V Karageorgou, ‘Access to Justice in Environmental Matters in the European Union Legal Order - Is There a  
Need for a More Coherent and Harmonized Approach?’,  Ecological Systems Integrity: Governance, Law,  
and Human Rights (Routledge 2015) 123.

58 Withdrawal of Obsolete Commission Proposals [2014] OJ C 153/3.
59 Of which the EU is apparently aware as the new Environmental Action Programme (EAP) makes explicit  

reference to Access to Justice in conjunction with the Aarhus Convention, naming it as the fourth challenge 
for the 2013-2020 agenda: “Fourth, Union citizens will have effective access to justice in environmental  
matters and effective legal protection, in line with the Aarhus Convention and developments brought about 
by the entry into force of the Lisbon Treaty and recent case law of the Court of Justice of the European  
Union.  Non-judicial  dispute  resolution  will  also  be  promoted  as  an  alternative  to  litigation.”  Decision 
1368/2013/EU on a General Union Environment Action Programme to 2020 ‘Living well, within the limits  
of our planet’ [2013] OJ L 354/190, point 62.

60 Article 3 of the proposed Directive, as the preamble states: “In accordance with the principle of subsidiarity, 
acts and omissions by private persons should be challenged in accordance with the criteria laid down in  
Member States legislation.” Hardly a step beyond the obligations of the Member States under the Aarhus 
Convention.

61 Authors  have  written  on  this  specific  development.  For  instance:  D  Obradovic,  ‘EU  Rules  on  Public  
Participation in  Environmental  Decision-Making  Operating at  the  European  and  National  Levels’ in  M 
Pallemaerts (ed), The Aarhus Convention at Ten (ELP 2011); Or see: Á Ryall, Effective Judicial Protection  
and the Environmental Impact Assessment Directive in Ireland (Hart Pub 2009) for a study on the effects in 
a specific Member State. This development is due to a number of cases that have had a profound effect on 
the procedural autonomy of the Member States, as will be discussed in the following chapter. The most 
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5.3.2 The Effect of Public Participation on an EU level
When assessing the second pillar  on public participation,  it  becomes clear that  it  has the 

potential to affect the relationships between citizens and government profoundly.62 Consisting 

of  three  Articles,  this  part  of  the  Convention  has  an  escalating  approach  to  public 

participation,63 starting with stringent requirements for lower level decisions in Article 6 and 

ending with a general obligation in Article 8 to make an effort to address public participation 

in executive level decisions.64 

The most well known form of public participation can be found in Article 6 of the 

Aarhus Convention relating to  specific  plans and programmes. The Convention has taken 

inspiration  from  the  1985  Directive  when  Article  6  was  created,  though  a  number  of 

differences exist.65 Directive 85/337/EC has therefore been amended in the light of the Aarhus 

Convention, though the correctness of these amendments in the light of the Convention can be 

debated. However, given the subject matter of Article 6 and the EIA Directive, this is not the 

recent cases, dealing with the effects of the Habitats Directive on procedural rights, are the LZ I & II cases, 
see  B Muller,  ‘Access  to  the Courts  of  the Member States  for  NGOs in Environmental  Matters  under  
European Union Law: Judgment of the Court of 12 May 2011 -- Case C-115/09 Trianel and Judgment of 8 
March 2011 -- Case C-240/09  Lesoochranárske Zoskupenie’ (2011) 23 JEL 505; M Eliantonio, ‘Case C-
240/09,  Lesoochranárske  Zoskupenie  VLK  v.  Ministerstvo  Životného  Prostredia  Slovenskej  Republiky , 
Judgment of the Court of Justice (Grand Chamber) of 8 March 2011, Nyr, and Case C-115/09,  Bund Für 
Umwelt  Und  Naturschutz  Deutschland,  Landesverband  Nordrhein-Westfalen  EV  v.  Bezirksregierung  
Arnsberg (Intervening Party: Trianel Kohlekraftwerk Lünen GmbH & Co. KG)  Judgment of the Court of 
Justice (Fourth Chamber) of 12 May 2011, Nyr.’ (2012) 49 CMLRev 767; MJ van Wolferen, ‘Case C-243/15 
Lesoochranárske Zoskupenie Vlk v Obvodný Úrad Trenčín’ (2017) 14 JEEPL 136.

62 ‘Thus, while formally addressed to states, these international norms are ultimately directed at individuals 
through the intermediary of national institutions.’ J Ebbeson, ‘Public Participation in Environmental Law’ 
(1997) 8 Yearbook of International Environmental Law 50, 55 Interestingly, Ebbeson sees access to justice 
as a form in public participation, an American approach to the concept.

63 However,  see the relatively compelling formulation used in Article  8  of  the Aarhus Convention which,  
although not referring to the procedures specified in Article 6 of the Aarhus Convention explicitly, places  
upon signatories basically the same obligations in only marginally different wording. The ‘ladder’ seems to 
be  less  steep  than  suggested  by  for  instance  Jendrośka,  with  in  fact  the  approach  in  Article  7  Aarhus  
Convention being the lowest rung. J Jendrośka, ‘Public Participation in Environmental Decision-Making. 
Interactions Between the Convention and  EU Law and Other Key Legal Issues in Its Implementation  in the 
Light of the Opinions of the Aarhus Convention  Compliance Committee’,  The Aarhus Convention at Ten, 
vol 9 (ELP 2011) 98.

64 Compared to a ‘ladder’ approach in the first edition of ‘The Aarhus Convention: An Implementation Guide’  
(2000)  p.85  “[…]  in  which  members  of  the  public  have  the  most  power—even  approaching  direct  
democratic decision-making—with respect to local matters with no impact outside the community. As issues  
become more complex and involve more global issues and affect  larger numbers of people,  the role of  
individual members of the public diminishes and the role of politicians and public authorities that must bear 
responsibility  for  such  decisions  becomes  greater.”  See  also,  J  Ebbesson,  ‘Public  Participation  and  
Privatisation in Environmental Matters: An Assessment of the Aarhus Convention.’ (2011) 4 Erasmus Law 
Review 75–76.

65 Jendrośka, ‘Aarhus Convention and Community Law’ (n 34) 16–17.
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most  contentious  element  in  the  system of  public  participation.  Article  6  of  the  Aarhus 

Convention relates to creating a possibility for involvement of the public in relation to the 

planning of  specific  activities,  either  those  listed  in  the  Convention,  or  those  that  fit  the 

general  characteristics  set  out  in  Article  6.66 It  is  generally  accepted  that  as  the  decision 

relating to these specific activities will take place on either a Member State level, or at a 

secondary  level  to  the  Treaty,  the  Article  does  not  cause  a  significant  change  in  the 

relationship between citizens and the Union.

The two other Articles in the second pillar are of greater interest from an EU level 

perspective.  Starting  with both  the  softer  of  the  two obligations,  Article  8  of  the  Aarhus 

Convention obliges signatories to take concrete steps to facilitate the possibility for the public 

to  participate  in  the  adoption  of  “[…]  executive  regulations  and/or  generally  applicable 

legally  binding  normative  instruments”,  which  the  first  implementation  guide  readily 

translates as ‘laws and rules’.67 The wording was chosen in order that that provision would be 

applicable in the different legal orders of the signatories without further debate on the exact 

nature of the acts open for participation.68 The Union is of course an example par excellence 

of the potential problems that lie therein. However, even where the debate on the nature of 

Union acts is part and parcel of the Aarhus discussion, on this point the EU has a proactive 

approach  to  its  obligations  under  the  Convention.  Recent  examples  such  as  the  REFIT 

process, which assessed the utility of the Habitats Directive and the Birds Directive after they 

had been in effect for almost thirty years,69 and the legislative process regarding the Water 

Framework Directive,70 demonstrate active engagement of civil society by the Commission in 

the preparation of the legislation and its review.71 In this sense, the EU takes an exemplary 

66 United Nations (n 33) ch Pillar II. Public Participation in Decision-Making.
67 (n.58) p.119.
68 United Nations (n 33) 182.
69 For a conservationist perspective of the REFIT process, see: V Hermoso and others, ‘EU’s Conservation  

Efforts Need More Strategic Investment to Meet Continental Commitments: Revisiting EU’s Conservation 
Investment’ (2017) 10 Conservation Letters 231.

70 The Water Framework Directive has through Article 14 an obligation to encourage the active involvement of 
all interested parties.

71 Within the EU, this is of course of special significance as it is one of the ways in which the near constant  
criticism  on  the  so-called  ‘democratic  deficit’ can  be  addressed.  The  quality  and  transparency  of  the 
legislative process are explicitly examined by Ebbeson as arguments in favour of (environmental) public 
participation. Ebbeson (n 62); However, whether this participation is actually as democratic and open as is 
hoped, can be criticised, see for instance: L Squintani, ‘The Aarhus Paradox: Time to Speak about Equal  
Opportunities in Environmental Governance’ (2017) 14 JEEPL 3 where the author discusses the complexity 
of the legislation and the level of knowledge needed for participation to question the democratic legitimacy.
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position amongst Aarhus Convention signatories,  even though it  has not  opted-in to  have 

Article 9(2) of the Aarhus Convention on Access to Justice apply to the process. 

Article  7  of  the  Aarhus  Convention  thus  remains  a  potential  point  of  contention 

between  the  EU  and  environmentalists.  In  the  opinion  of  the  Union  legislator,  the 

requirements laid down in Article 7 on public participation in plans, programmes and policies 

are  sufficiently  covered  by  the  SEA  Directive.72 This  however,  again  places  the 

responsibilities  regarding  public  participation  firmly  with  the  Member  States.  Strategic 

Environmental Assessments do not cover the full scope of the requirement under Article 7 

Aarhus Convention, and it has been remarked how this leaves the concept of policies, perhaps 

the point wherein the EU is most profuse in its involvement regarding the environment. The 

Commission has deemed Article 7 a point of ‘soft law’ however, and has as such not given it 

any further effect beyond the current implementation,  as the Convention only requires an 

‘endeavour’ of the signatories.73 This is equally reflected by the lack of implementation of a 

mandatory requirement for Member States to allow for public participation in the drawing up 

of plans and programmes, let alone a link to access to justice where this is lacking.74

Given  the  above,  it  can  be  concluded  that  regarding  public  participation,  the 

obligations on a Union level are met, if not exceeded, with most changes and implementation 

taking  place  regarding  the  Member  States  as  will  be  briefly  set  out  below.  The  ladder 

approach to the rights and obligations linked to the Articles in the Convention however means 

that  the  effect  on  the  interpretative  space  is  almost  negligible.  When  analysing  the 

implementation of the Convention through secondary law, a more fundamental point becomes 

clear.

72 Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment 
[2001]  OJ  L197  30;  The  Protocol  on  Strategic  Environmental  Assessment  to  the  Convention  on 
Environmental  Impact  Assessment was modelled after the wording of the Directive,  yet  Jendroska only 
mentions this in the context of ‘plans and programmes’. J Jendrośka, ‘Public Participation in the Preparation 
of  Plans  and  Programs:  Some Reflections  on  the  Scope  of  Obligations  under  Article  7  of  the  Aarhus  
Convention’ (2009) 6 JEEPL 495, 502.

73 COM 2000/839 final OJ 157 E 123: ‘The Commission considers that the exhortatory reference at the end of 
Article 7 to public participation in the preparation of policies is “soft law” and that it does not require any 
Community legislation.  Therefore,  to  align existing legislation with Article  7,  it  proposes  that  a  public 
participation procedure should be provided for in relation to certain directives which provide for the drawing 
up of plans or programmes which clearly relate to the environment.’ See further: Maria Lee and Carolyn 
Abbot, ‘The Usual Suspects? Public Participation under the Aarhus Convention’ (2003) 66 The Modern Law 
Review 80, 101.

74 L  Squintani  and  EJH  Plambeck,  ‘Judicial  Protection  against  Plans  and  Programmes  Affecting  the 
Environment: A Backdoor Solution to Get an Answer from Luxembourg’ (2016) 13 JEEPL 294.
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5.3.3 The Effect of Access to Justice at the EU Level
Regulation 1367/2006/EC has a different approach from that taken by Directives 2003/04/EC 

and  2003/35/EC  in  implementing  the  Aarhus  Convention.75 In  its  preamble,  Regulation 

1367/2006  sketches  the  framework  that  the  Community  tries  to  create  for  environmental 

protection and the implementation of the Aarhus Convention. Whereas Directives 2003/04 

and 2003/35 aim to further harmonise the application of European environmental law within 

the Member States in line with the obligations under the Convention, Regulation 1367/2006 

and creates obligations for the Community itself. To that end the Regulation consists of five 

titles; the second, third and fourth titles deal with the corresponding first, second and third 

pillars of the Convention. It is the only piece of legislation that directly addresses the role of 

NGOs and the review of acts  by the European Community (now European Union) or its 

institutions. However, it does so by making explicit choices in the system conceived by the 

Aarhus Convention. Regulation 1367/2006/EC makes extensive use of all the possibilities for 

a limited effect on the framework of national laws mentioned in the Convention.76

The  first  title  of  the  Regulation  contains  to  a  large  extent  translations  of  the 

Convention into Community law. Under Article 2, legislative acts are excluded from the titles 

on  public  participation  and  review,  which  the  Convention  allows.77 That  Article  further 

specifies the terms 'environmental information', 'environmental law' and 'administrative act' in 

a  manner  mirroring the Convention.78 The definition of  'environmental  law'  is  as wide in 

scope as possible: for the purpose of the regulation it entails “Community legislation which, 

irrespective of its legal basis, contributes to the pursuit of the objectives of the Community 

policy on the environment as set out in the Treaty.”.79 This is wider than what is required by 

75 Reg. (EC) 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the application 
of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters to Community institutions and bodies [2006] OJ 
L/264 p. 13

76 As confirmed by both the declaration of the Community and the Aarhus Convention Implementation Guide,  
when the Convention makes use of the term 'National Law'  the Community will  interpret  this to mean  
European law. Perhaps even more interestingly, for Member States the concept of 'National Law' can also  
mean European Law, by way of supremacy or exclusive competences, see ACCC/C/2006/18 Denmark.

77 See Art. 2(2) of the Aarhus Convention, defining 'Public Authority': “This definition does not include bodies  
or institutions acting in a judicial or legislative capacity;” 

78 Art. 2 of Regulation 1376/2006 further defines 'applicant', 'public', 'community institutions' and, 'plans and 
programmes', all of which are not significantly different from their meaning under the Aarhus Convention. 
As  prescribed,  the  Community  Institutions  cover  all  institutions  and  bodies  by  the  Community,  which  
follows the reasoning of the Convention under the definition of 'Public Authority'. The Regulation does not 
create a distinction between 'public' and 'public concerned', but this does not create any disparities. 

79 Emphasis added.
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the  Aarhus  Convention,  which  specifies  what  is  to  be  considered  as  environmental 

information and details projects in which the public should be able to participate in Annex I. 

Both  the  clause  on  the  definition  of  information,  and  the  clause  on  the  specification  of 

projects were already reflected in European law in the EIA Directive.80

The concept  of an administrative act  is  a  novelty in  European law created by the 

Regulation and is defined as being: “any measure of  individual scope under environmental 

law,  taken  by a  Community  institution  or  body,  and having  legally  binding  and external 

effects”.81 For the review of environmental measures by organisations with a public interest, 

for which this clause was specifically created, this is a very strict definition. Although the 

choice of this wording implies a definition wider than merely decisions, it is clear that acts of 

general application were deliberately excluded. This means that NGOs would be severely 

limited in their opportunities to challenge acts of Community Institutions before the CJEU.82 

The only acts falling under this clause would be those directly pertaining to the organisations 

themselves,  such  as  denials  of  requests  for  information,  or  possibly  narrow  decisions 

addressed to third parties, such as funding decisions.83 However, the Regulation itself already 

sets out the limits for the denial of such requests, and cases relating to denial of information 

have not relied upon Article 10 to have those decisions reviewed.84

With  the  narrow  definition  of  administrative  acts  in  mind,  it  is  clear  that  the 

framework  creates  a  severely  limited  system  of  review  possibilities.85 Under  Regulation 

80 And in the Transparency Directive (Directive 2004/109/EC OJ L 390), which has a wider scope than only 
environmental  issues,  yet  it  is  an  important  piece  of  legislation  regarding  the  terminology  regarding 
openness of government.

81 Regulation 1367/2006/EC Art. 2(1)(g) emphasis added.
82 H Schoukens, ‘Access to Justice in Environmental Cases after the Rulings of the Court of Justice of 13  

January 2015: Kafka Revisited?’ (2015) 31 Utrecht Journal of International and European Law 50–51.
83 However, Wennerås is sceptical about success in that last case as for instance in the Rovigo case (Case T-

117/94 EU:T:1995:37, [1995] ECR II-455) a funding decision was considered to be of a ‘general scope 
which applies to situations determined objectively and has legal effects with regard to categories of persons  
viewed generally and in the abstract [...]’. P Wennerås,  The Enforcement of EC Environmental Law (OUP 
2007) 234.

84 T-111/11 Client Earth v EC EU:T:2013:482; T-545/11 Stichting Greenpeace Nederland & Pesticide Action  
Network Europe v EC EU:T:2013:523. In both cases reliance was placed on Art. 10 of Reg. 1367/2006 on 
Access  to  Environmental  Information  and  Regulation  1049/2001  on  the  public  access  to  Council, 
Commission and Parliament documents.

85 The workings of the ‘Aarhus Regulation’ have been criticised from its inception, see amongst others: Jan H 
Jans,  ‘Did  Baron  von Munchhausen  Ever  Visit  Aarhus?  Some Critical  Remarks  on  the  Proposal  for  a  
Regulation on the Application of the Provisions of the Aarhus Convention to EC Institutions and Bodies’; T 
Crossen and V Niessen, ‘NGO Standing in the European Court of Justice–Does the Aarhus Regulation Open 
the Door?’ (2007) 16 Review of European Community & International Environmental Law 332; G Harryvan 
and JH Jans, ‘Internal Review of EU Environmental Measures. It’s True: Baron Van Munchausen Doesn’t  
Exist! Some Remarks on the Application of the So-Called Aarhus Regulation’ (2010) 3 REALaw 53; H 
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1367/2006, Articles 10 to 12, it is possible to initiate an internal review procedure. Any NGO 

can ask for an internal review of an administrative act or omission of such an act falling under 

environmental law. This has to be done within six weeks after the act has notified, adopted or 

has  been  published.86 For  the  purposes  of  the  request  for  internal  review,  an  NGO  is 

considered to be an independent not-for-profit organisation, working within the scope of the 

law  of  one  of  the  Member  States  which  has  the  primary  statutory  goal  to  protect  the 

environment and has been doing so for at least two years.87 The grounds on which the NGO is 

applying for an internal review need to be covered by its statutory goals.88 If an organisation 

has made the request for an internal review, proceedings before the Court of Justice become a 

possibility. If the institution to which the request for an internal review was addressed does 

not respond, it will also be possible to initiate proceedings before the Court for the denial of  

action. All cases falling outside of the scope of the Regulation will be limited to review of acts 

under Article 230 TEC (now Article 263 TFEU). The end result of this steeplechase is the fact 

that an institution or body of the Union will need to review the manner in, or the grounds on 

which  it  has  undertaken  an  act.  The  review  process  is  an  internal  matter  for  the  body 

concerned, having regard to its internal mechanisms.89

5.3.4 The Effect of Reg. 1367/2006 vis-à-vis the 
Interpretation of the Treaty
As observed, the Convention can be seen as an external force through which the Court of 

Justice could change its interpretation of the fourth paragraph of Article 230 TEC. Between 

the coming into force of the Aarhus Convention and before the possibility for the revision of 

the Treaty,90 the Court of Justice had the possibility to give its view on the effects of the 

Aarhus Convention on the European legal order. These cases illustrate the problem faced with 

changing by way of international agreements the constitutional relations as laid down by the 

Treaties directly. They form an interesting contrast with the manner in which the Court makes 

Roer-Eide  and  M  Eliantonio,  ‘Meaning  of  Regulatory  Act  Explained:  Are  There  Any  Significant 
Improvements for the Standing of Non-Privileged Applicants in Annulment Actions, The’ (2013) 14 German 
LJ 1851; Schoukens (n 82).

86 Reg. 1367/2006/EC Art. 10
87 See also the suggestions made by Gormley, already in 2001, in ‘Public Interest Litigation in Community  

Law’ (2001) 7 European Public Law 51, 58.
88 Reg. 1367/2006/EC Art. 11
89 Jans (n 85); Followed up by, Harryvan and Jans (n 85).
90 On which the Court has made multiple statements starting with its judgment in UPA. Case C-50/00 P Unión 

De Pequeños Agricultores v. Council EU:C:2002:462, [2002] ECR I-6677, para. 45.
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use of international agreements when interpreting and applying secondary legislation vis the 

Member States, as will be demonstrated in the following chapter.

In  EEB and Stichting Natuur en Milieu v Commission, the European Environmental 

Bureau  (EEB)  and  Stichting  Natuur  en  Milieu  (SNM)  tried  to  appeal  two  Commission 

decisions that allowed Member States  to keep using the potentially  dangerous herbicides, 

atrazine and simazine. These chemicals been banned in the EU since 2004 because of their 

severe impact on both animal and human health. Citing the UPA criteria on the possibility of 

standing  for  associations  as  “[...]  they  [EEB and  SNM]  are  particularly  affected  by  the 

atrazine and simazine decisions. They are decisions within the meaning of Article 249 EC and 

entail, in breach of Community law, a setback in terms of the protection of the interests they 

defend.”,91 the two NGOs demanded standing. The Commission opposed this reasoning by 

citing, amongst others, the judgment of the Court of Justice in Jégo-Quéré. The Commission 

argued that both in that case and in the present one, the complainants were not addressees and 

they were in no way “affected by it [the contested decisions] by reason of certain attributes 

peculiar to them, or by reason of a factual situation which differentiates them from all other 

persons and distinguishes them individually in the same way as the addressee of the act would 

be.”92 

Apart from the right to effective judicial protection,93 the NGOs explicitly referred to 

the already implemented first  two pillars of the Aarhus Convention,  specifically Directive 

2004/35.94 This  directive  does  not  expressly  grant  standing,  nor  is  it  aimed  at  judicial 

protection, but Article 12 of the directive does briefly touch upon it: 

“Natural or Legal persons […] shall be entitled to submit to the competent authority 
any observations relating to instances of environmental damage or an imminent threat 
of such damage of which they are aware and shall be entitled to request the competent 
authority to take action under this Directive.”

Moreover, EEB and SNM observed that in most Member States they would have had standing 

in court.  Not only would SNM have standing in The Netherlands as under Dutch law the 

NGO’s  statutes  would  be  deemed to  confer  a  sufficient  interest,  but  SNM has  also  been 

granted  special  consultative  status  by  the  Dutch  Government.  At  the  European  level, 

91 Case T-236/04 EEB and Stichting Natuur en Milieu v Commission  EU:T:2005:426, [2005] ECR II-4945, 
para 41.

92 ibid para 39.
93 ibid para 46.
94 Dir. 2004/35/EC on Environmental Liability OJ L 143, p.56-73.
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consultative status had been granted to EEB. This would seem to make a status equal to that 

alluded  to  in  UPA more  likely.95 EEB and  SNM  also  noted  that  the  Commission  in  its 

explanatory memorandum to its Aarhus Regulation Proposal,96 declared that Article 230 EC 

did not need to be altered after adoption of the proposal to provide standing for NGOs that 

met  the  objective  criteria  stated  therein.97 Looking  at  Articles  11  and  12  of  Regulation 

1367/2006, it is clear that both SNM and EEB would meet those criteria. The CFI did not 

acknowledge the arguments that had already been made in Greenpeace or UPA, dismissing the 

arguments on access to justice and standing in Member States with explicit reference to earlier 

cases.98

The more interesting arguments were made with regard to the points made by EEB 

and SNM in relation to the Aarhus Convention. On the first argument, dealing with the point 

that Directive 2004/35 should guarantee NGOs sufficient access to justice, the CFI answered 

that the wording of that article was not aimed at the Court, but at the competent authority that 

had to be established by each single Member State, and not by the Community. Nevertheless, 

the CFI was definitive in its wording in UPA. Dismissing the argument that there could be a 

different interpretation of Article 230 EC without a Treaty amendment, it now reached a new 

finality in the following terms: 

“The  Court  notes  that  the  principles  governing  the  hierarchy  of  norms  preclude 
secondary legislation from conferring standing on individuals  who do not  meet  the 
requirements of the fourth paragraph of Article 230 EC. A fortiori the same holds true 
for the statement of reasons of a proposal for secondary legislation.” 99

This  clearly  dismissed  any  possibility  for  the  Aarhus  Convention  to  have  an  effect  as  a 

superior norm of international law on Article 230 TEC. Neither did the CFI see any merit in 

claims by the applicants that they would be granted standing according to the Commission 

proposal for the implementation of the Convention, as that Regulation would still not make 

them an individual concerned in the matter.100

95 As also developed under Greenpeace regarding rights of parties regarding their procedural prerogatives. See 
the order in T-585/93 Greenpeace and others v. Commission EU:T:1995:147, [1995] ECR II-2205.

96 COM/2003/622/Final  Proposal for a Regulation of  the European Parliament and of the Council on the  
application of the provisions of the Aarhus Convention on Access to Information, Public Participation in  
Decision-making and Access to Justice in Environmental Matters to EC institutions and bodies. p. 7.

97 T-236/04 EEB and Stichting Natuur en Milieu v. Commission (n.87)paragraph 49.
98 Specifically C-321/95 P Stichting Greenpeace Council and Others  v.  Commission  EU:C:1998:153 and C-

50/00 Union de Pequeños Agricultores v Council EU:C:2002:462.
99 T-236/04 EEB and Stichting Natuur en Milieu v. Commission (n.87) paragraph 71.
100 ibid para. 73.
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The  judgment  of  the  CFI  in  EEB was  before  the  entry  into  force  of  Regulation 

1367/2006. Although the statement made by the CFI about the nature of secondary legislation 

is very definite, the CFI did not formally have to deal with the proposal, or the comments 

made by the Commission with regard to the proposal, as a point of law. In June 2008, the CFI 

had a chance to rule in a case that was brought before it after Regulation 1367/2006 had 

entered into force.  WWF-UK Ltd v Council of the European Union  dealt  with the role of 

NGOs within the procedure for designating certain fishing and safety zones within the North 

Sea for specific fish stock, in this case cod.101 The WWF did not agree with the final decision 

of the authority charged with the appointment of these zones. It had a formal, advisory, role in 

the proceedings and felt that its objections were not taken seriously enough by the Regional 

Advisory Committee (RAC) which established a fishing quota on cod of 30,000 tons. The 

WWF argued that there should be a zero-fishing policy for cod in order for the stock to restore 

itself. The Commission responded by contesting the admissibility of the WWF, as the measure 

adopted was not of individual and direct concern to the WWF.

The WWF relied on the fact that it had a formal status within the RAC. Therefore, it  

was of opinion that it would fall within the criteria stated in the Greenpeace case.102 It would 

then still need to prove that it was individually concerned. The WWF claimed to fulfil the 

closed group criterion. The Executive Board of the RAC was a closed and identifiable group 

that had a recognized interest in the contested decision.103 As the WWF had set out a minority 

point of view towards the decision during the process of its adoption, it seemed clear that the 

WWF was also individually concerned. The WWF also claimed it had a special position based 

on  the  Aarhus  Convention  to  which  the  Community  was  already  bound  before  the 

implementation of Regulation 1367/2006 by being a signatory to the convention itself. This 

would mean that the WWF had a right to be informed early in the decision-making procedure, 

thereby establishing its particular status. 

The CFI dismissed all claims made by the WWF as regards its rights to have the act reviewed 

by the Court. It did not find the WWF to be distinctly differentiated because of its role in the  

RAC. All legal provisions relating to the role of the WWF (or other members) within an RAC 

were aimed to establish and secure the position of the RAC itself and they were not aimed at 

101 T-91/07 WWF-UK Ltd v Council of the European Union EU:T:2008:170, [2008] ECR II-81.
102 See also the reasoning used  in  Joined Cases  T-481/93 and  T-484/93  Exporteurs  in  Levende Varkens v. 

Commission EU:T:1995:209, [1995] ECR II-2941, paras 50 -60. 
103 T-91/07 WWF-UK Ltd. (n.72) para 51.
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the granting of rights to its members. Because the interest involved for the members of the 

RAC secured in the rules and regulations regarding the adoption of Total Allowable Catches 

(TACs)  is  in  effect  no different  from the  rights  of  the  general  public,  they  could  not  be 

deemed individually concerned within the meaning of Article 230(4) EC.104

The Aarhus Convention argument was also to no avail; the CFI said in paragraph 82: 

“[...] any entitlement which the applicant may derive from the Aarhus Convention and 
from Regulation No 1367/2006 are granted to it in its capacity as a member of the  
public. Such entitlements cannot therefore be such as to differentiate the applicant from 
all other persons within the meaning of [Plaumann, Jégo-Quéré, et al.]”

With the specific standing rights denied, the Court went on to judge the problem of standing 

via the route of Article 230 EC. As such, it had to come to the conclusion that the WWF was 

not affected in a manner that differentiated itself from other possible parties affected through 

certain characteristics, but merely through the fact that it had the goal of protecting a concern 

that was shared by us all.105 The rights it enjoyed within the RAC were procedural and they 

would not extend to a substantive review of the procedure,  nor of its  outcome.  The ECJ 

confirmed the reasoning of the CFI on appeal.106

5.3.5 Conclusion: No Constitutional Effect for the Aarhus 
Convention
The fact that the Aarhus Convention is implemented through secondary legislation means that 

it has an effect, just not on the level that it can change the problem of standing, or the Court of 

Justice’s interpretation thereof. As it stated in WWF-UK, the CFI considered it impossible for 

an international agreement or secondary law to affect the intrinsic meaning of the Treaty, 

which  is  of  the  highest  order  within  the  European  hierarchy  of  norms.107 Article  12  of 

Regulation  1367/2006  was  meant  as  an  addition  to  Article  230 EC,  a  complimentary  of 

redress which ties into the general scheme of (then) Article 230 TEC.108 Although the EU is 

104 ibid para 71 ff.
105 Cf.  The reasoning of the CFI in cases such as in Case T-585/93  Stichting Greenpeace Council  et al.  v  

Commission EU:T:1995:147, [1995] ECR II-2205, specifically in para. 59 which has been confirmed by the 
ECJ  in  Case  C-321/95  P  Stichting  Greenpeace  Council  (Greenpeace  International)  and  Others  v  
Commission of the European Communities EU:C:1998:153, [1998] ECR I-1651and repeated in Case T-37/04 
Região autónoma dos Açores v Council of the European Union EU:T:2008:236, [2008] ECR I-103.

106 C-355/08 P WWF-UK Ltd v Council of the European Union EU:C:2009:286, [2009] ECR I-73.
107 See to that end the traditional line of reasoning by the ECJ in these situations, explained in Section 4.2.4 
108 There seems to be an obiter dictum in Case T-37/04 Região autónoma dos Açores (n.101), at para. 93, on the 

strictness of the standing regime in relation to the Aarhus Convention. However, the Court only addressed 
the Aarhus Resolution in a very minimalist fashion, as it was not implemented at the moment when the facts 
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compliant regarding access to public participation, Article 6 Aarhus Convention, which has 

the potential  to have the most significant effect on the constitutional relations through its 

combination of public empowerment and linked rights, relates only to categories of acts of a 

sub-Union level. The following chapter will demonstrate how this creates possibilities for the 

Court in its relation to the Member States’ legal orders, yet on the primary level where the 

Convention and Union engage with the Court and the public interest, there is no immediate 

interaction.

5.4 Federalising Effects of Mixed International 
Agreements 
As has been demonstrated in the sections regarding the general nature of federal divisions in 

the Union,109 the question of federal divisions between the Member States and the European 

Union is to a large extent an emanation of the discussion on the division of competences and 

how these are enforced. Given this classic approach to the federal nature of a state, and given 

the  fact  that  the  EU  is  itself  in  origin  a  treaty  organisation,  the  effect  of  international 

agreements on these relations may seem convoluted. However, it is submitted that given the 

nature of the EU, which has developed as an autonomous legal order, and given the way in 

which the competences are divided along exclusive and shared lines, international agreements 

can have an effect on the competence division between EU and Member States. The Aarhus 

Convention has certain characteristics, most prominently the nature of the rights that it aims to 

implement, that only increase these effects. This section therefore addresses, first, the way in 

which international agreements can have an effect on the, in the parlance of the framework, 

federal  divisions  between  Union and  Member  States;  secondly,  it  will  illustrate  how the 

particularities of the Aarhus Convention complicate matters in this regard. 

The EU is competent to enter into international agreements, such as the Aarhus Convention, 

by way of Article 216 TFEU. Article 216(2) TFEU states that the Union’s Institutions and 

Member States are bound to adhere to these agreements. As an extension of this clause, the 

Court of Justice is bound to ensure the EU’s adherence to its obligations, and the adherence of 

the Member States.110 This is possible as within the EU legal order, international agreements 

of the disputed act took place. 
109 See Section 4.1.2.
110 By virtue of Art. 19(1) TEU.
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to which the Union is a signatory, become an immediate part of the Union’s legal order.111 It is 

the Court of Justice that has the sole authority on the way in which these agreements have an 

effect on the legal order, in its role as the ultimate interpreter of all EU law. This is of interest  

given the different forms that international agreements can have within the EU. The Aarhus 

Convention is a mixed agreement in an area of shared competence;112 it was signed by the 

Member States and by the EU. As the Convention was acceded to by the Union under a 

shared  competence,  namely  (now)  Article  4(e)  TFEU,  Member  States  are  obliged  to 

implement measures needed to comply with the Convention as far as the Union has not yet 

taken any action on the area concerned.

It is clear from both the Treaty by way of Article 344 TFEU and the case law of the 

Court  of  Justice  that  the  Treaty  represents  a  relatively  impermeable  constitutional  order. 

Article 344 TFEU precludes Member States from seeking redress at other dispute settlement 

fora, such as tribunals or arbitration boards, if there is a possibility that the body of EU law 

needs to be interpreted. A violation of this principle not only triggers the violation of Article 

344 TFEU, possibly leading to an infringement procedure, but has been held by the CJEU to 

equally be in  circumvention  of  Article  4(3)  TEU, the duty of  sincere cooperation.113 The 

logical extension of this strong adherence to the coherence of the Treaties is that the one 

institution  that  decides  whether  on  any  issue  within  an  international  agreement,  the 

interpretation of the Treaties is at stake, is the Court of Justice.114 As such, mixed agreements 

are said to have a possible “outside-in” effect, where at least the judicial competence of the 

Union is potentially centralised.115

This effect is exemplified by the  MOX plant  case.116 The case deals with the long 

struggle between the UK and Ireland on the UK’s plan to build a Mixed Oxide (MOX) fuel 

111 Case C-344/04 IATA and ELFAA [2006] EU:C:2006:10, [2006] ECR I-403, para. 36.
112 P Eeckhout, EU External Relations Law (2nd edn, OUP 2011) ch 7; S Gáspár-Szilágyi, ‘EU Member State 

Enforcement  of  “Mixed” Agreements and Access  to  Justice:  Rethinking Direct  Effect’ (2013) 40 Legal  
Issues of Economic Integration 163.

113 Klamert considers Article 344 TFEU to be a lex specialis of Article 4(3) TEU, referring to Case C-459/03  
Commission v. Ireland [2006] EU:C:2006:345 para. 169, see: M Klamert,  The Principle of Loyalty in EU  
Law (OUP 2014) 15 The Court’s extensive reasoning on the nature of Article 344 TFEU in Opinion 2/13,  
EU:C:2014:2454, regarding the accession of the Union to the ECHR, does not rely on Article 4(3) TEU.

114 See Case C-13/00 Commission v.  Ireland EU:C:2002:184, [2002] ECR I-2943, para 14, citing Case 12/86 
Meryem Demirel  v Stadt Schwäbisch Gmünd EU:C:1987:400, [1987] ECR I-3719: “[mixed agreements] 
have the same status in the Community legal order as purely Community agreements, as these are provisions  
coming within the scope of Community competence.”.

115 C Eckes, ‘Environmental Policy Outside-in: How the EU’s Engagement with International Environmental 
Law Curtails National Autonomy’ (2012) 13 German LJ 1151.

116 Case C-459/03 Commission v. Ireland EU:C:2006:345, [2006] ECR I-4635.
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plant on the Sellafield nuclear power and fuel enrichment site. Sellafield is located on the 

Cumbrian coast of the Irish Sea. The Irish government has long opposed these developments, 

finally initiating procedures before the Arbitral Tribunal under the United Nations Convention 

on the Law of the Sea (UNCLOS) and the International  Tribunal  on the Law of the Sea 

(ITLOS). Before the Arbitral Tribunal, the UK government raised the objection that it was in 

fact the CJEU that had jurisdiction in this case, after which the proceedings were suspended. 

UNCLOS is a mixed agreement under shared competence.  Following this  suspension, the 

Commission  initiated  an  infringement  procedure  against  Ireland.  In  that  case,  the  Court 

examined the complexities that surround mixed agreements. When it comes to the shift in 

competences that can take place and have an effect on the interpretative space of the Court, 

the Court asserted that: 

“[However,] the question as to whether a provision of a mixed agreement comes within 
the competence of the Community is one which relates to the attribution and, thus, the 
very existence of that competence, and not to its exclusive or shared nature.”117 

As such, the Court found that it had jurisdiction to determine the extent to which the dispute 

fell within the scope of Community law.

What is of interest is the manner in which the Court then dealt with what precisely 

falls  within  the  scope  of  Community  law,  ascertaining  whether  it  had  jurisdiction  to 

pronounce on the issue that Ireland in this case brought against the UK before the Arbitral 

Tribunal.  The  Court  emphasised  the  Declaration  of  Community  Competence,  that  was 

annexed  to  the  Convention.  In  this  Declaration,  the  transfer  of  shared  competences  was 

subject to the existence of Community rules. As Ireland had in fact made reference to the EIA 

Directive before the Tribunal, an act explicitly mentioned in the annex, the Court found that 

this complaint should have been brought before itself, concluding that Ireland had violated 

Articles 10 and 292 EC (now Articles 4(3) TEU and 344 TFEU).118

Regarding the Aarhus Convention and the shift  in  the competences  that  has  taken 

place, we see a similar situation to that in the  MOX plant  case: a mixed agreement under 

environmental law where potentially there could be a centralising role for the Court of Justice. 

As in  MOX plant, there is an explicit clause regarding the EU’s signing of the Convention. 

117 ibid para 93.
118 The  infringement  of  Art.  10  EC was  based  on  the  separate  fact  that  Ireland  had  failed  to  notify  the 

Commission.
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The Declaration made on approval of the Aarhus Convention makes specific reference to the 

system set out in the MOX plant case:

“In particular, the European Community also declares that the legal instruments in force 
do not cover fully the implementation of the obligations resulting from Article 9 (3) of  
the Convention as they relate to administrative and judicial procedures to challenge acts 
and omissions by private persons and public authorities other than the institutions of the 
European  Community  as  covered  by  Article  2  (2)(d)  of  the  Convention,  and  that, 
consequently,  its  Member  States  are  responsible  for  the  performance  of  these  
obligations at the time of approval of the Convention by the European Community and 
will remain so unless and until the Community, in the exercise of its powers under the 
EC Treaty, adopts provisions of Community law covering the implementation of those 
obligations.
Finally,  the Community reiterates its declaration made upon signing the Convention 
that  the Community institutions will  apply the Convention within the framework of 
their  existing  and  future  rules  on  access  to  documents  and  other  relevant  rules  of  
Community law in the field covered by the Convention.119 
The  European  Community  is  responsible  for  the  performance  of  those  obligations 
resulting from the Convention which are covered by Community law in force.
The  exercise  of  Community  competence  is,  by  its  nature,  subject  to  continuous 
development."120 

This Declaration clearly aims to reassure the Member States that the competence creep that 

they  could  fear  stemming  from  the  Court’s  case  law,  cannot  take  place  regarding  their 

traditional  stronghold  of  procedural  autonomy.  However,  it  is  important  to  read  the 

Declaration in the light of the failed Community attempt to harmonise access to justice for 

environmental affairs. The last sentence of the Declaration could easily be read as a warning, 

not to those who wish to make use of the Convention, but rather to the Member States who 

feel themselves secure. As stated in the declaration, this has no effect on the applicability of 

these obligations in the EU internal legal order.

5.5 The Effect of the Aarhus Convention as a Rights 
Regime
Although international agreements clearly have a potential effect according to Feldman, it is 

clear  from the  approach  to  human  rights  he  took in,  setting  out  the  framework  that  the 

combination of human rights through international agreements is problematic, at least under 

the  Common  Law.  For  courts  to  be  able  to  make  maximum  effect  of  human  rights  in 

119 Emphasis added.
120 Declaration upon approval of the Convention. Available on-line: 

<http://www.wipo.int/wipolex/en/other_treaties/details_notes.jsp?treaty_id=261[accessed 14 October 2016>
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addressing standing, they need to have constitutional status.121 This explains the need for the 

HRA to address the judicial relationship in the statute proper.122 This is also the reason for the 

neeed for the Charter of Fundamental Rights to be given primary status. Yet, as Feldman 

states, this constitutional approach to implementation is not always necessary.123 In part this is 

dependent on the legal order in which the human rights function. Within the common law 

system, the constitutional status of certain rights, practices and statutes is ambiguous until 

pronounced upon by courts or parliament.124 As such, Feldman makes use of the importance 

given to the role of the Treaty of Waitangi by courts in New Zealand as entrenched in the fibre 

of the constitutional identity.125 However,  before the enacting of the HRA, English courts 

explicitly  rejected  the  possibility  of  its  effect  based  on the  rationale  that  Parliament  had 

explicitly not chosen to enact the Convention through legislation.126 

Similarly, strongly monist states will be most affected by any human rights regime to 

which  the  state  becomes  a  signatory.  This  is  exemplified  by  the  Dutch  debate  on  the 

prohibition of constitutional review by the courts, laid down in Article 120 GW.127 It has been 

taking place over the course of 15 years.128 The debate is highlighted by two sides who on the 

121 ‘Although usually a constitutional Bill of Rights will need to be enshrined in a constitutional document to be 
effective,  this  need  not  be  the  case.’ Feldman,  ‘Public  Interest  Litigation  and  Constitutional  Theory  in 
Comparative Perspective’ (n 1) 68.

122 Although again, the HRA does not grant the English courts to actually annul acts on the basis of the statute.  
The relationship is marked by the careful phrasing through the fact that courts should “take note” of the  
rights in the Convention. The only possibility offered to the courts is the possibility to issue a declaration of 
incompatibility.

123 Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ (n 1) 68.
124 See the recent discussion on the nature of the European Communities Act 1972 in Miller: Miller & Anor, R  

(on the application of) v Secretary of State for Exiting the European Union (Rev 3) [2017] UKSC 5  (UKSC 
(2017)).

125 Huakina Development Trust v. Waikato Valley Authority [1987] 2 NZLR 188, 210
126 Citing J.H. Rayner Ltd. v. Dept. of Trade [1990] 2 A.C. 418: ‘Treaties, as it is sometimes expressed, are not  

self- executing. Quite simply, a treaty is not part of English law unless and until it has been incorporated into  
the law by legislation. So far as individuals are concerned, it is res inter alios acta (in this case, a contract in  
the form of an international agreement between states - ed.) from which they cannot derive rights and by  
which they cannot be deprived of rights or subjected to obligations; and it is outside the purview of the court  
not only because it is made in the conduct of foreign relations, which are a prerogative of the Crown, but  
also because, as a source of rights and obligations, it is irrelevant.’ in: R v Secretary of State for the Home  
Department, ex p Brind [1991] UKHL 4 (UKHL (1991)).

127 Article 120 GW: The constitutionality of Acts of Parliament and treaties shall not be reviewed by the courts.
128 Voorstel van wet van het lid Halsema houdende verklaring dat er grond bestaat een voorstel in overweging  

te nemen tot verandering in de Grondwet, strekkende tot invoering van de bevoegdheid tot toetsing van  
wetten aan een aantal bepalingen van de Grondwet door de rechter Kamerstukken II 2001/02-2008/2009, 
28331(Voorstel Halsema) The proposal was passed by both houses by the minimum majority. However, as it 
is a constitutional amendment, it has to be passed by both of those houses again, after an election, by a two-
thirds majority. The conservative right and small Christian parties are against the proposal. Given Dutch 
politics since WW II, this means that the proposal will now remain in limbo. 
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one  hand,  maintain  that  constitutional  review  of  legislation  is  imperative  for  a  healthy 

constitutional order and identity where the rights of the citizens take centre stage; on the other, 

opponents  relish  the  current  constitutional  identity  which  is  amongst  other  things 

characterized  by  the  existence  of  Article  94  GW,  which  precludes  laws  being  applied  in 

contravention of international agreements.129 Although the Dutch judiciary has no option of 

constitutional  review,130 courts  are  able  to  review  in  the  light  of  Article  94  GW  and 

international agreements.131 Although at first glance this means that in monist systems, the 

interpretative space for courts is affected to a greater extent than in systems that tend more to 

a dualist approach,132 the nuance in monist systems lies with the nature of the right invoked 

and the level of deference that this brings.133 Conversely, in for instance the English Common 

Law  tradition,  there  may  be  the  need  for  a  transposing  act,  yet  once  transposition  has 

occurred, there is a greater freedom for the courts to act upon it.

This work does not aim to go into the problematic issue of whether the EU has chosen to be a 

monist or a dualist legal order.134 The above aims to explain how, regardless of the manner in 

which the legal order is structured, the interaction between domestic law and international law 

can produce an effect for domestic courts’ interpretative space. It is for the nuances of each 

legal order to determine the extent to which this takes place. The interaction between the EU 

129 Article 94 GW: Statutory regulations in force within the Kingdom shall not be applicable if such application  
is in conflict with provisions of treaties or of resolutions by international institutions that are binding on all  
persons.

130 The judiciary in the Netherlands is characterized by a lack of a Constitutional Court, although one could  
claim that at least in relation to authoritative opinions, the Council of State in its judicial capacity has a  
similar position. 

131 C. Schutte, ‘De stille kracht van de Nederlandse grondwet’ (2003) 164 Themis 26.
132 Most systems incorporate a mix of the two schools, as does the Dutch system.
133 This was brought to light again with the Urgenda case, which was brought before a civil court, where the  

claimants pleaded damages due to the breach of the Netherlands’ Duty of Care, as they did not act soon  
enough upon their duties under international law to reduce greenhouse gas (GHG) emissions. A number of  
other rights, derived from international law, were invoked. The court however, limited itself to the claim 
under civil law and the applicable standing criteria. This was considered to be either a great innovation, e.g. 
Tabau and Cournil in ‘New Perspectives for Climate Justice: District Court of The Hague, 24 June 2015,  
Urgenda Foundation versus the Netherlands’ (2015) 12 JEEPL 221;  or a gross abomination, e.g. Bergkamp 
in ‘A Dutch Court’s “Revolutionary” Climate Policy Judgment: The Perversion of Judicial Power, the State’s 
Duties of Care, and Science’ (2015) 12 JEEPL 241 who mostly relied on a line of reasoning that evoked 
classic resistance to judicial review, yet equally mentioned the nature of international agreements such as the 
Paris Accords and their relationship to the individual. In his opinion, Urgenda was therefore in breach of  
judicial deference.

134 This is meant in relation to international law, the internal EU legal order is decidedly monist if one were to  
care for the distinction. For a discussion on the monism/dualism question in relation to international law, see: 
Lando Kirchmair, ‘The Janus Face of the Court of Justice of the European Union: A Theoretical Appraisal of 
the EU Legal Order’s Relationship with International and Member State Law’ (2012) 4 Goettingen J. Int’l L. 
677.
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legal  order  and  that  of  the  international  legal  order  is  in  this  respect  considered  to  be 

problematic.135

As is well-known, the Union found its status as a sui generis legal order when in Van 

Gend & Loos and Costa/ENEL, the Court of Justice declared the European legal order to be 

autonomous, having primacy over the law of its Member States. The logic behind these cases 

has been made eminently clear through the years. The primacy of EU law creates a unified 

legal order in which no fragmentation will be tolerated, which makes it possible to wrest the 

internal market from the diverging legal systems of the Member States into one system where 

free  trade  can exist.136 It  has  been well  documented how essential  the Court  has  been in 

founding  this  now  constitutional  order  through  case-law,137 starting  with  the  economic 

fundamentals, and more and more into rights and values that make up mature legal systems.

The  autonomy of  the  European legal  order  was  first  emphasised  in  Van Gend & 

Loos.138 Twinned with Costa v. ENEL,139 it is an attempt by the Court to differentiate the EEC 

Treaty  from  the  generally  applicable  international  law  regimes  that  existed  at  the  time. 

Through its autonomy, the EU determined if and how it would be affected by international 

law.140 By asserting the primacy of the European legal order, the Court could establish a legal 

order that could be directly invoked by the citizens and which could not be undermined by the 

Member States  through legislative means.  The concept  of autonomy guaranteed the same 

security from intervention through international agreements.141 This, as Barents states, does 

not mean that by these cases the Treaty created a closed legal order.142 Rather, it created a 

system whereby  stringent  conditions  needed  to  be  met  where  international  agreement  or 

135 See RA Wessel, ‘Reconsidering the Relationship between International and EU Law: Towards a Content-
Based  Approach?’ in  E Cannizzaro,  P Palchetti  and  RA Wessel  (eds),  International  law as  law of  the  
European Union (Nijhoff 2012) 17;  and JW Van Rossem, ‘The EU at Crossroads: A Constitutional Inquiry  
into the Way International Law Is Received within the EU Legal Order’ in E Cannizzaro, P Palchetti and RA 
Wessel (eds), International law as law of the European Union (Nijhoff 2012) 59 in the same volume.

136 ‘Only through the limitation of national sovereignty could there be a piercing of the territoriality which 
granted states a monopoly over the effects of treaties within their domestic legal systems.’ D Chalmers and L 
Barroso, ‘What Van Gend En Loos Stands For’ (2014) 12 Int J Const Law 105, 107.

137 See Chapter 2, and generally, M Rasmussen, ‘The Origins of a Legal Revolution - The Early History of the 
European Court of Justice’ (2008) 14 Journal of European Integration History 77.

138 Case  26/62  NV  Algemene  Transporten  Expeditie  Onderneming  van  Gend  en  Loos  v  Nederlandse  
Administratie der Belastingen EU:C:1963:1, [1963] ECR 3.

139 Case 6/64 Costa v. ENEL EU:C:1964:66, [1964] ECR 1141.
140 See  e.g.  Case  C-160/09  Ioannis  Katsivardas  –  Nikolaos  Tsitsikas  OE  v. Ipourgos  Ikonomikon 

EU:C:2010:293, [2010] ECR I-4591, para. 32.
141 J  Czuczai,  ‘The  Autonomy  of  the  EU  Legal  Order  and  the  Law-Making  Activities  of  International  

Organizations; Some Examples Regarding the Council’s Most Recent Practice’ (2012) 31 YEL 452.
142 R Barents, The Autonomy of Community Law, vol 45 (Kluwer Law International 2004) 172.
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national constitutional orders sought to affect the EU’s legal order.143 Although this may make 

the Union a unique international order, it is in no sense a unique constitutional one.144 The 

autonomy  of  the  European  legal  order  has  a  strong  similarity  to  national  constitutional 

doctrines, which is why in the interaction between Union and International law the discussion 

on dualism and monism rears its  head. However,  whereas the dualist  or monist  nature of 

national legal orders can be derived from constitutional documents that underpin it such as in 

The Netherlands, or constitutional principles such as the power of Parliament in England & 

Wales, the autonomy of the European Union has been largely a development of the Court.145 

For an understanding in the problems faced by the Aarhus Convention as an interpretative tool 

through its nature a rights regime, it is therefore necessary to consider the Court’s reasoning 

behind the concept.

5.5.1 Two Elements in Autonomy
After the initial creation of the concept, the autonomy of the European legal order has entered 

a period of relative calm from a judicial point of view. Although autonomy is one of the most 

discussed topics in academic literature,  the Court has only delved into the essence of the 

concept in  a handful  of cases and Opinions,  the development in  the latter  has been most 

influential. For instance in Opinion 1/76, on the establishment of a ‘laying-up fund’ in relation 

to inland waterway vessels, the Court noted that the fund and specifically the creation of a 

separate board for that fund “[…] constitutes a surrender of independence of action of the 

Community  in  its  external  relations  and  a  change  in  the  internal  constitution  of  the 

Community [...]”.146 It therefore found that the decision-making structure was incompatible 

with the Treaty. 

143 Nollkaemper used a ‘sword and shield’ analogy, whereby the Court can either make use of international law 
to affect EU law where it sees this as needed, yet can equally make use of the special status of the legal order  
to shield it from international law, see A Nollkaemper, ‘The Duality of Direct Effect in International Law’ 
(2014) 25 European Journal of International Law 105, 111.

144 See for instance Simma’s remarks on the fragmentation in international law due to amongst other things, an 
increase in  international  regimes in  B Simma,  ‘Fragmentation in  a  Positive  Light’ (2004)  25 Michigan 
Journal of International Law 845; Hafner, in the same issue of that journal, which was dedicated to the issue  
of fragmentation, also attributes fragmentation to the emancipation of states,  G Hafner,  ‘Pros and Cons 
Ensuing from Fragmentation of International Law’ (2003) 25 Michigan Journal of International Law 849.

145 In Barents’ extensive examination on the nature of this strange concept of ‘autonomy’ he quickly comes to  
the conclusion that  applying national  concepts  ultimately fail  as they are fully  derived from notions of 
sovereignty that are impossible to apply in the European situation, Barents (n 142) 110–115.

146 Opinion 1/76  Draft Agreement Laying-up Fund for Inland Waterway Vessels, EU:C:1977:63, [1977] ECR 
741, para 12.
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Although  that  Opinion  does  not  explicitly  refer  to  the  autonomous  nature  of  the 

European legal order, the Court’s use of wording lays the basis for the development of the 

concept. When it had to give an Opinion on the agreement between the Community and the 

EFTA countries which would establish an EEA Court,147 the Court again examined the effect 

on the competences of the Community. The EEA Court, the Court of Justice reasoned, could 

have a potentially adverse effect on the responsibilities of the Community and, “hence, the 

autonomy of the Community legal order,”148 and on the authority of the Court of Justice as 

having the sole jurisdiction to pronounce on the meaning of Community law. The Opinion on 

the revised Draft Agreement put these fears in perspective; in Opinion 1/92, the Court was 

satisfied by the changes made in the revised Agreement, as the newly created EFTA Court 

would not be able to pronounce on the interpretation of Community law, nor would it be able 

to derogate from the settled case law of the Court of Justice.149 Furthermore,  through the 

introduction of  the Joint  Committee  and the possibility  for EFTA members  to  request  an 

interpretation from the Court of Justice in dispute settlement cases, the homogeneous nature 

of  Community  law  was  sufficiently  safeguarded.  An  interesting  point  made  by  Court 

in Opinion 1/92 refers to its own role in the constitutional make-up of the Community:

“ However, an international agreement concluded by the Community may confer new 
powers on the Court, provided that in so doing it does not change the nature of the 
function of the Court as conceived in the EEC Treaty.”150

The autonomy of the European legal order therefore seems to rest on two pillars. Firstly, there 

can be no intervention in the Treaty and the principles that together form the legal order 

except  through  the  means  laid  down  in  the  Treaty.  Secondly,  all  jurisdiction  on  the 

interpretation of the Treaty and principles lies with the Court of Justice, the authority of which 

cannot be derogated from except (again) through the means set out in the Treaty. Autonomy is 

therefore, more than the national legal orders of the Member States, a self-referential system. 

Yet,  the choice was seemingly made as early as in Opinion 1/76, to safeguard a uniform 

system of laws that excludes all possibilities for differentiation amongst the Member States. 

There is no preferential treatment: all are part of the same homogeneous system.151

147 Opinion 1/91 EEA I EU:C:1991:490, [1991] ECR I-6079.
148 ibid para 34.
149 Opinion 1/92 EEA II, EU:C:1992:189, [1992] ECR I-2821.
150 ibid para 32.
151 For the purposes of the current discussion on the interaction between legal orders, this is sufficient. It should 

of course be kept in mind that the autonomy of the European legal order is used not only in relation to this  
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Both the strengths and weaknesses of this approach are exemplified by the more recent 

decisions by the Court of Justice. In Kadi152 and Opinion 2/13153 the Court had to explain in 

detail its concerns regarding the influence of international law regimes on the values distilled 

above.  In  these  cases  the  limitations  of  the  Aarhus  Convention  as  an international  rights 

regime, become painfully clear.

Kadi dealt with the interaction of a United Nations Security Council Resolution with 

EU law concerning the EU’s Common Foreign and Security Policy (CFSP). The funds of a 

Saudi  national  (Mr.  Kadi)  and  a  Somali  charity  had  been  frozen  due  to  their  perceived 

involvement with terrorist activities. The grounds for the freezing of these assets lay in a UN-

SC  Resolution  on  combating  terrorism,  which  had  been  given  effect  in  the  EU through 

Regulations created under the CFSP. Mr. Kadi was confronted by the freezing of his assets 

through the adoption of the Regulation, which comprised a black list, without any margin of 

appreciation and without any clear means of judicial recourse. In this case, Mr. Kadi and the 

Al Barakaat charity sought to have the Regulation annulled. The problem, exacerbated due to 

the adoption of the Regulations under CFSP, was made clear with the CFI’s initial assessment 

of the situation: 

“Nevertheless, the Community must be considered to be bound by the obligations under 
the Charter of the United Nations in the same way as its Member States, by virtue of the 
Treaty establishing it.”154

As such, the Union, by virtue of (what is now) Article 351 TFEU and by analogy with the 

reasoning used in  International Fruit, was not as such bound by the obligations that arose 

from the SC Resolution, but was precluded from impeding the manner in which the Member 

States gave effect to it. Although the reasoning used by the CFI acknowledged the fact that the 

EU was not a member of the UN per se, its conclusion did express an adherence to the well 

known system of international law on the basis  of the cited international agreements and 

point, but is equally of importance for the manner in which the Court has established direct effect and a  
number of other concepts that normally would not flow from a treaty organisation.

152 Joined Cases C-402/05 P and C-415/05 P Yassin Abdullah Kadi and Al Barakaat International Foundation v. 
Council and Commission EU:C:2008:461, [2008] ECR I-6351.

153 Opinion 2/13 On Accession of the European Union to the European Convention for the Protection of Human  
Rights and Fundamental Freedoms EU:C:2014:2454.

154 Case T-315/01 Yassin Abdullah Kadi v. Council and Commission EU:T:2005:332, [2005] ECR II-3649, para 
193 after establishing the supremacy of agreements entered upon before the signing of the EEC Treaty under 
customary international law and the Vienna Convention on the Law of Treaties, and the status of the UN 
Charter and Security Council Resolutions in particular within that system in the preceding paragraphs.
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customary law. The CFI concluded that it did not have the jurisdiction to review the contested 

regulation.  Under that view of the system of law, international law had primacy over the 

Community’s legal order. Under that view, the autonomy of the European legal order was 

conditional upon the powers that Member States could de facto transfer to the Community at 

the time of membership.155

In a now famous judgment, the Court did not agree with this approach to the relationship 

between Union and International law. AG Maduro, who pointed out that the crux of the case 

would be the rights aspect,156 addressed the issue eloquently:

“This brings us to the question of how the relationship between the international legal 
order and the Community legal order must be described. The logical starting point of 
our discussion should, of course, be the landmark ruling in Van Gend en Loos, in which 
the Court affirmed the autonomy of the Community legal order. The Court held that the 
Treaty  is  not  merely  an  agreement  between  States,  but  an  agreement  between  the  
peoples of Europe. It considered that the Treaty had established a ‘new legal order’,  
beholden to, but distinct from the existing legal order of public international law.”157

The AG however further built his case on the fact that Mr. Kadi, ironically given the subject 

matter of the current work, should have the possibility to have a decision that deprives him of 

right reviewed by a court. Given the review mechanism that existed under the UN treaty, AG 

Maduro disagreed with the CFI’s finding that there was no jurisdiction for the Court to review 

the issue raised.158 

The focus of the Court could be summed up by an  obiter dictum  in the Advocate 

General’s opinion:

 “The  relationship  between  international  law  and  the  Community  legal  order  is  
governed by the Community legal order itself, and international law can permeate that 
legal  order  only  under  the  conditions  set  by  the  constitutional  principles  of  the 
Community.”159

155 ibid para 201 ff.
156 Opinion in Case C-402/05 P Yassin Abdullah Kadi v. Council and Commission EU:C:2008:11, [2008] ECR 

I-6351, para. 41 “[…] I think it would be appropriate, in this regard, to concentrate on the principal aspect of
the case, namely the issue whether the contested regulation infringes the appellant’s fundamental rights.”.

157 Kadi (Case C-402/05 P [n.152]) at para. 21 has been deemed by some authors to be indicative of a dualist  
position, see: J Kokott and C Sobotta, ‘The Kadi Case – Constitutional Core Values and International Law – 
Finding the Balance?’ (2012) 23 Eur J Int Law 1015.

158 Case T-315/01 Kadi (n.149) para. 54. 
159 Opinion in Case C-402/05 Kadi (n.152) para. 24.
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This explains, at least in part, the monism/dualism debate that the Kadi case has fostered in 

relation to the European constitutional order. For the current discussion, it is more pertinent to 

look at the manner in which the Court came to this focus.

Beginning  by  repeating  the  blanket  statement  on  the  European  Community  as  a 

constitutional order governed by the Rule of Law, meaning that acts of the institutions could 

not avoid review by the Court for their compliance with the general principles and Treaty 

underpinning that order,160 the Court sketched the importance of the autonomy in the light of 

that principle. The responsibility for upholding the constitutional principles and values of the 

Community had been placed in the hands of the Court of Justice. Although both the Court and 

the Community as a whole had a responsibility to uphold the coherent system of international 

law such as it exists, this did not mean that international agreements could per se affect the 

values of the Treaty. The fact that under CFSP there was functionally a narrow margin of 

appreciation in the adoption of the measure by the Community did not prejudice this fact, nor 

did the nature of the underlying Security Council  Resolution which under the doctrine in 

Intertanko161 could only affect acts of a secondary nature. Thus, the Court stated that it had 

jurisdiction  to  review the  Community  act,  as  it  did  not  contest  that  it  did  not  have  the 

jurisdiction to review the Security Council Resolution. The Community act however would 

fall  under  the  system of  fundamental  rights,  which  were “[…]  a  constitutional  guarantee 

stemming from the EC Treaty as an autonomous legal system which is not to be prejudiced by 

an international agreement.”.162

Kadi expands the notion of autonomy from the initial notions of viability and invocability that 

underlie the  Van Gend & Loos/Costa v. ENEL cases, to the protection of Community rights 

and  values.  Yet  the  manner  in  which  the  Court  does  so  can  be  criticised.  Even  the  AG 

proposed  a,  perhaps  less  heavy-handed  approach,  by  taking  a  Solange  approach  to  the 

Security Council Resolution. Such an approach has served the Court itself well,  when the 

ECtHR made use of it in the Bosphorus case.163 Indeed, even in Centro-Com, the Court had 

160 Case C-402/05 P Kadi (n.152) para. 281.
161 Case C-308/06  Intertanko  EU:C:2008:312, [2008] ECR I-4057,  See the previous section for  the further 

importance of Intertanko in the framework. 
162 Kadi (n.139) para 316.
163 Bosphorus Hava Yollari Turizm v Ireland (2006) 42 EHRR 1. For an overview of the ‘Equivalent Protection’ 

doctrine and the interaction on this point between the two Courts, see C Costello, ‘The Bosphorus Ruling of  
the European Court of Human Rights: Fundamental Rights and Blurred Boundaries in Europe’ (2006) 6 
Human Rights Law Review 87, 111.
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made  use  of  a  similar  approach  regarding  UN sanctions  that  might  infringe  upon (then) 

Article 113 EEC.164 Yet here the Court seemed to place special importance in the autonomy of 

the  legal  order,  focussing  on  the  Regulation  which  fell  under  the  “[…]  internal  and 

autonomous legal order of the Community”. What was missing, and perhaps what made Kadi 

such a contentious case, is a reason why the Court so strongly relied on ‘autonomy’. Without 

an explanation as to why, the effect on the relationship between international and European 

law remains obfuscated.

For an analysis of the why, beyond the conjecture always available to the student of 

European law, the Court’s Opinion 2/13 serves as a more than adequate tool.165 Combining the 

reasoning  of  the  Court  in  Kadi  with  reasons  for  denying  a  more  interactive  relationship 

between the international system and the European, the Opinion on the accession of the EU to 

the ECHR gives a full overview of the Court’s concept of autonomy. This is not to say that the 

Opinion will go not down in history as one of the most contested documents ever to come 

down from the Kirchberg in Luxembourg.166

With the discussion of “A Europe for Citizens”,167 the need for the Union to become a 

member of the ECHR rose again. In its earlier Opinion on the possibility for the Community 

to accede to the human rights regime, the Court had made relatively short shrift of the issue 

by stating that such a theoretically far-reaching commitment to an area on which the Member 

States had not explicitly conferred competences to the Community would not be possible.168 

The reaction by the IGC on the Future of Europe had been the creation of Article 6(2) TEU, 

which states that the Union shall accede to the European Convention.169 However, it creates 

this obligation with a number of caveats. Not unlike the Charter, Article 6(2) TEU does not 

only deny a potential increase in competences, Protocol No. 8, relating to the application of 

Article 6(2) TEU equally states that accession shall preserve the specific characteristics of the 

164 Case C-124/95 R., ex parte Centro-Com v HM Treasury and Bank of England EU:C:1997:8, [1997] ECR I-
81, para. 59 However, it should be kept in mind that in that case the Court could leave the evaluation on the 
de facto measure that was potentially in conflict with the Treaty to the national court.

165 Opinion 2/13 On Accession of the European Union to the European Convention for the Protection of Human  
Rights and Fundamental Freedoms EU:C:2014:2454.

166 Opinion 2/13 is, if anything, at least just as important for the establishment of blogging as an acceptable  
means  by  which  to  quickly  give  a  reasonable  scholarly,  though  clearly  less  nuanced,  response  to  
developments in EU law. Numerous scholars have attacked the Opinion in their blogs. 

167 See Chapter 4, section 2 “The Difficult Road to the Lisbon Treaty”.
168 Opinion 2/94 Accession by the Community to the European Convention for the Protection of Human Rights  

and Fundamental Freedoms EU:C:1996:140, [1996] ECR I-1759.
169 “The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental 

Freedoms. Such accession shall not affect the Union's competences as defined in the Treaties.”
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Union and Union Law; nor does it affect the functioning of Article 344 TFEU.170 As part of 

the accession process, the Court needed to give a positive opinion on the Draft Agreement that 

was drawn by the Council of Europe and the Union, under Article 218(11) TFEU.171

Within  those  confines  and  given  the  preceding  cases,  especially  the  Kadi  case’s 

expansion into human rights, the Opinion cannot be seen as the real ‘Christmas Surprise’ that 

it was claimed to be.172 However, that reaction may be in part strengthened by the fact that the 

AG in her Opinion had, with caveats, given a tentative approval to the EU’s accession to the 

ECHR. The Court however, disagreed. Although the Opinion in its 258 paragraphs touches 

upon numerous specific details that are part of the Draft Agreement, for present purposes, the 

criticism of the Court can be categorised under two headings. The Draft Agreement would (a) 

affect the autonomy of the European legal order and (b) affect the position of the Court as the 

guardian thereof. Even given the brief history given above, the reasoning behind these two 

positions was eminently predictable.

In relation to the autonomy of the legal order, the Court seems to be in part afraid of a 

repetition of the cases that have come before it, starting with  Melloni.173 The resurgence of 

(constitutional) courts asserting the notion that constitutional protections trump the Treaty is a 

clear example of the manner in which rights protection can have an effect on the functioning 

of EU law174. It equally makes it painfully clear that the Member States have areas in which 

the primacy of EU law it not necessarily a given.175 Indeed, the autonomy that was forged in 

Van  Gend  &  Loos/Costa  v.  ENEL  was  at  least  in  part  to  have  the  fledgling  European 

170 Protocol (No 8) “Relating To Article 6(2) of the Treaty on European Union on the Accession of the Union to  
the  European  Convention  on  the  Protection  of  Human  Rights  and  Fundamental  Freedoms”  [2016]  OJ 
C202/373.

171 “A Member State, the European Parliament, the Council or the Commission may obtain the opinion of the 
Court of Justice as to whether an agreement envisaged is compatible with the Treaties. Where the opinion of  
the Court is adverse, the agreement envisaged may not enter into force unless it is amended or the Treaties  
are revised.” (Emphasis added).

172 S Douglas-Scott, ‘Opinion 2/13 on EU Accession to the ECHR: A Christmas Bombshell from the European 
Court of Justice’ (UK Constitutional Law Association, 24 December 2014) <https://ukconstitutionallaw.org/
>.

173 Case C-399/11 Stefano Melloni v. Ministerio Fiscal EU:C:2013:107.
174 Or,  as  is  argued  by  Kochenov,  there  needs  to  be  an  even  greater  effect,  as  true  interaction  with  the 

constitutional  safeguards as defended by the Union’s constitutional  courts can offer  a  form of ‘control’  
needed in a system that says it adheres to the Rule of Law, especially when the control offered by the ECtHR 
is not possible, see D Kochenov, ‘EU Law without the Rule of Law: Is the Veneration of Autonomy Worth  
It?’ (2015) 34 YEL 74.

175 Which inevitably leads to the discussion on whether EU law has primacy or supremacy. There is clearly a  
different view from each of the different judicial apex. See, M Avbelj, ‘Supremacy or Primacy of EU Law—
(Why) Does It Matter?’ (2011) 17 European Law Journal 744.
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experiments values unaffected by ‘lower level’ interference from a Member State level. Kadi 

and Opinion 2/13 make it clear that this argument, in the view of the Court, also holds in 

relation to international law.176 At least one element of ‘autonomy’ can thus be seen as the fact 

that the European legal order cannot be affected, changed, or influenced through anything that 

is not the Treaty, the interpretation thereof by the Court, or through formal Treaty change, no 

matter the provenance of the influence. In Opinion 2/13, the Court expressed the fear that by 

adding the ECHR as a direct set of values, with the ECtHR as a forum, Member States would 

pick and choose the values that they saw appropriate to protect what they saw fit, and choose 

the appropriate forum to defend that choice.177 This possible effect would clearly go against 

the assignment set out in Article 6(2) TEU and Protocol 8. 

Pertaining to the position of the Court, Opinion 2/13 makes it clear that this is not only 

an issue of the fact that the Court of Justice does not allow the Union to worship other gods 

before  it.178 Rather  the  Court  is  not  convinced  that  the  procedures  set  out  in  the  Draft 

Agreement sufficiently safeguard the fact that only the CJEU can interpret the Treaty and the 

law that flows from it.179 This is not only problematic given the prohibition in Article 344 

TFEU,180 but, as with the preceding argument, this creates a possibility to choose a forum by 

which  Member  States  can  potentially  bypass  their  obligations  under  Union  law.  More 

specifically, with the accession under Protocol 16 of the ECHR, the highest courts of the 

Member States would be able to have an immediate dialogue with the Strasbourg Court,181 

which  would  greatly  impair  the  functioning  of  the  important  preliminary  reference 

procedure.182 Clearly, this would affect the autonomous nature of the EU’s legal order.

176 Which subsequently establishes in part the logic of international law as being of a sub-constitutional status  
within the EU’s legal order and the importance of ‘supremacy’ as a tool to maintain the autonomy of the  
Union.

177 Halberstam points out that even before the accession to the ECHR, this has been an issue ready to surface: D  
Halberstam, ‘It’s the Autonomy, Stupid: A Modest Defense of Opinion 2/13 on EU Accession to the ECHR, 
and the Way Forward’ (2015) 16 German LJ 105, 126.

178 Deuteronomy 5:7 “Thou shalt have none other gods before me” (Authorised Version).
179 Opinion 2/13 (n.161) para 184 ff.
180 ibid para 201 ff.
181 ibid para 196 ff.
182 K Raba, ‘Closing the Gap in the Fundamental Rights Protection in Europe: Accession of the EU to the 

ECHR’ in S Morano-Foadi and L Vickers (eds),  Fundamental Rights in the EU: A Matter for Two Courts 
(Hart Pub 2015) 42; Halberstam is of opinion that this would replace the CJEU as the de facto constitutional  
court in Europe. Halberstam (n 177) 142.
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5.5.2 Autonomy, Rights and the Aarhus Convention
With the elements and the reasoning behind the doctrine of autonomy distilled, it has become 

clear that for the doctrine to remain internally coherent, the Court can only make use of the 

principles in the Aarhus Convention, especially Article 9(3) thereof, where they do not affect 

the integrity of the primary law of the Union, and where they do not influence the position of 

the Court as the ultimate arbiter on the interpretation and validity of EU law. Where standing 

requirements are not involved, and there is a  lacuna in the interpretation of European law, 

there has been precedent of the Court making use of international law to fill in these gaps. 

However, in the case of the Aarhus Convention, the possibilities are far more limited. 

The very nature of the rights that the Convention aims to enhance can be seen as an 

attempt  to  change  what,  in  the  words  of  Protocol  No.  8  could  be  said  to  be  “specific 

characteristics  of  the Union and Union law.”.  It  has  been demonstrated already what  the 

reasoning  behind  the  current  Article  263  TFEU  is.  Interpreting  that  Article  radically 

differently to accommodate public interest litigation would mean that the Aarhus Convention 

would affect the autonomy of Union law. It can only be assumed, yet given the similar tone of 

the provisions it is not unlikely, that with the (then) Community’s Declaration upon agreeing 

to the Convention, a similar caveat was made to the Aarhus Convention as had been made to 

the ECHR through Article 6 TEU and Protocol No. 8. The Aarhus Convention does therefore 

not award the CJEU sufficiently interpretative space to change the standing criteria. 

This does not mean that the Court is implicitly hostile to the Convention itself. The 

following  chapter  will  demonstrate  how,  in  line  with  earlier  case  law  on  the  interaction 

between international law and European law, the Court makes use of the Aarhus Convention 

and the observations of the ACCC to interpret the implementation of the Convention against 

Member  States.  Yet  this  is  secondary  law,  and  the  interpretation  or  even  annulment  of 

secondary law will not affect the autonomy of the EU legal order.

Similarly, even where the Court interprets European law with help of statements made 

by the ACCC, it remains the final arbiter on EU law. This is a similar relationship that it has 

with the ECtHR. Were the Court to apply ACCC standards to primary law, there is a real 

chance that it would open up the possibility for the ACCC to become a forum of convenience, 

even where it does not have a judicial status. If applicants were to disagree with the Court’s 

interpretation of Article 263 TFEU if it were to adapt its interpretation thereof in order to  
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better  conform  to  the  Convention,  they  would  open  proceedings  before  the  Compliance 

Committee. Were the ACCC to agree with the applicants on the need for a further widening, it  

is difficult to see a possibility for the Court to deny the second reading of the Convention, 

when it had already agreed to comply with the first. 

Again, it cannot be emphasised enough that the autonomous legal order has been a 

creation of the Court. There are other possibilities for the Court to approach the interaction 

between the international legal order and the European one. As observed above, AG Maduro 

proffered a Solange approach;183 however that would only work in those situations where the 

European standard would be the, so to speak, higher one. Although the implicit perception has 

risen that the Union’s standards on rights are adequate,184 the former president of the Court’s 

words should perhaps not be taken lightly: “The Court of Justice is not a human rights court; 

it is the Supreme Court of the European Union”185 In recent years, the cry for a more pluralist 

constitutionalist view has risen,186 mostly in lieu of a better relationship between the Member 

States and EU constitutional order,187 but a similar expression could be given to that between 

the EU and ECHR and the ECtHR or the Aarhus Convention and the Compliance Committee.  

Halberstam sees  the  Court’s  approach  to  autonomy within  the  international  setting  as  an 

exaggerated attempt to force a unitary federal vision of the internal EU legal order, where it 

does not (yet) exist. Precluding German Länder from forum choice or more stringent rights 

protection may make sense, yet it seems ill-fitting in the EU context.188 Coming back to the 

183 Opinion AG Maduro in Kadi para. 54, see, Kokott and Sobotta (n 157) 1018.
184 However, Cenevska argues that this may be the case for other rights in which the CJEU and the ECtHR have  

actually entered into dialogue, the actual development of substantive environmental rights by the CJEU has 
been lacking: I Cenevska, ‘A Thundering Silence: Environmental Rights in the Dialogue between the EU 
Court of Justice and the European Court of Human Rights’ (2016) 28 JEL 301 Although Cenevska makes a  
differentiation  between  substantive  and  procedural  rights,  there  is  no  follow  through  on  why  this 
differentiation is of such importance in the European legal order.

185 Vassilios  Skouris  at  FIDE 2014 as  cited  by  Besselink  on  Verfassungsblog:  ‘The ECJ  as  the  European 
“Supreme Court”:  Setting Aside  Citizens’ Rights  for  EU Law Supremacy’ (Verfassungsblog,  18 August 
2014)  <http://www.verfassungsblog.de/en/ecj-european-supreme-court-setting-aside-citizens-rights-eu-law-
supremacy/> accessed 30 October 2014.

186 S Besson, ‘European Legal Pluralism after Kadi’ (2009) 5 European Constitutional Law Review 237; S 
Douglas-Scott, ‘Justice and Pluralism in the EU’ (2012) 65 Current Legal Problems 83; J Baquero Cruz,  
‘Another Look at Constitutional Pluralism in the European Union’ (2016) 22 ELJ 356; However, in the light  
of the financial crisis, see also: M Goldmann, ‘Constitutional Pluralism as Mutually Assured Discretion: The  
Court  of Justice,  the German Federal  Constitutional  Court,  and the ECB’ (2016) 23 MJ 119; R Daniel 
Kelemen, ‘On the Unsustainability of Constitutional Pluralism: European Supremacy and the Survival of the  
Eurozone’ (2016) 23 MJ 136.

187 CF Sabel and O Gerstenberg, ‘Constitutionalising an Overlapping Consensus: The ECJ and the Emergence  
of a Coordinate Constitutional Order’ (2010) 16 ELJ 511.

188 Halberstam (n 177) 145.
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debate on regarding the nature of the Union in this sense, a monist approach to international 

agreements would remedy this to a certain extent.189

In the light of the above, the interaction between the EU legal order and the Aarhus 

Convention may suggest the existence of a Court that places itself above the law, for has the 

Union not committed itself to the Convention, and does the Court not just, like in its Opinion 

2/13, loathe  competition or the lack of control? Apart from the real fears for the coherence of 

the system, set  out by the Court in its  critique of the proposed terms of accession to the 

ECHR, the following should be considered when allocating blame to the Court. In the cases 

where applicants have tried to rely on the Aarhus Convention directly before the Court of 

Justice, in order to have Union acts annulled, the Court has consistently held that Article 9(3) 

of  the  Aarhus  Convention  does  not  have  direct  effect.  Direct  effect  is  closely  related  to 

autonomy, as it is a way in which International law can have an effect on the European legal 

order. It does not, as such, relate to the interpretative possibilities of the Court of Justice, yet it 

can offer some clarity on the threshold that international rights regimes need to clear before 

there is a possibility for them to interact with the EU legal order on a primary level. It should 

be kept in mind that direct effect in most cases will relate to the possibility for the Court to 

make use  of  an  international  agreement  as  a  standard  against  which  to  review an  act  of 

secondary legislation.  While  the nature of Article  9(3) of the Aarhus Convention and the 

scope of this work on the interpretative space of the CJEU, lead to a deeper investigation of 

this topic in the next chapter, the following is illustrative.

From the perspective of autonomy, the Court’s reasoning behind the ‘direct effect’ 

becomes clearer. For the current discussion it suffices to say that the Court applies the same 

reasoning concerning the direct effect of international law in the European legal order, as it 

does regarding the direct effect of European law vis  the Member States. Following its own 

doctrine on direct effect of EU acts in the legal order of the Member States, the Court has 

stated that international agreements could be invoked to review Union acts when, looking at 

the spirit, the general scheme and the terms of the agreement, clear and precise rights and 

obligations have been created that do not require further implementation.190 The Court has 

189 E Cannizzaro, ‘The Neo-Monism of the European Legal Order’ 35.
190 See e.g: Case C-377/98  Netherlands  v.  Parliament and Council  (Biotech) EU:C:2001:523, [2001] ECR I-

7079; Case C-213/03 Syndicat professionnel coordination des pêcheurs de l'étang de Berre et de la région v. 
EDF (Étang de Berre) EU:C:2004:464, [2004] ECR I-7357; Case C-344/04 The Queen, on the application  
of International Air Transport Association and European Low Fares Airline Association v. Department for  
Transport   (IATA)  EU:C:2006:10,  [2006] ECR I-403;  Case C-308/06  The Queen,  on the application of  
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rejected the direct effect of Article 9(3) of the Aarhus Convention, as it leaves too wide a 

margin of discretion for implementation.191 Furthermore, it has corrected the General Court 

when the latter tried to make use of exceptions to this rule that existed regarding the GATT.192 

The reaction to these cases will be further discussed in the following chapter;193 here however, 

the reaction of the Court in a remark that borders an obiter dictum can be inferred as a jab at 

the Union’s legislature:

“In that regard, it cannot be considered that, by adopting Regulation No 1367/2006, 
which concerns only EU institutions and moreover concerns only one of the remedies 
available  to  individuals  for  ensuring  compliance  with  EU  environmental  law,  the 
European Union was intended to implement the obligations, [...]  which derive from 
Article 9(3) of the Aarhus Convention with respect to national administrative or judicial 
procedures, which, as EU law now stands, fall primarily within the scope of Member 
State law”194

The paragraph evokes the limits placed upon the signing declaration made by the Community, 

and the problematic way in which Regulation 1367/2006 attempts to address the Union’s 

obligations under the Convention. Of course, it is possible to disagree with this statement by 

the Court.195 Yet it is also possible to see it in the light of a Court that does not have a great 

possibility to solve the conundrum of standing for public interest litigants, in a system that 

makes an increasing demand on it. In that light, the paragraph is not Kafkaesque, but rather a 

reiteration  of  what  the  Court  has  already  hinted  at  in  Greenpeace  and  UPA:  this  can  be 

changed,  but  it  needs  to  be done explicitly.  Whether  this  should  be done through Treaty 

change or through an explicit commitment to the Aarhus Convention, rather than the current 

approach, seems to be an open issue.

International Association of Independent Tanker Owners and Others v.  Secretary of State for Transport  
(Intertanko) EU:C:2008:312, [2008] ECR I-4057, and Case C-366/10 AATA v. Secretary of State for Energy 
and Climate Change EU:C:2011:864, [2011] ECR I-13755. 

191 Case C-240/09 Lesoochranárske zoskupenie VLK v Ministerstvo životného prostredia Slovenskej republiky 
(LZ I) EU:C:2011:125 para 45. “It must be held that the provisions of Article 9(3) of the Aarhus Convention 
do  not  contain  any  clear  and  precise  obligation  capable  of  directly  regulating  the  legal  position  of  
individuals. Since only members of the public who meet the criteria, if any, laid down by national law are 
entitled to exercise the rights provided for in Article 9(3), that provision is subject, in its implementation or 
effects, to the adoption of a subsequent measure.”.

192 Joined cases C-401/12 P and C-403/12 P Council and Others v Vereniging Milieudefensie and Stichting Stop  
Luchtverontreiniging Utrecht EU:C:2015:04; Joined Cases C-404/12 P and C-405/12 P Council and Others  
v Stichting Natuur en Milieu and Milieu and Pesticide Action Network Europe EU:C:2015:5.

193 JH Jans,  ‘Who Is  the Referee?  Access  to  Justice  in  a  Globalised Legal  Order.’ (2011) 4 REALaw 85;  
Schoukens (n 82).

194 Joined Cases C-404/12 P and C-405/12 P (n. 188) para. 52.
195 As can be witnessed from Houkens’ use of a Kafka reference in his commentary Schoukens (n 82) 66, 

specifically in referencing the doorkeeper.
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International  agreements,  and especially  Human  Rights  regimes  can  clearly  have  a  great 

influence on legal  orders.  However,  as we have seen,  this  cannot  happen without  special 

consideration. If these agreements seek to influence the relationship between the elements of 

the state,  which underpins the theoretical framework currently used,  then the international 

agreement needs to be lifted to a constitution equivalent status. The manner in which this 

occurs  is  intrinsically  linked  to  the  nature  of  the  legal  order  with  which  the  agreement 

interacts. With the creation of the HRA, the UK Parliament added a specific mechanism that 

both empowered and controlled the judiciary’s possibilities for applying it.  Similarly,  it  is 

through Dutch constitutional provisions that these agreements can be so readily used by the 

Dutch courts. The same logic is applicable to the EU’s legal order, and the EU has had cases 

where it has raised instruments to a constitutional status so as to facilitate their use.196

It  is  this  point  where  in  essence  the  Aarhus  Convention  fails  to  influence  the 

interpretative space of the Court. No action has been taken by the Union’s legislator to raise 

the status of the Convention within the legal order, nor have the documents that enact the 

Convention been given a special status. The effect of for instance Regulation 1367/2006 on 

the Union is decidedly of a sub-treaty level, the definition of the acts that can be subjected to 

the internal review procedure painstakingly crafted to exclude any possibility for a primary 

level interaction. While the Court can be seen to actively make use of the implementation of 

the Convention regarding the Member States, that same implementation has no effect on the 

way in which it can interpret the primary law of the Treaty. No action has been undertaken to 

implement  Article  9(3)  Aarhus  Convention,  which  would  address  the  constitutional 

relationship set out by Article 263 TFEU, and the declaration made by the Community upon 

signing of the Convention signal a clear limit to that effect. The following chapter  examines 

how the system of public participation has had a significant on the Union’s legal order, which 

may result to a result on a primary level. However, the most concrete rights of Access to 

Justice, as envisioned by Article 9(2) of the Aarhus Convention continue to function on a 

Member State level.

196 Although not an international agreement in the sense of the Aarhus Convention, the Charter started out as a 
multilateral agreement, not an instrument born from the Treaty. As such, the same logic applied to it  as  
would to any other agreement, hence the raising of its status under the Lisbon Treaty.
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It is equally impossible for the Court to make use of the Aarhus Convention as a rights 

regime. Under the doctrine of autonomy there is no possibility for the Aarhus Convention to 

shift the Court of Justice’s interpretative space. The Convention aims to change a provision, 

or at least the interpretation thereof, that is of a primary nature. Where the Court has had great 

success in making use of the substantive rights set out in, for instance, the ECHR and has 

even interacted with the court in Strasbourg, the procedural rights of the Convention are of a 

different nature. With the rights in the ECHR, the Court has taken the ‘general principles’ 

approach to their place in the European legal order.  They are deemed an inherent part  of 

European law,  always  present  as  a  constitutionalisation  of  constitutional  traditions  of  the 

Member States.197 This means that these rights,  or the interaction with the ECtHR on the 

interpretation of these rights, do not have the effect of affecting the primary law. The line that 

the  Court  has  drawn with  Opinion  1/94  and  Opinion  2/13  is  clear.  Accession  under  the 

conditions of the Draft Agreement would change this due to the increased direct influence of 

the ECtHR on the European legal order.  Making use of the Aarhus Convention to secure 

greater  access  to  justice  for  public  interest  litigants,  crosses  this  fine  line  immediately. 

Therefore,  under  the  doctrine  of  autonomy,  the  Court  was  unable  to  make  use  of  the 

Convention  as  an  instrument  to  change  its  interpretative  space.  While  there  have  been 

proposals for different approaches, ranging from a more pluralist approach, where different 

legal orders are more accommodated by the Court of Justice, to a more traditional choice for 

monism, but these options are not the current legal reality.

As Bruno de Witte has stated,198 the opinion of authors on this point is highly dependent on 

their background. Those with an international law background will focus on the obligations of 

the Union under international law, and any deviation thereof will be seen as damaging to the 

coherence of the International System. A European lawyer will point to the sui generis nature 

of  the  Union  and  the  necessity  of  the  system  created  by  the  Court.  It  this  sense,  it  is  

reminiscent of the Kelsen–Schmitt discussion on Federalism. To what extent need there be a 

discussion on the source of sovereignty, or autonomy in our current discussion, when it is 

plain that even without a clear answer there is a functional system of law? Although in the 

discussion  on  the  effect  of  the  Aarhus  Convention,  the  internationalists  are  joined  by 

197 Cf. the discussion on this point in Chapter 3.
198 B De  Witte,  ‘European  Union  Law:  How  Autonomous  is  its  Legal  Order?’ (2010)  65  Zeitschrift  für 

öffentliches Recht 141, 146.
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environmentalists who logically want to see their position supported, this is not a discussion 

that is won through majority, if it is won at all. 

Let us imagine our school days, where there was always an endless debate on the rules 

of the game of tag being played. Each child could play according to his or her own set of 

rules, just as long as there was no conflict between the rules of the different children playing. 

That  moment would invariably always come.  To discuss  the applicable rules  with all  the 

children would rarely produce a result, or a result would be forced through a fight; the game 

however would not be won. As all of us know, you win this game of tag by conforming to the 

rules of the leader, and beating them at their own game. Just as the leader in a game of tag is 

the child in whose garden you are playing, so the Court of Justice is the leader of the garden 

that is the EU. The Court plays, strictly, by its own rules. Any suggestion that it should play  

according to other rules seems very illogical to it. The Court is aware of different rules that 

exist,  but  they  do  not  exist  in  its  garden.  It  is  therefore  suggested  that  the  Court’s 

interpretative space as shaped by the Aarhus Convention should be analysed through this lens. 

Without a qualitative assumption on the rightness or wrongness of the doctrine, the autonomy 

of  the  Union’s  legal  order  precludes  the  Court  from widening  the  scope  of  standing  to 

encapsulate public interest litigants. The Court’s approach is somewhat blinkered to say the 

least, albeit understandable within the framework that it has created.
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Completing the System of Remedies through the interplay of Aarhus and Lisbon

6.1 Introduction
Although it has long been argued that public interest litigation as a special form of litigation 

should have a place in the EU’s legal order,1 the preceding chapters have shown that this has 

never been, nor is at present, part of the constitutional make up of the Treaties. The preceding 

chapter has demonstrated that even where PIL is addressed directly through an international 

rights regime, there is  hostility both explicit,  through declarations made at  accession,  and 

implicit, due to the structure of the constitutional order, towards the embedding of the concept 

in the EU’s legal order. The theoretical framework used in this work, based on the work by 

David Feldman, illustrates, through the qualification of the legal order into four elements, 

how exactly the full  scope of the European legal order  limits  the Court of Justice of the 

European Union (CJEU) in interpreting the current standing criteria, set out in Article 263(4) 

TFEU in any other way for public interest litigants.2 

In a sense, that would be a logical end to the affair. As observed in chapter 2 above, 

different legal orders have different approaches to standing that are to a large extent dictated 

by historical and cultural developments.3 Some will argue that public interest litigation is now 

a standard feature of most constitutional arrangements.4 In that light, it has been argued that 

the EU’s legal order, through its rapid development from an economic framework to a full-

fledged constitutional  order,5 has  left  certain aspects  that  form a true constitutional  order 

behind.6 While this has recently been rectified in part by the introduction of the Charter in 

1 See Krämer’s account of the need for this form due (amongst other things) to the increased number of  
environmental  acts  adopted  by  the  European  Community,  L  Krämer,  ‘Public  Interest  Litigation  in 
Environmental Matters before European Courts’ (1996) 8 JEL 1.

2 Those  elements  are,  (1)  The  constitutional  arrangements  within  the  state;  (2)  The  existence  of  federal 
arrangements and rights; (3) Ideology reflected in policy statements; (4) Human rights trough internal or 
external mechanisms, see, D Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative 
Perspective’ (1992) 55 MLR 44.

3 Chapter 2, specifically the comparison made under 2.2.
4 Harlow made an impassioned plea for the need of public interest litigation at the Court of Justice, especially  

in a time where there was a perceived democratic deficit and constitutionalisation by the Court was at its  
peak, in C Harlow, ‘Towards a Theory of Access for the European Court of Justice’ (1993) 12 YEL 213; She 
returned to this point, in a more broader context in, C Harlow, ‘Public Law and Popular Justice’ (2002) 65 
MLR 1.

5 JHH Weiler, ‘The Transformation of Europe’ [1991] Yale Law Journal 2403.
6 This  has  been  widely  remarked  by  commentators  regarding  fundamental  rights  and  justice.  It  is  put  

eloquently by Kochenov, as he remarks upon the coherence of the EU’s approach to justice: ‘A legal system 
failing to ensure equality before the law, not based on sound ethical principles, commanding no justifications 
of its rationale beyond economic ones, which systemically disregards the plight of the vulnerable in the 
name of its own internal coherence, while also clinging to the myth of its apolitical nature is doomed to fail.’  
in: D Kochenov (ed), ‘On Tiles and Pillars: EU Citizenship as a Federal Denominator’, EU Citizenship and 
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relation to fundamental rights,7 this development has apparently yet to take place in the realm 

of  judicial  relations.  Again,  although  this  can  be  lamented,  the  examples  from  various 

Member States paint a not particularly different or indeed worrying picture.8

Yet, ending the conclusion here would not give the full picture of the system of public 

interest litigation as it exists within the EU. The full picture can be divined from the course of 

the proceedings before the Aarhus Convention Compliance Committee (ACCC). This 10-year 

long discussion before the panel tasked with helping signatories of the Convention in the 

achievement  of  full  compliance,  was initiated  by a  group of  environmental  NGOs and a 

Professor of Environmental law.9 Over the course of the proceedings it becomes clear that 

both the Aarhus Convention and the Lisbon Treaty produce an effect on the European legal 

order.  The  ACCC  procedure,  which  has  taken  place  in  two  phases,  denotes  a  shift  in 

argumentation of the Commission, and in the case-law of the Court. 

This chapter will argue that the changes in argumentation can be correlated to the 

developments which have shaped the four elements that give form to the Court’s interpretative 

space. While the first phase of the procedure is very reminiscent of the discussion described in 

the  third  chapter  of  this  work,  the  second phase  introduces  a  number  of  new arguments 

regarding the compliance by the EU with the Convention. These arguments will be discussed 

in the light of the theoretical framework. The Commission suggested a different view of the 

complete system of remedies,10 with a greater involvement of decentralised national courts 

through Article 267 TFEU, than the one most often held, not only by proponents of public 

interest litigation, but generally by the academic community.11 This view can be linked to the 

Federalism: The Role of Rights (CUP 2017) 81.
7 Although there are of course those who do not think this addressed the actual problem, see JHH Weiler,  

‘Editorial: Does the European Union Truly Need a Charter of Rights?’ (2000) 6 ELJ 95.
8 Consider for instance the developments in The Netherlands which had a judicial system with relatively wide 

access to justice for public interest organisations. In recent years, following the economic crisis of 2008, a 
significant  change  has  taken  place  in  that  openness.  For  an  overview  of  the  debate,  that  mirrors  the 
international attitudes to the environment and its protectors, see, H Tolsma, K de Graaf and J Jans, ‘The Rise 
and Fall of Access to Justice in The Netherlands’ (2009) 21 JEL 309 This illustrates the fact that ‘access to  
justice’ is not necessarily an always further progressing development.

9 Discussed in the following section. For a list of the communicants, see n. 27.
10 Case 294/83 Parti écologiste ‘Les Verts’ v. European Parliament EU:C:1986:166, [1986] ECR 1339, para. 

23.
11 More recent examples of authors who are of opinion that there are still extensive lacunae when implicitly  

relying  on  the  Member  States  include,  C  Koch,  ‘Locus  Standi  of  Private  Applicants  Under  the  EU 
Constitution: Preserving Gaps in the Protection of Individuals’ Right to an Effective Remedy’ (2005) 30 
ELRev 511; K Lenaerts, ‘The Rule of Law and the Coherence of the Judicial System of the European Union’ 
(2007)  44  CMLRev  1625;  A Kornezov,  ‘Shaping  the  New Architecture  of  the  EU System of  Judicial  
Remedies:  Comment  on  Inuit’ (2014)  39  ELRev  251;  yet  see  also  Temple  Lang’s  argument  that  the 
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premiss in the present work that shifts in the elements that shape the interpretative space of 

the Court of Justice after the entry into force of both the Aarhus Convention and the Treaty of 

Lisbon can mean that public interest litigation is now fully covered by the European legal 

order through this completed system of remedies. The question is posed how great these shifts 

need to have been for the system to work as advertised by the Commission. With this standard 

set, it is possible to analyse the case-law of the Court. The ultimate test is, of course, whether 

these changes in the interpretative space are sufficient to close the long criticised gaps in the 

system, and satisfy the ACCC.

The conclusion of this  chapter  will  draw together  the different  strands  that  are  of 

importance for the appreciation of the interpretative space of the Court of Justice. It will be 

shown how the Court of Justice has made use of the changes in the elements that shape its 

interpretative space to bring about changes in manner in which the public interest is judicially 

protected within the European legal order. However, it will also be demonstrated that there are 

still specific problems when discussing the right of Access to Justice required by the Aarhus 

Convention within the EU. Yet the effect of these problems in the grand scheme of the system 

of remedies can be deemed negligible. This may be in part due to the involvement of national 

courts.  The  role  of  national  courts  within  the  system  of  judicial  review  is  debatable  in 

principle, but empirical data shows that they are actively taking part in the system of review 

on a wide range of acts. The finding of non-compliance by the ACCC may thus be right 

through the reasoning in its conclusion, but thoroughly misguided in the journey it takes to get 

there. With the state of play in mind, the end of chapter will create the scope needed to look to 

the future, thus laying the foundation for the recommendations.

6.2 The Procedure Before the Aarhus Convention 
Compliance Committee and its relevance

6.2.1 Introduction
Through the ACCC a unique possibility for the system of judicial protection of the European 

Union to come under outside scrutiny was created. This presents the possibility for testing the 

theories set out in this work. Whereas normally the Court rarely expands upon the reasoning 

requirement for national courts to cooperate is underrated and, in fact, has been highly developed by the  
Court. J Temple Lang, ‘The Development by the Court of Justice of the Duties of Cooperation of National  
Authorities and Community Institution under Article 10 EC’ (2007) 31 Fordham Int’l LJ 1483.
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behind its interpretation of the Treaties, the complaint that lies against the European Union 

regarding  its  compliance  with  the  Aarhus  Convention  necessitates  a  response.  While 

understanding  the  Court  in  part  belongs  to  the  realm  of  Kremlinology,12 the  interaction 

between ENGOs and the Commission offers concrete responses to academic complaints that 

have existed since Plaumann.13 These criticisms can be correlated to the lack of interpretative 

space  awarded  to  the  Court  in  the  European  constitutional  constellation,  an  institutional 

response that can be correlated to the framework can be reasonably used as a confirmation of 

that thesis. 

The reason why this is possible at all is due to the fact that the Aarhus Convention 

incorporates a unique compliance mechanism in the form of the ACCC. Although no specific 

rules for compliance were drafted when the Aarhus Convention came into being, at the first 

Meeting  of  Parties  (MoP),  a  decision  was  taken  that  formed  the  basis  for  the  ACCC.14 

Decision I/7 not only formulates the competences of the Committee, but also states which 

parties are able to institute proceedings before the ACCC. Decision I/7 was drafted from the 

idea set out in Article 15 of the Aarhus Convention:

“The meeting of the Parties shall establish, on a consensus basis, optional arrangements 
of a non-confrontational, non-judicial and consultative nature for reviewing compliance 
with the provisions of this Convention. These arrangements shall allow for appropriate 
public involvement and may include the option of considering communications from 
members of the public on matters related to this Convent.”

During the first MoP a system was created in which review of conduct by signatories is not 

only open to other signatories or a governing institution, but where any person can issue a 

communication on a party's compliance. This unique approach to compliance was possible 

due to the involvement of environmental NGOs during the MoP, who successfully pleaded, 

not  only  for  such  an  open  recourse  to  the  Compliance  Committee,  but  also  for  the 

12 Kremli nology  n.  the  study  and  analysis  of  the  Soviet  Government,  and  subsequently  the  Russianˈnology n. the study and analysis of the Soviet Government, and subsequently the Russian  
government, and their policies. ‘Kremlin, N.’ This Cold War practice led to the development of specialists 
who, given the inscrutability of the internal political processes, would divine the internal power struggles 
and their meaning from seemingly meaningless messages in the media. The Kremlin can in this sense be  
easily equated with the often opaque world of the (in this case) case-law of the Court.

13 Case 25/62 Plaumann EU:C:1963:17, [1963] ECR 199.
14 Economic Commission for Europe, ‘Decision I/7 -  Review of Compliance’ (Economic Commission for 

Europe  2002)  Report  first  MoP to  the  Convention  on  Access  to  Information,  Public  Participation  in 
Decision- making and Access to Justice in Environmental Matters ECE/MP.PP/2/Add.8.
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composition of a Committee that did not reflect the interest of the signatory states, and would 

rather be filled with experts.15

Although it goes beyond the scope of this work to analyse the politics underlying the 

creation of the Aarhus compliance mechanism, there are  two elements  that  seem to have 

facilitated its creation.  Firstly,  the Convention itself  and its enforcement mechanism arose 

during the period in which the Western states wanted to democratise states that arose out of 

the fall of the USSR.16 From this point of view, Western European environmental democratic 

practice would be the gold standard against which these countries would be assessed. This 

created a relatively non-threatening position for the later ACCC.17 Secondly, the compliance 

mechanism had a strong focus on achieving compliance using dialogue and advice, rather 

than through coercion with judicial and economic measures. The ACCC itself is therefore a 

non-judicial  body which certainly encompasses  a  significant  number of lawyers,18 yet  the 

members do not need to be legal experts to become a part of the nine-person committee.19 As 

a result,  the ACCC is not a remedy  strictu sensu,20 which meant that signatories felt  less 

exposed regarding any burdens they might incur. 

This  feeling  is  strengthened  through  the  manner  in  which  the  final  decisions  on 

compliance  are  reached.  Although  the  ACCC  is  the  most  prominent  body  within  the 

compliance mechanism of the Convention, it in fact prepares and advises the main decision-

making body of the Convention, which is the MoP. The end-product of the ACCC can be 

broken down into three categories:

• no finding of non-compliance
• finding of non-compliance
• findings and recommendations related to the resolution of earlier findings21

15 S Kravchenko, ‘The Aarhus Convention and Innovations in Compliance with Multilateral Environmental 
Agreements’ (2007) 18 Colorado Journal International Environmental Law and Policy 1, 12.

16 ibid 6.
17 Koester  mentions the difficulty with which Article 15 of  the Aarhus Convention was negotiated,  which 

makes it clear why the Convention itself lacks any strong language and how the ACCC got its current focus. 
Veit  Koester,  ‘Review  of  Compliance  under  the  Aarhus  Convention:  A  Rather  Unique  Compliance 
Mechanism’ (2005) 2 JEEPL 31, 32.

18 At the time of writing, all members of the ACCC were members of the legal community, with 6 members 
coming from an academic background.

19 V Koester, ‘The Compliance Mechanism-Outcomes and Stocktaking’ (2011) 41 Envtl. Pol’y & L. 196, 197.
20 ‘For  communications  concerning  a  person’s  rights  under  the  Convention,  it  must  be  stressed  that  the 

compliance procedure is designed to improve compliance with the Convention and is not a redress procedure 
for violations of individual rights.’ UNECE, ‘Guidance Document on the Aarhus Convention Compliance 
Mechanism’ 31.

21 Koester, ‘The Compliance Mechanism-Outcomes and Stocktaking’ (n 19) 197–198.
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It is the MoP that subsequently discusses and adopts the recommendations that have been 

suggested by the ACCC to secure compliance. Of course, given the fact that the MoP takes 

place  once  every  two  years,22 this  may  entail  the  finding  that  the  signatory  has  reached 

compliance  through  implementation  of  the  Committee’s  suggestions.  The  nature  of  the 

Convention entails that the measures which the MoP can take against the infringing party are 

mostly aimed at massaging them towards compliance. The most far-reaching measure would 

be the suspension of rights and privileges under paragraph 37 of Decision I/7, yet within the 

Aarhus Convention’s system it would be difficult to see what this would in fact entail.23

The feature that sets the compliance mechanism apart  from others in the world of 

Multinational  Environmental  Agreements,  is  the  fact  that  the  ACCC  will  accept 

communications from any person or organisations, not solely other signatories or an internal 

monitoring body.24 This is why it has been lauded as the first mechanism that holds signatories 

accountable to  its  citizens.25 It  is  equally the  sole  reason why an analysis  of  the CJEU’s 

interpretation of its relationship to the public interest is possible. Although the ACCC is not a 

mechanism  for  judicial  redress,  it  has  developed  itself  as  the  authoritative  body  on  the 

interpretation of the Convention.26 Interestingly,  Jendroska mentions how the EU Member 

States admitted to the creation of this open system, as they considered the CJEU to enforce 

the  norms  of  the  Convention  within  the  EU,  and  there  would  be  a  need  for  vigorous 

enforcement outside of that setting as well.27 Within this setting, it was possible for a number 

of environmental NGOs to file a communication with the ACCC against the (then) European 

Community for its failure to sufficiently ensure access to justice for public interest litigants. 

The Commission’s  response,  on  behalf  of  the  Community,  allows for  the  analysis  of  the 

reasoning behind the European system of remedies. This is a unique opportunity due to the 

22 See Article 10 (1) Aarhus Convention “[…] an ordinary meeting of the Parties shall be held at least once 
every two years, unless otherwise decided by the Parties,”. The practice has been around once every three 
years.

23 As Koester mentions, there is no real possibility for (trade) sanctions. Koester, ‘Revievv of Compliance 
under the Aarhus Convention’ (n 17) 38.

24 The formal ways in which communications can be submitted are, through a submission by parties, either on 
its own or another party’s compliance (section IV Decision I/7); a referral by the secretariat of the ACCC 
(section V); or through a communication by the public (section VI).

25 Kravchenko (n 15) 1.
26 Already  in  the  beginning  of  the  work  of  the  ACCC did  Koester  fear  that  there  would  be  a  clash  of  

competences with the Court of Justice as it would be competent to interpret the EU’s implementation of the 
Convention into EU law. Koester, ‘Revievv of Compliance under the Aarhus Convention’ (n 17).

27 J Jendrośka, ‘Aarhus Convention Compliance Committee: Origins, Status and Activities’ (2011) 8 JEEPL 
301, 303–304 noting how the ‘vigorous enforcement’ by the CJEU has yet to come to pass at the time of his 
writing.
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fact that the procedure before the ACCC spans the entry into force of the Treaty of Lisbon, 

and the enactment of EU measures implementing the Aarhus Convention. The discussion of 

the effect of these events incites the active participation of the EU and allows for an analysis 

and corroboration of the framework presented in this work.

6.2.2 First Phase of the ACCC Proceedings
On  1  December  2008,  18  environmental  NGOs,  represented  in  the  proceedings  by 

ClientEarth,28 filed  a  communication  with  the  secretariat  of  the  ACCC.29 As  the 

communication was not a complaint against current judicial proceedings, the ACCC could 

proceed. The communication focussed on the system of judicial review that existed within the 

(then) Community. It was stated that in defiance of the Aarhus Convention, the system did not 

sufficiently address the possibility for the public to request the judicial review of acts having 

an effect on the environment. The communication was drawn up in the period before the entry 

into force of the Treaty of Lisbon, but after Decision 2005/370/EC on the conclusion of the 

Aarhus Convention.30 It therefore serves as an interesting analytical starting point, as it cradles 

the shift in the elements shaping the Court’s interpretative space. 

The manner in which the first phase before the ACCC plays out is therefore of interest 

as a benchmark, yet predictable in its resolution. ClientEarth focussed the primary thrust of its 

complaint on the interpretation by the CJEU of the action for annulment,  specifically the 

manner in which the criterion of individual concern affects public interest litigants. It used the 

same arguments that have been used in academic discussions, also reflected in the present 

work.  The  Court’s  interpretation  falls  foul  of  the  European Union’s  obligation  under  the 

Aarhus Convention, specifically Article 9(3) and (4) as it demonstrates:

28 For the purpose of this work, ClientEarth will be mentioned as the sole communicant. ClientEarth was 
however supported by 13 other NGOs and Prof Dr. Ludwig Krämer. These NGOs were: Asociación para la 
Justicia Ambiental, Bond Beter Leefmilieu, CEE Bankwatch Network, Ecologistas en Acción, France 
Nature Environnement, Friends of the Irish Environment, Greenpeace International, The International Fund 
for Animal Welfare, Instituto Internacional de Derecho y Medio Ambiente, NABU, Oceana, OEKOBUERO, 
SOS Grand Bleu.

29 ClientEarth,  ‘Communication’ (Communication  to  the  Aarhus  Convention’s  Compliance  Committee  in 
ACCC/C/2008/32, 1 December 2008) (Initial Communication).

30 Council  Decision  2005/370/EC  of  15  February  2005  on  the  conclusion,  on  behalf  of  the  European 
Community, of the Convention on access to information, public participation in decision-making and access  
to justice in environmental matters.[2005] OJ L 124/1 (Aarhus Decision).
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• An inherently hostile  approach to  public  interest  litigation as demonstrated by the

case-law following the Court’s judgment in  Plaumann.31 This is emphasized by the

more  recent  cases,  most  prominently  the  WWF-UK  case,32 in  which  the  Court

specifically denied a different reading of the criterion of individual concern although

the applicants in these cases invoked the Aarhus Convention.33

• The preferential treatment of economic interests within the system of remedies. This

argument is broken down in three headings. The procedural rights provided to certain

actors in competition cases,  namely competitors34 and social  partners;35 the role of

economic loss (in reality, economic effects) in defining individual concern;36 and the

role of economic rights, such as trade marks.37

• The purposefully limited interpretation of public interest cases compared with cases of

a sensitive political  nature.  This builds on those singular cases in which the Court

reacted to certain political developments, and has granted to the European Parliament

standing.38 Similarly, ClientEarth presented the ERTA case39 and the facts surrounding

case C-62/88 Hellenic Republic v. Council,40 as indicative of the fact that the Court is

willing and able to bend (what was then) Article 230 EC to its will.

Subsequently, ClientEarth briefly discussed its doubts about the functioning of Regulation 

1367/2006 as it does not suitably implement the Aarhus Convention in relation to Article 9(2) 

and to a lesser extent 9(3). The Regulation only allows the internal review of administrative 

acts and omissions. Similar to the introduction of the ‘regulatory act’ under the Treaty of 

Lisbon, ‘administrative acts and omissions’ is a term hitherto unknown to EU law.

31 Communication to the ACCC (Communication ACCC/C/2008/30, 1 December 2008) p. 6.
32 Case T-91/07 WWF-UK v Council (Fish Quota) EU:T:2008:170, [2008] ECR II-81.
33 Confirmed in T-37/04 Região autónoma dos Açores v. Council EU:T:2008:236, [2008] ECR II-103, and on 

appeal C-444/08P Região autónoma dos Açores v Council EU:C:2009:733, [2009] ECR I-2009.
34 Case 26/76  Metro SB-Großmärkte GmbH & Co. KG v. Commission EU:C:1977:167, [1977] ECR 1875; 

Case C-191/82  FEDIOL v.  Commission EU:C:1983:151, [1983] ECR 1135, and Case C-169/84 COFAZ v 
Commission EU:C:1986:42, [1986] ECR 391.

35 Case  T-96/92  Comité  Central  d'Entreprise  de  la  Société  Générale  des  Grandes  Sources  and others  v. 
Commission of the European Communities EU:T:1995:77, [1995] ECR II-1213.

36 Case C-358/89 Extramet Industry SA v Council EU:C:1991:214, [1991] ECR I-2501.
37 Case C-309/89 Codorníu SA v Council EU:C:1994:197, [1994] ECR I-1853.
38 Case  294/83  ‘Les  Verts’ (n.10)  and  Case  C-70/88  European  Parliament  v. Council  (Chernobyl) 

EU:C:1990:217, [1990] ECR I-2041.
39 Case 22/70 Commission v Council (ERTA) EU:C:1971:32, [1971] ECR 263.
40 Case C-62/88 Hellenic Republic v. Council EU:C:1990:153, [1990] ECR I-1527.
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The Regulation defines it as:

“[…] any measure of individual scope under environmental law, taken by a Community 
institution or body, and having legally binding and external effects.”41

The effect of the definition was, at the time of the communication, highly uncertain.  The 

obvious problem is the fact that it is unclear what ‘individual scope’ would mean in the sense 

of the Regulation, especially in the light of environmental law. As rightly remarked by the 

communicants in the complaint, most administrative acts of relevance to ENGOs on an EU 

level would entail the numerous lists of prohibited and allowed substances,42 the increased 

importance of legislation on air and water quality limit values also comes to mind.43

It  is  clear  from  the  brief  descriptions  given  here  that  the  points  made  by  the 

communicants closely mirror the traditional critique that has existed in relation to the Court’s 

long-standing  case-law.44 However,  the  procedure  before  the  ACCC  took  place  at  an 

interesting  time  for  the  interpretative  space  of  the  Court  of  Justice.  To  gain  a  full  

understanding of the changes that took place during the ACCC procedure, a brief overview of 

how the interpretative space of the Court was shaped at the beginning of the first phase is 

appropriate.

Before the Constitutional Treaty,45 the wording of the Article 230 EC reflected the 

same values with which the Treaty of Rome had imbued it when it was Article 173 EEC. 

Natural and legal persons were able to have those acts reviewed by the Court, which affect  

them regardless of their nature, as if they were addressed to them specifically.46 The wording 

of this article has over the years retained the exclusion of the possibility for legislative review 

41 Regulation  1367/2006/EC  of  25  September  2006  on  the  Application  of  the  Provisions  of  the  Aarhus 
Convention [2006] OJ L264/13.

42 The communicants explicitly mention the REACH Regulation, enforced through the European Chemicals 
Agency, and the Directive on the Restriction of the Use of Certain Hazardous Substances in Electrical and 
Electronic Equipment (ROHS) where the Commission can amend the annexes. 

43 Although the case-law on the Regulation and the interpretation of these terms has been contentious, this 
work will primarily focus on the system of remedies that flows from the Treaties, as it  is here that the  
traditional criticism finds its focus, and the relationship as described by the analytical framework comes into  
play. The Regulation, as secondary legislation, takes a less prominent place in this discussion.

44 In part, this can be explained by the participation of Krämer, who has been writing on the subject of the legal 
representation in court proceedings before the Court of Justice for a long time, see for instance: Krämer,  
‘Public Interest Litigation in Environmental Matters before European Courts’ (n 1).

45 Treaty  of  Nice,  Amending  the  Treaty  on  European  Union,  the  Treaties  Establishing  the  European 
Communities and Certain Related Acts [2001] OJ C80/01.

46 Paraphrasing the complexity of the reality, discussed in Chapter 2, section 3.1 “The Debate on Judicial 
Review”.
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except for privileged applicants.47 The wording in the Nice Treaty reflects the changes brought 

about by the Court in reaction to certain constitutional changes in the relationships within the 

European legal  order.48 The most  obvious  development  entailed the  European Parliament, 

which had undergone a prioritization of its  status before the Treaties could reflect it,  and 

would have suffered a gross injustice had it not been able to address its own prerogatives. In 

addition, the Court had addressed the fact that the form and nature of an act cannot have the 

effect of creating the situation where a non-privileged applicant cannot request the review of 

what is, in essence, a decision addressed against it. Therefore, the Treaty of Nice reflects the 

Court’s approach to the categories of reviewable acts. Although it is traditionally argued, as it 

has  been  done  by  ClientEarth,  that  it  is  the  Court  that  has  changed  the  constitutional 

relationship, it may be recalled that the argument can be made to state that the Court merely 

codified the already existent practice under the first element of our framework.49

The  particular  role  of  the  economic  interest  in  Court  proceedings  can  in  part  be 

explained by the fact that these interests stem from a relationship explicitly and immediately 

governed by the Treaty. The field of competition law is for instance one area in which the 

Treaty explicitly  foresees  a  direct  interaction between legal  persons  and the Union.50 The 

subsequent development of the European legal order has kept the economic sphere as the key 

area in which legal and natural persons find a direct interaction with the European Union. 

Most  other  areas  are  more  beholden to  the  intercession  of  the  Member  States.  Although 

already in  Van Gend en Loos  it was established that the Treaty goes beyond the traditional 

international  agreement  in  its  relationship  with  the  citizens  of  the  Member  States,  this 

relationship  is  only  truly  reciprocal  in  the  area  of  competition  law.51 In  this  respect,  the 

47 As demonstrated in Chapter 2 of the present work, the criteria for natural and legal persons to be granted 
standing are in general used by the Court to distinguish whether a legislative act is not in fact a decision, or 
similar act of individual application, in disguise.

48 See Chapter 3, section 3.1 “Availability of legal challenges”.
49 Alemanno has  pointed  out  how both  in  case  law and  in  academia  there  was  already a  move  towards  

accepting greater access to justice for the Parliament, A Alemanno, ‘What Has Been, and What Could Be  
Thirty Years after Les Verts/European Parliament: Individual Access to EU Justice’ in M Poiares Maduro 
and L Azoulai  (eds),  The Past  and Future of  EU Law-The Classics  Of EU Law Revisited on the 50th  
Anniversary of the Rome Treaty (2010) 325.

50 Articles 101 and 102 TFEU explicitly prohibits behaviour by, for instance, undertakings. 
51 This does not detract  from the fact  that  on a secondary level,  there are many pieces  of legislation and  

European Institutions with which the European citizens or corporations come into direct contact. However, 
as was in part addressed in the Working Group during the Convention for Europe, these interactions are not  
at a constitutional level and in many cases will find clauses regarding administrative and judicial review 
embedded  within  their  constituting  acts.  See  for  instance  the  system  of  the  REACH  Regulation,  
1907/2006/EC  concerning  the  Registration,  Evaluation,  Authorisation  and  Restriction  of  Chemicals 
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Court’s  interpretative space  is  significantly  greater  as  it  needs  to  be able  to  establish the 

confines of this relationship, as it has done with competitors in anti-dumping procedures.52

The Commission in its initial response did not engage deeply with the arguments of 

the communicant. Rather, it gave a rather limited reading of the system of judicial review as it  

exists  within  the  Community,  barely  expanding  upon  the  statements  of  the  Court  in  the 

general  case-law.53 The  Commission  refuted  the  allegations  of  a  disparate  impact  of  the 

Court’s interpretation of the individual concern criterion on public interest litigants mainly 

through  statistics,  adding  a  list  of  cases  in  which  economic  operators  have  been  denied 

standing. It then gave a broad interpretation of the “complete system of remedies”, explaining 

the relationship between the direct route of Article 230 EC, as it was at the time, and the 

relationship that it tried to establish between the legal order and the potential applicant.54 The 

(REACH) [2006] OJ L 396/1 which establishes a Board of Appeal for decisions set out in Article 91 of said 
Regulation. The review of these acts is subsequently subject to review by the Court on the basis of Article  
94(1) REACH: “An action may be brought before the Court of First Instance or the Court of Justice, in  
accordance with Article 230 of the Treaty, contesting a decision taken by the Board of Appeal or, in cases 
where no right of appeal lies before the Board, by the Agency.” See, R Cana, ‘Registration, Evaluation, 
Authorisation and Restrictions of Chemicals: An Analysis’ (2004) 13 European Energy and Environmental 
Law Review 99.

52 By extension, the Court has always taken the view that in relation to organisations or individuals being 
granted a specific  legal  position through secondary law,  they will  be awarded standing to defend these 
privileges. Such was the case in the Vittel & Grande Source cases, in which social partners had an explicit 
role in mergers, where the role of environmental organisations in the establishment of fishing quotas was  
decidedly of lesser importance, see further, A Arnull, ‘Case T-96/92,  Comité Central d Entreprise de La  
Société Générale Des Grandes Sources and Others v. Commision, Judgment of 27 April 1995; Case T-12/93,  
Comité Central d Entreprise de La Société Anonyme Vittel and Others v. Commission,  Judgment of 27 April 
1995.’ (1996) 33 CMLRev 319.

53 “The case-law on this issue has developed over the years; as the communicant has extensively presented that 
case-law, the Commission does not consider useful or necessary to comment this issue in more detail , [sic] 
which does not mean that the Commission necessarily agrees with the assessment made by the communicant 
of  that  case-law.  The  Commission  would  like,  in  particular,  to  make  the  following  precision:  the 
communicant seems to imply that the case-law would discriminate between potential applicants according to 
their status (i.e. economic v. public interest).” European Commission, ‘Letter from the Party concerned with 
response to letter from the secretariat to the Party concerned ’ (Submissions of the European Commission 
concerning communication ACCC/C/2008/32, 11 June 2009) p.7 (First Commission response).

54 “The Commission would simply note in that respect that the wording of Article 230(4) of the EC Treaty 
clearly and expressly refers to the need for the applicant to be 'individually concerned', which forms the  
ground for the case-law to have developed as it has. The communicant might disagree with the underlying 
thrust of the currently applicable Community rules on legal standing but this restrictive orientation stems  
from the Treaty provision itself.” and “[…] the Commission would submit that adequate access to justice is  
afforded to natural and legal persons under the EC Treaty by means of Article 234 thereof. That provision  
lays down a procedure whereby national courts access may or must (as the case may be) refer to the Court of 
Justice questions on the validity of acts of the Community institutions and should be understood in the wider 
institutional context of the Community legal order which is applied first and foremost by national courts. 
The EC Treaty has established a complete system of remedies and procedures intended to ensure control of  
the  lawfulness  of  the  acts  of  the  institutions  by  entrusting  it  to  the  Community  judicature,  acting  in 
cooperation with national courts where appropriate.” First Commission Response (n. 53) pp. 10 & 11.
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core of this point remained that for non-privileged applicants, Article 230 EC mainly exists to 

safeguard against those measures that wear the robes of an act of a general and legislative 

nature,55 yet in practice operate on a near personal level. This is substantially different from 

the, in the eyes of the Commission, normal manner in which EC law affects the potential 

applicant, which is through the national legal orders. The relationship between the potential 

applicant  and  the  contested  measure  is  thus  formed  at  that  level.56 It  is  not  explicitly 

mentioned that this implies a vision where the applicant needs to seek redress at a national 

level, where national courts can make use of, at the time, Article 234 EC to request the review 

of the validity of the measure. 

From the viewpoint of the framework, this is only to be expected as no significant 

change had taken place that could have influenced the Court at that point in time. As a result,  

the Commission argues the traditional position of the Court including the different points of 

access described above.57 This stance is especially clear in the Commission’s answers to the 

specific questions of the ACCC on the interaction of the Convention with the Community 

legal order: 

“[However] an international agreement cannot affect the allocation of powers fixed by 
the Treaties or, consequently, the autonomy of the Community legal system. Thus, the 
powers conferred on the Court of Justice by the EC Treaty may be modified pursuant  
only to the procedure provided for to that effect by the Community legal order (which is 
now that laid down in Article 48 of the EU Treaty).”58

The first shift in the manner in which the system of remedies is treated is after the ACCC 

published its Draft findings,59 which are always sent to both the communicant and the party 

involved for  comments,  which  will  then  be  considered  in  the  final  versions.  In  the  draft 

findings,  the  ACCC  found  the  case-law  of  the  Court  of  Justice  lacking,  considering 

specifically that when the Court came to its findings in the Greenpeace case, it illustrated a 

distinct lack of consideration for the role of the (environmental) public interest.60 It considered 

55 The legislative act, or those measures that are taken through certain democratic procedures as per the logic in 
Article 289 TFEU, was not an official designation at the time.

56 European Commission, ‘Letter from the Party concerned with response to letter from the secretariat to the 
Party concerned on 24.12.2008’ (11 July 2009) section 4.1.

57 ibid 16.
58 (n.57) p. 31 under Section 5.4 referring to Opinion 1/92 EFTA EU:C:1992:189, [1992] ECR I-2821. This is 

famously repeated in Joined Cases C-402/05 P and C-415/05 P  Yassin Abdullah Kadi and Al Barakaat  
International  Foundation v  Council  and  Commission  EU:C:2008:461,  [2008]  ECR  I-6351,  expressed 
literally in the summary of that case, referring to para 282 ff.

59 ACCC, ‘Draft Findings’ (15 March 2011) (Draft Findings, Phase I).
60 ibid 16.
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the  WWF-UK  case to be an extension of that line of reasoning and thus exemplary of the 

general  problem of  standing in  the  European legal  order.  The ACCC remarked upon the 

Commission’s assertions that this lack of direct access was a result of the complete system of 

remedies, which includes the reference procedure: 

“While the system of judicial review in the national courts of the EU Member States 
and the request for preliminary ruling is a significant element for ensuring consistent 
application and proper implementation of EU law in the Member States, it cannot be a 
basis for generally denying members of the public access to the EU Courts to challenge 
decisions, acts and omissions by EU institutions and bodies. Nor does the system of 
preliminary  review  amount  to  appellate  system  with  regard  to  decisions,  acts  and 
omissions by the EU institutions and bodies. Thus, with respect to decisions, acts and 
omissions of EU institutions and bodies, the system of preliminary ruling does neither 
in itself meet the requirements of access to justice in article 9 of the Convention nor 
compensate for the strict jurisprudence of the EU Courts [...]”61

Where the Commission was seemingly loath to stress the role of the preliminary reference 

procedure during the initial communications, after this preliminary opinion the Commission 

stressed the recent entry into force of the Treaty of Lisbon and the changes made in relation to 

this point. At an earlier stage, the Commission, in response to questions by the Committee on 

the effect of the changes from Article 230 EC to Article 263 TFEU, had stated that it believed 

that the addition of the ‘regulatory act without further implementing measures’ would have a 

profound  effect  on  the  possibilities  for  public  interest  litigants.62 However,  it  could  not 

substantiate these beliefs at the time, as there had not yet been an opportunity for the Court to 

interpret these clauses.63 This is in all likelihood why the EU’s ire now was focussed on the 

dismissal of the preliminary reference procedure. Although the changes to Article 263 TFEU 

had not yet born fruit, it was clear that the Treaty envisaged a greater separation of the levels 

in  which acts  can be addressed.64 Consequently,  were the Court to reinterpret  Article  263 

61 ACCC, ‘Draft Findings’ (point 90, 15 March 2011) p. 18 
62 European Commission, ‘Message from the Party Concerned Outlining Changes in the Relations Between the 

Aarhus  Convention  and  the  European  Union’(26  February  2010).  As  supported  by  the  Parliament  and 
Council in the interpretation of these clauses. 

63 In its response to the questions posed by the ACCC, the Commission did not go into depth on the exact  
discussion that had taken place during the drafting of the Constitution for Europe on this point. Although it 
was correct in stating that the changes to Article sought to address the failure of the system in UPA and Jego-
Quere discussed before the ACCC, it would have been clear for the Commission that the problem with these  
cases was the relationship that the contested act had to the applicants, which was immediate and without any  
intervention of an institution or Member State. The quality of the act was, in these cases, not of interest for  
the discussion.

64 See also the Commission’s position set  out  in the ACCC procedure:  ‘Message outlining changes in the 
relations between the Aarhus Convention and the European Union’ (26 February 2010).
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TFEU, it would be likely to breach the balance of competences between Union and Member 

States, safeguarded in Article 5(2) TEU.65 This was an apparent reference to the fact that 

municipal courts and the CJEU remain competent within their own jurisdiction.66 That said,67 

the Commission found fault in the Committee’s conclusions disregarding the role of Article 

267 TFEU and its relation to the direct access to the Court through Article 263 TFEU.68 

The  first  phase  of  the  ACCC  proceedings  illustrates  how,  at  least  in  the  line  of 

argumentation of the Commission, there are shifts in the system of judicial review through the 

entry into force of the Treaty of Lisbon that go beyond the mere addition of the possibility to 

have regulatory acts reviewed without demonstrating individual concern in the matter. While 

the complete system of remedies was tenderly discussed in the exchange of views before the 

ACCC’s findings, the reaction to those findings is an important indicator of what has been 

solidified  in  the  negotiation  of  the  Constitution  for  Europe,  as  enacted  by  the  Treaty  of 

Lisbon. According to the Commission, when the system of review is seen as a whole rather 

than  merely  the  Action  for  Annulment,  the  preliminary  reference  procedure  has  an  ever 

greater role in the complete system. More than before, the national courts are expected to 

function as gate-keeper to the review process, not unlike the role of inferior courts in federal 

systems. This can be seen as a remarkable step up from the collaborative dialogue function 

that  the Court  has  generally  attributed to  the procedure,  only passingly remarking on the 

extent of judicial review through reference. 

65 European Commission, ‘Submissions of the European Commission, on behalf of the European Union, on the 
Draft Findings of the Aarhus Convention Compliance Committee of 14 March 2011 in ACCC/C/2008/32’  
(point 11, 12 April 2011).

66 As Bebr once described it: ‘The Court has merely an exceptional jurisdiction which it exercises primarily 
over  what  may  be  called  strictly  Community  matters.’  G  Bebr,  Judicial  Control  of  the  European  
Communities (Stevens 1962) 179.

67 In fact, the Commission referred to the ECtHR judgment in Bosphorus, where that Court states that “[…] it 
is  essentially  through the national  courts  that  the  Community system provides  a  remedy to individuals 
against a member State or another individual for a breach of Community law.” (Bosphorus Hava Yollari  
Turizm Ve Ticaret Anonim Şirketi v. Ireland App no. 45036/98 (ECtHR 30 June 2005), para 164) However, 
this may be a misrepresentation of the meaning of that paragraph. Although it can already be inferred from  
this first sentence that  the ECtHR is mostly focussed on the enforcement of EU law against states and  
individuals in national legal orders, this is spelled out in the second, omitted, sentence of the paragraph 
which states: “It was the development by the ECJ of important notions such as the supremacy of Community 
law, direct effect, indirect effect and State liability which greatly enlarged the role of the domestic courts in  
the enforcement of Community law and its fundamental rights guarantees”. The ‘empowerment of domestic 
courts’ in this case clearly only relates to domestic law, not to general breaches of EU law.

68 The Commission relied on the fact that all but one of the Members States were at the time signatories to the 
Convention. It may be thought that this detracts from the strength of the argument.
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The ACCC did not incorporate the comments of the Commission in its findings, nor did it  

further examine the role of the preliminary reference procedure after the Commission had put 

it in a different light. However, it did stay the procedure before sending them to the MoP, as 

the effects of the Aarhus Regulation on the system of remedies were then unknown. The 

Committee decided that it would revisit EU compliance with the Convention after the Court 

of Justice had had the chance to interpret the clauses in Regulation 1367/2006 that defined the 

categories of acts that were open to administrative review. In its preliminary findings, after 

lambasting the  Plaumann  case-law, the ACCC only made a brief reference to the reference 

procedure as a part of the complete system of remedies:

“[Yet,] the Committee considers with regret that the EU Courts, despite the entry into 
force of the Convention, did not account for the fact that the Convention had entered  
into  force  and  whether  that  should  make  a  difference  in  its  interpretation  and 
application of TEC article 234.”69

6.2.3 Second Phase of the ACCC Proceedings
The  possibility  to  test  the  current  analytical  framework as  a  valid  tool  for  analysing  the 

possibilities for a court to interpret standing requirements arises especially during the second 

phase of the procedure before the Committee. After four years, the judgments which were 

awaited on the working of Regulation 1367/2006 had been handed down,70 and ClientEarth, 

as  prime  communicant  reminded  the  ACCC  of  the  outstanding  matter  of  the  European 

Union’s compliance.71 Although the pith of the matter lay in the assertion that Regulation 

1367/2006 and the system of administrative review that was set out in Article 10 thereof 

would sufficiently patch the holes in the allegedly complete system of remedies in relation to 

public interest litigants, the changes in the framework discussed in the preceding chapter had 

in the mean time taken place. As a result, there was now a greater understanding of the way in 

which the Treaty of Lisbon affected the interpretative space of the Court. Similarly, numerous 

69 (n.62) Draft Findings point 87.
70 Case T-338/08 Stichting Natuur en Milieu and Pesticide Action Network Europe v. European Commission  

EU:T:2012:300, in appeal Joined Cases C-404/12P and C-405/12P Council and Commission  v. Stichting 
Natuur  en  Milieu  and  Pesticide  Action  Network  Europe  EU:C:2015:5  &  Case  T-396/09  Vereniging 
Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht  v. Commission  EU:T:2012:301, in appeal 
Joined  Cases  C-401/12P  to  C-403/12P  Council  of  the  European  Union  and  Others  v. Vereniging 
Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht EU:C:2015:4.

71 ClientEarth, ‘Letter from the Communicant’ (20 May 2014).
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cases dealing with the implementation of the Aarhus Convention by the EU, at both a national 

and Union level, had found their way to the Court.

To the communicant, which had stated from the beginning of the procedure that the 

Treaty  of  Lisbon  would  not  produce  any  significant  effect,  these  developments  hardly 

mattered or  only suited  as  a  further  corroboration  of  their  arguments.  In  its  submissions, 

ClientEarth therefore squarely focussed on the effects of Regulation 1367/2006.72 The Court, 

according to the communicant, had failed to interpret the Regulation in the light of the Aarhus 

Convention,  denying the applicants in cases C-401/12P to C-403/12P the right  to  rely on 

Article 9(3) of that Convention,73 to contest  the criterion of “acts of an individual scope” 

which severely limits the possibilities for ENGOs to request the review of acts adopted under 

environmental law. Subsequently, the Court failed to correct this strict criterion on its own 

accord.  The further complaints of the communicant focussed on the Commission’s use of 

numerous  criteria  in  the  Regulation,  namely acts  of  individual  scope;  acts  adopted under 

environmental law, and the necessity for acts to have legally binding and external effects, to 

handicap severely the review possibilities under Article 10(1). Indeed, only a small part of the 

communication deals with the Court’s interpretation of the regulatory act,74 as according to the 

communicant it does nothing to address the plight of public interest litigants.75 

Although the effects of the Regulation are of great importance for the protection of the 

public interest, the interpretation thereof does not touch upon the constitutional limitations of 

the  Court  and  the  relationship  governed  thereby.  It  is  rather  a  disagreement  about  the 

correctness of a certain reasoning pertaining to secondary legislation, in which the Court is 

completely free. It is the reaction of the Commission, in which it extensively relies on the 

Court’s case-law, that provokes closer scrutiny.

72 ClientEarth, ‘Update from the communicant with regard to the decisions of the EU General Court’ (23 July 
2012), see also the update regarding the appeals: ClientEarth, ‘Comments on the judgements by the Court of  
Justice in cases C-401/12 P to C-405/12 P’ (23 February 2015).

73 (n.70).
74 Case  T-262/10  Microban International  Ltd  and Microban (Europe)  Ltd v.  Commission EU:C:2011:623, 

[2011] ECR II-7697.
75 ClientEarth, ‘Opening statement for the discussion at the Committee's 49th meeting’, (Pleading Notes in 

ACCC/C/2008/32 Part II, 1 July 2015).
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The Commission recalled that  the  ACCC had proffered  the  suggestions  that  "[…] a new 

direction  of  the jurisprudence  of  the  EU Courts  should be established in  order  to  ensure 

compliance with the Convention."76 It also contended that: 

“[…] the mere scrutiny of a single piece of legislation being the Aarhus Regulation, as 
suggested by the Communicant, is not enough. Rather, the entire legislative framework 
of the EU and its judicial order, as well as national legislation and access to national  
courts in the 28 Member States who are also Parties to the Aarhus Convention needs to 
be taken into account.”77

The  EU thus  took  a  different  approach  to  the  manner  in  which  its  compliance  with  the 

Convention should be judged. The focus of the communicant and the Compliance Committee 

had been on individual pieces of legislation that do not offer a full view of the system of 

judicial review as it exists in the European Union. According to the Commission, the EU was 

compliant with the Aarhus Convention as, in line with the wishes of the ACCC, the Court had 

steadily built towards a system where the rights guaranteed by the Convention are secured at 

the level of the Member States. This was in line with the vision of the complete system of 

remedies where, expanding upon the earlier comments on the manner in which Article 263 

TFEU explicitly  refers  to  the  role  of  the  Member  States  due  to  the  distinction  between 

regulatory acts with and without subsequent implementing measures, legality is assessed at 

the  appropriate  level  of  an  integrated  system.78 It  is  through  the  preliminary  reference 

procedure in Article  267 TFEU, that  the public interest  can still  be defended,  as national 

courts as ‘ordinary courts of the Union’ are under the strong obligation set out in Article 19(1) 

TEU, to address and refer these issues to the Court.

Where the ACCC might  not have accepted this  argument in  the first  phase of the 

procedure, the Commission pleaded that in the meantime the Court has taken action to further 

solidify  this  system.  By  addressing  access  to  justice  in  the  Member  States  through  the 

interpretation of EU law in line with the Aarhus Convention, the Court has not only shown a 

dedication to the Convention, but had equally brought to completion a system of remedies 

which ensured access to justice in those situations  where the Convention requires it.  The 

76 European Commission, ‘Opening statement for discussion at the Committee's 49th meeting’, (Statement by 
the Commission, on behalf of the EU, 1 July 2015).

77 European Commission, ‘Observations on the communicant’s comments on the judgments by the Court of 
Justice’ (11 June 2015) at point 27. 

78 If necessary in combination with the plea of illegality as set  out  in Article  277 TFEU. For the current  
discussion, this possibility is not discussed as it is ancillary to the Article 263 TFEU procedure and therefore  
does not directly address or shape the relationship between applicants and the EU. 
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criticism of the Regulation needed to be seen as addressing only one specific subset of acts, 

with others falling in different categories, addressed on different levels. The Commission saw 

this as not infringing upon the goals of the Convention, as the Convention does not require 

signatories to create one remedy falling under an actio popularis.

6.2.4 The Crux of the EU’s Reasoning
The thesis of this work has been that the Court cannot address the problems faced by the 

public  interest  litigant  in  the  European  legal  order  under  Article  263  TFEU,  as  the  four 

elements that shape its interpretative space expressly limit the relationship that exists between 

that particular interest and the EU. This goes against the often held premiss that the Court 

does not wish to address this relationship of its own volition, for any of the numerous reasons 

addressed in the preceding chapters. There, it has been shown how that interpretative space 

has only marginally expanded in favour of the public interest. The Commission's assertions 

before the ACCC are linked to this premiss in a number of ways. For one, by stating that the 

Court has shown a dedication to the principles of the Aarhus Convention, the idea that the 

antipathy  towards  public  interest  litigants  does  not  wholly  originate  from  the  Court  is 

supported, as it corroborates the idea that the Court is merely ‘following orders’. Furthermore, 

it supports the premiss that even in the complex manner in which international agreements 

interact with EU law, the Court has found a way in which it can give effect to the problematic  

requirements of Article 9 of the Aarhus Convention. 

Yet it is also the manner in which the Commission asserted that compliance has been 

reached that is of interest for present purposes. The Commission painted a picture in which 

the preliminary reference procedure is expanded by the Court to play an even more significant 

role. Whereas the reference procedure has always been seen purely in the light of a discussion 

between courts in order to enforce a coherent European legal order with a modicum of respect 

for each Member State’s particularities, the Commission painted a picture of a more tightly 

integrated legal order, where the role of a reference approaches that of a request for certiorari.  

This implies a shift in the judicial relationship, as the CJEU styles itself the constitutional 

federal court, an apex court of appeal in matters of the apex constitution that is the Treaty.79 

79 Ergo,  a  shift  in  the  constitutional  relations  governing  access  to  justice,  see  Chapter  2  and  the  original  
observations by Feldman, ‘Public Interest Litigation and Constitutional Theory in Comparative Perspective’ 
(n 2).
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In essence, the case was presented in line with the current framework that the rights regime of 

the Aarhus Convention has had a profound effect on the interpretation of the Court of Justice 

of the fully integrated system of judicial protection. In that system, the ACCC has made the 

mistake  of  interpreting  the  constitutional  relationship  between the  public  interest  and the 

Court as a direct one, whereas in fact a strong sieving effect has relegated that relationship to 

lower levels, in which the objectively defined legislative acts remain outside of non-privileged 

requests for scrutiny. The real interaction between public interest litigants, the Court and the 

European legal order, is through a strong integration of the judicial order, from the lowest 

levels of the Member State’s judiciary, to the apex of the Court of Justice. Through this tiered 

system,  that  closely  emulates  federal  judicial  systems,80 the  rights  of  the  Convention  are 

protected,  as  they  are  now an  inherent  part  of  the  law of  the  EU,  and  are  protected  as 

European rights. The Union has therefore shown a strong dedication to the principles set out 

in the Aarhus Convention. Yet it stressed the fact that the Court of Justice cannot brush away 

the case-law it has put in place on the interpretation of fundamental clauses of the Treaty as no 

international document, the present Convention included, could affect “[…] the powers fixed 

by the Treaties or, consequently the autonomy of the Union legal system”.81

The integrated tiered judicial system is therefore formed through a change in role of 

Article 267 TFEU, which will be the primary route to allow applicants review to EU acts, no 

matter their nature, as the effects of these acts will affect them through the national legal 

order. It is then for the national judicial order to consider whether the point of contention 

pertains to an issue of EU law, analogous to constitutional or federal complaints in other legal 

orders. Only where this relation is eminently clear in affecting the applicant immediately, as 

set out in the criteria in Article 263 TFEU, is there need for a direct intervention of the Court 

in its constitutional role. Therefore, the preliminary reference procedure is a means of legality 

80 See for instance the manner in which the Supreme Court of the United States (SCotUS) will issue a writ of  
certiorari where it feels a petition to that end meets the criteria under the Supreme Court Case Selections Act  
of 1988, and the case or controversy is of constitutional importance. The SC will for instance make use of its  
discretion to grant certiorari where it sees diverging judicial practices regarding constitutional interpretation  
in the Circuits. Like the reference procedure, the Case Selections Act removed a large number of categories  
under which the access to the highest court was a right, and placed that decision in the hands of the SC itself.  
Differing federal regimes are also briefly touched upon in Chapter 2, but like the example used here, the  
defining  element  is  the  role  of  an  apex  court,  not  merely  as  an  ultimate  arbiter  in  appeal,  but  as  the  
safeguarding institution of federal, constitutional rights. 

81 European Commission, ‘Comments on the Committee's draft findings’, (18 October 2016) (Comments by 
European Commission on findings pt. II), p. 6 citing Opinion 1/92 EU:C:1992:189, [1992] ECR I-2821 para.  
32.
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review which, according to the Commission, has been further reinforced through the case-law 

of  the Court.  It  has  equally been strengthened by Commission infringement  procedures,82 

where they build a more robust system of access to justice in the Member States. This is an 

interesting  claim  in  the  light  of  the  traditional  reasoning  on  the  role  of  the  preliminary 

reference, sparking the question on which developments the Commission based its arguments.

The line of cases to which the Commission mainly referred started in 2009 with the 

preliminary question sent by  the Supreme Court of Sweden, the  Hogsta domstolen.83 From 

this case on, the Court has been persistently shaping access to justice for (E)NGOs in the 

Member States. In  Djurgården, this was seemingly through minor intervention. A Swedish 

local environmental protection association challenged the permission for the construction of a 

pipeline that would replace overland electricity cables. It was then confronted with the fact 

that the Swedish Environmental Act required such associations to have at least 2000 members 

to be granted standing to challenge such decisions. The association brought an appeal against 

the decision denying it standing, after which the Swedish Supreme Court made a reference on 

the interpretation of Article 10(a) of Directive 2003/35, which amended Directive 85/337/EC 

(Environmental Impact Assessments (EIA)). 

It  should  be kept  in  mind that  Article  9(2)  of  the  Aarhus Convention,  which  had 

triggered  the  insertion  of  Article  10(a)  in  the  EIA Directive,  explicitly  leaves  open  the 

possibility  for Member States to  limit  the standing of parties reasonably by way of such 

methods as membership size requirements or though demanding a proven track record of the 

association’s activities.84 Although the wording is slightly different, the EIA Directive follows 

Article 9(2) in meaning:

Member States shall ensure that, in accordance with the relevant national legal system, 
members of the public concerned:
(a) having a sufficient interest, or alternatively,
(b) maintaining the impairment of a right, where administrative procedural law of a
Member State requires this as a precondition,
have access to a review procedure before a court of law or another independent and
impartial body established by law to challenge the substantive or procedural legality of

82 Case C-427/07 Commission v. Ireland EU:C:2009:457, [2009] ECR I-6277; Case C-530/11 Commission v. 
United Kingdom EU:C:2014:67; Case C-137/14 Commission v. Germany EU:C:2015:683.

83 Case  C-263/08  Djurgården-Lilla  Värtans  Miljöskyddsförening  v. Stockholms  kommun  genom  dess  
marknämnd EU:C:2009:631, [2009] ECR I-6277.

84 “Each Party  shall,  within  the  framework  of  its  national  legislation,  ensure  that  members  of  the  public 
concerned [...]”. The ACCC makes use of a ‘general picture approach’ where such criteria can be allowed as  
long as there is a general effort by the signatory state to work in favour of wide access to justice. 
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decisions,  acts  or  omissions  subject  to  the  public  participation  provisions  of  this 
Directive.85 

The Court acknowledged that the same space is awarded to Member States by way of Article 

10(a) of the EIA Directive as in the Convention. It then however went on to state that the 

requirement  of  2000  members  would  severely  limit  the  possibilities  of  small  local 

associations to participate in procedures that concerned them, while being of lesser interest to 

those associations that meet the requirements. Citing the AG’s opinion, which set  out the 

limited number of associations that would be eligible under the Swedish system, the Court 

came to  the conclusion that  the  EIA Directive precluded this  requirement.  The reasoning 

relied mainly upon the fact that Article 10(a) would be deprived of meaning if it were only 

limited to a severely limited group of applicants. AG Sharpston argued that the judgment need 

not have been based on Article 10(a) effectiveness, as she felt that the Directive itself would 

be a dead letter if its compliance could only be enforced in such a limited manner.86

There is a danger in over-analysing individual cases, giving them more credit than they are 

due.87 Djurgården  could  easily  be  seen  in  the  light  of  the  further  Europeanisation  of 

procedural public law, a process that has been discussed by a number of authors.88 However, 

85 Article 10(a) Directive 85/337/EC
86 Opinion in Case C-263/08 Djurgården (n.84) para 80 “[…] in my view, the result would have been the same 

had  there  not  been  a  specific  provision such  as  Article  9  of  the  Aarhus  Convention  or  Article  10a  of  
Directive 85/337, as amended. The case-law of the Court contains numerous statements to the effect that  
Member  States  cannot  lay  down  procedural  rules  which  render  impossible  the  exercise  of  the  rights  
conferred  by  Community  law.  (33)  Directive  85/337,  which  introduces  a  system  of  environmental 
assessment and confers rights, would be stripped of its effectiveness if the domestic procedural system failed  
to ensure access to the courts. The present case is clear proof that, given that access to justice is made  
impossible for virtually all environmental organisations, such a measure would fall foul of the Community 
law principle of effectiveness.” 

87 See for instance the effect of  Codorníu or  Emmott in relation to the reaction by Academics at the time. D 
Waelbroeck and D Fosselard, ‘Case C-69/89, Codorníu SA v. Council of the European Union, Judgment of 
18 May 1994, [I994] ECR 1-1853.’ (1995) 32 CMLRev 257; E Szyszczak, ‘Case C-208/90,  Emmott  v.  
Minister For Social Welfare and the Attorney General, Preliminary Reference under Article 177 EEC by the 
Irish High Court, Decision of the European Court of Justice of 25 July 1991.’ (1992) 29 CMLRev 604; See  
also Arnull’s admission of overenthusiasm. A Arnull, ‘Private Applicants and the Action for Annulment since  
Codorníu’ (2001)  38  CMLRev  7,  51;  Emmott has  been  widely  regarded  as  a  very  particular  set  of 
circumstances that required the intrusive remedy it offered. C Kilpatrick, T Novitz and P Skidmore,  The 
Future of Remedies in Europe (Hart Pub 2000) 59.

88 JH Jans, S Prechal and RJGM Widdershoven (eds), Europeanisation of Public Law (2nd edn, ELP 2015); F 
Grashof, National Procedural Autonomy Revisited: Consequences of Differences in National Administrative  
Litigation Rules for the Enforcement of European Union Environmental Law : The Case of the EIA Directive 
(ELP 2016).

228



 The Crux of the EU’s Reasoning

in Lesoochranárske zoskupenie (LZ I)89 and Trianel,90 the Court of Justice actively continued 

to limit the tradition of letting Member States organise their own judicial system. In LZ I, the 

Slovakian government wanted to permit certain derogations regarding the protection of the 

brown bear on the request of a number of hunting organisations. An environmental protection 

organisation,  LZ,  requested to  be a party to  the proceedings,  which within the Slovakian 

system of administrative law is necessary to, for instance, be able to challenge the outcome of 

the proceedings before an administrative court. LZ was denied this status. LZ based its claims 

on the rights that it was awarded under the Aarhus Convention, specifically that it was denied 

its  right  under  Article  9(3)  of  the  Aarhus Convention.  To that  end,  LZ claimed that  that 

provision had direct effect. As a result, the Supreme Court of Slovakia referred the question to 

the Court of Justice.

The case will reach a seminal status due to the reasoning employed by the Court to 

draw  the  jurisdiction  to  decide  on  the  matter  within  its  own  sphere.91 As  the  Aarhus 

Convention is a mixed agreement, the general rule applicable is that the Member States will 

retain jurisdiction  on the areas  covered by the  agreement  until  the  Union has  seen fit  to 

undertake any action in that area.92 In relation to Article 9(3) of the Aarhus Convention, the 

Union, as has already been demonstrated in the previous chapter, has undertaken no action. 

Regulation 1367/2006 relates to the relationship of potential applicants to acts of the Union, 

and the attempt by the Commission to harmonise access to justice for environmental matters 

on a Member State level has failed. In that sense, under its case-law, the Court would not have 

any jurisdiction to interpret the matter concerned. The Court took a different approach, even a 

more holistic one, in which it placed access to justice in the Member States in the context of  

the  complete  system of  measures  in  pursuance  of  the  aims  and  purposes  of  the  Aarhus 

Convention. The Court admitted that no measures had been taken regarding Article 9(3) of the 

Aarhus Convention,93 but stated that in areas in which the EU has not explicitly taken action 

89 Case C-240/09 Lesoochranárske zoskupenie VLK v. Ministerstvo životného prostredia Slovenskej republiky  
(LZ I) EU:C:2011:125.

90 Case C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband Nordrhein-Westfalen eV v. 
Bezirksregierung Arnsberg (BUND) EU:C:2011:289, [2011] ECR I-3673.

91 See below at 4.3.
92 See Chapter 5.
93 Case C-240/09 LZ I (n.90) para 39.
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on one aspect of an area in which it has otherwise taken care to regulate extensively, that 

aspect may also fall under the jurisdiction of the Court.94

The result was that the Court based its jurisdiction on the fact that the matter concerned dealt 

with the derogation of the protection of the brown bear,  a species that was mentioned in 

Annex IV(a) of the Habitats Directive.95 As a result, for reasons of consistency, the Court was 

the instance that should interpret the meaning of Article 9(3) of the Aarhus Convention, and 

whether it has direct effect in the legal orders of the Member States. The Court then found that 

although the wording of the Article was not precise enough to warrant its direct effect, the 

Article did make it clear that it “[…] intended to ensure effective environmental protection.”96 

The combination of this reading of Article 9(3) of the Aarhus Convention and the obligation 

of the national court to ensure through interpretation of the national law, the fullest effect of 

the Habitats Directive, entailed that the Slovak court had no choice but to de facto set aside 

the  administrative  law  hindering  the  access  of  LZ  to  the  court.97 It  is  a  very  broad 

interpretation of the effect of a mixed agreement on the jurisdiction of the Court of Justice, 

which  caused  eyebrows  to  be  raised.98 The  complicated  system of  administrative  law in 

Slovakia hindered an effective system of judicial protection for the public interest. It is clear 

that species protected under Annex IV of the Habitats Directive should be able to be protected 

through  judicial  review of  measures  to  their  detriment.  Yet  the  way  in  which  the  Court 

asserted its power to interpret the Aarhus Convention and its effect in the legal orders of the 

Member States through EU law, especially in relation to procedural requirements, remains a 

unique situation.

While the LZ I judgment may have been in a large part remarkable for the reasoning 

by the Court, it was the Trianel judgment that followed it soon after that perhaps has had the 

most significant effect. In chapter 2, it was shown how the German system of judicial review 

has created a specific relationship between the State and its Citizens. Within that relationship, 

it is the individual that is protected against infringements of his or her rights by the state. This 

creates a problematic situation for ENGOs, not dissimilar from the situation that exists at a 

European level.

94 ibid para 37.
95 ibid para 37, Council Directive 92/43/EEC OJ L 206, p. 38.
96 Case C-240/09 LZ I (n.90) para 46.
97 The Court making use of wording that leaves little room for the implementation by the Slovak court to 

deviate from.
98 JH Jans, ‘Who Is the Referee? Access to Justice in a Globalised Legal Order.’ (2011) 4 REALaw 85.
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When  a  German  ENGO  (Bund  Umwelt  und  Naturschutz  Deutschland (BUND)) 

challenged the permission granted to build a coal-fired power plant  by the administrative 

district of Arnsberg, it  was confronted by the fact that the specific relationship mentioned 

above  is  also  incorporated  into  the  Umwelt-Rechtsbehelfsgesetz,  the  law  that  aims  to 

implement Article 10(a) EIA Directive. The law explicitly states that although ENGOs will be 

entitled to bring cases (in line with the Administrative Court Rules) against measures “[…] 

without being required to maintain an impairment of its own rights”,99 but that the contested 

act still needs to infringe upon “legislative provisions [...] which confer individual rights”.100 

As the  ENGO was  contesting  a  permit  based on a  possible  infringement  of  the  Habitats 

Directive and the EIA Directive, arguing that the impact assessment had not sufficiently taken 

into  account  the  effect  of  the  power  plant  on  a  number  of  nearby  Special  Areas  of 

Conservation (SAC), it was not basing itself on a provision which conferred an individual 

right. The referring court therefore noted in its reference that the German implementation of 

Article 10(a) EIA Directive might, in fact, undermine the useful effect of the Directive. 

Again,  although  the  Aarhus  Convention  and  the  EIA Directive  allow for  both  an 

interest- based and a rights-based system of access to justice, both the AG and the Court 

dismissed  the  German  implementation  of  Article  10(a)  of  the  EIA Directive.  As  the  AG 

explained, if the Court were to allow this to stand, it would create a difference in standard 

between the two regimes,  and there would be an implicit  possibility  for  adherents  to  the 

rights-based system to deny access to justice for environmental complaints.101 The AG offered 

the solution whereby “[…] the national system must recognise that they have ‘a right’ capable 

of  being  impaired,  even  if  that  right  is  fictitious  in  a  national  legal  system  that  would 

otherwise only recognise the impairment of substantive individual rights.”102 Yet the Court 

clearly did not mind what the chosen solution would be, only demanding that the system 

chosen by the Member State would not in effect limit access to justice to individuals or those 

being  able  to  claim  the  same  rights,  such  as  proximity  to  the  site  in  question  or  other  

individualisable  elements.103 Similarly,  the  Court  did  not  help  the  referring  court  in  the 

conundrum it  faced by the fact that it  would be severely difficult  to interpret the specific 

99 C-115/09 BUND (n.91) para 18.
100 ibid para 19.
101 Opinion AG Sharpston in C-115/09 BUND (n.91) EU:C:2010:773 para 66. 
102 ibid para 67.
103 Judgment in C-115/09 BUND (n.91) para 47.
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German legislation in line with EU law.104 Rather, citing Kücükdeveci,105 the Court reminded 

the Oberverwaltungsgericht of its obligations under EU law and reiterated that the ENGO had 

the  right  to  rely  on  the  EIA Directive  in  conjunction  with  Article  6(3)  of  the  Habitats 

Directive.

Mindful of the title of Reichel’s commentary on the  Djurgården  case,106 the line of 

case-law seems to illustrate that the Court is  of opinion that,  at  least  within the realm of 

environmental law, there is no real scope for procedural autonomy any more.107 There is a 

European threshold of access to justice that should be guaranteed.108 This threshold is created 

through the combination of the Treaty proper, the effectiveness of secondary legislation and 

the Aarhus Convention. This is most evident in the Court’s most recent judgments, handed 

down after  the ACCC procedure.  Due to  the questions  referred,  the Court  was given the 

opportunity to interpret Articles 4(3) and 19 TEU, Article 47 of the Charter and Article 9(2) of 

the Aarhus Convention in conjunction with each other. The result is a judgment that seems to 

support this argumentation.

In  LZ II, the complexity of the Slovakian system of administrative law was again a 

point of contention.109 At issue were the rights awarded to an ENGO when they contested the 

legality of the course taken in a planning procedure. Slovakian administrative procedural law 

requires potential applicants to have the status of ‘party to the proceedings’. LZ had applied to 

be  granted  this  status.   However,  the  Slovakian  law on the  protection  of  nature  and the 

landscape only grants ENGOs such as LZ the status of ‘interested person’. As a result, LZ was 

not a party to the proceedings in the decision on the planning procedure, and could not appeal 

against  the grant of planning permission.  When  LZ appealed the decision by the regional 

authority on their status, the district court based its ruling in favour of LZ on the judgment of 

the  Court  of  Justice  in  case  C-240/09.  This  judgment  was,  however,  overturned  by  the 

Supreme Court of Slovakia, largely based on arguments of legal certainty and the finality of 

the regional authority’s decision. By way of a different procedure in Slovakian law, LZ could 

104 Case C-14/83 Von Colson & Kamann v. Land Nordrhein-Westfalen EU:C:1984:153, [1984] ECR 1891.
105 Case C-555/07 Seda Kücükdeveci v. Swedex GmbH & Co. KG EU:C:2010:21, [2010] ECR I-365.
106 Case C-263/08 Djurgården (n.84). 
107 J Reichel, ‘Judicial Control in a Globalised Legal Order – A One Way Track? An Analysis of the Case C-

263/08 Djurgården-Lilla Värtan’ (2010) 3 REALaw 69.
108 This  is  distinctly  different  from  the  addition  or  deepening  of  the  ‘Rewe’ concept  of  effectiveness  as  

mentioned in: S Prechal and R Widdershoven, ‘Redefining the Relationship between “Rewe-Effectiveness” 
and Effective Judicial Protection’ (2011) 4 REALaw 31.

109 Case C-243/15 Lesoochranárske Zoskupenie Vlk v. Obvodný Úrad Trenčín (LZ II) EU:C:2016:491.
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have been awarded the required status ex post, which led the Supreme Court to finally decide 

in the last back-and-forth to make a preliminary reference.110

Due to the complexity of the case, the Supreme Court posed a question that unites 

elements of the Aarhus Convention, the Charter of Fundamental Rights, the TEU and the 

Habitats  Directive.  This  allowed  the  Court  to  explain  how  these  concepts  interrelate. 

Foregoing the introspection that it had undertaken in the previous Slovakian case, the Court 

asserted its jurisdiction to interpret Article 9(3) of the Aarhus Convention. It saw itself also 

authorised to make use of Article 6(1)(b) of the Aarhus Convention even though the Habitats 

Directive,  in  its  transposition  thereof,  gives  the  Member  State  significant  freedom  for 

implementation. Having established its jurisdiction thus, the Court proceeded to in effect to 

make use of Article 9(3) of the Aarhus Convention as the  de facto  standard of the hereto 

unexplored threshold of  Article  47 of  the  Charter  as  pertaining  to  access  to  justice.  This 

standard is subsequently given force, as the Court made use of Articles 4(2) and 19 TEU to 

indicate the referring court’s responsibility to cooperate and ensure the judicial protection of 

European rights. 

While the AG saw difficulties with the problematic system of Slovakian administrative 

law, she was of opinion that this did not necessarily infringe upon the standards regarding 

effectiveness.111 The Court, by contrast, painted a picture in which the intention of wide access 

to  justice,  derived from the Aarhus Convention,  becomes the standard for the right  to an 

effective  remedy.  Clearly  this  goes  beyond  the  mere  singular  instance  of  Kafkaesque 

procedural law.112 It can be surmised that, seen from the Kirchberg, environmental protection 

truly does form one complete system in which the standard should be applied uniformly. 

110 MJ van Wolferen, ‘Case C-243/15  Lesoochranárske Zoskupenie Vlk v Obvodný Úrad Trenčín’ (2017) 14 
JEEPL 136.

111 “Although that system appears complicated at first sight, it cannot automatically be said to be ineffective or  
to  make  judicial  protection  excessively  difficult.”  Opinion  of  AG  Kokott  in  Case  C-  243/15  (n.  88) 
EU:C:2016:491 para. 103.

112 Opinion of AG Kokott in Case C- 243/15 (n. 88) EU:C:2016:491 paras 1-4, Schoukens has used the same  
analogy in relation to the CJEU, see H Schoukens, ‘Access to Justice in Environmental Cases after the 
Rulings  of  the  Court  of  Justice  of  13  January  2015:  Kafka  Revisited?’ (2015)  31  Utrecht  Journal  of 
International and European Law.
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6.3 The Commission’s Assertions in light of the 
Framework

6.3.1 Introduction
It is possible to make use of the theoretical framework set out in the preceding chapters to 

come to a more logical and satisfying conclusion. As will be demonstrated, reasoning based 

merely on concepts of effectiveness or its derivatives does not take into account a possibly 

more  unified  approach to  judicial  protection,  specifically  as  to  the  public  interest,  in  the 

European Union. Rather, the Court of Justice is aiming to fulfil the promise of a complete 

system of remedies, and the subtle shifts brought about by the Aarhus Convention and the 

Treaty of Lisbon, together with the undeveloped element of the federal nature of the judicial 

system, is allowing the Court to do so. It is of interest that the Commission, perhaps in light of 

the failure of  the Member States  and Council  to  take up this  responsibility,  is  seemingly 

supportive of the Court in this objective. It will be demonstrated how the Court’s case-law is 

logical from this perspective, whereas it would be remarkable under the effectuation of the 

principle of effectiveness.

The previous chapter has shown how both the Aarhus Convention and the Treaty of 

Lisbon have not  created sufficient  interpretative space for  the Court  of Justice to  change 

directly the manner in which it can interpret the standing requirements of Article 263 TFEU 

regarding public interest litigants. The autonomous nature of the EU legal places the Treaty 

beyond the touch of international agreements such as the Aarhus Convention. At the same 

time, the discussion in preparation of the Article that is now Article 263 TFEU makes it clear 

that although the Treaty of Lisbon did clarify the relationship between certain EU acts and 

measures, and natural and legal persons, it did so with the clear intent of limiting direct access 

to justice for this category of potential applicants which includes public interest litigants.113 

From where does the Court then draw the inspiration to create the system, proposed above, to 

complete the complete system of remedies through intervention on a national level?

113 See the discussion in the Discussion Circle on the Court during the IGC on the Constitution for Europe in 
Chapter  4,  see  further  R  Schwensfeier,  ‘Individual’s  Access  to  Justice  under  Community  Law’ (PhD 
Dissertation, University of Groningen 2009) 317; A Albors-Llorens, ‘Remedies Against The EU Institutions 
After Lisbon: An Era Of Opportunity?’ (2012) 71 Cambridge Law Journal 507; LW Gormley, ‘Access to  
Justice: Rays of Sunshine on Judicial Review or Morning Clouds on the Horizon?’ [2013] Fordham Int’l LJ  
1169.
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This possibility is created through the fact that the Aarhus Convention does not produce a 

shift in the interpretative space through its use as a human rights document, but rather as a 

mixed agreement it has a centralizing effect. Due to the fact that the Aarhus Convention aims 

to  address  the  procedural  law  of  the  signatories,  this  centralizing  effect  breaches  some 

important boundaries that have traditionally existed between the EU and the Member States, 

in relationship to their procedural autonomy. The following section will therefore describe the 

centralizing, integrationary effect on the European judicial orders, forming a more federalised 

system of judicial protection. This, in combination with the open nature of the preliminary 

reference procedure,  which has been wholly developed through the interplay between the 

courts, creates an opportunity for the Court of Justice to in effect force the complete system of 

remedies to become the tool that it has always claimed it already was. 

6.3.2 A Shift in the Federal Nature of the System of Judicial 
Review
The Commission response is at first glance illogical. While the ACCC repeatedly pointed to 

the  restrictive  interpretation  of  Article  263  TFEU  as  non-compliant  with  the  Aarhus 

Convention, the Commission reiterated the changes made by the Court as building towards 

compliance.114 There is a seeming incongruity between the statements,  as the Commission 

mostly  referred  to  changes  made in  the legal  orders  of  the  Member States  through these 

judgments by the Court and, to a lesser extent, enforcement action of the Commission. These 

Member States are each individually members of the Aarhus Convention, and therefore fall 

under the scrutiny of the ACCC should compliance on a national level be at issue. In that 

sense, the Court of Justice is an unnecessary though perhaps not unwanted referee.115 The 

theoretical framework set out in the second chapter, places the defence of the Commission 

and the case-law of the Court in new light and, so it is argued, explains the changes that are 

taking place.

It is suggested that the Aarhus Convention has caused a shift in the interpretative space 

of  the  Court  by  way  of  the  manner  in  which  mixed  international  agreements  and  the 

procedural rights in the Convention interact with the EU legal order.116 As discussed in the 

114 And, as will be set out briefly in the following section, in areas adjacent to standing criteria that have an 
effect on access to justice in general.

115 Jans (n 98).
116 See Chapter 5.3 ‘Federalising Effects of Mixed International Agreements’.
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preceding chapters, the Aarhus Convention does not have the effect of changing directly the 

constitutional  relationship between applicants  and the Court,117 as  international  documents 

will always be of a secondary nature to the primacy of the Treaty. Nor does it have a great 

influence as a declaration of rights, as the procedural rights expressed by the Convention are 

already set out in documents and principles that have primary law status within the EU. As 

such, it has already been made clear how the Court does not have the possibility to change its  

interpretation on the right to access to justice differently from the way in which it has given 

shape to either the Charter right or the General Principle of EU law.118 Therefore, the point 

remains  that  in  principle  the  Aarhus  Convention  has  not  significantly  changed  the 

interpretative  space  of  the  Court.  However,  the  complete  picture  of  Treaty  revisions  and 

Aarhus Convention has made it possible for the Court to find more interpretative space in an 

unexpected element. As foreshadowed in the preceding section, the case is presented here that 

the Aarhus Convention and the Treaty of Lisbon have opened up the possibility for the Court 

to take a more integrated, dare one whisper federal, approach to the system of remedies in the 

EU. The Commission’s remarks to the ACCC can therefore be seen in the light of the further 

completion of the ‘complete system of remedies’, closing the holes signalled by authors and 

AG’s alike through both a different positioning of the preliminary reference mechanism on the 

one hand, and enforcement action against hurdles impeding these references in national legal 

orders on the other.

The Treaty of Lisbon has not significantly altered the direct constitutional relationship 

between potential applicants and the EU legal order beyond the addition of the regulatory act. 

This subtle addition has made it possible for the Court to see the reference procedure, set out 

in Art. 267 TFEU in a different light. This is closely tied to the creation of Article 19 TEU 

which  now gives  a  more  explicit  instruction  to  Member  States  and their  courts  to  “[…] 

provide remedies sufficient to ensure effective legal protection in the fields covered by Union 

law.” The importance of this Article and the role the Court expects it to play was already made 

clear in Opinion 1/09 on the establishment of a European patent court, while in addressessing 

the judicial system of the EU, the Court stated that:

117 See Chapter 2.5 ‘Conclusion: No Constitutional Effect for the Aarhus Convention’.
118 See Chapter 5.4 ‘The Effect of the Aarhus Convention as a Rights Regime’.
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“As is evident from Article 19(1) TEU, the guardians of [the new legal order  ex Van 
Gend & Loos - MJvW] and the judicial system of the European Union are the Court of 
Justice and the courts and tribunals of the Member States.”119

Article 19 does not explicitly mention national courts, nor does it mention anything as lofty as 

a guardianship of the Treaties.120 It is however this reasoning that is a first step towards a more 

integrated approach to the judicial order as it exists in the EU, with the national courts as an 

integral  part  rather  than  an external  partner.121 Supported by the  increased  prominence of 

Article 47 of the Charter, which gained the status of primary law and is triggered when the 

Member States are implementing EU law, there is an implicit extension of the interpretative 

space.

The relationship created through Article  267 TFEU is intrinsically  linked with the 

changes made to Article 263 TFEU. The regulatory act, with its sole application in situations 

where  there  is  no  national  connection,  either  through  the  nature  of  the  applicant  (direct 

concern)  or  through  the  nature  of  the  act  (no  further  implementation),  emphasises  a 

decentralised approach to judicial review. Not only that, but it is clear that these distinctions 

further the notion that EU system of judicial review is more than just Article 263 TFEU, with 

a greater role for Article 267 TFEU than merely a deliberative instrument between courts. The 

reasoning implied by the Discussion Circle on the functioning of the Court during the IGC on 

the Constitution for Europe,  mirrored by the Court’s  strong analysis of its effect after the 

Treaty of Lisbon, points towards a tiered, integrated system where Article 267 TFEU and 

Article 19 TEU secure a first point of access for most applicants. It has been argued that this  

enforces a system of judicial subsidiarity,122 yet, as has also been remarked by Peers, this does 

119 Opinion 1/09 On the Draft Agreement on the European and Community Patents Court EU:C:2011:123 para. 
66.

120 S Peers and M Costa, ‘Court of Justice of the European Union (General Chamber), Judicial Review of EU 
Acts after the Treaty of Lisbon; Order of 6 September 2011, Case T-18/10  Inuit  Tapiriit  Kanatami and 
Others v. Commission & Judgment of 25 October 2011, Case T-262/10 Microban v. Commission’ (2012) 8 
EuConst 82, 101.

121 Baratta indeed argues that Opinion 1/09 already signifies an important change in the position of Article 267  
TFEU  in  the  protection  of  individual  rights:  ‘[...]  one  may  reasonably  assume  that,  in  the  underlying 
reasoning of the Opinion, the preliminary ruling judgments and the related domestic court decisions are a  
unitary and constituent part of the legal system protecting individual rights, amounting to an essential part of  
the basic features of the EU legal order as a whole.’ R Baratta, ‘National Courts as Guardians and Ordinary  
Courts of EU Law: Opinion 1/09 of the ECJ’ (2011) 38 Legal Issues of Economic Integration 297, 308.

122 C Werkmeister, S Potters and J Traut, ‘Regulatory Acts within Article 263(4) TFEU - A Dissonant Extension 
of Locus Standi for Private Applicants’,  CYELS, vol 13 (CUP 2010); S Bogojević, ‘Judicial Protection of 
Individual Applicants Revisited: Access to Justice through the Prism of Judicial Subsidiarity’ (2015) 34 YEL 
5.
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not produce the same effect as the more general principle of subsidiarity.123 While general 

subsidiarity  aims  to  have  jurisdiction  reside  within  the  Member  State  unless  a  certain 

necessity makes an act by the EU imperative, here the so-called judicial subsidiarity co-opts 

the municipal courts in the achievement of the goals of the central authority. 

With this, the notion that the preliminary reference procedure is not purely a remedy is 

at least partly mooted. It is now more than ever possible to assert that in the complete system 

of remedies the preliminary reference procedure is not merely a stop gap measure ensuring 

review when all else fails, but part of a tiered system of remedies that leads up to review by 

the Court of Justice in its role as a constitutional court. In an integrated approach to the review 

of acts by the EU, the conditions of that first step logically fall under the restrictions as set out 

by the four elements in the analytical framework as the conditions that are a part of the direct 

route of the action for annulment. 

The elements that further shape this shift in the interpretative space are complexly 

intertwined.  Firstly,  the  Aarhus  Convention  as  a  mixed  agreement  has  an  inherently 

federalising effect: the moment that the subject matter within a mixed agreement has been 

acted upon by the European Union, the jurisdiction to interpret the meaning of the text of the 

agreement and the manner in which it affects the legal orders of the Member States falls to the 

Court of Justice. This means that although the Aarhus Convention cannot have an effect on 

the central EU legal order, as given shape by the Treaties, Charter and General Principles, it is 

possible for the Court to enforce the Treaty upon the Member States under certain conditions. 

It has already been established that this precludes an effect on any direct access to justice. 

However,  when  standing  includes  a  tiered  system starting  at  a  Member  State  level,  this 

problem does not exist.  The elements in the framework preclude the Court from applying 

international  obligations  against  the  autonomous  legal  order,  especially  when  these 

obligations undermine the supremacy of the Court’s authority. However, supremacy equally 

makes it possible to pass these obligations to the lower levels of the judicial system. As such,  

the Aarhus Convention has a double effect, as a rights document in Member States legal order, 

and centralising within the judicial structure of the EU. There are however two aspects that 

limit  this  reading:  the  nature  of  the  Aarhus  Convention  and the  manner  in  which  it  was 

adopted,  and  the  traditional  understanding  of  the  preliminary  reference  procedure  as  a 

123 Peers and Costa (n 120) 95.
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dialogical procedure. First,  it  should  be  remembered  that  the  Aarhus  Convention  was 

approved  by  the  EU  with  a  declaratory  statement  which  specifically  states  that  the 

implementation of Article 9(3) of the Aarhus Convention falls outside of the obligations of the 

EU  as  “[…]  they  relate  to  administrative  and  judicial  procedures  to  challenge  acts  and 

omissions by private persons and public authorities other than the institutions of the European 

Community  as  covered by Article  2  (2)(d)  of  the Convention,  and that,  consequently,  its 

Member States are responsible for the performance of these obligations [...]”. The statement 

further points out that at the time of approval of the Convention the EU had not yet exercised 

its  powers  under  the  Treaties,  to  adopt  provisions  covering  the  implementation  of  those 

obligations. Therefore, under the law covering mixed agreements, the effect of the Aarhus 

Convention on the interpretative space is limited. The LZ I case therefore incurred criticism 

from authors who found it problematic that, through convoluted reasoning, the Court asserted 

jurisdiction  to  interpret  and  apply  the  Aarhus  Convention  vis-à-vis  the  procedural 

arrangements of a Member State. Indeed, this has also been greeted with complaints of a 

double standard that  was being used,  one for  the procedural  requirements on a EU level 

opposed to those required of Member States. Although there are other ways to explain this 

judgment,124 the current analytical framework gives a sense of logic to the reasoning used by 

the Court.

Treating  national  courts  as  the  primary  point  of  contact  for  the  review of  certain 

European acts places an increased importance on access to justice on that level. It also stresses 

the obligations of the Aarhus Convention regarding general compliance with Article 9,  as 

impossibility to access a review procedure at a lower level will still lead to non-compliance. 

The Court  will,  however,  be well  aware of  the limits  that  it  has  in  enforcing procedural 

standards in general, and mixed agreements setting those standards especially. In the  LZ I  

case, the Court will therefore confronted with a greater interpretative space regarding access 

to justice, but for a specific hurdle. The manner in which the Court then linked the necessity 

for access to justice under the Aarhus Convention to the obligation upon the Slovak state to 

protect species listed in the Habitats Directive, was thus a manner to surmount this specific 

hurdle. This rhetorical trick could never have been pulled of in relation to Article 263 TFEU, 

due to the limited interpretative space offered by all that has been discussed in this work, yet 

124 See section 4 of the present chapter.
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that became possible through the supremacy of the EU’s legal order in relation to the Member 

States: a rhetorical trick that is only possible, through the existence of the Aarhus Convention.

This addresses the second problem regarding the Court’s concretizing of the system of 

access to justice in relation to the preliminary reference procedure. The procedure was never 

held to be a remedy, a point also made by the Court of Justice in a number of its judgments.  

This  point has been already addressed in the light  of the changes made by the Treaty of 

Lisbon regarding the obligation on Member States to provide a remedy and the inclusion of 

the regulatory act. However, the logical extension of this doctrine has been the fact that the 

Court of Justice has always emphasised the dialogue between courts as the manner in which 

the preliminary reference procedure should function. A move towards a more integrated and 

tiered system of access to justice would mean that this dialogue surely needs to be limited, 

with  both  more  centralised  control  on  decentralised  access  to  justice  to  keep the  system 

functioning, and a possible increase in cases where no debate is possible where the Court of 

Justice ascertains the validity of an EU act. In theory this encroaches upon the tacit boundary 

between jurisdictions,125 however this is a narrative of false equivalence. The Court has found 

it opportune to entreat the national courts by way of respecting their domain and offering a 

setting for an exchange of views. In reality there is no reason why this process follows these 

lines beyond the willingness of the Court of Justice to  do so.  Within the confines of the 

respective jurisdictions, the Court is fully entitled to give form to the interaction that it has 

with national courts. When the preliminary reference procedure falls within the analysis of the 

framework, it is the element that lends itself most to interpret access to justice in any way the 

Court  sees  fit.  The  Aarhus  Convention,  with  its  apparent  openness  to  accommodate  any 

system of judicial review can therefore easily be used by the Court as an impetus to change 

the procedure from an inter-court dialogue on the validity and interpretation of EU law, to a 

more  stringent  requirement  for  national  courts  to  refer  early  and often  and function  as  a 

counter for, for instance, public interest litigants that want to address the validity of the EU 

basis of a national measure.

Of course, the manner in which the Court has shifted its approach to the system of 

remedies  is  complex  and  will  for  the  most  part  have  taken  place  through  continuous 

discussions  within  judicial  chambers.  The  Commission’s  position  before  the  ACCC will 

125 Which will be discussed in the following section.
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therefore be only one part, though a significant one, of the complete picture. It is clear that 

there is a difference in reasoning between the Commission before the ACCC, the Court in its 

judgments, and the critics of the access to justice for public interest litigants. The shifts in the 

elements that build the Court’s interpretative space, as set out here, give a way to understand 

this discrepancy. As the four elements that form the Court’s interpretative space shape the 

relationship between applicants and Court, each of the stake-holders will try to interpret that 

relationship to their own benefit. What is clear, is that through the lens of the framework, the 

shift in interpretative space for the Court has been more significant than was possible before 

the entry into force of both the Convention and the Treaty of Lisbon. For the advocates of 

wider access to justice, the only change they see happening is an even stronger relegation to 

the national  courts,  which,  since AG Jacobs’s Opinion in  UPA,126 has been deemed to be 

insufficient. This therefore prompts the question whether the famous holes in the system of 

remedies  as  set  out  by  the  AG still  persists,  after  the  Treaty  of  Lisbon  and  the  Court’s 

interpretation thereof. This will be fully addressed in section 5. However the following section 

will  illustrate how the Court and Commission have seemingly solidified this  development 

through case-law that targets the preconditions for access to justice at the national courts.

6.3.3 Details of the Complete System of Remedies
Part of the argument regarding the completion of the complete system of remedies is in fact 

supported by the Commission’s claims regarding its own efforts. Although formally these do 

not fall within in the scope of the framework, as the Commission’s work does not bear an 

immediate  effect  on  the  interpretative  space  of  the  Court,  the  fact  that  the  Commission 

apparently sees the Court’s efforts  towards the complete system of remedies and supports 

them is indicative of the existence of a greater whole.

The primary driving force behind the Commission’s argument is the fact that it will 

always  intervene  in  preliminary  references  with  Aarhus  significance.  Through  these 

interventions and the affirmation of the Court in the final judgments, the Commission has 

built towards an expansive application of the Aarhus Convention in the legal orders of the 

Member States. It has done so in all the three pillars. In cases such as Flachglas Torgau and in 

126 Opinion Advocate General Jacobs in Case C-50/00 P Unión de Pequeños Agricultores v.  Council (UPA) 
EU:C:2002:197, [2002] ECR I-6677.
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Fish Legal,127 the Court had the possibility to define further the concept of ‘public authority’ 

in Directive 2003/4 on public access to environmental information.128 In Flachglas Torgau the 

Court interpreted the exceptions that the Directive makes regarding information that is used 

and discussed during the legislative process too narrowly.  The Directive,  in line with the 

Aarhus Convention, allows for the fact that the legislative process is a deliberative one where 

the process that leads to the adoption of legislation can be severely hindered by constant 

information requests. The merits of the case centred on the fact that a company had requested 

information on the numbers used by the Ministry for Environmental Affairs for the allocation 

of emission rights. Germany argued that this request did not fall under the obligations under 

the  Directive,  as  the  Ministry  supplied  those  figures  in  relation  to  the  creation  of  the 

Zuteilungsgesetz  (Emission Allocation Law). The Court felt that this protection was limited 

and that offices such as Ministries were not at all times part of the legislative process, and 

thus  safe  from information  requests. As  the  final  policy  statement  of  any  authority  only 

becomes final at the moment of a decision, it is reasonable that it is then possible to request  

certain documents underlying the creation of the legislation.

The Court took a functional approach to the exemption for bodies and institutions 

functioning in a judicial or legislative capacity,129 which is mirrored in Fish Legal. In this case 

there was no question of one of the permitted exemptions, but rather to what extent privatised 

former  public  authorities  could  still  fall  under  the  obligations  of  the  Directive.  In  a 

specification of the ‘emanation of the state’ concept used in  Foster,130 the Court held that it 

was not enough to apply the criteria set out in that well-known case for the purposes of the 

Directive. Looking towards the intention behind the Directive, the Court stated that it intended 

“[…] to achieve the widest possible systematic availability and dissemination to the public of 

such information.”.131 The fact that a water company is privatised lowers the threshold of 

Foster, so it is in fact only necessary to show that the company operates under a system of 

127 Case C-204/09 Flachglas Torgau GmbH v. Federal Republic of Germany EU:C:2012:71, and Case C-279/12 
Fish  Legal  &  Emily  Shirley  v. Information  Commissioner,  United  Utilities  Water  plc,  Yorkshire  Water  
Services Ltd, Southern Water Services Ltd EU:C:2013:853 respectively.

128 Directive  2003/04/EC On Public  Access  to  Environmental  Information  [2003]  OJ  L 41/26,  specifically  
Articles 2(2) and 2(2)(b). 

129 Case C-204/09 Flachglas Torgau (n.128) paras. 49-50.
130 Case C-188/89 Foster and Others v. British Gas plc EU:C:1990:313, [1990] ECR I-3313.
131 Case C-279/12 Fish Legal (n.128) para. 66.
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regulation and supervision set up by a body described by Article 2(2)(a) or (b) of the Directive 

to require it to comply with requests for environmental information.132

In the second pillar,  the Court took a similar functional approach to the notion of 

public participation. This has usually taken place through interpretations of the role that the 

Environmental  Impact  Assessment  Directive  has  in  the  relationship  between  citizens  and 

Member States. The foremost example is Grüber,133 where the Court came to the conclusion 

that the Austrian law that precluded neighbours from contesting the decision on the necessity 

for a EIA could not hold. Here, Miss Grüber lived next to an area that was ear-marked for the 

development  of  two  shopping  centres  and  a  car-park.  Under  Austrian  administrative 

procedure,  she would only  be  able  to  appeal  against  the  later  licences  that  needed to  be 

acquired  by  the  project  developer.  However,  it  was  clear  to  Miss  Grüber  that  the  initial 

decision  by  the  Austrian  authorities  that  an  EIA would  not  be  necessary  was  based  on 

outdated and incorrect information. The case is in part related to the third pillar, access to 

justice, and the Court confirmed Miss Grüber’s right to appeal against this initial decision. It 

important to note that the judgment did so by making explicit reference to Miss Grüber’s 

status as a neighbour to the project and the necessity for her involvement in the process of its 

development.134

Finally, regarding the third pillar, the Commission argued that it is not only in the area 

of standing requirements where the EU has secured a greater role for public interest litigation. 

Edwards  and  the  subsequent  Commission  v.  UK judgments  have  been  a  success  for  the 

Commission in some sense, addressing the notoriously complex system of cost limitations 

that existed in the United Kingdom.135 Both the Commission and the ACCC had dealt with the 

excessive  cost  of  environmental  litigation  in  the  UK,136 which  was  aggravated  by  the 

complexity  of  the  procedure  to  have  these  costs  capped  through  the  system  known  as 

protective  cost  orders  (PCOs).  In  Edwards,  a  case  that  had  an  exceedingly  difficult 

132 Although the Court did acknowledge that the hybrid nature of these organisations meant that they were only 
bound to provide the information that applied to the function they were designated to fulfil by those Article  
2(2)(a) or (b) authorities.

133 Case C-570/13 Karoline Gruber v. Unabhängiger Verwaltungssenat für Kärnten et al. EU:C:2015:231.
134 See to that end the Court’s earlier judgments in Case C-182/10 Solvay EU:C:2012:82) and Case C-128/09 

Boxus  EU:C:2011:167,  [2011]  ECR  I-9711,  and  the  necessity  for  public  involvement  that  cannot  be 
bypassed through according project developments through legislative acts.

135 Case C-260/11  Edwards and Pallikaropoulos EU:C:2013:221 and Case C-530/11  Commission v.  United 
Kingdom EU:C:2014:67 (n.83).

136 The Commission had sent numerous notifications on compliance to the United Kingdom. The ACCC first  
considered the question of costs in the UK in ACCC/C/2008/23 “United Kingdom”.
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constellation of facts surrounding it,  the Court trod carefully by stating that the system of 

cost-capping and requiring  a  party  to  offer  securities  before  the  procedure  begins  (cross-

undertakings)  was  possible  under  EU  law.  However,  in  assessing  the  burden  upon  the 

applicants, the national court:

 “[...] cannot act solely on the basis of that claimant’s financial situation but must also 
carry out an objective analysis of the amount of the costs. It may also take into account 
the situation of the parties concerned, whether the claimant has a reasonable prospect of 
success, the importance of what is at stake for the claimant and for the protection of the  
environment, the complexity of the relevant law and procedure, the potentially frivolous 
nature of the claim at its various stages, and the existence of a national legal aid scheme 
or a costs protection regime.”137

In  Commission  v.  UK the Commission pressed for more clarity and certainty on this point. 

Asserting that Directives cannot be implemented through case-law as this creates too great an 

uncertainty  for  potential  applicants,  it  in  fact  demanded  a  statutory  implementation  with 

guarantees on the extent of the liability incurred by, for instance, ENGOs.138 Although the 

CJEU did not completely agree with the Commission on that point,139 it did make it clear that 

in this instance the Court indeed saw no certainty in the body of law and cases.140 Seeing a 

failure  of  the  system  to  guarantee  any  kind  of  mandatory  moderation  of  costs  for 

environmental applicants, the Court dismissed the objections raised by the UK that such rules 

would infringe the right to property:

“[…] the Court consistently acknowledges that the right to property is not an absolute 
right, but must be viewed in relation to its social function. Its exercise may therefore be 
restricted, provided that those restrictions in fact correspond to objectives of general 
interest  and  do  not  constitute,  in  relation  to  the  aim  pursued,  disproportionate  and 
intolerable  interference,  impairing  the  very  substance  of  the  right  guaranteed. 
Protection of the environment is one of those objectives and is therefore capable of  
justifying a restriction on the exercise of the right to property.”141

Cross-undertakings in respect of the grant of interim relief were therefore not necessarily non-

compliant with Directive 2003/35, but the lack of certainty, combined with the chilling effect 

137 Case C-260/11 (n. 129) para. 46.
138 See for  an  illustration  of  the problems faced  by ENGOs in  the  UK  Lappel  Bank  (Case  C-44/95  R.  v. 

Secretary of State for the Environment, ex parte: Royal Society for the Protection of Birds  EU:C:1996:297) 
where the RSPB ended the procedures that could have halted the development of the port of Sheerness under 
the Habitats Directive as it did not feel it could incur the loss in the chance of losing the proceedings.

139 Citing Corner House Research & Ors, R (On The Application of) v The Serious Fraud Office [2008] UKHL
60 (UKHL (2008)).

140 Case C-530/11 (n. 83), para. 58.
141 ibid para. 70 (emphasis added).
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that this brings in light of the potentially very high costs meant that the Court found that the 

UK had not correctly implemented the Directive.142

Through its explicit use of these examples, the Commission seemingly stressed the 

point  that  there  is  more  to  the  system  of  remedies  than  the  assertions  made  by  the 

communicant in the ACCC procedure. Indeed, these cases have ameliorated the situation in 

these countries, and sometimes to a significant extent. Although the argument can again be 

made that the first step in a preliminary reference procedure is crossing the threshold of the 

national court system, and these cases lower that threshold, it needs to be assessed whether all  

these individual changes truly complete the system of remedies and address the lack of direct 

public  interest  litigation  before  the  Court  in  Luxembourg.  Before  this  discussion,  it  is 

important to be aware how the analysis of the complete system of remedies through the lens 

of  the  currently  proposed  analytical  framework,  relates  to  the  principles  that  are  often 

mentioned in conjunction with the judicial  relationship between EU law and the Member 

States.

6.4 Beyond Effectiveness
The classical argument will be that this is in effect not something new, but that this is the 

logical development of the long existent principle of effectiveness. This principle, which aims 

to secure the possibility for subjects of EU law to be able to make use of their rights before 

national courts, has logically grown in effect as the areas in which the EU has legislated, have 

increased. With the increasing amount of environmental legislation, it is logical that there is a 

greater involvement of the European Court in giving effect to that legislation. Yet, although 

there are authors who see the development of this principle,143 especially in the light of the 

principle of effective judicial protection \set out in the Charter, the ECHR and in secondary 

legislation of the EU,144 it will be demonstrated how the Court’s approach to ‘effectiveness’ 

142 The cost regime has undergone significant changes, a new cost capping regime under the Civil Procedure 
Rules cap costs for individual applicants to GBP 5000,- (“Limit on costs recoverable from a party in an 
Aarhus Convention claim” Rule 45.43).

143 Arnull can be seen as one of the first authors to point out the relevance of the term and its development in  
the EU legal order. A Arnull, ‘The Principle of Effective Judicial Protection in EU Law: An Unruly Horse?’  
(2011)  36  ELRev  51;  However,  the  main  proponents  of  this  separate  development  are  Prechal  and 
Widdershoven, see (n 108).

144 S Prechal, ‘The Court of Justice and Effective Judicial Protection: What Has the Charter Changed?’ in C 
Paulussen and others  (eds),  Fundamental  Rights in International and European Law (TMC Asser  Press 
2016).
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and its cousins has been far from coherent. It is therefore rarely used to affect the procedural 

autonomy of the Member States to the same extent that it has in the Aarhus Convention cases. 

It is suggested that in effect, effectiveness has never strayed far from the balance that the 

Court used in Van Schijndel.145 The principles of effectiveness and effective judicial protection 

are therefore not as such the reason for the Court’s shift in approach regarding the complete 

system of remedies, but are tools that the Court can use to facilitate the shift.

The issue central to that development is the doctrine of the effectiveness of EU law. 

This legal concept, first set out in the Rewe case,146 made it clear that although the procedural 

autonomy of the Member States would be guaranteed,  the logical  limit  to  this  autonomy 

would be the fact that it should not be impossible or excessively difficult for citizens to make 

use of their (then) Community rights. Since then, the concept has had a varied life.  Butter-

buying Cruises,147 one of the first cases in which the Court interpreted the actual right to a 

remedy,148 led to the Court’s conclusion that: 

“[...]although the  Treaty  has  made  it  possible  in  a  number  of  instances  for  private 
persons to bring a direct action, where appropriate, before the Court of Justice, it was 
not intended to create new remedies in the national courts to ensure the observance of 
Community law other than those already laid down by national law.”149

Seemingly this secured the relationship of the Member States and the Union as one where 

each was emperor within its own empire. However, there are a number of difficulties with this 

approach. For one, although Rewe effectiveness specifically addresses the remedies available 

to subjects of EU law to make use of their rights, this is closely intertwined with the notion of 

the  effet utile  of European law.150 This can be seen most clearly in such landmark cases as 

Factortame I.151 This famous case that played during the fishing wars in the late seventies into 

the 1980’s, dealt with the possibility for interim relief. It is evident that whether a party can 

145 Joined cases C-430/93 and C-431/93  Jeroen van Schijndel and Johannes Nicolaas Cornelis van Veen  v. 
Stichting Pensioenfonds voor Fysiotherapeuten EU:C:1995:441, [1995] ECR I-4705.

146 Case  33/76  Rewe-Zentralfinanz  eG  and  Rewe-Zentral  AG  v. Landwirtschaftskammer  für  das  Saarland 
EU:C:1976:188, [1976] ECR 1989.

147 Case 158/80  Rewe-Handelsgesellschaft Nord mbH and Rewe-Markt Steffen  v. Hauptzollamt Kiel (Butter-
buying Cruises) EU:C:1981:163, [1981] ECR 1805.

148 Earlier cases like Von Colson (Case 14/83 n.104) and Heylens (Case 222/86 Union nationale des entraîneurs  
et cadres techniques professionnels du football (Unectef) v Georges Heylens and others EU:C:1987:442, 
[1987] ECR 4097), focussed on the effectiveness in guaranteeing those rights through existing means.

149 Case 158/80 Butter-buying Cruises (n.148) para 44.
150 A term  first  mentioned  in  Case  30/59  Gezamenlijke  Steenkolenmijnen  in  Limburg  v. High  Authority 

EU:C:1961:2, [1961] ECR 3.
151 Case  C-213/89  The  Queen  v  Secretary  of  State  for  Transport,  ex  parte:  Factortame  Ltd  and  others  

(Factortame I) EU:C:1990:257, [1990] ECR I-2433.
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invoke interim relief in order to sustain itself as it awaits a judicial decision on the matter 

which harms its (financial) situation, is a matter of access to justice. In certain cases, parties 

will refrain from a review procedure purely for cost considerations, thereby letting a potential 

illegal act stand. In the case of Factortame, a fishing company that saw itself confronted with 

English legislation that attempted to clamp down on the number of fishing boats that made 

use of English fish quotas without actually being in any real sense connected to the English 

fishing  industry,  requested  interim  relief  as  it  asked  for  the  review  of  these  potentially 

discriminatory  measures.  Under  then  applicable  English  law,  there  was no  possibility  for 

interim  relief  in  these  specific  appeal  procedures  against  general  applicable  acts  of 

government.152 The concept itself was known in English law, but was explicitly not present in 

this legal relationship.153 Famously, when confronted with the question whether the English 

courts were under the obligation to ‘create’ this remedy in such an instance, the ECJ came to 

the conclusion that:

 “[…] any provision of a national legal system and any legislative, administrative 
or judicial practice which might impair the effectiveness of Community law by 
withholding from the national court having jurisdiction to apply such law the 
power to do everything necessary at the moment of its application to set aside 
national  legislative  provisions  which  might  prevent,  even  temporarily, 
Community rules from having full force and effect are incompatible with those 
requirements, which are the very essence of Community law.”154 

Thus,  the  Court  forced  the  referring  court  to  make  use  of  the  interim  procedure  in  this 

situation  where  it  was  essentially  not  known in  English  law.  An interesting  point  in  this 

example  is  that  in  the  preceding paragraph to  the  one  quoted  above,  the  Court  starts  its 

argument by pointing out that the courts of the Member States are obliged to ensure the legal  

protection of the rights derived from the directly effective provisions in Community law,155 

which could signify an early indicator of the development of the principle of effective judicial 

protection. However, the final reasoning is based on the full effectiveness of European law.156

152 See, P Oliver, ‘Interim Measures; Some Recent Developments’ (1992) 29 CMLRev 7, 11.
153 For a discussion of the lacunae regarding the Crown, see MH Matthews, ‘Injunctions, Interim Relief and  

Proceedings against Crown Servants’ (1988) 8 Oxford Journal of Legal Studies 154.
154 Case C-213/89 Factortame (n.152) para 20.
155 ibid para 19: “[…] it is for the national courts, in application of the principle of cooperation laid down in 

Article 5 of the EEC Treaty, to ensure the legal protection which persons derive from the direct effect of  
provisions of Community law”.

156 Based  on  Case  106/77  Amministrazione  delle  Finanze  dello  Stato  v  Simmenthal  SpA  (Simmenthal)  
EU:C:1978:49,  [1978] ECR 629, well remembered for its assertion of supremacy over stricter norms of 
protection for citizens. Similarly, Francovich is best known for its effects on the principle of State Liability 
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Factorame I is often held up as an example of how far the Court can go in making use 

of ‘effectiveness’ in any guise or form, to bring about a profound change in the legal order of 

the Member State.157 Indeed, some authors would argue that  Factortame I  struck a critical 

blow to the very essence of the United Kingdom.158 As the Appellate Committee of the House 

of  Lords  disapplied  the  Merchant  Shipping  Act,159 the  parliamentary  sovereignty  of 

Westminster,  in  this  instance  closely  linked  to  the  procedural  autonomy of  the  UK,  was 

superseded by the sovereign in Brussels.160 However, it is exactly this constitutional feature in 

the English legal system that makes Factortame I a wrong example for a precedent regarding 

procedural  autonomy  and  its  fragility.  One  of  the  reasons  why  Factortame  I  is  of 

constitutional relevance is the fact that, as Lord Bridge noted in his speech, when Parliament 

created  the  European  Communities  Act  of  1972  (ECA),  it  bound  subsequent  sittings  of 

Parliament.  This  was  a  voluntary  limitation  of  the  sovereignty.  Under  the  notion  of 

Parliamentary Sovereignty, this is explicitly not possible. Yet the debate, that goes on even in 

recent case-law,161 makes it clear that the status of the ECA is far from clear. In Thoburn for 

instance,  Laws LJ argued that in fact the ECA has a constitutional status.162 It is a peculiar 

feature of the English legal system that statute can reach this status in a legal order where no 

written constitution exists. Indeed, the status of the ECA was again of prime importance in 

Miller,163 which raised the question of how often Parliamentary Sovereignty can be killed and 

revived. This work cannot possibly discuss the effects of  Factortame  in the English legal 

regarding the infringement of EU law by Member States, yet the formula used by the Court in securing this  
remedy is not unlike that in Factorame: “The full effectiveness of Community rules would be impaired and 
the protection of the rights which they grant would be weakened if individuals were unable to obtain redress 
when their rights are infringed by a breach of  Community law for  which a Member State can be held 
responsible.” Case  C-6/90  Andrea  Francovich  and  Danila  Bonifaci  and  others  v. Italian  Republic 
(Francovich) EU:C:1990:428, [1990] ECR I-5357,para 33.

157 Dougan argues that Zuckerfabrik Süderdithmarschen (Case C-143/88 Zuckerfabrik Süderdithmarschen AG v  
Hauptzollamt Itzehoe and Zuckerfabrik Soest GmbH v Hauptzollamt Paderborn EU:C:1991:65, [1991] ECR 
I-415)  and  Atalanta (Case  240/78  Atalanta  Amsterdam  BV  v  Produktschap  voor  Vee  en  Vlees
EU:C:1979:160, [1979] ECR 2137) are underestimated in effect when this example is used, see M Dougan,
National  Remedies  Before  the  Court  of  Justice:  Issues  of  Harmonisation  and  Differentiation  (Hart
Publishing 2004) 320.

158 NW Barber, ‘The Afterlife of Parliamentary Sovereignty’ (2011) 9 ICON 144.
159 There is a argument to be made for the fact that the House of Lords disapplied the Act, it did not invalidate  

it.
160 See the famous commentary by Sir William Wade, 'Sovereignty: Revolution or Evolution?' (1996) 112 LQR 

568
161 ‘ The fundamental legal basis of the United Kingdom’s relationship with the EU rests with the domestic, not  

the European, legal powers.’ Thoburn v Sunderland City Council (EWHC (Admin)) [69] and more recently 
on the status of the acts authorising the cross-country high speed interrail link, HS2 Action Alliance Ltd, R  
(on the application of) v The Secretary of State for Transport & Anor [2014] UKSC 3 (UKSC (2014)).

162 Going against the submissions of Ms Sharpston, before her days as an Advocate General.
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order to the extent that it deserves, yet the point that needs to be made here is that when the 

Court of Justice gave its judgment, it did not do so with an attack on the common law in 

mind.164 The struggle of the English judicial and parliamentary system with the effects of EU 

law, settled long before the enactment of the ECA, is a completely English one and has been 

eloquently answered by Lord Bridge. Factortame I has therefore not killed the parliamentary 

sovereignty, let alone the procedural autonomy of the Member States. 

Conversely, it has been argued that procedural autonomy in general is non-existent.165 

Yet this argument is built mostly on the complete system of enforcement that the Union and 

Court have built to ensure the application of EU law in the Member States.  Kakouris for 

instance demonstrates how the interplay between effectiveness and each individual element of 

the procedural system, time limits, interim measures and so further, has been brought under 

the scrutiny of the Court.166 On the other hand, Bobek bases his argument mostly on the fact 

that the concept of ‘procedural autonomy’ is enormously misconstrued, as the Member States 

have no real ‘freedom’, no ‘domaine réservé’ where they are unhindered by the meddling of 

the Court.167 In his opinion, it has been folly from the outset to consider that this section of the 

law of Member States would fall without the scope of EU law. Although the Union may be 

based on the principle of conferral,  once a measure of EU law finds its application in the 

national legal order, it is only logical that due to its nature, the procedural law is affected to 

give effect to that measure. 

A relatively new school of thought, that could in fact offer a reason behind the Court’s 

approach to the cases discussed, has been the development of effectiveness into a Principle of 

Effective  Judicial  Protection  (PEJP).  First  brought  to  prominence  by  Prechal  and 

Widdershoven,168 the  theory  implies  that  the  Court  has  moved  on  from  classical  Rewe 

effectiveness and is now applying a PEJP as a standard for access to the judiciary in the 

Member States, so as to guarantee the possibility for citizens to make use of their  Union 

rights. Prechal and Widdershoven build their argument on the introduction of human rights 

163 Miller & Anor, R (on the application of) v Secretary of State for Exiting the European Union (Rev 3) [2017]
UKSC 5 (UKSC (2017)).

164 Nor, for that matter, is there any indication that the Merchant Shipping Act at the time was a wilful attack on 
the supremacy of Community law.

165 M Bobek, ‘Why There Is No Principle of “Procedural Autonomy” of the Member States’ in HW Micklitz  
and B De Witte (eds), The European Court of Justice and the Autonomy of Member States (Intersentia 2012).

166 CM Kakouris, ‘Do the Member States Possess Judicial Procedural “Autonomy”?’ (1997) 34 CMLRev 1389.
167 Bobek (n 165) 11.
168 Prechal and Widdershoven (n 108).
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into the reasoning of the Court of Justice. Starting with Von Colson169 but more famously the 

reasoning behind  Johnston,170 the Court  wished to  ensure the full  effect  of the protection 

under (then) Community law of the equality of men and women.171 To secure these rights, 

what constituted ‘effective’ was broadened to include inter alia the guarantee of actual access 

to the court, the securing of their independence, checks on non-judicial remedies, potential 

reversal of the burden of proof, and the obligation of the public authority to give reasons for 

decisions.172 Of course,  these criteria  bear  an uncanny familiarity  to  the rights  secured in 

Articles  6  and  13  of  the  European  Convention  on  Human  Rights  (ECHR).  As  such, 

proponents of PEJP state that although it is in the case-law of the Court that PEJP started its 

development,173 it is with the entry into force of the Charter, and specifically Article 47 of the 

Charter, that a change has taken place.174 

This would explain the Court’s conclusions in Djurgården, Trianel, and LZ I. The most 

important underpinning of the Principle of Effective Judicial Protection (PEJP) seems to be 

the fact that there is no longer the negatively formulated obligation for the Member States that 

they will not unnecessarily complicate the possibility for their citizens to make use of the 

rights  set  out  in  EU  law.  Rather,  under  PEJP,  the  Member  States  are  under  a  positive 

obligation  to  create  the  possibility  to  invoke  these  rights.  This  is  an  especially  enticing 

argument in relation to the position of public interest litigants. Were the wording of  Butter-

buying Cruises  to hold,175 Member States would still be guaranteed the relative sanctity of 

their own choice regarding the place of public interest litigation in their legal systems. Certain 

extremes would certainly come under scrutiny. National courts would be obliged to interpret 

requirements for access to justice more favourably where these would be either vague or 

suitably adaptable through interpretation, as in Djurgården. However, the choice of a system 

based on the individual interest or impairment of a right will be of such an essential nature as 

to be inviolable by any mere municipal court. Were the Court to make use of PEJP, the rights 

169 Case 14/83 Von Colson (n.104).
170 Case 222/84  Marguerite Johnston  v. Chief Constable of  the Royal Ulster Constabulary EU:C:1986:206, 

[1986] ECR 1651.
171 Prechal and Widdershoven (n 108) 35.
172 ibid 36.
173 Reaching full fruition in the refugee law case of C-69/10 Samba Diouf EU:C:2011:524, [2011] ECR I-7151.
174 This is not only the crux in Prechal and Widdershoven (n 108) but is even more strongly argued by, ; M  

Safjan and D Düsterhaus, ‘A Union of Effective Judicial Protection: Addressing a Multi-Level Challenge 
through the Lens of Article 47 CFREU’ (2014) 33 YEL 3.

175 See Section 3 above at n.102.
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of public interest litigants secured through the Aarhus Convention, now an integral part of the 

European legal order,176 could be enforced.  Although the far-reaching manipulation of the 

legal systems of Germany and Slovakia can than still be considered as outliers, these cases 

would be the logical outcomes if one were to consider the trinity of the rights of the Aarhus 

Convention, the right guaranteed by Article 47 of the Charter, and the principle of overriding 

rights according to Simmenthal.

Here too, an essential problem presents itself. As Bobek explained in his approach to 

procedural autonomy,177 and as Krommendijk has eminently set out in his criticism of PEJP,178 

the actual case-law by the Court is erratic, to say the least, on this point. While Factortame 

may have illustrated the interconnectedness of effet utitle and effectiveness, the confusion of 

terms only begins there. 

When it comes to the Aarhus Convention case-law relating to access to justice, it is 

again unclear whether the Court has created a new concept against  which the systems of 

remedies within the Member States should be judged. In Djurgården, the Court did not make 

use of the principle of effective judicial protection, rather it stated that:

While it is true that Article 10a of Directive 85/337, by its reference to Article 1(2) 
thereof, leaves to national legislatures the task of determining the conditions which may 
be  required  in  order  for  a  non‐governmental  organisation  which  promotes 
environmental protection to have a right of appeal under the conditions set out above, 
the  national  rules  thus  established  must,  first,  ensure  ‘wide  access  to  justice’ and, 
second, render  effective  the  provisions  of  Directive  85/337  on  judicial  remedies . 
Accordingly, those national rules must not be liable to nullify Community provisions 
which provide that  parties who have a sufficient  interest  to challenge a project  and 
those whose rights it impairs, which include environmental protection associations, are 
to be entitled to bring actions before the competent courts.179

Although it is not explicitly mentioned using the traditional formula, this is most clearly a 

reference to  Rewe  effectiveness. The reason why one could be mistaken that the paragraph 

carries a meaning beyond that, is the fact that the discussion centres on the ENGO’s right to 

176 C-240/09  LZ I  (n.90) para. 30  “The Aarhus Convention was signed by the Community and subsequently 
approved by Decision 2005/370. Therefore, according to settled case-law, the provisions of that convention 
now form an integral part of the legal order of the European Union. Within the framework of that legal order  
the Court  therefore has jurisdiction to give preliminary rulings concerning the interpretation of such an  
agreement.”

177 Bobek (n 165).
178 J Krommendijk,  ‘Is  There  Light  on the Horizon? The Distinction between Rewe Effectiveness  and the 

Principle of Effective Judicial Protection in Article 47 of the Charter after Orizzonte’ (2016) 53 CMLRev 
1395.

179 Case C-263/08 Djurgården (n.84) para 45.
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access to justice under the Directive. However, the wording of the Court only pertains to the 

effectiveness of that right, not to a greater right to effective judicial protection that is served 

by it. 

Interestingly enough, it is exactly in the case where the consequences are of an elementary 

nature that the Court makes use of the traditional effectiveness formula. In BUND, the Court 

firstly invoked effectiveness as a principle that lies at the core of the case in paragraph 43, to 

each Member State its own in the absence of EU rules. However, those rules “[…] must not 

make it  in practice impossible  or excessively difficult  to exercise rights conferred by EU 

law.”. The Court went on to dismiss the German system of standing where individual rights 

have been impaired on the basis of that principle in one short paragraph:

“If, as is clear from that provision, those organisations must be able to rely on the same 
rights  as  individuals,  it  would  be  contrary  to  the  objective  of  giving  the  public 
concerned wide access to justice and at odds with the principle of effectiveness if such 
organisations  were  not  also  allowed  to  rely  on  the  impairment  of  rules  of  EU 
environment law solely on the ground that those rules protect the public interest.”180

It is only in the two Slovakian cases that the Court seemed to make use of the principle of 

effective judicial protection, but even there it is far from clear whether the Court actually tried 

to assert the principle on its own right, or was struggling to find the manner in which the 

general principle, Charter right and secondary law obligations intersect. Especially given the 

convoluted reasoning in LZ II and the completely opposite opinion of the Advocate General 

on the procedural autonomy of Slovakia in that situation, it seems that any real decision on the 

interaction  on  Rewe  effectiveness,  the  principle  of  effective  judicial  protection,  and  the 

procedural autonomy of the Member States has yet to be taken.

Previously,  the  Court’s  case-law  regarding  effectiveness  had  never  been  as  far-

reaching, or indeed activist as in these cases concerning the judicial interaction between the 

EU,  the  Member  States  and  the  Aarhus  Convention.  Although  much  has  been  said  of 

Factortame, Emmott181 and Levez,182 to name but a few, these cases can all be placed in their 

specific situational contexts. Whether it is the Marshall like requirement to make use of legal 

tools  that are available  in other procedures known to the legal order in  Factortame,183 or 

180 Case C-115/09 BUND (n.91), para. 46, emphasis added.
181 Case C-208/90 Theresa Emmott v. Minister for Social Welfare and Attorney General EU:C:1991:333, [1991] 

ECR I-4269.
182 Case C-326/96 B.S. Levez v. T.H. Jennings (Harlow Pools) Ltd. EU:C:1998:577, [1998] ECR I-7835.
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preventing the loss of (EU) rights due to procedural restrictions, these solutions are interesting 

yet not significant intrusions upon procedural autonomy. 

Nor  can  it  be  stated  that  the  shift  of  the  Court  towards  a  pro-active  principle  of 

effective protection can explain these interventions sufficiently. Although the theory behind 

PEJP can be helpful  to  understand a  potentially  greater  role  of the Court  of  Justice as a 

constitutional court in the Member States’ legal orders, to protect actively the possibilities of 

natural  and legal  persons to  make use of  their  EU rights shored up by Article  47 of  the 

Charter, the factual use of the principle by the Court is far from unambiguous. Various authors 

have clearly demonstrated the unsystematic use of the term in earlier cases.184 Regarding the 

Aarhus  cases,  the  Court  has  mainly  used  the  classical  interpretation  of  ‘effectiveness’ to 

achieve its goals. This can in part be seen in the light of the fact that at its core, PEJP is about  

the  positive  obligation  to  create  access  to  justice,  whereas  Rewe  effectiveness  prohibits 

hindrances  to  effectuate  a  right.  This  is  a  tenuous  argument.  It  fails  in  the  light  of  EU 

measures that seek to enhance justice in specific areas, in this case regarding the environment, 

as there is an obligation with a wide margin of discretion for the Member States which would 

imply  the  need  for  PEJP to  remedy  shortcomings.  However,  the  effectiveness  of  these 

measures can easily be used as the linchpin of judicial reasoning as well.

This leads to the situation where the Court in the LZ cases seems to use both concepts 

independently, with PEJP specifically being applied in the context of discussing the role of 

Article 47 of the Charter. That is in line with the proponents of PEJP, who see its rise as an  

emanation of the increased importance of fundamental rights in the EU’s legal order, and 

PEJP as the weaponisation of those rights. However, the LZ cases seem to only make it clear 

that the Court sees its earlier used principle reflected in Article 47 of the Charter, and although 

it is thus of great importance, the chance of it actually producing any greater effect seems 

183 Case  C-271/91  M.  Helen  Marshall  v. Southampton  and  South-West  Hampshire  Area  Health  Authority  
EU:C:1993:335. [1993] ECR I-4367.

184 Bobek  (n  165);  C  Mak,  ‘Rights  and  Remedies-Article  47  EUCFR and Effective  Judicial  Protection  in 
European Private Law Matters’, Constitutionalization of European Private Law (OUP 2014); Krommendijk 
(n 178); A van Duin, ‘Metamorphosis? The Role of Article 47 of the EU Charter of Fundamental Rights in 
Cases Concerning National Remedies and Procedures Under Directive 93/13/EEC’ (2017) 6 EuCML 190.
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unlikely. If anything, it can be argued,185 as the present author has done,186 that the inclusion of 

Article 47 of the Charter gives the Court a bottom line which it can require of Member States 

and indeed act upon to force the achievement of that bottom line.187

It can further be argued that although the concept of effectiveness, no matter the shape 

or form, is logically an important tool for the Court to bring about the actual goals of the 

Aarhus Convention, the fact that there is no structural pattern to discern in its use implies that 

it is just that, a tool. It can therefore not explain fully the effect of the Aarhus Convention in  

the EU legal order. Nor does it take into account the all effects of the complex system of 

developments that has arisen in the last decade. It can therefore be concluded that looking at  

the developments  towards  a  more federalised system of remedies through the lens of the 

current analytical framework where the interpretative space needed has been created through 

the shifts in the constituent elements of that space by way of the Treaty of Lisbon and the  

Aarhus Convention, offers a more solid clarification. Although the concept of effectiveness 

and the principle of effective judicial protection play a role, they are, as illustrated by for 

instance the reasoning behind the LZ I &II cases, standards to be achieved, they are not the 

manner in which the complete system of remedies is in effect shaped. As already indicated in 

the previous section, the fact that there is an apparent development in the completion of the 

system of remedies, at least within the area of environmental law, means that it is of import to 

test whether this new approach to the way in which public interest litigants are able to initiate 

the review of acts by the EU actually functions, or whether the old criticism still holds.

185 van Duin (n 184) 14; Krommendijk (n 178) 1412 Refering to the Opinion of AG Szpunar in Case C-49/14  
Finanmadrid EFC SA v. Jezus Vincente Alban Zambrano et al. EU:C:2015:746 at para 85: ‘I note that the 
Court has not yet had the opportunity to clarify the relationship between the requirements flowing from 
Article 47 of the Charter and those flowing from the principles of equivalence and effectiveness, which are 
very similar. The latter principle also embodies the general obligation on the Member States to ensure the  
judicial protection of rights deriving from EU law. Therefore, the question might arise as to whether Article  
47 of the Charter supplements or replaces the principle of effectiveness.’

186 van Wolferen (n 110).
187 A similar, yet perhaps clearer intertwining of these concepts is set out in Case C-199/11 Otis EU:C:2012:684 

paras 45-48 where the Court works from the beginning of the principle of effective judicial protection as a  
general principle, now laid down in Article 47 of the Charter as an expression of Article 6(1) ECHR.
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6.5 Are the Gaps in the Complete System of 
Remedies Remedied?

6.5.1 Introduction
The Court’s dedication to the completion of remedies is admirable. In general, it can be said 

that statements that place doubt upon the CJEU’s dedication to the Aarhus Convention are at 

least disproportionate to the actual amount of work that both Commission and Court have put 

in the enforcement of these procedural rights in the legal orders of the Member States. The 

essential  question,  and  the  central  criticism  of  most  authors  since  the  Court’s  original 

assertion in Les Verts,188 is whether this complete system does not encapsulate systemic gaps.

To that end, it is appropriate to remember the Opinion that had such a profound effect 

on the study of locus standi in the European Union. Advocate General Jacobs determined four 

gaps that he could see in the complete system of remedies that the Commission defended in 

the UPA case.189 These are the problems that led the ACCC to conclude that the decentralised 

approach to judicial review is not sufficient to protect the procedural rights of public interest 

litigants. Although the true proof of the pudding is in the eating, and a full analysis of national 

case-law would be needed to give a full overview of the effects of the Court’s Aarhus-related 

judgments,  for  the  current  analysis  of  the  effect  on public  interest  litigants,  the  potential 

mending of these gaps is sufficient. If the developments set out in the current work have led to 

the closing of these gaps, it can be concluded that for the purposes of the Aarhus Convention, 

there is a complete system of remedies.

6.5.2 The Power of National Courts to Declare EU Acts 
Invalid
The first point that Jacobs noted is the effect of the case-law under Case 314/85 Foto-Frost,  

which explicitly restricts to the Court of Justice the jurisdiction to pronounce on the validity 

of  (then)  Community  measures.190 The  Court  relied  on  the  function  of  the  preliminary 

reference procedure under (then) Article 177 EC, which it saw as existing mainly to ensure 

that Community law is applied uniformly in all the Member States. National courts are thus 

188 Case 294/83 Parti écologiste ‘Les Verts’(n.10).
189 Opinion of Advocate General Jacobs in Case C-50/00 P UPA EU:C:2002:197, ECR I-6677.
190 Case 314/85 Foto-Frost v Hauptzollamt Lübeck-Ost EU:C:1987:452, [1987] ECR 4199, para 17.
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“ordinary courts of Community law”,191 only in that they are free to assess the Community 

measure and come to the conclusion that its validity is in order. This point is therefore closely 

linked to the following one, where AG Jacobs addresses the need for a remedy. Here as well, 

the main point is the seemingly illogical demand that an applicant initiate proceedings before 

a court that cannot offer it the solution it seeks. This first point addressed the actual lack of a 

possibility to offer the annulment of an act of EU law. The subsequent point that the reference 

cannot be invoked as a remedy will be addressed in section 5.3, below.

While the previous chapters have discussed the way through which the Court has used 

the preliminary reference procedure to foster a connection between itself and the Member 

States judicature,  the element brought to the fore in the  Foto-Frost  case has not yet been 

discussed in that light. This is in part due to the fact that it has led to the adoption of a rule in 

EU law that is now so obvious, that it blinds us to the reality that the judgment was very 

significant at the time.192 Before Foto-Frost there was an implicit practice amongst the courts 

of the Member States where they would not apply or give their own interpretation on the 

application of European legislation.193 This was a result of the fact that lower courts were 

given the discretion to refer a question of European law to the Court, but the obligation only 

existed for courts against which no further remedy existed. As discussed in Chapter 2, the 

drafting of Article 177 EEC did not provide any further guidance, however Article 41 ECSC 

at the time gave exclusive competence to the Court to interpret any ambiguity in the law that 

could arise in a national dispute:

Article 41 ECSC
When the validity of acts of the High Authority or the Council is contested in litigation 
before a national tribunal, such issue shall be certified to the Court, which shall have 
exclusive jurisdiction to rule thereon.

This exclusive competence did not exist in Article 177 EEC, nor in its current incarnation 

authors argued that this might have been a deliberate omission by the drafters.194 This led to 

dissension  amongst  both  authors  and  Advocates-General  on  whether  or  not  it  would  be 

191 Opinion of Advocate General Jacobs in Case C-50/00P UPA (n. 146) para. 41.
192 See Bebr’s discussion on the various possibilities for the interpretation of (then) Article 177 EEC, G Bebr,  

‘The Reinforcement of the Constitutional Review of Community Acts Under Article 177 EEC Treaty & Case 
314/85 and 133 to 136/85’ (1988) 25 CMLRev 667.

193 As mentioned by Advocate  General  Mancini  in  his  Opinion in  Case 314/85  Foto-Frost  EU:C:187:230, 
(n.190) at 4.

194 See Chapter 2 and, for instance, LW Gormley, ‘Judicial Review in EC and EU Law—Some Architectural  
Malfunctions and Design Improvements?’ (2001) 4 Camb. YBELS 167, 177.
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possible for the Court to claim this jurisdiction so overtly, even though it had already hinted at 

it in earlier judgments.195 Most authors, at the time of the judgment and now, were of opinion 

that if the Court allowed this practice to exist, the law would no longer apply uniformly in the 

(then) Community. This lack of uniformity would degrade the cohesion of the project. On the 

other side of the debate, authors claimed that this was an exaggeration of the legal reality. 

When a lower court judges the European measure to be invalid, this validity only applies to 

the specific case at issue. In this sense, this is exactly how the reference procedure should 

operate, as the court nearest to the parties aims to apply European law, even where it finds it 

at fault. This system is precluded from escalation, as there will always be a remedy open to 

this finding of invalidity, meaning that should it be necessary to the parties, the court of last 

instance will be obliged to make a reference.

Interestingly, AG Mancini already referred to the strong relation between the Action 

for Annulment and the Reference Procedure. Not only did he remark that it would be illogical 

to offer inferior courts the competence to invalidate European acts  where apex courts  are 

precluded from this possibility, he connected this to the fact that this obligation on apex courts 

stems from the exclusive competence of the Court of Justice to annul acts in (then) Article 

173 EEC. Although AG Mancini agreed that the role of the national courts was more than 

“passing on the papers”,196 the weighty task of judging the validity  of European law is  a 

delicate one “[…] necessitating perfect knowledge of the relevant provisions, which are often 

drafted in an unpalatable, even esoteric jargon, or of economic data to which there is no ready 

access.”197 AG  Mancini  therefore  reached  the  conclusion  that  where  it  faced  any  doubt 

regarding the validity of a European act, every national court was under a duty to refer.

The Court did not follow the AG so fully in its reasoning in the judgment. When it  

comes to pronouncing on the competences of the inferior courts, the Court did not follow his 

reasoning  to  his  logical  conclusion.  Building  on  two  pillars,  the  uniform  and  consistent 

interpretation  and implementation  of  Community  law,  and the  coherence  in  the  complete 

system of remedies, the Court precluded national courts from finding Community acts invalid. 

On this second pillar, the Court preserved the AG’s idea of the place of the Court in the 

195 Case 28/62 Da Costa en Schaake NV, Jacob Meijer NV, Hoechst-Holland NV v Netherlands Inland Revenue  
Administration EU:C:1963:6, [1963] ECR 61; Case 16/65 Firma G. Schwarze v Einfuhr- und Vorratsstelle  
für  Getreide  und  Futtermittel EU:C:1965:117,  [1965]  ECR  1081;  Case  101/78  Granaria  BV  v  
Hoofdproduktschap voor Akkerbouwprodukten EU:C:1979:38, [1979] ECR 623.

196 Opinion in Case 314/85 (n.87) at 5 ([1987] ECR 4218).
197 ibid ([1987] ECR 4219).
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system of remedies. In a famous paragraph the Court stated that it is “[…] in the best position 

to decide on the validity of Community acts.”, adding that it could require institutions party to 

the proceedings to supply additional information where needed.

The  doctrine  has  been  widely  accepted  as  necessary  for  the  development  of  the 

European legal order. Some authors explicitly remark on the undermining of (now) Article 

263 TFEU should Foto-Frost be relaxed,198 a point the Court does not explicitly make itself. 

However, there are still critics of this rigidity, most famously in the realm of constitutional 

adjudication, for whom Foto-Frost and the reasoning on which it is built precludes a genuine 

discussion with the Court of Justice.199 Before addressing this development more fully, it is 

important to be aware what the underlying reasoning is. Some have stressed that, especially in 

combination with a less stringent interpretation of the CILFIT doctrine,200 in situations where 

it is eminently clear that an act is void, there should be jurisdiction for the national courts to 

make that assertion.201 If this first step were to be assumed, it would be possible to allow 

national courts to also assume a residual role in the finding of the law where the Court of 

Justice is not able to do so. This was the reasoning behind Advocate General Mengozzi’s 

Opinion in Gestoras Pro Amnistía and Others v Council,202 where he reasoned that Foto-Frost  

built on the premiss that there was a complete system of remedies.  However, in relation to the 

old  second  pillar  of  Police  and  Judicial  Cooperation  in  Criminal  matters  (PJCC),  this 

complete  system did  not  exist.203 The  whole  logic  underpinning  Foto-Frost  including the 

Court’s  reliance  on  the  exclusive  competence  in  (then)  Article  230  EC,  which  also  lent 

198 P Craig, ‘The Classics of EU Law Revisited: CILFIT and Foto-Frost’ in MP Maduro and L Azoulai (eds),  
The Past And Future Of EU Law (Hart Pub 2010) 184.

199 As will be discussed in the following paragraphs. For an overview and discussion see D Kochenov and M  
van Wolferen, ‘The Dialogical Rule of Law and the Breakdown of Dialogue in the EU’ (EUI LAW Working  
Paper Series 2018) Working Paper 1.

200 Case 283/81  Srl CILFIT and Lanificio di Gavardo SpA  v.  Ministry of Health (CILFIT)  EU:C:1982:335, 
[1982] ECR 3415. Which will be addressed when discussing the role of national courts as a real remedy in 
the following section.

201 Opinion of Advocate General Ruiz-Jarabo Colomer in Case C-461/03 Gaston Schul Douane-Expediteur BV 
v Minister van Landbouw, Natuur en Voedselkwaliteit EU:C:2005:415, [2005] ECR I-10513, referring to Da 
Costa – like situations.

202 Opinion in Case C-354/04 P Gestoras Pro Amnistía and Others v Council EU:C:2006:667, [2007] ECR I-
1579.

203 ibid para 121 ff “First, it cannot be said – as the Court was able to do with reference to Articles 230 EC and 
241 EC on the one hand and Article 234 EC on the other and in relation to measures adopted by Community 
institutions that Title VI of the EU Treaty established a complete system of legal remedies and procedures 
designed to permit the Court of Justice to review the legality of the Council measures referred to in Article  
34 EU. Indeed, it is clear that the jurisdiction conferred on the Court of Justice by Article 35 EU alone does  
not constitute a complete system of legal remedies and procedures such as to ensure review of the legality of  
such measures;”.
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credence to its assertion that it was ‘in the best position’, fell flat. Mengozzi therefore saw a 

role for the national courts, as the uniform and consistent interpretation of EU law could not 

be guaranteed under the second pillar, but judicial protection would still need to be secured. 

Given the above, it is easy to see the same problem arise in UPA and how Advocate General 

Jacobs  pre-empted  this  outcome.  In  the  discussion  on  the  right  to  effective  judicial 

protection,204 the Court stressed the relationship between (then) Article 230 and 234 EC as it 

did in Foto-Frost to come to its celebrated observation that they formed the complete system 

of remedies. Yet it is clear from the facts in the case that they do not form a complete system, 

at  least not where these acts of general application come into play without needing to be 

implemented.  Hence,  analogous to the point made by AG Mengozzi,  the possibility for a 

national  court  to  adjudicate  the  legality  of  the  European act  through original  jurisdiction 

would  mend  the  lacuna.205 Although  this  solution  could  be  considered  as  mixing  the 

boundaries between the jurisdictions of the inferior courts and the Court of Justice, one has to 

wonder to what extent this boundary is protected in the case of the CJEU’s solution. An, albeit 

vague, obligation for national systems to offer a remedy, yet not a directly European one, for a 

potentially European problem is an equally unsystematic, logically problematic, solution.206

This doctrine of EU law has not been discussed in the ACCC procedure and there is no 

sign that the Court has any intention of lifting the prohibition in Foto-Frost of national courts 

declaring EU law invalid. In the domain of fundamental rights, there have been serious issues 

on the increased conflict between the Court and the constitutional courts of certain Member 

States.207 This debate has led to the call by some authors for the possibility of constitutional 

204 It  should be mentioned  that  it  is  clear  from the  wording of  the  Court  that  although there should be a 
possibility for applicants to gain access to a court, and in this case a municipal one, UPA did not create an 
obligation on the Member States to, for example, create a remedy for the fishermen in Jego-Quere. Cf. the 
discussion on the whether effective judicial protection has any deeper meaning in Section 3.2 infra.

205 D Sarmiento, ‘Cilfit and Foto-Frost: Constructing and Deconstructing Judicial Authority in Europe’ in MP 
Maduro and L Azoulai (eds), The Past and Future of EU Law (Hart Pub 2010) 198.

206 See however how, through the interpretation of the complete system of remedies, the Court has secured 
judicial review in the domain of CFSP by allowing a reference to be made on the legality of a Decision  
setting out restrictive measures against legal persons believed to be closely linked to the Russian government 
at the time of the Crimean and Ukrainian crises. Case C-72/15 Rosneft EU:C:2017:236 paras 64-76.

207 In Case no. 15/2014  Dansk Industri (DI) acting for Ajos A/S vs.  The estate left by A.  the Danish Court 
refused to see General Principles of EU law as having primacy over Danish law, as these General Principles 
are unwritten and, in short, could not hold the democratic legitimacy needed. In the Spanish case, known in 
the EU as Case C-399/11  Stefano Melloni v Ministerio Fiscal  EU:C:2013:107, the Spanish Constitutional 
Court came to the conclusion that the primacy of EU law did not preclude the Spanish constitution from 
protecting the rights and sovereignty of the Spanish people in a case that dealt with the European Arrest  
Warrant. It then made use of a so-lange approach to the primacy of EU law, see Stc 16/2014 Boletín Oficial  
del Estado 11 March 2014, p. 91. Most famously, the German Constitutional Court has always been highly 
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pluralism in the EU.208 In this scenario, Member States would be able to protect their core 

constitutional values better where EU legislation had attempted to harmonise the issue.209 In 

all these cases, the Court has been reluctant to have even constitutional courts take a more 

active role in the assessment of the validity of EU law. The recent resolution of the first 

preliminary reference by the German Constitutional Court (GCC) has rightly been called “a 

game of chicken”.210 Although for now the dust has settled, this is to a large part due to the 

careful wording of the Court in the wording of the answer and willingness of the court in 

Karlsruhe  to  accept  that  reading.211 At  the  same  time,  the  reasoning  behind  the  Court’s 

Opinion 2/13 is to a large extent built upon not only the autonomy of the legal order, but the 

fact that that autonomy can be maintained due to the Court’s exclusive jurisdiction.212

The current interchange between the Court of Justice and the constitutional courts of 

the  Member  States  illustrates  the  main  problem with  Jacobs’s  point  when  placed  in  the 

concept of a more integrated judicial order. This discussion is no longer an issue with the most 

mundane of EU acts. With the closing of the gap regarding acts that are not in need of further  

implementation,213 and the strong line of the Court in forcing access to justice at a national 

level where there is even a hint of a link between the applicants and the Member State, it is  

difficult to imagine a lacuna for which the idea of AG Mengozzi still applies. It is only due to 

critical of the EU, with judgments on both the Maastricht  and Lisbon Treaties. The core of this critical  
analysis of the development of the EU has always been the possibility of a lower level of rights protection 
than  that  awarded  by  the  German  Constitution  to  German  citizens.  This  was  very  clear  in  the  first 
preliminary  reference  that  the  GCC  sent  to  the  CJEU  in  Case  C-62/14  Peter  Gauweiler  et  al.  
EU:C:2015:400, on the democratic representation guaranteed in the Constitution regarding the spending of 
German taxpayer’s money and whether this was sufficiently addressed in ECB policy.

208 J Baquero Cruz, ‘Another Look at Constitutional Pluralism in the European Union’ (2016) 22 ELJ 356; See 
also  Davies’ analysis  in,  ‘International  Trade,  Extraterritorial  Power,  and  Global  Constitutionalism:  A 
Perspective from Constitutional Pluralism’ (2012) 13 German LJ 1203; For a sceptical approach in the light 
of  the  recent  exchange  with  the  BVfG  on  OMT,  see  R  Daniel  Kelemen,  ‘On  the  Unsustainability  of  
Constitutional Pluralism: European Supremacy and the Survival of the Eurozone’ (2016) 23 MJ 136; M 
Goldmann, ‘Constitutional  Pluralism as Mutually Assured Discretion: The Court  of Justice,  the German 
Federal Constitutional Court, and the ECB’ (2016) 23 MJ 119; For a discussion on pluralism in light of the  
ECHR, see S Douglas-Scott, ‘Justice and Pluralism in the EU’ (2012) 65 Current Legal Problems 83.

209 The  biggest  problem has  for  instance  been  the  implementation  of  the  European  Arrest  Warrant,  see  J 
Komarek,  ‘European  Constitutionalism  and  the  European  Arrest  Warrant:  In  Search  of  the  Limits  of 
Contrapunctual Principles’ (2007) 44 CMLRev 9.

210 M Kumm, ‘Rebel without a Good Cause: Karlsruhe’s Misguided Attempt to Draw the CJEU into a Game of 
Chicken and What the CJEU Might Do about It’ (2014) 15 German LJ 203.

211 A Pliakos and G Anagnostaras, ‘Saving Face? The German Federal Constitutional Court Decides Gauweiler.’ 
(2017)  18  German  LJ;  A  Steinbach,  ‘All’s  Well  That  Ends  Well?  Crisis  Policy  after  the  German 
Constitutional Court’s Ruling in Gauweiler’ (2017) 24 MJ 140.

212 D Halberstam, ‘It’s the Autonomy, Stupid: A Modest  Defense of Opinion 2/13 on EU Accession to the  
ECHR, and the Way Forward’ (2015) 16 German LJ 105.

213 See Chapter 4, section 2 “Constitutional Changes to Standing’.
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the volatile nature of the debate surrounding constitutional rights and where they are protected 

that this issue is still relevant in that domain. Contrary to the situation in AG Mengozzi’s  

Opinion, where the Court  could not protect the rights of EU citizens, constitutional courts 

contend that  the Court  of Justice  does not  protect  the rights  of their  citizens  sufficiently. 

Although it will be shown that there are specific problems arising from the current system,214 

the possibility for national courts to disapply EU law is mostly theoretical and would not 

fundamentally contribute to the system of remedies. Especially public interest litigants have 

an interest in seeing the EU measure reviewed at the central level where its effects can be felt 

across  the  Union.  Although  certain  smaller  ENGOs  would  perhaps  benefit  from  this 

possibility,215 in a more integrated system of judicial protection, the public interest would lose.

6.5.3 A Reference is not a Remedy
As indicated in the preceding section, there is a considerable interlinking between Jacobs's 

first gap in the system of remedies and the second gap. While his first point relates to the lack  

of competence for national courts, the second relates to the limits of the competence that 

national courts do have.

“[…] the principle of effective judicial protection requires that applicants have access to 
a court which is competent to grant remedies capable of protecting them against the 
effects of unlawful measures.”

From the perspective of the applicant, there is no certainty that the procedure that he or she 

initiates will actually lead to the resolving of the problem which has made its way to the court. 

In part this is, due to the fact that the national court cannot immediately annul the measure 

that cause the actual problem. More importantly, due to the vision of the Court of Justice on 

the complete system of remedies, there is a great uncertainty as to whether or not the national 

judiciary will actually send a preliminary reference to the Court of Justice. 

This is one of the two gaps that the Treaty of Lisbon and the Court have clearly aimed 

to  close.  The Treaty  now clearly  establishes  a  duty  for  Member States  to  secure judicial 

protection  for  the  areas  that  fall  under  areas  of  EU  law.216 Yet,  even  where  successive 

214 See section 5.5 “A National Measure to Contest”.
215 Pre-empting  the  following  sections,  Case  T-396/09  Vereniging  Milieudefensie  &  Stichting  Stop  

Luchtverontreiniging Utrecht v. Commission EU:T:2012:301 comes to mind where again there is a difficulty 
in finding an act to contest before a court.

216 Article 19 TEU 2nd parapgrah, “Member States shall provide remedies sufficient to ensure effective legal 
protection in the fields covered by Union law”.
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judgments of the Court may have secured better access to justice for that initial step, these 

judgments cannot remedy the fact that this does not force a national court into action. This is 

in part due to the approach taken by the Court in  CILFIT,  where the Court first established 

that  courts  against  which  there  is  no  further  judicial  remedy are  not  required  to  make a 

reference where the answer to the question relating to EU law before them is either eminently 

clear (acte clair) or has already been addressed by the Court in its case-law (acte éclairé). In 

part,  this  judgment can be seen as  a  way in which the Court sought to  establish a  more 

equivalent balance between itself and these courts of last instance, allowing them to decide on 

whether to make a reference themselves.217 Although it is likely that these criteria, while not 

conferring the same obligation as set out in Article 267 TFEU for apex courts, are useful for 

inferior courts to judge the need for a reference,218 this does not necessarily lead to greater use 

of  the  reference  procedure.219 Rather,  inferior  courts  can  use  these  guidelines  to  reason 

themselves  into  a  position  where  they  feel  they  can  solve  the  problem  before  them 

themselves.220 Even  for  the  apex  courts,  although  under  a  greater  burden,  authors  have 

contested that the  CILFIT  criteria are too lax, leaving applicants vulnerable to a denial of 

justice.221 Although  Foto-Frost  establishes an obligation for any court to refer a question of 

validity to the Court of Justice, there can be numerous reasons why national courts want to 

handle the problem without this challenge.222

The CILFIT doctrine has at least given rise to a discussion on its functioning regarding 

the apex courts. It is clear that the number of references from these instances is so exceedingly 

rare,  that every single one leads to an increase in academic output.223 As discussed in the 

preceding section, it is clear that there is at least a fermenting disagreement on how issues of 

constitutional rights should be judged. Given the sheer number of lower national courts, it is 

217 Rasmussen sees this as a ‘give’ and ‘take’ by the Court, where the illusion of freedom is countermanded by  
the strict obligations of finding an acte clair situation. H Rasmussen, ‘The European Court’s Acte Clair  
Strategy in CILFIT’ (1984) 9 ELRev 242.

218 Arnull makes it clear that this is what has in effect happened in England and Wales, A Arnull, ‘The Use and 
Abuse of Article 177 EEC’ (1989) 52 MLR 622.

219 ibid; Craig (n 198).
220 Jacobs already mentioned his fear, though focussing on the possibility that national courts will to easily 

divest the burden of a reference procedure on to the highest court, in Case C-338/95 Wiener S.I. GmbH v  
Hauptzollamt Emmerich EU:C:1997:352, [1997] ECR I-6495. para 61-63.

221 Sarmiento (n 205) 197.
222 Rasmussen has for instance advocated a restriction of CILFIT, leaving references only as a (mandatory) tool  

for apex courts, as one of the reasons for inferior courts not to refer was the time that was needed to receive  
an answer. H Rasmussen, ‘Remedying the Crumbling EC Judicial System’ (2000) 37 CMLRev 1071.

223 Sarmiento (n 205).
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difficult to gain any actual insight on the willingness of these courts to refer. Research by 

Heyvaert  et al.224 has at least made it clear that the presumption made by Weiler that lower 

courts like to refer due to the power and status it gives them, can be an oversimplification.225 

That leads to the problem that, especially in highly technical, and political situations such as 

with environmental legislation, national courts may find the subject-matter either too difficult 

to refer or they mangle the question.226 The result is that only highly specialized public interest 

organisations are even in a position to process the full complexity of the case and realize a  

potential for litigation. After a potentially costly process of initiating the procedure, due to 

mandatory appeal  procedures and the need for legal representation of a certain quality to 

navigate the national legal context, these organisations are then at the mercy of an unknown 

number of judges before a reference is made. When the court then receives an answer, it is 

only to be hoped that it correctly makes use of it.227 Bogojević has convincingly demonstrated 

that the process not end with the answer of the Court, as Swedish judges’ use of these answers 

can be qualified in four categories of differing grades of compliance.228

Given  the  above  it  is  clear  that  there  are  problems  in  relation  to  the  reference 

procedure.  The  many  points  within  the  procedure  where  the  issue  of  the  applicants  is 

dependent on circumstances beyond their  control,  surely has an impact on legal certainty. 

Although these circumstances will also surround the case where, for instance, a public interest 

litigant requests the national judge to consider a reference to the Court of Justice on the basis 

of the possible illegality of a European act, it should be pointed out that these problems will  

sooner arise where a national measure is contested. There is no logical reason for a national 

court to refuse the applicant’s request, unless there is a fear of abuse. In most circumstances, 

the  fear  of  pushing  the  parcel  on  to  the  next  court  is  based  on  the  political  problems 

224 V Heyvaert, J Thornton and R Drabble, ‘With Reference to the Environment: The Preliminary Reference, 
Procedure, Environmental Decisions and the Domestic Judiciary’ [2014] LQR 413.

225 Weiler, ‘The Transformation of Europe’ (n 5); see also, K Alter,  The European Court’s Political Power:  
Selected Essays (OUP 2010) ch 5. "The European Court's Political Power".

226 David Edward gives a number of examples of the manner in which national courts approach the preliminary 
reference question, see D Edward, ‘National Courts - the Powerhouse of Community Law’ (2004) 5 CYELS 
2002-3 1.

227 The  case  of  Janko  Rottman comes  to  mind  in  case  C-135/08  Janko  Rottman  v  Freistaat  Bayern 
EU:C:2010:104, ECR I-1449. Here the German Court when confronted with a response that made it clear 
that the removal of his citizenship and the subsequent loss of EU citizenship should be considered such an 
onerous result that the national court should give considerable weight to this fact in its weighing of the 
situation, still chose to strip the lying dentist from his nationality.

228 S Bogojević,  ‘Judicial  Dialogue Unpacked:  Twenty  Years  of  Preliminary  References  on  Environmental  
Matters Initiated by the Swedish Judiciary’ (2017) 29 JEL 263, 273.
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surrounding the national issue. Indeed, the success of the preliminary reference procedure in 

its other function has been accredited to its wide use to set aside national rules on the basis of 

EU law.229 Although the plural of anecdote does not equal data, there is no reason to think that 

a reference regarding the review of EU acts would be less successful. If anything, a national 

court would be less hindered by political considerations when there is a possibility to ‘blame 

Brussels’. 

Creating a right to a preliminary reference would therefore not necessarily remedy this 

gap. Although it describes a degree of legal uncertainty, the degree to which this is an actual  

gap is difficult to prove. There is no reason to assume that the creation of Article 19 TEU and 

the strong interpretation that the Court has given to it  in Opinion 1/09 is solely meant to 

ensure  the  effect  and  uniformity  of  EU  law.230 While  keeping  the  preliminary  reference 

procedure within the remit of the courts, it  stops just short of creating an actual right for 

applicants to invoke a reference. Interestingly these developments regarding the place of the 

preliminary  reference  have  been  acknowledged  by  the  ECtHR.  It  recently  judged  the 

reference procedure to be an inherent part of the legal order of the Member States, so that 

where national courts choose not to refer, they must motivate their reasoning.231 Although this 

does not create a right to a reference, nor did these cases deal with the potential illegality of a  

EU act, it is an affirmation of the important role that the reference procedure now plays in the 

legal orders of the Member States. It is equally a clear indication of the interwoven nature of 

the European judicial orders, where an EU procedure is now an inextricable element of the 

procedural law of all Member States. Although the ECtHR comes to these judgments within 

the framework of Article 267 TFEU and this obligation is, in line with  CILFIT  and  Foto-

Frost, an obligation for courts of last instance, like the aforementioned cases it is difficult to 

see how a lower court when confronted with the dilemma of a reference can decline to refer 

without  proper  motivation. Although  this  does  not  equate  the  preliminary  reference  to  a 

remedy strictu sensu, it’s development and embedding does address Jacobs’s main issues with 

the nature of the procedure.

229 As discussed in Chapter 2, see also, Weiler, ‘The Transformation of Europe’ (n 5); Alter,  The European  
Court’s Political Power (n 225); M Broberg, ‘Judicial Coherence and the Preliminary Reference Procedure’ 
(2015) 8 REALaw 9.

230 See n.105 and the discussion below.
231 For instance in  Ullens de Schooten  no. 3989/07 and 38353/07, 20 September 2011;  Dhahbi v Italy  no. 

17120/09, 8 April 2014; most recently Schipani v Italy no. 38369/09, 21 July 2015.
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6.5.4 Procedural Disadvantages of Cost and 
Representation 
As can be inferred from the discussion above,232 all rights relating to the preliminary reference 

procedure are conditional upon the obligation of the apex court. Only when this court fails to 

properly reason its choice not to refer a question to the Court of Justice, refuses outright to 

make a reference, or has a clearly misguided interpretation of an acte claire/éclairé,233 is an 

applicant  ‘protected’.  However,  this  protection  remains  conditional  upon  a  successful 

invocation of Köbler liability, which in the case of public interest litigants does not resolve the 

problem. Although the recovery of the court costs may be welcome, it will rarely be the case 

that the public interest litigant has suffered any other personal damage as a result of the failed 

reference. Other means of securing redress, either through the ECtHR in order to find a breach 

of Article 6 ECHR, or through a new procedure on the breach of EU law can take up a lot of  

time. Time, in all judicial proceedings, does not equal money, time eats money. This means 

that in effect, when the complete system of remedies fails a public interest litigant, it is only 

those  few  well-funded  institutions  that  can  have  this  remedied.  This  is  especially 

unsatisfactory in the light of the Aarhus Convention,  which specifically aims to empower 

citizens to safeguard their own living environment.

Here, as the Commission has argued before the ACCC, the EU and its Court have 

taken successful  steps  to  at  least  the  national  context  of  the  problem.  To summarize  the 

discussion, the cost of litigation in England is notoriously high. Although these costs could be 

limited through Protective Expense Orders  (PEO), this  is  at  the discretion of the English 

judges and the guidelines that governed this system are difficult to navigate for the general 

public.  After  a  reference  to  the  Court  of  Justice234 and  a  successful  case  brought  by  the 

Commission,235 the UK government  finally  undertook a  redrafting of  the  Civil  Procedure 

Rules  (CPR)  to  bring  them  in-line  with  the  requirements  of  the  Aarhus  Convention  as 

interpreted by the Court of Justice.236

232 Jacobs raises this point as the last point to be considered. However, for reasons of textual clarity, this point is  
discussed at this stage.

233 Case 283/81 CILFIT (n.200) see section 5.2 “The Power of a National Court to Declare EU Acts Invalid”.
234 Case C-260/11 Edwards EU:C:2013:221.
235 Case C-530/11 Commission v. United Kingdom EU:C:2014:67.
236 See, Costs Protection in Environmental Claims: government response, November 2016, see also B Jaffey 

and R Mehta, ‘Reigning in the “Prohibitive Expense” of Environmental Litigation: Edwards v Environment  
Agency’ (2013) 18 Judicial Review 403.
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This  one  success  does  not  necessarily  solve  the  chilling  effect  of  prohibitively 

expensive litigation, as even within the United Kingdom there are still differences between 

the countries on the cost of environmental litigation.237 This only illustrates how the difficult 

question  of  costs,  quickly  becomes  a  case  by  case  problem to  solve.  Recent  reports  by 

Darpö238 and the follow-up by Backes,239 based on national reporting of experts, make this 

very clear.  In numerous country reports,  the effect  of costs  on access to justice has been 

marked as a concern. The reasons for these costs are however legion, ranging from a clear  

structural defects to the procedural law, such as in England and Ireland, to the high costs of 

lawyers,  or  extended  periods  of  litigation.240 The  follow-up  report  presenting  the  socio-

economic  implications  regarding  access  to  justice,  prepared  by  Backes  and  Maastricht 

University for DG Environment,241 paints a similar picture. Costs are potentially chilling and a 

point  of  attention,  but  beyond the  UK,  there  is  no  indication  of  structural  defects  in  the 

procedural law that lead to the conclusion that the review of an act by the EU through the 

initiation of a procedure at a national level is automatically exceedingly expensive. Moreover, 

even the ACCC has had few cases stemming from with the EU on prohibitive costs. In the 

overview of case-law published by the Committee, a total of 4 cases deal with the problems of 

cost in relation to access to justice under Article 9(4) of the Aarhus Convention.242 Three of 

those cases deal with the United Kingdom.

An argument can be made that these costs are likely to increase in the light of the 

reference  procedure,  as  time  often  equals  money  in  any  process  of  litigation.  This  is 

exacerbated in cases where the reference is only made by the apex court in a Member State’s 

judicial  system. It  should be recalled that  this  is  not necessarily dissimilar to  many other 

strongly  tiered  systems,  especially  where  they  are  federal  in  nature.  Any  court  in  those 

systems will need to be convinced of an applicant’s claim to, for instance, the infringement of 

237 B Christman, ‘The Poor Have No Lawyers: Scotland’s Non-Compliance with the Access to Environmental  
Justice Pillar of the Aarhus Convention’ (2014) 4 King’s Inns Student Law Review 105.

238 J Darpö, ‘Effective Justice? Synthesis Report of the Study on the Implementation of Articles 9.3 and 9.4 of  
the  Aarhus  Convention  in  the  Member  States  of  the  European  Union’ (European  Commission  /  DG 
Environment 2013) 2013-10-11/Final.

239 C Backes, ‘Possible Initiatives on Access to Justice in Environmental Matters and Their Socio-Economic 
Implicantions.’ (European Commission 2013) DG ENV.A.2/ETU/2012/009rl.

240 See for instance the table in Darpö (n 238) 50.
241 Backes (n 239).
242 Spain ACCC/C/2009/36 ECE/MP.PP/C/1/2010/4/Add.2 February 2011, United Kingdom ACCC/C/2008/23 

ECE/MP.PP/C.1/2010/6/Add/1 October 2010, United Kingdom ACCC/C/2008/27 
ECE/MP.PP/C/1/2010/6/Add/ 2 November 2010, United Kingdom ACCC/C/2008/33 
ECE/MP.PP/C.1/2010/6/Add.3 December 2010
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a constitutional right or of a federal limitation. The fact that in the, mostly, adversarial trial 

systems in the EU Member States this does not need to occur is not a defect merely because in 

some cases it will hinder a public interest. Although by its very nature, the infringement of a  

public interest is not easily compensated through monetary means, there is a possibility for the 

national  acts  that give effect  to the contested act  to be suspended for the duration of the 

preliminary reference.243 Finally, the current duration for a preliminary reference procedure is 

15 months, which has been the lowest in 30 years of the Court’s history.244 A direct action 

before the General Court however takes almost 19 months. Although the national procedure 

will add to the duration of the procedure, it is a logical overstretch to claim that this will be 

solved through a direct action. 

It therefore remains an ongoing problem that public interest litigants are exposed to 

the risks of prohibitive costs  even where they do not  seek to contest  a national  measure. 

However, although Jacobs’s criticism is valid and the concerns on costs for public interest 

litigants are credible, the fact is that an early reference to the Court of Justice is probably a 

better solution than any alternate remedy the Court can offer. As such, it becomes clear that 

the complete system of remedies largely hinges on the last of Jacobs's gaps.

6.5.5 A National Measure to Contest
The discussion on the rights and costs of the procedures leeds to this final point. There needs 

to  be  a  national  measure  in  place  before  any  applicant  can  hope  to  initiate  a  review of 

European acts  by way of the preliminary reference procedure.  Clearly,  this  is  the part  in 

Jacobs’s criticism that  has sparked the changes in  the action for annulment regarding the 

regulatory act. It is also the issue that is the biggest source of contention between Commission 

and the  communicants  in  the  ACCC procedure.  In  the  opinion of  the  Commission,  most 

European environmental legislation will take effect through an implementing act on a national 

level. Where this is not the case, the regulatory act will most likely apply. The closing of all  

three  other  gaps  in  the  complete  system of  remedies  is  to  a  certain  extent  dependent  on 

whether this reasoning is valid. In the most positive approach to the case-law of the Court and 

the failures found to exist by Jacobs, the case-law has remedied a number of major flaws and 

243 MP Broberg and N Fenger, Preliminary References to the European Court of Justice (OUP 2010) 343.
244 Court of Justice of the European Union, ‘Annual Report 2016’ (CJEU 2017) 28; Down 1.5 months since  

when Schwensfeier brought this point to attention, Schwensfeier (n 113) 301.
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it  is  now for  national  courts  to  do their  job.  Whether  or  not  there  is  an  act  that  can  be 

challenged in the appropriate legal order is, however, not an issue of loyalty, but of fact. 

The complete system of remedies as envisioned by the Court in  Les Verts addressed 

the relationship that exists between potential applicants and the contested act.245 In each of the 

famous cases now often used by advocates of wider access to justice the Court relegates the 

issue of legality review to the domain of national legal orders. It is on this level that the actual 

relationship between the act and the applicant exists, and where an issue of law needs to be 

resolved. This concept has been referred to as ‘judicial subsidiarity’.246 Yet, this does not cover 

fully the working of the complete system of remedies. Using the term subsidiarity evokes the 

idea  that  the  Member  States  are  guaranteed  protection  against  EU  overreach.247 Judicial 

subsidiarity therefore implies the idea that there is an area reserved for the national courts in 

which,  for  the  fulfilment  of  the  goals  of  the  judicial  system,  they  are  free  to  operate. 

Especially in the light of judicial review, this is mistaking jurisdiction for competence. The 

Court has always stated that national courts are exceptionally well-placed to apply EU law as 

it interfaces with the national legal order. Therefore, national courts will always have full and 

sole jurisdiction to interpret national law. However,  whereas subsidiarity aims to secure a 

more decentralized functioning of the EU, the preceding chapters and certainly this discussion 

on  the  necessity  for  a  national  measure  illustrate  a  move  towards  centralisation  of 

interpretation, with diminishing discretion for national courts.248 This distinction is important 

to keep in mind when discussing the manner in which the Treaty of Lisbon has attempted to 

solve Jacobs's last gap in the full system of remedies.

The necessity of a national measure is of course also the most famous element in Jacobs's 

clarion call. It was this element that the Intergovernmental Conference aimed to address in the 

drafting of the Constitution for Europe when it inserted the new clause into the action for 

annulment.  Following  the  realisation  that  there  existed  a  category  that  necessitated  the 

245 Case 294/83 Parti écologiste ‘Les Verts’ (n.10) para 23.
246 Werkmeister, Potters and Traut (n 122) 165; Peers and Costa (n 120) 95; Bogojević (n 122).
247 D Cass, ‘The Word That Saves Maastricht? The Principle of Subsidiarity and the Division of Powers within  

the European Community’ (1992) 29 CMLRev 1107.
248 Cortés Martín gives examples in which the CFI has in fact acted as an insurance mechanism in situations 

where national courts were not able to do so (for instance in case of the non-contractual liability of the 
Union) see, JM Cortés Martín, ‘Ubi Ius, Ibi Remedium?—Locus Standi of Private Applicants under Article 
230 (4) EC at a European Constitutional Crossroads’ (2004) 11 MJ 233, 252–253.
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breaking of the law to have its validity reviewed,249 the action for annulment now provides 

that:

“Any natural or legal person may, […] institute proceedings […] against a regulatory 
act which is of direct concern to them and does not entail implementing measures.”

Although this innovation was briefly heralded by the Commission as one of the remedies to 

the communicants complaints in the ACCC procedure, the place of the regulatory act in the 

complete system of remedies is of ambiguous relief to public interest litigants. As observed in 

Chapter 4, the focus of the Discussion Circle when discussing the functioning of the Court 

was squarely on the special situation that existed in the case of Jégo-Quéré:250 an erga omnes 

act by the Commission with the aim to further define and refine issues that come up in the 

enactment of the mother act.251 Whereas there could be a foreseeable larger importance for the 

concept of the regulatory act, it has been observed how the system of exhaustive legal acts 

that would have existed under the Constitution of Europe, did not find its transposition in the 

Treaty of Lisbon.252 It has perhaps been for rhis reason that some commentators have held a 

glimmer of hope for the possible expansion that this extension of the fourth paragraph of 

Article 263 TFEU would bring.253 As the first cases in which the applicants claimed standing 

made their way through the Courts, it quickly became clear that that Court was aware of this 

interpretative possibility, yet saw itself severely limited to actually make use of it.

249 See to this end, chapter 4.2.3 of the present work.
250 Case C-263/02P Jégo-Quéré v. Commission EU:C:2004:210, [2004] ECR I-3425.
251 In Jégo-Quéré, the contested regulation, Regulation No. 1162/2001, was an emergency measure to save the 

population  of  juvenile  hake.  The  competence  to  do  so  flowed  from  the  mother  act,  namely  Council  
Regulation No 3760/92. 

252 The confusion this causes is made clear by the assumptions made by Advocate General Wathelet in Case C-
133/12P Stichting Woonpunt v. Commission EU:C:2013:336 regarding the relationship between the different 
acts qualified in the Treaty of Lisbon: “[...] I do not consider that it is possible to infer from the use of the 
term ‘legislative acts’ in the first paragraph of Article 263 TFEU a contrary meaning within acts of general  
application to the expression ‘regulatory act’ in the fourth paragraph of that article. In fact, the opposite of a  
legislative act is not necessarily a regulatory act but rather an implementing act, the name specifically used  
in Article 291 TFEU.”. Of course, as has been made clear in Chapter 4, both of these statements have no  
relation  to  the  concept  of  the  regulatory  act  as  it  was  first  drafted.  Rather,  like  the  reasoning  behind 
spontaneous generation, the AG seems to infer that out of its native context, the regulatory act can become  
something different all together. 

253 M Kottmann,  ‘Plaumanns Ende:  Ein Vorschlag Zu Art.  263 Abs.  4 AEUV’ (2010) 70 ZaöRV 547; CF 
Bergström, ‘Defending Restricted Standing for Individuals to Bring Direct Actions Against “Legislative” 
Measures: Court of Justice of the European Union Decision of 3 October 2013 in Case C-583/11 P,  Inuit  
Tapiriit Kanatami and Others v. European Parliament and Council’ (2014) 10 EuConst 481; However, see 
analysis of the possibilities for the Court to interpret the regulatory act, which are more sceptical, Gormley,  
‘Access to Justice’ (n 113).
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The Inuit Tapiriit Kanatami case came to the Court on appeal from the judgment by the 

General Court.254 It is the first case in which GC had had the opportunity to address the notion 

of the regulatory act in rafter the Treaty of Lisbon entered into force.  In  Inuit,  the 

applicants argued that the Seal Fur Ban,255 was of a regulatory nature, which concerned them 

directly  without  any  implementation  by  any  of  the  Member  States.  This  is  in  fact  an 

extrapolation of the argument that has been made by some authors, that purely legislative acts 

can  have  regulatory  aspects  within  them.256 To the  First  Nations  in  Canada  the 

specifics regarding the amount of seal-products they are allowed to sell on the condition 

that these products are the result of their traditional subsistence, seemed to be of a 

regulatory nature. The GC went through an analysis of what the logical meaning of the term 

could be,257 before settling  on  an  historical  interpretation  in  the  light  of  the  work  of  the 

IGC.258 Given  the placement and textual differentiation of the term from the legislative 

act, and given which came into being under Article 95 EC (now 114 TFEU), was adopted 

through the co-decision procedure. That procedure is now known as the ordinary legislative 

procedure, under Article 294 TFEU, and is qualified by the Treaty as a legislative act.259 

Therefore, the Seal Fur Ban could not be a regulatory act. More importantly, during its 

interpretative expedition, the GC came to the conclusion that the regulatory act logically had 

to cover “[…] all acts of general  application apart from legislative acts.”.260

Although it is easy to see what, in the reasoning of the GC is not a regulatory act, 

defining what is a non-legislative act of general application is considerably more difficult. It 

was a happy coincidence that within two months the GC could give a positive declaration on 

what constituted a regulatory act. In  Microban,261 the point of contention was whether the 

decision of the Commission to leave the additive ‘triclosan’ off the list of approved additives 

to packaging material that may come into contact with foodstuffs. Although this case is more 

254 Case C-583/11P Inuit Tapiriit Kanatami and Others v. Parliament and Council EU:C:2013:625, appealing 
Case T-18/10 Inuit Tapiriit Kanatami and Others v. Parliament and Council EU:T:2011:419

255 Regulation (EC) 1007/2009 on trade in seal products [2009] OJ L 286/36.
256 Most prominently, Barents, on whose argument more below, R Barents, ‘The Court of Justice after the 

Treaty of Lisbon’ (2010) 47 CMLRev 709.
257 Case T-18/10 Inuit Tapiriit Kanatami (n.254) paras 47-48
258 ibid paras 49-51 “It is apparent, inter alia from the cover note of the Praesidium of the Convention […] that, 

in spite of the proposal for an amendment to the fourth paragraph of Article 230 EC mentioning ‘an act of  
general application’, the Praesidium adopted another option, that mentioning ‘a regulatory act’.” See also 
chapter 4 of the present work.

259 See Article 289 TFEU.
260 Case T-18/10 Inuit Tapiriit Kanatami (n.254) para 56.
261 Case T-262/10 Microban International Ltd. v. Commission EU:T:2011:623.
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importantly discussed by scholars in addressing the notion of direct concern and individual 

concern, it is the first case in which the inclusion of the regulatory act was used to the benefit  

of an applicant. Commission Decision 2010/169/EC,262 originating from the authority invested 

in  the Commission under  Directive 2002/72/EC263 “[…] applies to objectively determined 

situations and it  produces legal effects  with respect to categories of persons envisaged in 

general and in the abstract”.264 Due to this derived authority, the contested decision fell under 

the heading of an implementing act,265 not a legislative one, which led to Microban’s request 

for  review being admissible.  This meant  that  in  Microban,  the GC also made an explicit 

choice regarding the hierarchy of norms that did not transfer into the Lisbon Treaty, with 

implementing acts under Article 291 TFEU falling under the possible heading of regulatory 

acts.

Interestingly,  in  the  appeal  the  AG  did  not  necessarily  agree  with  the  strict 

interpretation of the GC:

“In view of the differences between the Constitutional Treaty and the Treaties now in 
force, it would be conceivable in theory to give the expression ‘regulatory act’ in the 
fourth paragraph of Article 263 TFEU a different meaning, as the appellants propose,  
and to understand it more broadly than was intended by the European Convention and 
the authors of the Constitutional Treaty, with the result that even legislative acts could 
be regulatory acts.”266 

This formed the basis for the AG’s approach to the system of acts as it exists under the Treaty 

of Lisbon, as the appellants aimed to make use of the lacking hierarchy. The aboriginal tribes 

argued that under the Treaty of Lisbon, the mistranslation from the Constitution entailed that 

not  all  non-legislative  acts  were  delegated  acts,  and  that  implementing  acts  could  be 

regulatory acts.267 

The Court however, did not see a possibility to stray much from the course set by the GC. The 

Court clarified that it had already established that in the interpretation of the law, it is not only 

the wording and the objectives that need to be respected, but that this needs to be placed in the 

262 Commission Decision (EU) 2010/169 concerning the non-inclusion of 2,4,4’-trichloro-2’-hydroxydiphenyl 
ether in the Union list of additives which may be used in the manufacture of plastic materials and articles 
intended to come into contact with foodstuffs under Directive 2002/72/EC [2010] OJ L75/25.

263 Directive (EC) 2002/72 Plastics and Materials [2010] OJ L75/25.
264 Case T-262/10 Microban (n.261) para. 23.
265 ibid para. 22.
266 Opinion of the Advocate General Case C-583/11P Inuit Tapiriit Kanatami EU:C:2013:21 para. 43.
267 Case C-583/11P Inuit Tapiriit Kanatami (n.254) para 32.
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correct context.268 Citing Pringle, where the Court of Justice had made use of the travaux that 

led to the Treaty of Maastricht,269 it  defended the reliance of the GC on the work of the 

Discussion Circle during the IGC on the Constitution for Europe. It concluded its analysis of 

the concept by stating that:

“Accordingly,  the  use  of  the  term ‘regulatory  act’ in  the  draft  amendment  of  that  
provision made it possible to identify the category of acts which might thereafter be the  
subject of an action for annulment under conditions less stringent than previously, while 
maintaining  ‘a  restrictive  approach  in  relation  to  actions  by  individuals  against 
legislative acts […]’.”270

It is clear that the Court saw itself bound by the mandate and reasoning of the IGC in its 

discussion on the functioning of the Court. Although the suggestion has been made, by inter 

alia AG Kokott, that there was a possibility for a broader interpretation of the term, this would 

not work within the system that was envisioned with the Constitution. Although the hierarchy 

of acts is now to a certain extent missing to truly underpin it, the general methodology within 

the action for annulment remains the same.271

If the theoretical framework is used to analyse this specific sub-clause, the limitations 

placed upon the Court become clear. With all other elements that make up the interpretative 

space of the Court remaining as set out in chapter 4, there is only a potential extension of the 

space in the interpretation of the ‘regulatory act’. This concept clearly aims to set out the 

constitutional relationship, the first element in the framework, by restricting the position of 

the individual in a similar manner as before the entry into force of the Treaty of Lisbon. 

Although not an exact copy, and therefore imbued with the potential for the Court to interpret 

it differently, the Treaty of Lisbon does foster the same notion of the tiered system of judicial  

protection as the Constitution for Europe, however flawed that system might be. Therefore, 

the Court does not have the interpretative space to extend the regulatory act to cover (certain 

268 ibid para. 46 citing Case 283/81 CILFIT (n.200).
269 Case  C-370/12  Pringle  v.  Government  of  Ireland  EU:C:2012:756,  para  135  “It  is  apparent  from  the 

preparatory work relating to the Treaty of Maastricht that the aim of Article 125 TFEU is to ensure that the  
Member States follow a sound budgetary policy (see Draft  treaty amending the Treaty establishing the 
European Economic Community with a view to achieving economic and monetary union, Bulletin of the 
European Communities, Supplement 2/91, pp. 24 and 54).” This reference his however substantially more  
vague than the transcripts relating to the Constitution for Europe. The pages referred to in  Pringle  refer 
generally to the need for monetary stability and the need for strict compliance with the budgeting rules that  
underpin the ECB mechanism. 

270 Case C-583/11P Inuit Tapiriit Kanatami (n.254) para. 59.
271 Leading to the discussion by the Court on the literal meaning of the word which, as Peers and Costa point  

out, is now unnecessarily complex, see Peers and Costa (n 120) 91.
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clauses within) legislative acts. Although Barents has pointed out that this would lead to the 

situation where, following Jégo-Quéré, a fishing company could challenge rules on the mesh-

size of fish netting when it was laid down in an implementing act by the Commission, but not 

when it was set out in a Directive proper,272 this is in line with the reasoning of the drafters of 

the Treaty. The fact that the Treaty of Lisbon does not entreat the legislature of the Union to 

consider the use of delegating and implementing acts to the level in which the Constitution 

did, does not change the relationship envisioned for private or public interest litigants and the 

Court.  Barents’s  criticism  is  logical  from  a  system  where  the  Court  explicitly  chose  to 

disregard the form of an act, focussing instead on the substance. The Treaty of Lisbon has 

accommodated  that  system  in  relation  to  privileged  applicants  and  those  directly  and 

individually  concerned,  yet  the  overall  focus  of  the  Treaty  has  shifted  to  place  a  greater 

importance on form. 

As  the  regulatory  act  was  interpreted  in  line  with  its  function  under  the  old 

hierarchical system of the Constitution for Europe, this  had a logical consequence for the 

interpretation of the other constitutive elements of the paragraph. Given the importance of the 

form of the act, the regulatory act has given a new impetus to the development of the concept 

of direct concern, and has shaped the meaning of what constitutes an implementing measure. 

This is due to the fact that the regulatory act aims to cover those acts that have no apparent 

link to the national legal orders. The conditions upon which this clause can be invoked aim to 

rule out any situation wherein such a link does exist. Hence, where before the entry into force 

of the Treaty of Lisbon, the Court has hardly spent any time contemplating the notion of direct 

concern, recent case-law has seen a renewed interest by the Court.

This has led to situations where the actual relationship between the applicant and the 

national legal order seem tentative.  Telefónica can be the first case in which this  became 

apparent.273 Telefónica had been the beneficiary of a scheme by the Spanish government that 

the  Commission  deemed  to  be  state  aid,  incompatible  with  the  internal  market.  It  had 

addressed a decision to the Spanish government,  requiring the recovery of the illegal aid. 

Telefónica requested the annulment of that Commission decision, stating that the decision was 

of a regulatory nature and did not require any implementation. The Court however took the 

view that the act was a decision addressed to the Member State in question, hence not an act 

272 Barents (n 256) 725.
273 Case C-274/12P Telefónica v. Commission EU:C:2013:852.
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of general application, but more importantly it would be implemented in the manner in which 

the  Spanish  government  would  use  to  recover  the  aid.  The  Commission  decision  on  the 

compatibility of the Spanish tax scheme would be implemented by the steps taken by the 

Spanish  government  to  ameliorate  the  situation;  the  effect  on  each  taxpayer  was  not 

prescribed by the Commission.274

The notion that any measure would actually trigger the existence of an implementing 

act was confirmed in T&L Sugars.275 In the opinion of the Advocate General, this case would 

be  the  first  possibility  to  define  the  definition  of  ‘implementing  measures’ in  a  positive 

manner,  and  clarify  the  relationship  between  the  requirement  of  direct  concern  with  the 

absence  of  implementing  measures.276 These  two  terms  are  seemingly  similar,  as  the 

traditional interpretation of direct concern equally relies on the fact that the applicant is not in 

fact affected by a Member State’s implementation of a EU measure. However, in that line of 

interpretation,  the  Court  would  allow  the  applicant  to  be  directly  concerned,  while  the 

Member State would have no margin of appreciation in the implementation of the act and its 

effect would be wholly automatic.

In  his  Opinion,  AG Cruz  Villalón  already  addressed  the  two  different  schools  of 

thought that exist regarding the nature of implementing measures:

“According to  the  first  view,  any step — however minimal — taken by a national 
authority  in  the  process  of  implementing  a  regulatory  act  would  suffice  for  the 
condition concerning the absence of implementing measures not to be satisfied. [...] As 
I  will  attempt  to  show,  however,  that  view  would  run  counter  to  the  correct 
interpretation of the concept of ‘a regulatory act not entailing implementing measures’,  
newly introduced by the Lisbon Treaty.”277

Although  the  hope  of  the  expansion  of  the  regulatory  act  into  the  domain  of  acts  of  a 

legislative nature was always overblown, this strict approach to the role of direct concern and 

implementing measures produces effects that could have been ameliorated by the Court had it 

wanted to. In that respect, the Advocate General considered that although the terms ‘direct 

concern’ and ‘not entailing an implementing act’ were similar in (literal) meaning, they fulfil 

274 ibid para. 35.
275 Case C-456/13P T&L Sugars v. Commission EU:C:2015:284.
276 Opinion of AG Cruz Villalón in Case C-456/13P EU:C:2014:2283, “Although the Court has already defined 

the concept of ‘regulatory act’ as used in that provision, most particularly as excluding legislative acts, it has 
not yet had occasion to address, at least in positive terms, the twofold condition that, in order for natural or 
legal persons to have standing to challenge that type of act, the act must be of direct concern to them and  
must not entail implementing measures other than those making it of direct concern.”, para 17.

277 Opinion in Case C-456/13P T&L Sugars v. Commission EU:C:2014:2283, paras 28-29.
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different purposes for the standing requirement test. While ‘direct concern’ aimed to secure 

the potential addressees, the latter term merely aimed to assure that the contested measure is 

operational,278 as the ‘richness’ of the meaning of the word measure implied that a Member 

State had used a discretionary power. He therefore came to this conclusion that in the case 

under discussion, the fact that sugar producers needed to apply to national authorities to make 

use of the scheme, which was put in place to deal with a temporal sugar shortage on the 

market, did not constitute an implementing measure. After all, the Spanish authorities only 

needed to check the admissibility of the request and check it against the criteria imposed by 

the Commission.

Here, the Court did not agree, which is logical in the light of a more tightly integrated 

judicial order, where there is a necessity for the Court to analyse the nature of each act, and 

order its estate.279 National courts are the explicit entry point to the system of legal remedies 

and there needs to be a consistent approach to ascertain which acts will start there, and which 

will  gain immediate access to the Court of Justice.  This is  not only for the sake of legal 

certainty, but equally to maintain a distinction between the categories of acts. A less restrictive 

approach to the need for a link to national legal order would creep into the domain of those 

(all) acts where individual concern is still a necessity.280 The logic applied by the Court in 

T&L Sugars  follows  this  exact  line.  Although  it  found  the  applicants  to  be  not  directly 

concerned, a failure of the GC which did not reach that conclusion due to the fact that they are 

not in the strict sense sugar producers within the meaning of the contested acts, the Court still 

addressed the nature of implementing acts. To that end, the Court found that the element of a 

margin of discretion for the Member State was not a constitutive element for an implementing 

act.281 Hence the intermediary acts of the Member State already preclude the standing of the 

applicants under the fourth paragraph of Article 263 TFEU. As can be read from the Court’s  

discussion on the applicant’s  claim that  this  interpretation would fail  the test  of effective 

judicial protection as set out in Article 47 of the Charter, the entry point for judicial protection 

278 ibid para 32.
279 C.F. Alexander, 'All Things Bright And Beautiful'.
280 Further supporting the view that there is no real judicial subsidiarity as there is no actual protection of the 

national interests, but rather an obligation to accept jurisdiction where no direct access to the Court exists.
281 See para. 42, citing the GC in the initial procedure: “The case-law of the General Court establishes that the  

question of  whether  or not  the contested regulatory act  allows a degree of  discretion to  the authorities 
responsible for  the implementing measures  is  irrelevant  in  ascertaining whether  it  entails  implementing 
measures within the meaning of the fourth paragraph of Article 263 TFEU” Case T-279/11 EU:T:2013:299 
para 53.
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under EU law is now at a national level following the obligation on the Spanish government 

under Article 19 TEU.

The full  system was eloquently set out, by the General Court in  Federcoopesca,282 

where the GC addressed the seeming incongruity between the definition of direct concern and 

implementing acts. Direct concern, so the GC reasoned, refers to the quality of the applicant 

as he or she is affected by the act of the Union or one of its bodies.283 Distinguishing the 

implementing act is relevant for the qualification of the act.284 Therefore, an applicant can be 

directly concerned, but will still not be able to make use of the action for annulment due to the 

involvement  of  a  Member State.  In  Federcoopesca this  meant  that  a  plan drafted by the 

Commission in full detail, to be adopted by Italy without any real possibility for revision, still 

did not grant the applicants standing to request review of the plan.

Time and again it is clear that the addition of the regulatory act has purely aimed to 

resolve the problem of the necessity for a national act to contest an act from EU level. For 

those EU acts that do not need to be implemented, yet directly concern potential applicants, 

there is now a route to the Court. This has led to the situation where the Court has intensified 

the scrutiny regarding implementing acts and direct concern. Although previously the Court 

would find that where Member States had no margin of appreciation, applicants could make 

the argument that they were directly concerned by the underlying European act, this argument 

will no longer fly since the entry into force of the Lisbon Treaty. An argument can be made 

that this in fact exacerbates the original problem signalled by Jacobs, as it makes potential 

applicants even more reliant on the actions and legal systems of Member States. It is here that 

we  rejoin  the  narrative  of  the  Commission  in  the  proceedings  before  the  ACCC.  Public 

interest litigants especially, given the fact that the possibility for public interest litigation is 

not necessarily a part of all the legal systems that exist in the Member States to the same 

extent, can struggle to bring a case before a national court in order to begin the challenge to an 

282 Case T-312/14 Federazione nazionale delle cooperative della pesca et al. v. Commission EU:T:2015:472.
283 ibid paras 33-37. 
284 Although in a sense logical, the complexity of the system seems unnecessarily increased with this reasoning,  

as illustrated by the GC summation concerning the current elements of the fourth paragraph of Article 263  
TFEU: “It follows from the foregoing that the third limb of the fourth paragraph of Article 263 TFEU can  
only apply, in the light of both the objective of that provision and the fact that the framers of the Treaty  
appended an additional condition relating to the absence of implementing measures to the condition of direct 
concern, to challenges to acts covered by the first of the two situations which includes the condition of direct  
concern, being that relating to acts which, in themselves, in other words irrespective of any implementing 
measures, alter the applicant’s legal situation.” (para 42)
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underlying act of the EU. However, this is the reason for the Court’s strict adherence to the 

Aarhus Convention vis-à-vis the Member States, creating an integrated system with as large 

an opportunity for entry to the national courts as possible.

This argument is seemingly very convincing. These two developments can operate in 

tandem to address the weakness pinpointed by Jacobs. However, the case-law also illustrates 

the  problem of  creating  narrowly  defined  categories,  focussing  on  procedure  rather  than 

principle. The new category of the regulatory act has created new questions on exceptions that 

are difficult to satisfactory solve when there is no greater principle lying behind the answer, 

but only the pure factual investigation of the point of contact between the applicant and the 

EU’s  legal  order.  In  relation  to  environmental  law,  this  question  becomes  particularly 

problematic in the light of certain particularities of certain Directives.

This  has  recently  come  to  the  light  in  relationship  to  the  Ambient  Air  Quality 

Directive.285 Under  this  Directive,  the  Member  States  are  obliged to  monitor  ambient  air 

quality  in  relation  to  certain  pollutants,  and  to  that  end,  they  must  designate  ‘zones  and 

agglomerations’ in which they monitor and assess air quality.  The Directive sets out limit 

values for certain pollutants that are deemed to be harmful. Member States are expected to 

keep the amount of particulate matter and NO2 under these limit values in these zones and 

agglomerations before certain deadlines.286 Where Member States fail to meet these standards, 

they are required to draw up Air Quality Plans. The Directive also contains a time extension 

mechanism, so that if Member States could not achieve the goals set out by the limit values 

before the deadlines, they could request an extension of that deadline.287 To be granted this 

extension, the Member State would need to gain approval from the Commission. Approval 

would be dependent on two elements set out in Article 22 of the Directive. Regarding NO2, 

the Member State would need to demonstrate how, although not achieving the limit values at 

the deadline, it had an extensive air quality plan in place, which would demonstrably lead to 

the achievement of the goals of the Directive within 5 years. For coarse particulate matter, the 

285 Directive (EC) 2008/50 on Ambient Air Quality and Cleaner Air for Europe (Air Quality Directive) [2008] 
OJ L152/1.

286 1 January 2005 for coarse particulate matter. 1 January 2010 for NO2.
287 To 1 January 2011 for coarse particulate matter and 1 January 2015 for NO2, as such all deadlines have 

passed at the time of writing. 
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Member  State  needed  to  show  that  it  could  not  achieve  the  deadline  due  to  certain 

externalities,288 for which it would be able to compensate before the extended deadline.

The regulatory framework in the Air Quality Directive creates a category of act that is 

difficult to typify under the current system of remedies: a Commission decision addressed to a 

Member State, allowing the Member State to take no action. This has come to light in a recent 

case dealing with the Commission’s decision to grant the Dutch Government an extension to 

the  achievement  of  the  NO2 goals  in  the  agglomeration of  Utrecht.289 The applicants  had 

requested a review of the Commission’s decision to allow this derogation from the Air Quality 

Directive  under  Regulation  1367/2006.  However,  the  Commission  held  that  this  type  of 

Decision was in fact of general scope, and therefore not open to the internal review procedure. 

The General Court upheld this assertion, referring to its judgment in Fost Plus, where it held 

that:

“[…]  derogations  from  the  general  regime  which  are  constituted  by  confirmatory 
decisions adopted by the Commission […] partake of the general nature of directives, 
given that  they are addressed in abstract  terms to undefined classes of persons and 
apply to objectively defined situations.”290

Although the  SNM  case is of even greater relevance in its clarifications of the working of 

Regulation 1367/2006 and the manner in which the General Court and Court of Justice have 

butted heads on the way in which the Aarhus Convention can be relied on by applicants,291 it 

equally demonstrates how the reliance upon the system set out by the Treaty of Lisbon, leaves 

lacunae without giving the Court the interpretative space to close them. What is the nature of 

a decision allowing a Member State to, in effect, do nothing? It cannot be implemented by a 

Member State;  it  is hard to argue that doing nothing directly concerns anyone except the 

addressee; nor will doing nothing ever constitute a national measure which an applicant can 

use to initiate the use of the complete system of remedies. The  SNM  case and Air Quality 

Directive might be specific examples.  However, in the field of environmental law it is not 

rare  to  see similar structures of legislation,  where derogations of the generally applicable 

norm are possible.

288 From Article 22 of the Air Quality Directive: “[…] site-specific dispersion characteristics, adverse climatic  
conditions or transboundary contributions,”.

289 Case T-396/09  Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging Utrecht  v.  Commission 
EU:C:2012:301.

290 Case T-142/03 Fost Plus VZW v. Commission EU:T:2005:51, [2005] ECR II-589, para 47.
291 Joined Cases C-401/12P - C-403/12P Council, Parliament and Commission  v. Vereniging Milieudefensie  

and Stichting Stop Luchtverontreiniging Utrecht EU:C:2015:4.
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Although in part due to the complexities of environmental regulation, there is still, as the 

above demonstrates, a structural problem for public interest litigants. Complex areas of law 

cannot be safeguarded by the creation of systems that rely on the defining of black or 

white situations. Nor has the system of acts and measures in the Treaty of Lisbon led to the 

simplification that the drafters hoped for during the IGC on the Constitution for Europe; legal 

theory deviates to far from regulatory practice. Proponents of wider access to public interest 

litigation will point to the fact that the Court could have made use of the Aarhus Convention 

to  remedy  this  problem.  However,  the  explicit  reasoning  behind  this  system  makes 

it problematic to see how, in line with the first element in the theoretical framework, the Court 

could deviate from the limits imposed on it.

In practice, these points, as in Jacobs’ original criticism, are likely mostly theoretical. 

Yet this does not mean that the general reasoning behind it is incorrect. The manner in which 

the regulatory act aims to straight-jacket all acts in a definition that does not always fit is 

problematic,   but  it  does  not  preclude  the  envisioned  system  from  actually  functioning. 

Complex environmental matters have in recent years been brought to the Court of Justice 

through  preliminary  references.  One  of  the  instruments  implementing  the  EU  Emissions 

Trading System (EU ETS) has been annulled on the basis of applicants bringing cases against 

the National Allocation plans.292 These allocation plans were based on Commission Decision 

2013/448/EU, which  set  up a  transitional  regime for  the free allowance of  emissions  for 

greenhouse gasses. The way in which the Commission calculated these free allowances was 

alleged to be inconsistent by applicants in a number of Member States. Due to discrepancies 

in the different language versions, allocation differed from Member State to Member State. As 

a consequence, the decision was annulled.293 

Although the scheme behind the EU ETS can clearly have an individualisable effect, 

making it easier to obtain its review before the courts, recently even the SEA Directive has 

been contested by an Italian NGO. In a procedure about whether or not the redevelopment of 

derelict  buildings  near  a Special  Conservation Area (SCA) required an assessment  of  the 

292 Cases C-191/14, C-192/14, C-295/14, C-389/14 and C-391/14 to C-393/14, Borealis Polyolefine and Others  
EU:C:2016:311, Case C-180/15 Borealis AB and Others EU:C:2016:647, closely related although not with 
the same effects due to the nature of the question which only referred to the Commission Decision 2011/78/
EU 

293 The broader complaints against the mother acts were dismissed. This is only logical as these were acts that 
came to pass after a democratic process in which the terms of their general application were passed correctly. 
The defect in the decision making process rested solely on the task delegated upon the Commission.
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impact of the plans on the SCA, the NGO claimed that the exception under Article 3(3) of 

Directive 2001/42 was invalid as it violated, amongst other things, Article 37 of the Charter, 

and was in contravention of the EU’s goal to attain a high level of environmental protection.294 

Article 3(3) of the SEA Directive aims to give local government some level of discretion for 

small plans and programmes. It was to be expected that the Court of Justice would come to 

the  conclusion  that  the  possibility  for  the  Member  State  to  undermine  the  intent  of  the 

Directive was minor, and overcome by the general obligations in the Directive and Treaty 

through Article 3(3) TEU and Articles 11 and 191 TFEU. Neither the awarding of that margin 

of discretion to local authorities, nor the mere possibility that it could be used to undermine 

the intent of the Directive would lead to invalidity. The important point to take from this 

foreseeable outcome is that this legislative act was earnestly evaluated by the Court upon 

request by the Regional Administrative Court for Veneto, which for all intents and purposes 

could have come to the logical conclusion that there was no problem with the legality of the 

act under its Foto-Frost remit. As such, national measures can lead to the review of even the 

most  seemingly  unassailable  of  EU acts,  without  necessarily  encountering  any reluctance 

from even the lowest of national courts.

6.5.6 Gaps Closed
The  UPA Opinion can be seen as heralding a new generation of thought on the manner in 

which interests are safeguarded within the EU. Rather than focussing on the specific elements 

in the Court’s interpretation of the criterion of ‘individual concern’, Advocate General Jacobs 

focussed  on  the  complete  picture  and  identified  the  real-world  consequences  of  that 

interpretation within the system of  remedies.  He identified gaps in  that  system that  were 

clearly prominent issues at the time. The fact that his Opinion was the basis for the discussion 

at the IGC on the Constitution for Europe, and was still used by ClientEarth in their complaint 

before the ACCC are indicative of its strength and relevance.

It has been shown that the response to these gaps, when they had been ascertained, has not 

always been as adequate as could have been wished. The present work has argued that with 

respect to the Court this response was due to the limits in its interpretative space, where it 

wanted to address the relationship between applicants and the EU legal order; the discussion 

294 Case C-144/15 Associazione Italia Nostra Onlus v. Comune di Venezia EU:C:2016:978
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in the IGC was clearly aimed at keeping this interpretative space limited. The addition of the 

regulatory act to the fourth paragraph of Article 263 TFEU has been demonstrated to be a far 

from elegant solution to the problem unearthed in UPA.

As this chapter set out the manner in which the Court of Justice has addressed the 

problem  of  public  interest  litigation  regarding  acts  of  the  EU,  these  gaps  rose  to  new 

prominence. The Aarhus Convention and the Treaty of Lisbon have affected the interpretative 

space of the Court, which is subsequently reinterpreting the relationship between potential 

applicants and the EU. The proof of the pudding is  then whether this  avowed dedication 

within the constitutional structure of the Treaties, has led to the closing of these infamous 

gaps.

With minor caveats regarding specific measures, it is submitted that the gaps in the 

complete system of remedies are largely remedied, or of no significance for the protection of 

the public interest. Although national courts are still unable to declare EU acts invalid, the 

lacuna  that  needed  to  be  closed  though  this  solution  has  been  addressed  through  the 

commitment of the Treaties and Court to create a link to the national judicature where EU acts 

are  involved.  At  the  same time,  Court  and Commission  are  pursuing an active  policy  to 

remove boundaries  to  access  to  justice  at  a  national  level,  specifically  for  environmental 

organisations. This not only has an effect of removing the need for national courts to be able 

to hear cases on and potentially invalidate EU acts, there is now a clear distinction between 

acts that should be addressed through the national route, and those that will never have that 

connection  to  the  applicants  through  the  Member  States.  Although  one  can  still  imagine 

situations where there is a lack of a national measure, in general any measure giving effect to 

or based on an EU act can trigger the review of that act, as has been demonstrated in the 

recent cases discussed. This means that even though a reference still is not a formal remedy, 

the greater integration of the Article 267 TFEU procedure into the system of review has led to 

the situation that were a national court not to make use of this option, as it entitled to do, this 

would be in clear contravention of both EU and ECHR norms. That being said, there is no 

logical reason for even the most humble of national courts to recuse itself from making a 

reference as there is no possibility for internal political sensibilities to be a problem.295 Even 

295 Especially as EU law empowers a lower court to revisit judgments by superior courts where it doubts the 
validity of that judgment. See, for instance, Case C-416/10 Jozef Križan and Others v Slovenská inšpekcia  
životného prostredia (Križan) EU:C:2013:8.
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the argument that a court is loathe to send a case to Luxembourg for fear of the length of the  

procedure is now largely unwarranted as the Court  has significantly reduced the throughput 

time for the preliminary reference procedure. In relation to environmental complaints, it is 

therefore possible to note that the current approach to the complete system of remedies has 

significantly closed the gaps that existed at the time of the UPA judgment.

6.6 Conclusion
The procedure before the Aarhus Convention Compliance Committee has shown a marked 

shift in the appreciation of the preliminary reference procedure. It has been demonstrated how 

the Commission has increased its reliance on the procedure as a demonstration of compliance 

of the EU, even in the face of dismissal of the reference procedure by the ACCC. Yet the 

argumentation of the Commission and the case-law of the Court do show a break with the 

traditional  line  of  deference  to  the  Member  States  autonomy  in  the  setting  of  standing 

requirements, given their cultural and historical significance. The reasoning used by the Court 

in environmental cases has equally shifted in tone. The present work aims to show how this is 

in line with the increased interpretative space in the federal element of the Court of Justice.

As such, this chapter has shown that although when seen separately,  the Treaty of 

Lisbon and the Aarhus Convention have not significantly changed the interpretative space of 

the Court of Justice, together they produce a shift in elements that the Court can use. The most 

important  part  of  the  equation  has  been  the  hitherto  largely  undeveloped  element  of  the 

preliminary reference procedure, set out in Article 267 TFEU. Previous chapters have made it 

clear that this element may have had its roots in federalist systems, but has not been used by 

the Court for the safeguarding of a federal system or a federal division of competences, as 

meant by Feldman in his original work. The Court has seen the procedure as a way through 

which a forum for discussion amongst peers is created, between national courts and itself, 

without  a direct intercession of the individual  interest.  At most,  the preliminary reference 

procedure could be seen as a cumbersome alternative for the direct route to the Court, a view 

that is reflected in academic writing,296 and famously the Opinion of AG Jacobs in UPA. This 

has been the reason why the oblique references by the Court to the ‘complete  system of 

remedies’ were criticised, as the reference procedure could not be viewed as a valid remedy in 

296 As illustrated by the cover of Schwensfeier’s doctoral thesis, Schwensfeier (n 113).
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the eyes of critics. For all intents and purposes, it was not an element for analysis under the  

framework, as the framework in  principle  aimed to describe the relationship between the 

Court and, in the present work, public interest. As has been made clear, it has been extensively 

and  validly  argued  that  there  is  no  direct  connection  between  public  interest  and  the 

preliminary reference procedure.

In interpreting and applying the Aarhus Convention and the procedural rights that it 

aims to guarantee, the Court has made use of the Convention to take a noticeably different 

stance on the relationship wrought by Article 267 TFEU. As an international agreement, the 

Convention may not have an effect on the primary law of the EU. As demonstrated in Chapter 

5,  mixed  agreements  contain  an  inherent  competence  division  between  the  EU  and  its 

Member States. In the case of the Aarhus Convention, it is clear that this has been underlined 

by the EU by the declaration made at the time of accession to the Convention, which sets out 

the original vision of the EU on environmental measures. Most of these measures will find 

their effect at a national level, it is for the Member States to give full effect to the Convention.

It is therefore remarkable that in a series of cases, starting with Djurgården, the Court 

interpreted and applied the Aarhus Convention in relation to the standing requirements of the 

Member States. It is here that the criticism mentioned in the introduction to this conclusion 

swells,  and  where  the  analytical  framework  espoused  in  the  current  work  can  offer 

clarification. It is submitted that with the impetus of the Aarhus Convention and the Treaty of 

Lisbon, the Court renews its dedication to the complete system of remedies, bringing the 

preliminary reference procedure into the auspices of the framework as it now establishes a 

clearer, seemingly federal relationship between the public interest and the European Union’s 

legal order. Of the four elements that shape the Court’s interpretative space, this has been the 

least limiting from the objective reading of the wording in the Treaties. 

This  chapter  has  aimed  to  illustrate  how this  is  possible.  It  is  submitted  that  the 

combination of the mixed-agreement that is the Aarhus Convention, with the slight shift in 

focus in the Treaty of Lisbon has created the increase in interpretative space needed for the 

Court to finally integrate the preliminary reference procedure as a functioning part  of the 

system of remedies. Although Article 19 TEU seemingly does not go far beyond the original 

principle of sincere cooperation now set out in Article 4(3) TEU, the Court was quick to 

establish the importance of this article in securing the role of national courts in the complete 
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system of remedies in Opinion 1/09. The Court’s interpretation on the effect of the changes 

made to Article 263 TFEU follow the same reasoning. The addition of the concept of the 

regulatory  act  as  understood  from  the  travaux on  the  Constitution  for  Europe,  and  the 

necessity  for  the absence of  implementing measures,  makes it  clear  that  there is  an even 

starker reliance on the relationship between the potential applicant and the manner in which 

he or she is affected. In that sense, the regulatory act only serves to create an explicit link to a 

specific category of acts that, until that time, slipped through the complex web of legal acts 

that had developed under the different iterations of the Treaties.

The problem remains that this in itself does not offer the opportunity to address the 

complaints  that  were  levelled  at  the  Court’s  original  assertion  of  a  complete  system  of 

remedies.  A preliminary  reference  procedure  is  still  dependent  on  a  national  trigger,  the 

complexities  of  national  procedural  law and the  willingness  of  a  court.  Here  the  Aarhus 

Convention  becomes  of  utmost  importance.  Beyond  their  inherent  competence  division, 

Chapter 5 has also illustrated how mixed agreements have a centralizing effect on the subject 

matter they cover. Although in principle the jurisdiction of the Court is limited to the extent to 

which the EU has legislated in the subject matter, in reality this means that there is only a very 

low hurdle before the interpretation of the agreement falls within the power of the Court. This 

has been demonstrated by LZ I, where the Court seemingly acted against the declaration by 

the EU on the Aarhus Convention, by linking the Habitats Directive to the procedural rights 

that the Aarhus Convention aims to grant. This has meant that the Court could in effect make 

use of the Aarhus Convention to set a more harmonised standard of judicial protection in 

Member States, crossing the border of procedural autonomy on standing requirements.

The theoretical  framework adapted in the current  work gives an insight into these 

developments. The Court has seen the possibility to work towards a true integration of the 

preliminary reference procedure into the system of judicial review. If national courts are not 

only seen as dialogical partners, not only as EU courts afield, but as the first point of contact  

with an integrated legal order, the preliminary reference procedure can be seen as part of the 

judicial  relationship  that  the  framework  attempts  to  clarify.  Specifically,  the  preliminary 

reference procedure can take on the role of the first stage in a federal system of remedies, 

where the lower courts are allowed to find the validity of an applicant’s claim that a norm of 

284



Conclusion

federal, constitutional importance has been breached, triggering the involvement of the Court 

of Justice in its capacity of a federal, constitutional court.

This federal element of the analytical framework thus gets a greater emphasis after the 

entry  into  force  of  the  Treaty  of  Lisbon  and  the  Aarhus  Convention.  This  effect  on  the 

interpretative space of the Court of Justice is only amplified. As these developments have 

given the Court the unforeseen potential to shape a more federal system, each consecutive 

ruling on the possibility  for access to justice in  environmental  cases enforces this  federal 

relationship between national courts and the Court of Justice. Every referred case interpreting 

the aims and objectives of the Aarhus Convention in the light of Article 19 TEU, and more 

recently Article 47 of the Charter, leads to a further constitutionalisation and federalisation of 

this standard of access to justice at national courts, and with it the Court of Justice, as can be 

seen in LZ II.

This more federal approach to judicial protection was widely criticised when the Court 

attempted to set out its vision on the ‘complete system of remedies’. AG Jacobs’s Opinion in 

UPA has set the bar for the criticism of the gaps that existed in the system. It is clear from the 

opinion of the ACCC in the first phase of the procedure that it  subscribes to this line of 

criticism. For the current line of case-law to be Aarhus-compliant, these holes in the system of 

judicial  protection  would  need  to  be  plugged.  In  the  analysis  of  Jacobs’ four  perceived 

lacunae in the decentralised approach to judicial protection, it can be concluded that the shifts 

in the Court’s approach described in the current chapter have significantly remedied these 

problems.

Although the philosophical argument can be made that an act needs to be contested at 

and reviewed by a judicial institution operating within the same sphere of competence as the 

originating institution, this view makes the mistake of separating the national sphere from the 

EU sphere. In reality, the EU and national legal orders should be seen as being governed by 

one integrated judicial order, where the first step in any process is weighing the severity of the 

norm that has been infringed. Public interest litigation in the environmental domain has made 

it clear that, as with other federal constitutional courts, the threshold to reach the Court of 

Justice directly is only able to be reached by the most apparent cases of an infringement of the 

Treaty and/or general principles. As in other federal judicial orders, the brunt of the work 
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regarding  constitutional  review  lies  with  the  decentralised  courts,  who  will  signal  any 

controversies.

In summary, the system of judicial review in the European Union has been affected by 

the Treaty of Lisbon and the Aarhus Convention regarding public  interest  litigants  to  the 

extent that, through the lens of Feldman’s analytical framework as adapted for the EU, the 

Court of Justice has seen a shift in its interpretative space regarding the federal element within 

that framework. As observed in the preceding chapters of the present work, due to a lack of 

any change affecting the direct relationship between the public interest  and the Court,  no 

changes within the interpretation of Article 263 TFEU governing this  relationship will  be 

possible. Yet in an integrated judicial order, the locus for the beginning of a procedure does 

not have any bearing on the end result.
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7.1 Relevance of the Framework
The present work seeks to ascertain whether there are limits to the Court of Justice’s power to 

interpret the standing requirements that are set out in the article giving it the jurisdiction for 

judicial  review.  To that  end,  a  framework has  been sought  that  can  help  to  analyse and, 

through that analysis, understand the judgments of the Court in relation to its interpretation of 

the standing requirements in the action for annulment. A stimulating framework was found in 

the work of David Feldman. Before being able to address the main question raised in this 

work, which seeks to answer what precludes the Court of Justice from interpreting Article 263 

TFEU  to  include  public  interest  litigation,  it  was  necessary  to  ascertain  whether  that 

framework was relevant for this purpose. As noted in chapter 1, it appears that his framework 

is at least indicative of the problems faced by the Court, where changes to the four elements 

that compose the framework, produce an effect in the case-law of the Court.

Research  into  the  interpretative  space  of  the  Court  at  the  time  of  the  Plaumann 

judgment and comparing that base-line to the changes brought about by the potentially large 

shifts that have occurred at the time of the Treaty of Lisbon and the entry into force of the 

Aarhus  Convention,  shows  that  there  is  an  effect  in  the  Court’s  reasoning.  As  will  be 

discussed below, that shift might not be in line with the expectations of certain advocates of 

public interest litigation,  but they are in line with the interpretative space accorded to the 

Court. As the discussion on the rewording of Article 263 TFEU,1 and the arguments of the 

Commission  before  the  Aarhus  Convention  Compliance  Committee  (ACCC)  show,2 the 

considerations behind these changes by the legislative branch of the EU are often meticulous 

leading to the situation where the ideal behind the changes might be good-intentioned, the 

elaboration is aimed to produce a limited effect.

This explains the long back-and-forth between ClientEarth and Commission before the 

ACCC, where the argument was seemingly not on whether the EU was compliant with its 

obligations under the Aarhus Convention,3 but rather on which of the two best understood the 

functioning of the judicial system of the EU.4 In this argument, it is possible to closely relate 

the  arguments  put  forward  by  the  Commission  to  the  four  elements  of  the  analytical 

1 See Chapter 4, section 4.3.1 “The drafting of Article III 365 of the Constitution”.
2 See Chapter 6, section 6.3 “The Commission’s Assertions in light of the Framework”.
3 See Chapter 6, section 6.2.2 “First Phase of the ACCC Proceedings”.
4 See Chapter 6, section 6.2.4 “The Crux of the EU’s Reasoning”.
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framework. The changes that ClientEarth saw as having taken place in, predominantly, the 

constitutional relations within the EU and within the domain of human rights protection, have 

not  produced the possibilities for the Court that ClientEarth wished the Court to deploy.5 

Although  not  possible  to  validate  without  a  statement  by  the  Court  on  this  issue,  these 

developments  do  corroborate  the  assumption  of  this  work  that  Feldman’s  analytical 

framework is suitable to illustrate the relationships between the different actors in the action 

for annulment, and the limits to the Court’s interpretative space when it needs to interpret the 

standing criteria in that action. With the framework thus established as a helpful tool, it is 

possible to describe the Court’s interpretative space and come to a conclusion on the role of 

public interest litigation within the system of judicial protection.

7.2 Application per Element
In researching and adapting Feldman’s framework, one issue becomes eminently clear. From 

the analysis of the elements in the different time periods in European integration,6 it is clear 

that Feldman’s assessment of the importance of policy directives does not translate well into 

the EU context. This does not mean that the EU does not make use of policy directives. As the 

present work demonstrates, the Treaties have seen a development of statements in both the 

preamble and in the body of the Treaties that can be equated to instructions upon the polity on 

how to conduct itself. However, the problem in this regard lies with the fact that the EU is  

still, no matter its current constitutional status, in essence a treaty organisation that is driven 

by the purpose for which it has been created. As a result, the policy directives described by 

Feldman often translate to aims and purposes in the context of EU law. Although these have 

interpretative significance, the fact that both the Treaties and secondary legislation are enacted 

to  give  effect  to  these  aims  and  purposes,  lessens  their  relative  value  significantly.  For 

example, the EU’s dedication to a high standard of environmental protection may inspire hope 

in  the  breasts  of  ENGOs.  However,  this  high  standard  is  enacted  through  secondary 

legislation, in which the definition of the ‘high standard’ is determined through a political 

5 As demonstrated by Chapter 5, section 5.6 “Concluding Observations”, which summarizes the limit effects 
of the Aarhus Convention in the European legal order.

6 The analysis of policy directives takes place in, Chapter 2, section 2.5 “The presence or absence of policy  
directives  in  the  constitutional  document”,  Chapter  3,  section  3.3.4  “Policy  directives  and  goals”,  and 
Chapter 4, section 4.6 “Policy goals”.
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process.7 Unlike the dedication to peace in Germany, or the obligation to act according to the 

principle of good governance,8 it is significantly more problematic for a potential applicant to 

claim that  the  high  standard  is  being  breached.  Thus,  it  has  to  be  concluded  that  policy 

directives have a much less significant role in determining the Court’s interpretative space in 

the EU, than in national legal orders. As a result, it did not form a further part of this analysis.

7.2.1 Constitutional Arrangements
The  research  into  the  constitutional  arrangements  regarding  standing  for  public  interest 

litigants has clearly demonstrated how since the inception of the Treaty of Rome, Article 173 

EEC,  as  it  then  was,  intended  to  confer  standing  in  a  very  narrowly  defined  set  of 

circumstances. The research has equally demonstrated that over the years the intent of the 

Member States has not changed in this regard.

When  the  Court  first  had  the  possibility  to  interpret  the  meaning  of  the  term 

‘individual concern’ in  Plaumann,9 it had already signalled in  Producteurs de Fruit that the 

EEC Treaty took a different, limited approach to standing that the Court could not on its own 

motion rewrite.10 It has been demonstrated how this restrictive approach to standing, which at 

the time mostly solely pertained to natural and legal persons as public interest litigation had 

yet  to  develop in  a  European context,  is  the natural  result  of the debate between the six 

founding Member States, and their differing approaches to judicial review and the role of the 

individual therein.11 The French dislike of the role of the Court in the ECSC triggered a push 

towards a higher threshold for applicants.12 This was in part possible due to the German wish 

for a Court with significant substantive powers of review, which could account for this higher 

threshold. It is important to take note of the fact that the Court, especially in this early phase 

of its existence, is in principle a French-style administrative court with German jurisdiction. 

In both of these legal traditions, which were the legal traditions that divided Europe at the 

time, standing is interpreted restrictively, though for very different reasons. The French legal 

tradition still inherited a certain distrust of judicial review, which empowered an undemocratic 

7 Exemplified by the adoption of the integration principle in European policy, see Chapter 3, section 3.3.4, p.  
93.

8 See Chapter 2, section 2.2, p. 15.
9 Case 25/62 Plaumann & Co. v. Commission EU:C:1963:17, [1963] ECR 199.
10 Cases 16 and 17/62 Producteurs de Fruits v. Council EU:C:1962:47, [1962] ECR 471.
11 Chapter 2, section 2.3.1 “The Debate on Judicial Review”.
12 ibid, page 24.
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elite to go against the will of the people, whereas the German legal tradition aimed to protect 

the  rights  of  the  individual  only  where  that  individual  could  specifically  demonstrate  a 

personalised infringed right.13

This constitutional approach to the role of the Court has not significantly changed. 

Although the Court did see fit to expand its possibilities of review over a wider category of 

acts,14 in  line  with  the  expansion of  the  legislative  and administrative  capabilities  of  the 

European project, the relationship between what would become the EU and natural and legal 

persons remained static. By analogy, the possibility for the development of public interest 

litigation has remained an impossibility. This is particularly clear from the discussion that 

took place during the IGC for the Constitution for Europe.15 Here, the problems of the two 

legal  traditions  that  have  shaped  the  Court  in  its  early  days  were  explicitly  discussed, 

including  the  issue  of  public  interest  litigation  where  the  individiualisation  is  the  main 

condition for  a complaint  to make it  to  the Court.16 All  variations that  are  possible  were 

rejected,  in  favour  for  the  solving  of  only  one  specific  problem,  namely  the  fact  that  as 

demonstrated by Jégo-Quéré, a category of acts had developed in European legal practice that 

could potentially be closed-off from review.

Interestingly, it has been the development of this more bureaucratic system, where the 

executive branch is empowered to take far reaching decisions, that has led to the development 

of public interest litigation in the Member States. The Treaty of Lisbon, however, opted for 

the creation of the category of regulatory acts. Although there had been hope that this new 

category would create new possibilities for public interest litigants, the reasoning behind this 

category  as  clear  from the  discussion  at  the  IGC did  not  offer  the  Court  of  Justice  any 

interpretative space. In judgments such as Microban and Inuit,  the Court could not give any 

other reading to the term than that given to it by the IGC. This has been problematic, as the 

regulatory act required the absence of any implementing measures. Although this has offered 

possibilities  regarding,  for  instance,  the  approval  of  certain  potentially  environmentally 

damaging substances, most environmental litigation will have some form of operation on a 

13 As  reflected  on  the  legal  traditions  of  these  two  Member  States  under  Chapter  2,  section  2.3.2 
“Constitutional traditions, rights and interest-based approaches to standing”.

14 Chapter 3, section 3.3.1 “Availability of legal challenges”.
15 Chapter 4, section 4.3.1 “The drafting of Article III 365 of the Constitution”.
16 ibid, p. 117. 
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Member State level.  It is clear that thus, constitutional arrangements in the Treaty do not  

foresee a direct relationship between public interest litigants and the European legal order.

7.2.2 Federal Order
There has been a long tradition of academic debate on the nature of the European project,17 

with different areas of the project being in different stages of integration. The judicial system 

however did not see the integrative developments that the four freedoms enjoyed. From the 

beginning, the judicial system did not embody the characteristics that Feldman described as 

he  explained  how federal  protections  influence  a  court’s  possibility  to  interpret  standing 

requirements.18 The only element that had both a federal pedigree and could be seen, with a 

healthy pinch of salt, as inserting a modicum of federal theory into the European judiciary, 

was the preliminary reference procedure. That procedure did, however, not function as a 

safeguard against federal overreach, or, less relevant to the current discussion, as an explicit 

safeguard against the infringement of federal rights by a constitutive state.19 The procedure 

was meant as a tool for national courts  to request the Court of Justice for support in the 

interpretation of EU law and, with much lesser prominence, the legality of EU acts where a 

national act or measure had been the result of one. The Court has traditionally made use of 

this procedure to foster a system of judicial dialogue. By facilitating easy access for national 

courts  to  the  procedure,  national  courts  would  be  enticed  to  ask  questions  for  the 

interpretation of concepts that would have otherwise never, or at best only later, made it to 

Luxembourg. As a result,  the preliminary reference procedure has been the driving engine 

behind  European  integration.  Yet  the  relationship  it  influences  is  that  between  courts  on 

differing levels, not that of public interest litigants and the Court of Justice. Although it is 

seen as an integral part of the system of judicial protection, it is not a remedy, but an indirect 

tool for which the discretion of its use lies with the national court before which a case is 

presented.

17 See the authors mentioned in Chapter 3, section 3.2.2 “Federalism”.
18 Reflected in the juxtaposition of Chapter 2, section 2.4.2 “The federal nature of the European Economic 

Community”, on the reasoning behind the first stages of European integration, to the subsequent section 
2.4.3 “The Court as an Agent of Centralisation” on the role of the Court as a centralising force, rather than  
awarding the protections meant by Feldman.

19 Chapter 2, section 2.4.3 “The Court as an Agent of Centralisation”, this approach is continued in Chapter 3, 
section 3.2.2. “Federalism”.
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Under the influence of the Treaty of Lisbon and the Aarhus Convention, this approach to the 

reference procedure has changed. Due to its  wording and the lack of attention it  received 

during  the  IGC,  the  interpretation  and  application  of  Article  267  TFEU,  setting  out  the 

preliminary reference procedure, was largely left in the domain of the Court. The approach of 

the Court to that provision, so it is argued, has shifted from a system of judicial dialogue, to a 

more integrated and federalised approach to this pillar of the complete system of remedies.20 

By creating a closer relationship between applicants and the European legal order by way of 

treating national courts as the first tier in a tiered and integrated system, the procedure fall 

within the remit of the analytical framework. Through that lens, it can be seen how the Treaty 

of Lisbon has created the possibility for the Court to revalue the relationship between itself 

and national judiciaries. Through its interpretation of Article 19 TEU, the Court in Opinion 

1/09 gave a clear statement on how it sees the national courts as guardians of the European 

legal  order,21 even  where  this  Article  does  not  explicitly  see  national  courts  in  that  role. 

Furthermore, the Court often refers to Article 19 TEU and its Opinion to solidify this closer 

relationship.22

The Court  has  equally  made use  of  the  new category  of  acts,  the  regulatory  acts 

mentioned in the preceding section, to establish its vision on the relationship between the 

Court of Justice, national legal orders, and applicants challenging the validity of EU acts.23 

More so than before, the Court emphasises that where there is a national element at stake, the 

first point of contact with the EU’s legal order will be at a national court, but this court will  

function as sieve, sifting those issues that are of a federal constitutional nature up towards the 

Court in Luxembourg. This development increasingly dresses the Court in the robes of the 

traditional federal judiciary.

The Aarhus Convention has given the Court the possibility to extend this development 

as to offer solace to public interest litigants. The Aarhus Convention, as a mixed agreement on 

procedural rights, has an inherently federalising nature,24 where the Court of Justice has the 

jurisdiction to rule on its interpretation in those areas where the EU has undertaken any action 

20 Chapter 6, section 6.2.2 “A Shift in the Federal Nature of the System of Judicial Review”.
21 ibid, p. 209.
22 As it has done in relation to, amongst other, the LZ II case (C-243/15 Lesoochranárske Zoskupenie Vlk v. 

Obvodný Úrad Trenčín EU:C:2016:491), see Chapter 6, section 6.4 “Beyond Effectiveness”.
23 Chapter 6, section 6.5.5 “A National Measure to Contest”, see for an overview of this reasoning, Case T-

312/14 Federazione nazionale delle cooperative della pesca et al. v. Commission EU:T:2015:472.
24 Chapter 5, section 5.4 “Federalising Effects of Mixed International Agreements”.
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relating to it. Consequently, the Court has pro-actively interpreted that Article to fall under its 

jurisdiction, allowing the Court to interpret and apply it as EU law applicable in the Member 

States.25

The result is a line of case-law in which the Court time and again has ruled against 

standing  regimes  that  are  too  restrictive  for  public  interest  litigants.  It  should  not  be 

underestimated how far reaching these judgments are in their reach. As this work has time and 

again  emphasised,  standing  regimes  are  a  reflection  of  a  state’s  historical  and  cultural 

developments, which was a logical reason for the Court’s respect for procedural autonomy in 

this respect.26 That cordon sanitaire has now been breached, with the Court actively pushing 

for a policy of ‘refer soon, refer often’, which it bolsters with references to elevated status of 

Article 47 of the Charter, and references to the principle regarding the effectiveness of EU 

law, as will be addressed in the following section.27 The Court of Justice, it can be concluded,  

has had relatively  few restrictions  on its  power to  make use of  the federal  element  as  it  

describes the relationship between public interest litigants and the European legal order. The  

entry  into  force,  and subsequent  interplay between,  the Treaty  of  Lisbon and the Aarhus  

Convention, have furthered the possibilities of the Court to form a more integrated, federal  

judicial  system where  public  interest  litigants  will  have  easier  access  to  national  courts  

functioning as courts of first instance.

7.2.3 Human Rights
Where human rights feature prominently in Feldman’s original contribution, their status has 

been  problematic  in  an  EU  context.  Originally,  the  EEC  was  conceived  as  a  purely 

economically driven treaty, where the European Convention on Human Rights was meant to 

cover the protection of human rights in Europe.28 As a result, this element hardly featured as a 

possibility for the Court to use as an interpretative means in interpreting standing. It was only 

through the Court’s  own volition that  it  found ‘general  principles  of  law’ that  it,  in  part, 

derived from the constitutional practices of the Member States.29 As a result, certain generally 

held concepts, such as the prohibition of the denial of justice, made their way into the acquis. 

25 Chapter 6, section 6.3.2 “A Shift in the Federal Nature of the System of Judicial Review”, p. 211.
26 Chapter 6, section 6.4 “Beyond Effectiveness”.
27 Chapter 6, section 6.5.3 “A Reference is not a Remedy”.
28 Chapter 2, section 2.6 “The approach to human rights under the Treaty”.
29 Ibid, p. 51, but see also the development of general principles set out in Chapter 3, section 3.3.3 “Human 

Rights Requirements”. 

294



 Human Rights

However, here again the legal traditions of the Member States are as much a hindrance as they 

offer a solution. The concept of the denial of justice was well developed in the French legal 

tradition, and did not mean that access to the court was open to anyone. Only in the case 

where it was eminently clear that a party would be deprived from the protection of his rights, 

could  this  be  invoked  as  a  right.  As  is  clear  from  the  discussion  on  the  constitutional 

arrangements, there was an explicit reasoning behind the limit availability to remedies when 

Article  173  EEC was  drafted,  which  strongly  overlaps  with  French  notions  of  denial  of 

justice. Regarding public interest litigation, especially in the field of environmental law, this 

reasoning is exacerbated by the generally held notion by the Commission that environmental 

regulation will always result in a measure in the national legal order, which opens the door to 

a national procedure for review.30 Thus, public interest litigants were merely making use of 

the wrong door for their complaint. Interestingly, a similar discussion can be seen on the role 

of the rule of law in the European system of judicial protection.31 Although in the English 

tradition,  this  encapsulates  a  notion  of  fairness,  thus  making  it  of  interest  for  potential 

applicants that see the admissibility of their claim denied, this concept did not hold the same 

meaning in the continental legal orders. As such, the discussion on whether the EU is acting in 

accordance with the rule of law, is in effect a Babylonian discussion on whether this means 

‘fairness’ or  ‘legality’,  with  the  Court  firmly  interpreting  it  as  the  latter  in  line  with  the 

continental traditions.

External  human  rights  regimes  equally  do  not  offer  the  Court  of  Justice  any 

interpretative space to extend standing for public interest litigants. As the Court created the 

autonomous legal order from which rights for individuals could be derived,32 it asserted itself 

as the ultimate arbiter of that legal order, and did not tolerate outside interference. From the 

perspective of the fledgling economical treaty, this is only logical, as the supranational order 

needed to assert its authority against the former apex predators of traditional international 

relations, the Member States. These Member States needed to be precluded from asserting 

their own status, or that of an external document that they could conclude amongst each other, 

in  contravention  of  the  Treaties.  However,  as  the  European  project  developed  beyond  a 

merely economically driven organisation into a more full-fledged constitutional order, this 

30 As it made clear during the ACCC procedure, see Chapter 6, sections 6.2.2 and 6.2.3.
31 See the subsection of Chapter 3, section 3.3.3, “The Rule of Law as a Human Right”.
32 Chapter 5, section 5.2.2 “Two Elements in Autonomy”.
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practice remained in place setting aside both constitutional protections offered in Member 

States and checks on human rights protection offered by the EC(t)HR in favour of a uniform 

harmonised internal legal order. In its defence, the Court cited the assessment of the ECtHR in 

the  Bosphorus  case,33 where the court  in Strasbourg concurred that there was a system of 

rights protection in place that was equivalent to the one demanded by the ECHR.

As an international  agreement,  the Aarhus Convention did not  offer  the Court  the 

possibility  to  affect  a change on the interpretation of Article  267 TFEU.34 The action for 

annulment is of a constitutional value and, as such, has an autonomous status that cannot be 

affected by acts of a sub-primary law status. It was exactly for this reason that the Charter of 

Fundamental Rights of the EU needed to explicitly be given primary law status,35 for it to be 

able to affect the functioning of the EU and its Institutions at the highest level, not merely 

when enacting secondary legislation. Yet it should not be forgotten that the application of the 

Charter has equally been limited, as the scope set out in Article 51 of the Charter, and the 

Explanations  to  the  Charter,  explicitly  preclude an extension  of  access  to  justice through 

Article 47 of the Charter directly.36 Again, in a repeat of the discussion on the nature of the 

rule  of  law,  the  discussion  before  the  ACCC is  distinctly  Babylonian  in  nature,  as  two 

inherently different visions on the nature of the EU and how it interacts with international law 

collide. To the communicants in the proceedings, the EU is not acting in accordance with its  

obligations under international law. To the EU, it is upholding the principle of  pacta sunt  

servanda to  the extent that it  is  possible to  do so without  compromising the autonomous 

nature of the EU legal order and the role of the Court.

The way in which the Court thus approaches the Aarhus Convention, as foreshadowed 

in the preceding section,  is  by applying it  in relation to the Member States.  By asserting 

jurisdiction over the interpretation of the Aarhus Convention, the Court has forced Member 

States to comply with the standard set by it. The changes affected by this case-law is more far-

reaching than the traditional approach through securing the effectiveness of EU law, and is 

used separate from the right to effective judicial protection as set out by Article 47 of the 

33 Bosphorus Hava Yollari Turizm v. Ireland (2006) 42 EHRR 1.
34 Chapter 5.2.3 “Autonomy, Rights and the Aarhus Convention”.
35 Chapter 4, section 4.5 “Human Rights as a Primary Value”.
36 ibid, p. 137 citing Article 51 of the Charter, with reference to the Explanations Relating to the Charter of 

Fundamental Right: “The Charter does not alter the system of rights conferred by the EC Treaty and taken 
over by the Treaties.”.
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Charter. Therefore, the Aarhus Convention as a human rights regime has been an invaluable  

tool for the Court of Justice in order to secure a more integrated judicial order within the EU.

7.3 Interpretative Space
Given the above, it  is  clear that the criticism that is traditionally levelled at  the Court of 

Justice for its restrictive interpretation has been too harsh. The present work has categorised 

this criticism in five categories and all of them: the difference between the ECSC regime and 

that of the EEC; the logic behind the concept of the individual; the role of human rights in the 

interpretation; the indictment of the Court use of the interpretation as docket-control; and the 

claim that a double-standard is being used by the Court, can be addressed by analysis through 

the lens of Feldman’s framework as adapted in the current work. For the largest period in the 

development of the European project,  the Court  of Justice did not  have the interpretative 

space to interpret the action for annulment in any other way that it did at the time of the 

Plaumann  case. Where the Court was able to pre-empt certain changes in the relationships 

between the actors in the EU, such as in the case of the Chernobyl and Les Verts cases,37 this 

was due to the fact that a change in the formal constitutional relations was already under 

way.38 Regarding  public  interest  litigation,  there  has  been  no  indication  that  any  of  the 

elements in the framework shifted to accommodate this change in legal thinking, as reflected 

by the changes in the Member States and in the Aarhus Convention. On the contrary, the 

Court was actively precluded from interpreting Article 263 TFEU in this manner, even though 

most Member States had enacted public interest litigation in their own legal orders, as can be 

seen in the discussion at the IGC on the Constitution for Europe,39 and in the declaration made 

by the EU upon entry into force of the Aarhus Convention.40

Any complaints should thus be levelled, not at the Court of Justice, but at the Member 

States who on this point are still the Masters of the Treaty. For all intents and purposes, there 

is no general consensus on an EU level that public interest litigation should be a feature of the 

European  legal  order.  The  fact  that  the  Court  has  made  use  of  the  developments  in  the 

37 Case 294/83 Parti écologiste “Les Verts” v.  European Parliament EU:C:1986:166, [1986] ECR 1339, and 
Case C-70/88 Parliament v. Council (Chernobyl) EU:C:1990:217, [1990] ECR I-2041.

38 Chapter 2, section 2.6 “The Approach of Human Rights under the Treaty”, in relation to the problem of 
judicial protection for the evolving Parliament.

39 Chapter 4, section 4.3 “Constitutional Changes to Standing”.
40 Chapter 5, section 5.4, specifically p. 165.
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elements that shape its  interpretative space to form a more federal and integrated judicial 

order,  shows  that  it  is  not  hostile  to  public  interest  litigants,  but  severely  limited  in  its 

capabilities to offer a more direct solution. This does not create a double standard, one for 

Member States and a less onerous for the EU. Rather, there is a single standard that applies to 

an integrated tiered system, where access to lower courts needs to be relatively easy for public 

interest litigants, so that national courts may function as a filter for issues of a constitutional 

nature that need to make their way to the Court of Justice. As in other federal judicial orders, 

the occurrence of an actual constitutional complaint is rare, and is usually only open to the 

individual affected by a breach of his or her constitutional rights. Therefore, the last section of 

this work aimed to test whether this approach does indeed offer solace to the rights that public 

interest litigants aim to protect, or if there are still clear gaps in the system of protection.

To that extent, it is clear that most holes, as they were signalled by Advocate General 

Jacobs in his seminal Opinion in UPA,41 have been closed. Although the preliminary reference 

is still  not a remedy,42 there is a clear move in the judicial order towards a system where 

national courts are encouraged to refer early and often. This is shored up by developments at 

an ECtHR level,43 where that court has acknowledged the intrinsic interwoven nature of the 

procedure with the right to a fair trial on a national level. The case-law of the Court has also 

addressed the problematic nature of certain acts and whether they needed to be addressed on a 

national or EU level.44 Although the solution of creating the category of the regulatory act is 

far from coherent in the line of the Court’s case-law, the strict application of this category has 

made the relationship between the EU, Member States and potential applicants more clear. It 

is possible to say that in principle public interest litigants will have to trigger a national act, 

which will now be easier to do than in the days of Jégo-Quéré,45 and make use of that national 

implementing act to address any issues that might pertain to the underlying EU measure. As a 

result,  examples  have  been  given  in  which  the  Court  has  recently  annulled  complex 

environmental acts by the Commission, by way of a reference procedure.46 Lastly, even the 

41 Opinion in Case C-50/00P Unión de Pequeños Agricultores v. Council (UPA) EU:C:2002:197, [2002] ECR 
I-6677.

42 Chapter 6, section 6.5.3.
43 ibid, p. 235.
44 Chapter 6, section 6.5.5 “A National Measure to Contest”.
45 Case C-263/02P  Jégo-Quéré v.  Commission EU:C:2004:210, [2004] ECR I-3425, see Chapter 3, section 

3.3.1, p. 69.
46 Cases C-191/14, C-192/14, C-295/14, C-389/14 and C-391/14 to C-393/14, Borealis Polyolefine and Others 

EU:C:2016:311, and Case C-180/15 Borealis AB and Others EU:C:2016:647,
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more procedural problems mentioned by Jacobs, including the cost of litigation, have been 

addressed over the years, with the Commission actively pursuing the lowering of costs in 

environmental cases by initiating infringement cases, and with the Court applying the Aarhus 

Convention in those situations.47

7.4 Vision for the Future
With these limits to public interest litigation on an EU level, the question logically dawns what the  

options are for those that see it  as  the solution to  myriad environmental problems. The most 

obvious answer is the one given by the Court on numerous occasions. A different solution might  

be laid down in the Treaty, should the Member States wish to do so. At the moment, it seems 

unlikely that there is any impetus for a new Treaty revision, nor does the track-record of a number 

of  Member  States  indicate  any  willingness  to  facilitate  more  environmental  law  related 

complaints. However, this track-record does show that the future need not be as bleak as some  

environmental NGOs might now surmise it  to be. In this tiered judicial order,  it  is  clear that  

ENGOs have a friend in the Court of Justice, as it has opened up judicial review in a number of  

Member  States,  lowered  costs,  and  in  general  has  been  willing  to  enforce  the  obligations  of 

Member States under complex environmental legislation such as the Air Quality Directive. Not 

unlike the situation in the United States of America, ENGOs will need to adapt to a situation  

where they need to find implementations of EU law in the 28 Member States which is suitable to  

trigger the review of the underlying act. This will inevitably leave certain, mostly legislative, acts 

outside of the scope of their complaints and outside of the scrutiny of both national and the EU 

courts.

However, here the public interest litigant will need to keep in mind what the essence of 

standing requirements in fact is. Standing requirements reflect the balance between the four actors 

in the state, the executive, representative, and judicial branches, and the citizenry, as maintained 

by the courts. Within that balance, there have there rarely been legal orders that have made use of  

the possibility to easily allow for judicial legislative review, as it crosses the boundaries of the  

prerogatives of the democratic representation of the people, and those of the executive. In an EU 

with a functioning parliament, Council and with subsidiarity procedures for national parliaments,  

shored up by the possibility for an EU wide people’s initiative, the need for this possibility is  

perhaps exceedingly small.

47 Chapter 6, section 6.3.3 “Details of the Complete System of Remedies”.
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