University of Groningen

The Whys and Woes of Experimental Legislation
Ranchordás, Sofia
Published in:
The Theory and Practice of Legislation

IMPORTANT NOTE: You are advised to consult the publisher's version (publisher's PDF) if you wish to cite from
it. Please check the document version below.

Document Version
Final author's version (accepted by publisher, after peer review)

Publication date:
2013
Link to publication in University of Groningen/UMCG research database

Citation for published version (APA):
Ranchordás, S. (2013). The Whys and Woes of Experimental Legislation. The Theory and Practice of
Legislation, 1(3), 415-440.

Copyright
Other than for strictly personal use, it is not permitted to download or to forward/distribute the text or part of it without the consent of the
author(s) and/or copyright holder(s), unless the work is under an open content license (like Creative Commons).
Take-down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

Downloaded from the University of Groningen/UMCG research database (Pure): http://www.rug.nl/research/portal. For technical reasons the
number of authors shown on this cover page is limited to 10 maximum.

Download date: 30-09-2020

THE WHYS AND WOES OF EXPERIMENTAL LEGISLATION
Sofia Ranchordás
DRAFT
(December, 2013)
Final version published in vol. 1 (3), Theory and Practice of Legislation 415-440 (2013)
http://www.ingentaconnect.com/content/hart/tpl/2013/00000001/00000003

Abstract
Experimentation has been regarded as an essential element of the learning process and a source of
valuable evidence in natural and social sciences. This perception has not been fully accepted by law,
which has been sceptical not only of experiments with legislation but also of most forms of incorporation
of evidence in the lawmaking process. However, the growing demand for a better interaction between the
rapidly changing society and law appears to favour a broader employment of evidence-based lawmaking
instruments. Experimental laws and regulations enable legislators to gather important information
regarding the nature of the underlying problem, and test the effectiveness of new legal rules on a smallscale basis for a period of time determined beforehand. In this article, I argue that experimental legislation
should be part of legislators’ daily toolbox and I provide an overview of the different advantages of this
legislative instrument. Nonetheless, there are not only ‘whys’ but also ‘woes’ in the life of the
‘experimenting legislator’. A number of political and legal objections have been raised against a broader
enactment of experimental legislation. In this article, I show both sides of experimental legislation and try
to unravel the truth behind these objections.

Keywords
Experimental legislation, empiricism, fact-free legislation, evidence-based lawmaking, politics, better
regulation, legal certainty, equal treatment.
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[“Wenn du nicht irrst, kommst du nicht zu Verstand”]1: is an aphorism that appears inspired by common
sense. However, this type of common sense has often been overlooked by legislators. At the resemblance
of the Kuhnian perception of ‘normal science’, law also appears to pretend to “know what the world is
like”.2 Legislators—like scientists—can be nevertheless conceived as ‘problem-solvers’3 that instead of
pretending to know what the world is like based on theoretical knowledge, should also gather information
and evidence to support their legislative choices. Consultations, impact assessments and ex ante
evaluations have been steps forward in this direction; but, experimentation with laws also have an added
value in this context. Experimental legislation allows legislators to submit new rules to a ‘reality check’,
testing their effectiveness on a small-scale basis before their implementation is extended to the whole
country. Moreover, experimental legislation is an information-production mechanism and a valuable
source of evidence to justify the adoption of specific rules. In addition, experimental legislation grants the
opportunity to legislators not only to try and fail but also to learn from their mistakes.
In this article, I argue that experimental legislation is an essential legislative instrument that
should be more often employed since it can contribute to the rationalization of the lawmaking process,
converting it into an iterative learning path. Since this type of temporary legislation is not widely known
among lawyers and policymakers, I provide in section B a thorough definition of ‘experimental
legislation’, distinguish it from other forms of experimentation with law, and explain the difference
between this legislative instrument and scientific experiments. Section C is devoted to an overview of the
functions of experimental legislation. This instrument can be particularly useful to tackle the uncertainty
inherent to the lawmaking process, notably as far as the regulation of fast changing fields is concerned;
gather information and improve the quality of legislation; obtain political consensus regarding
controversial bills; accommodate diversity and advance decentralization. However, as the title of this
article conveys, there are not only ‘whys’ but also ‘woes’ in the life of the experimental legislation. In
section D different perspectives on why the use of this legislative instrument remains limited shall be
discussed: firstly, experimental legislation is not often enacted due to the lawmakers’ lack of information
or training regarding this instrument; secondly, even when this instrument is known, it is not chosen
because the lawmaking process and politics are averse to evidence-based instruments; thirdly, when the
former is possible, experimental legislation has been rejected on the grounds of ethical arguments or the
potential violation of fundamental principles of law. As far as this last objection is concerned, I shall
devote particular attention to the alleged conflict between experimental legislation and the principles of
legal certainty and equal treatment.
The ‘whys’ and ‘woes’ of experimental legislation shall be analysed in the light of the literature,
case-law and legislative practice on experimental legislation in different jurisdictions, notably Germany,
J.W. Goethe, Faust-Part II (first published 1832, Hamburger Lesehefte Verlag, Husum, 2008) 90: ‘if thou does not err, thou does
not come to understand’.
2
T.S. Kuhn, The Structure of Scientific Revolutions (3rd edn., The University of Chicago Press, Chicago 1996).
3
G.J. Veerman, Het meesterschap van de wetgevingsjurist (SdU, The Hague 2011) 9-10.
1

Electronic copy available at: http://ssrn.com/abstract=2604506

France, the Netherlands, and the EU. An isolated reference to a decision of the Portuguese Constitutional
Court on the constitutionality of an experimental law will be made in order to provide additional answers
not yet explicitly formulated in the other mentioned jurisdictions.

B. EXPERIMENTAL LEGISLATION: DEFINITION
1. Experimental legislation: concept

Peter Noll, pleading for a new approach to lawmaking, affirmed that every (new) law is an experiment
because legislators cannot entirely foresee the effects of a law 4. While this is true, only a small fraction of
legislation deserves the designation of ‘experimental laws’. Experimental legislation has been regarded as
a response to the need to conceive laws based on a multidisciplinary approach and grounded in empirical
methodology (Rechtsetzungsmethodik).5 Experimental lawmaking is, according to this perspective, a
learning device of added valued since it ‘tests’ laws ‘in the real world’ before they are definitively
enacted.
Although there has been some research on experimental legislation particularly in Germany
6

and France, a clear definition of this concept is still missing.7 As the word suggests, experimental
legislation implies that new laws are tested; however, these experiments should not be confused with the
ones performed in laboratories under highly controlled conditions. 8. Moreover, there are multiple
instruments that incorporate a form of experimentation in the lawmaking process but that are also
excluded from the category ‘experimental legislation’. This section aims to provide a clear definition of
the legislative instrument under analysis and distinguish it from other apparently similar instruments. I
start by providing an example of a recent experimental regulation in the Netherlands. This case-study is
used as a point of departure to define the concept of ‘experimental legislation’ and further elaborate on its
constituent elements. I then distinguish this concept from other forms of experimentation with law, and
illuminate the resemblances and differences between experimental laws and scientific experiments.

4

P. Noll, Gesetzgebungslehre (Rowolt Taschenbuch Verlag, Reinbek bei Hamburg 1973) 76.
H D Horn, Experimentelle Gesetzgebung unter dem Grundgesetz (Duncker & Humblot, Berlin 1989) 20-21.
6
For France, see Charles Morand (ed.), Évaluation législative et lois expérimentales (Presses Universitaires d’Aix-Marseille,
Marseille 1993), B. Faure, ‘L’intégration de l’expérimentation au droit public français’ in Mouvement du droit public, Mélanges en
l’honneur de Franck Moderne (Dalloz, Paris 2004) ; S. de Charentenay, ‘Les implications juridiques de la constitutionnalisation du
droit à l’expérimentation’(2003), available at < > accessed 28 August 2013. For Germany, see H.D. Horn, Experimentelle
Gesetzgebung unter dem Grundgesetz (Duncker & Humblot 1989); V. Maβ, Experimentierklauseln für die Verwaltung und ihre
verfassungsrechtlichen Grenzen (Duncker & Humblot 2001).
7
W. Beck and C. Schürmeier, ‘Die kommunalrechtliche Experimentierklauseln als Reforminstrument‘(2004) Landes- und
Kommunalverwaltung 488.
8
Thomas Freund, Kommunale Standardöffnungs- und Experimentierklauseln im Lichte der Verfassung (WVB, Berlin 2003) 16.
5
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(a)

Example

Between 2009 and 2012, the Dutch Ministry of Transport, Public Works and Water
Management tested the following hypothesis: ‘dynamic speed limits are more susceptible of improving
road safety, traffic flow, and the quality of air than a stringent maximum speed limit’. 9 This could have
been tested by conducting a legislative experiment under controlled conditions where subjects are asked
to adapt their travelling speed to the weather or road conditions; but the legislator chose instead to enact
an experimental regulation and experiment ‘in the real world’. In the mentioned period an experimental
regulation imposing a dynamic speed limit of 130 km/h on selected Dutch highways was applied. Drivers
were asked to adapt their maximum speed to road and weather conditions. This dynamic rule derogated
on an experimental basis the maximum limit of 120 km/h established by law . The experiment proved to
be successful and it was later extended to other parts of the territory. In 2012, the experimental regulation
was revoked and road traffic legislation was revised to replace the former speed limit with the 130 km/h
one which had been tested on a number of Dutch highways. 10
Before the described experiment was conducted in the Netherlands, it had been abundantly
theorized that dynamic speed limits would be beneficial for road safety and air quality. The mentioned
experimental regulation does not allow the legislator to establish strong causal relations between the
dynamic speed limit and these other variables because it was not possible to control all variables.
Nevertheless, this experiment provided an insight and additional and valuable evidence as to the
effectiveness of this regulation which could not have been obtained in another way. In this sense,
experimental legislation can be an alternative to an all-or-nothing approach that can be employed to allow
legislators to gather more information and test the effects of legislation in the real-world.
The above described example can be reduced to the following features: (i) a regulation, (ii)
derogating from road traffic legislation (iii) for a set period of time (iii) and for a part of the territory,
(iv)in order to obtain further information about its effectiveness; (v) which is accompanied or followed by
an evaluation of the obtained results. This is a simplified characterization of experimental legislation: it
provides a clear idea of what this legislative instrument is but requires further elaboration.

(b) The definition of ‘experimental legislation’
As the example on dynamic speed limits illustrated, the term ‘experimental legislation’ refers
to statutes or, in the majority of cases, regulations enacted for a period of time determined beforehand, on

9

The experimental regulation in question was the [Experimenteerverkeer besluit ten behoeve van een experiment met een
dynamische maximum snelheid van 130km/h op enkele wegvakken onder beheer van het Rijk], Staatscourant. 2011, 2549.
10
See the report [Evaluatie praktijkvoeren Dynamische Maximumsnelheden], 15.07.2010, Bijvoegsel Kamerstukken II, 2010-2011,
32 646, nr.1, 9.

a small-scale basis, in derogation from existing law, and subject to a periodic or final evaluation. Once
evaluated, an experimental law which reveals positive outcomes can be adapted in conformity with the
observed results and transformed into a permanent act. 11 Experimental legislation is a first step towards
lasting legislation: new rules are enacted on an experimental basis, their effects and side-effects are
evaluated, and should these rules prove to be effective, they can be adapted and converted into permanent
laws. 12 In addition, experimental legislation aims to be an informed step towards better lasting legislation
since it allows legislators to test new laws on a small-scale basis, tackle the uncertainty and difficulty in
making prognostics inherent to new rules, and to gather evidence to support (or reject) the legislators’
legislative hypothesis.
The concept of ‘experimental legislation’ can be deconstructed into various elements. The
first is its temporary character: an experimental law or regulation must have an [ab initio] limited
duration. While some argue that this fixed deadline constitutes a legality requirement of any experimental
law,13 others have argued that the experiment should terminate as soon as its underlying motives cease to
exist and enough evidence has been gathered in order to perform a solid evaluation of the effects of the
implementation of the experimental law. 14
The second element is the derogation from current law, which implies that two requirements
must be observed: firstly, there must be a statutory basis authorizing this derogation; and, secondly, it
must be clear why this derogation through an experiment is necessary, meaning that the objective of the
experiment must be clearly indicated.15 These legality requirements imply that both the object of the
experiment as well as the evaluation criteria must be clear and defined beforehand.
The third element is the performance of an evaluation, which is an essential feature of any
experimental law since the main idea behind experimental laws is to try out a new legal regime, see if it
works and learn from the observed positive and negative effects. This evaluation is regarded as an
opportunity to rethink the objective of the experiment and decide whether the rules which were tried out
can be extended to the rest of the population and converted into general lasting rules. The evaluation of
the effects of the implementation of an experimental law can be performed by the ministry or state
authority in charge of the experiment, a special governmental authority or an independent agency.16
Finally, it is only possible to draw lessons as to the value of the experimental rules if it is
possible to compare their effects to the ones resulting from the application of existing law. Experimental
legislation is therefore only applied to a circumscribed part of the territory or to a representative group of
citizens. A ‘sample group’ is thus chosen for the implementation of the deviating legal regime and the

11

G. Domenech Pascual, ‘Los experimentos jurídicos’ (2004) 164 Revista de Administración Publica 149.
A. Flückiger, ‘Voter, élire et signer par Internet: le droit experimental à l’épreuve de la securité’, in M. Müller; A. Thomas (ed.),
E-voting (Stämpfli, Bern 2003), 109; G. Domenech Pascual, ‘Los experimentos jurídicos’ (2004) 164 Revista de Administración
Publica 149.
13
F. Crouzatier-Durand, ‘Réflexions sur le concept d’expérimentation législative (à propos de la loi constitutionnelle du 28 mars
2003 relative à l’organisation décentralisée de la République)’ (2003) 56 Revue Française de Droit Constitutionnel 687.
14
B. Desjardins, ‘Réflexions à partir d’une loi expérimentale: L’ éxpression dans quelques PME d’Aquitaine’ (1985) 24 Travail et
Emploi 26.
15
See A. Chanos, Möglichkeiten und Grenzen der Befristung parlamentarischer Gesetzgebung (Duncker & Humblot, Berlin 1999)
33-36.
16
A. Kletzlen, ‘Évaluation du Risque et Prévention de la Criminalité dans le Processus Législatif’ (2000) Centre de Recherches
Sociologiques sur le Droit et les Institutions Pénales, available at <www.cesdip.msh-paris.fr.> accessed 28 August 2013.
12

results obtained here are compared with the ones of the ‘control group’ to which the legislative status quo
is applied.
Experimental legislation is a distinctive form of legal experimentation and it can even be
qualified as the most radical one since it is an experiment with the rights and duties of citizens with a
direct impact on society and the economy. This is not the case with other forms of experimentation with
laws which are discussed in the following section.

2. Other forms of experimentation with law

Experimental legislation coexists with a number of other instruments that have an
investigational character but do not produce immediate changes in the legal order, which is the case with
internal legislative experiments;17 and hybrid forms of experimentation that combine policy and
legislative techniques, notably pilot projects and the Dutch proeftuinen; and phased implementation of
legislative instruments which try to progressively adapt legislation to the new generated information
without assuming an explicit experimental nature.

(a)

Legislative experiments
A number of ‘legislative experiments’ have been identified in the German literature, notably

[Gesetzgebungsexperimente], [Modellversuch], [Praxistest].18 These legislative experiments are mostly
employed in a preparatory phase of the lawmaking process. [Gesetzgebungsexperiment], [Modellversuch]
and [Praxistest] are empirical instruments used in the lawmaking process in order to try to predict the
results of a law under controlled conditions. These instruments simulate the enactment of new laws by
using a small group of volunteers, often randomly assigned, placed under conditions similar to the ones of
a laboratory and by comparing the results to another control group. [Gesetzgebungexperimente], for
example, are internal experiments executed in the drafting phase of a law and aim at carrying out an [ex
ante] control of bills.19 These legislative experiments aim to foresee the behaviour of citizens when
confronted with the application of a new law and test the clarity of legal rules before they come into
effect. Besides these internal experiments, legislators may also decide to carry out external legislative
experiments that assume the form of field experiments. Contrary to the previous ones, these experiments
produce effects on society but do not signify that specific provisions in derogation of existing law must be
introduced. For instance, in 1984 a legal field experiment was carried out in Minneapolis in order to test

17

See P. Fricke and W. Hugger, Test von Gesetzentwürfen, Teil 1: Voraussetzungen einer testorientierten Rechtsetzungsmethodik
(Speyerer Forschungsberichte 11, Speyer 1979) 172.
18
V. Maaβ, Experimentierklauseln für die Verwaltung und ihre verfassungsrechtlichen Grenzen (Duncker & Humblot, Berlin,
2001), 30-31; H.D. Horn, Experimentelle Gesetzgebung unter dem Gesetz (Duncker & Humblot, Berlin 1989) 21-28.
19
V. Maaβ, Experimentierklauseln für die Verwaltung und ihre verfassungsrechtlichen Grenzen (Duncker & Humblot, Berlin,
2001) 30-31.

whether the immediate pre-trial sanction applied to a domestic violence abuser would result in less
repeated violence. The Minneapolis Domestic Violence Experiment implied the randomized application
of different sanctions to abusers.20 This randomized test demonstrated that arrest was more effective to
prevent repeated violence than separating the abuser for eight hours from the victim or initiating advice
and mediation procedures. In the 1980s, detention was less common than it is nowadays for minor cases
of domestic violence. This field experiment proved to be a valuable research tool for legal policy in this
case.
Internal and external legislative experiments have been put into practice and studied by Law and
Economics scholars, who regard them as a useful instrument to predict for example the deterrent effect of
laws.21 Legislative experiments can precede and complement the use of experimental legislation.
Experimental laws involve experiments with valid laws in the real world, whereas legislative experiments
try to test ‘laws-to-be’ by simulating ‘real-world-conditions’.

(b)[Proeftuinen] and pilots
Pilot projects (or ‘pilots’) and the Dutch [proeftuinen] often resemble policy experiments. Both
instruments are legally relevant since their results may influence lawmakers to later adapt legislation to fit
the conclusions drawn from these projects. [Proeftuinen] are centres or institutions that conduct
experiments. [Proeftuinen] can be placed somewhere between social experiments—because they test the
effects of policy effects on human behaviour—and experimental legislation, since a legal authorization is
often required. [Proeftuinen] are small-scale experiments, publicly funded, targeted at a specific goal,
often involving the collaboration of private entities, and designed to last for a short period of time. At the
end of this period, an evaluation of the results should be performed. In the Netherlands, important
experiments of high social and economic significance have been carried out under the form of a
[proeftuin]. Examples include [proeftuinen] designed to improve the integration of immigrants or develop
social structures for improved homecare. 22
Pilots can be regarded as a first implementation of a program or policy with the objective of
preparing the legal order or society in general for a structural change. However, pilot projects have often
been selected as alternatives to experimental provisions in the Netherlands. It appears that the distinction
between these two instruments has been rather blurry since pilot projects have been employed by the
Dutch legislator to pursue typically experimental goals. In 2009, for example, the then Dutch Secretary of
State of Labour Affairs stated that “the general objective of pilots was to answer questions and eliminate

20

L. W. Sherman and E. G. Cohn, ‘The Impact of Research on Legal Policy: The Minneapolis Domestic Violence Experiment’
(1989) 23 Law and Society Review 117.
21
C.H. Engel, Legal Experiments: Mission Impossible? (Erasmus Law Lectures 28, Eleven International Publishing, The Hague,
2013).
22
For more information on these [proeftuinen], for [Proeftuin Inburgering] on the integration of immigrants, see <
www.proeftuininburgering.nl.> accessed 26 August 2013; and for the [Proeftuin Wet Maatschappelijke Ondersteuning] on
homecare, see< http://www.invoeringwmo.nl/content/de-resultaten-van-twee-jaar-proeftuin-wmo> accessed 26 August 2013.

any uncertainties” regarding the new legislative regime under analysis and gather enough information that
would justify extending it to the whole jurisdiction.23
From an uncertainty or informational point of view, lawmakers should employ internal or
external legislative experiments to obtain information as to the potential reactions of individuals when
very little is known on the hypothesis under analysis, e.g. whether rule x introducing detention for minor
domestic violence reduces the risk of repeated offences. After this information has been obtained, if
legislators are still uncertain as to the effectiveness of new rules, they can enact experimental laws or
regulation to compare the results obtained under the latter with the one under existing law. Pilot projects
can be put in practice when legislators have gathered sufficient evidence as to the validity of the
legislative hypothesis but need to prepare the legal order for the new rules and eliminate the remaining
uncertainties.

3. Experimental legislation and scientific experiments

The experimental character of the legislative instrument that is the focus of this article may often
evoke the stigma attached to scientific experiments which may partially justify the scepticism towards
experimental laws and even legislative experiments.24 Similarly to scientific experiments, experimental
legislation aims to find further information so as to verify or refute a hypothesis.

25

In case of a scientific

experiment, this is done by introducing an intervention (e.g. a novel medical treatment) or a manipulation
of a variable and observing its effects so as to ‘explore one or more causes of a phenomenon’. 26
Conclusions can only be validly drawn if the intervention is applied to one group (treatment group) and
the results obtained here are compared to the ones obtained in another group to which a placebo or a
different treatment was given (control group). The terms ‘treatment’ and ‘control’ groups between which
comparisons are being made refer to ‘Fisher’s golden standard’.27 In order to guarantee the internal and
external validity of the information obtained, subjects should be randomly assigned to these two groups
and the experiment should be conducted under controlled conditions (often in a laboratory). 28 Moreover,
scientific experiments involving humans are subject to strict legislation and require written consent of all
participants. Are these requirements attainable in the field of legislation? Can experimental laws imply a
random implementation of laws and be used to test, for example, products in the real world which have

23

[Tijdelijke regels voor een pilot ter bevordering van de participatie van personen met een arbeidsbeperking met behulp van
loondispensatie (Tijdelijke wet pilot loondispensatie), advies van Raad van State en nader rapport], Kamerstukken II, 2009-2010,
32165, nr. 4, 2.
24
See also in the context of legislative experiments (not experimental laws), C. Engel, Legal Experiments: Mission Impossible?
(Eleven International Publishing, The Hague 2013) 17-27.
25
R. A. Singleton, Jr., B. C. Straits, Approaches to Social Research (4th ed., Oxford University Press 2005) 155.
26
R. M. Lawless, J. F. Robbennolt, T. S. Ulen, Empirical Methods in Law (Casebook Series, Aspen Publishers/Wolter Kluwers Law
&Business, New York 2009) 93.
27
See R. A. Fisher, The Design of Experiments (8th edition, Oliver and Boyd 1966).
28
R A Singleton, Jr., B C Straits, Approaches to Social Research (4th ed., Oxford University Press 2005) 155-178.

not been previously tested in a laboratory? The answer is a clear ‘no’: firstly, experimental legislation
only tests the effectiveness of rules and not the safety of products or services; secondly, although
experimental laws share a comparable logic with scientific experiments, they abide by different rules.
It is not feasible to randomly assign citizens for the sake of the implementation of experimental
regulations, but an objective selection based, for example, on demographic criteria may suffice to define
two groups that are representative of the general population. To wit, the experimental rules are applied to
the most densely populated provinces of a country or to the ones that are sufficiently diverse to provide a
good representation of the population; while existing law remains valid in the rest of the country. It is also
neither achievable nor necessary to ask for individual consent for the implementation of an experimental
regulation since this consent is implicit in the legislative power. Experimental laws and regulations are
not extraordinary measures; instead, they are regular legislative instruments at the disposal of legislators.
Citizens should therefore not be afraid of experimental regulations or even legislative
experiments because these can never be ‘too scientific’29 and cannot be confused with laboratory
experiments. Experimental legislation is neither a perfect translation of the scientific method to law nor
does it aim to perform this role. Instead, experimental legislation is an instrument enacted to ‘search for
facts’ that evidence the effectiveness or ineffectiveness of new legal provisions.

C. The whys of experimental legislation

The core function of experimental legislation is to “examine if a particular measure will effectively
[and often efficiently] achieve certain goals”.30 Nonetheless, this information-gathering can be both a goal
pursued on its own and a means put at the service of other functions. To wit, this legislative instrument
can be used to find information about laws which are controversial due to the change they introduce in
society or in the legal order or considering the lack of information as to their effects. The enactment of an
experimental law can be used to gather social support which would be otherwise impossible. The
supporters of a new law will hope that the experimental law will deliver evidence as to the effectiveness
of this law, convincing the opponents as to its enactment. The French experimental law on abortion
enacted in 1975 illustrates this use of experimental legislation to gather additional information while
obtaining social and political consensus. 31 This law emerged after the controversial Bobigny case
regarding the trial of a young woman who decided to terminate a pregnancy resulting from a rape. Its

29

C.H. Engel, Legal Experiments: Mission Impossible? (Erasmus Law Lectures 28, Eleven International Publishing, The Hague
2013).
30
L. Mader, ‘Evaluating the effects: a contribution to the quality of legislation’ (2001) 22 (2) Statute Law Review 119.
31
[Loi du 17 janvier 1975 relative à l'interruption volontaire de grossesse], n° 75-17 du 17 janvier 1975, Journal Officiel
18.01.1975, p. 739. This law became also known as the law ‘Veil’, being named after Simone Veil, one of the greatest supporters of
this act. This statute was later made permanent by the [Loi n]° 79/1204, 31.12.1979, Journal Officiel, 1.01.1980, p.31).

experimental enactment was necessary to demonstrate that the legalization of abortion would not result in
an exponential growth of the number of abortions in France.

1.

Experimental legislation as an information-production instrument

“Legislating is [always] an experiment with human destinies” because legislators are never fully aware of
the effects and side-effects that a law can produce.32 Moreover, the complexities of legislating and
regulating in a fast changing world can be partially attributed to the undeniable cognitive bias that
characterizes the information-intensive lawmaking process.33 On the one hand, legislators are daily
confronted with information asymmetries regarding these new and complex societal, technological or
economic problems.34 On the other, they lack information as to most effective legislative instruments to
tackle the former. Legislators can only try to predict what the best laws would be but, as it has been
argued in the literature, legislators should ensure that these predictions are informed judgments, based on
the available facts—evidence-based lawmaking—and tend less towards opinion-based lawmaking, which
often depart from abstract theories and political statements. 35 In addition, the cognitive bias can also be
tackled by adopting new legal rules for a limited period of time and on a small-scale basis so as to
observe the effects of their implementation and draw lessons from them. 36 Experimental legislation can
assist the use of other evidence-based lawmaking instruments by explicitly converting the lawmaking
process into an iterative learning path where evidence resulting from experimentation is taken into
account to improve the legislative activity in the next round. These aspects deserve further attention.

(a)

Experimental legislation, information-production, and evidence-based lawmaking
Although information is “the lifeblood of regulatory policy” and legislation, legislators will not

always dispose of this information: sometimes private actors will refuse to disclose it; other times,
information concerning the effectiveness of new laws may not even exist. Legislating without sufficient
information may be however risky, this is why experimenting with laws before one legislates ‘for good’37
can avoid that ‘all human destinies’ are exposed to legislative failures. This idea is one of the possible
interpretations of the dissenting opinion of Justice Brandeis in the 1932 case New State Ice Co. v.
Liebmann, where he argued that “it [was] one of the happy incidents of the federal system that a single
courageous State may, if its citizens choose, serve as a laboratory; and try novel social and economic

32

H. Jahrreiss, Gröβe und Not der Gesetzgebung (Schünemann, Bremen 1953) 32.
W. Voermans, ‘Een lerende wetgever?’ (2000) 6 RegelMaat 249, 251.
34
E. Bohne, ‘The Politics of Ex Ante Evaluation’ in J. M. Verschuuren, R. Van Gestel (eds.), The Impact of Legislation: A Critical
Analysis of Ex Ante Evaluation (Martinus Nijhoff, Leiden 2009), 63, 68.
35
R. A. J. Van Gestel, Wetgeven is vooruizien,(The Hague, Boom Juridische uitgevers 2008) 11-12, 32; R.A. J. Van Gestel,
‘Vertrouwen in een lerende wetgever’ (2011) 26 (1) Regelmaat 19-20.
36
J. Gersen, ‘Temporary Legislation’ (2007) 74 University of Chicago Law Review 247.
37
C. Mamontoff, ‘Réflexions sur l’expérimentation du droit’ (1998) Revue de Droit Public 35.
33

experiments without risk to the rest of the country”.38 Brandeis pled here not only for a broader use of
experimental legislation but also for the use of the scientific method, considering the evidence resulting
from experiments. In the 1908 case Muller v. Oregon, serving then as an attorney, Brandeis had presented
a brief to the Supreme Court elaborating on the importance of social science evidence, notably research
reports, social framework evidence, the analysis of laws from other states and foreign countries. 39
Evidence-based decision-making, policy or lawmaking normally refers notably to the account of
individual experience, anecdotal information, scientific literature, sophisticated systematic review of
literature, expert opinions, and scientific survey results. 40 Experimental legislation does not produce or
offer the same type of evidence as laboratory or social experiments, surveys, and policy research reports
do. Instead, this legislative instrument produces information on the effects and side-effects of the new
rules enacted on an experimental basis and allows the legislator to gather more evidence on the nature of
the social problem it wants to handle. As mentioned above, this is often the kind of evidence legislators
need in order to confirm the legislative hypothesis underlying the experimental law (e.g. that rule x
contributes more to the reduction of unemployment than the current rule y). Based on the obtained results,
legislators are able to decide on the success or failure of new rules; without any type of experimentation,
legislators would be suggesting “mere impressions (…) with no verifiable knowledge”. Posner argues that
legislators experimenting with alternatives, notably by proposing testable hypotheses should be able to
produce useful information and reflect upon the effectiveness of the rules being tested. 41 This is precisely
what experimental legislation does. In this spirit, experimental legislation can be qualified as an evidencebased lawmaking instrument. If evidence-based practices are often qualified as those that consider
scientific evidence and support decision-making on ‘what works’, 42 then experimental legislation is
undoubtedly one of them. Nevertheless, experimental legislation is simultaneously a [sui generis]
evidence-based instrument because firstly, it does not produce and is not necessarily based on scientific
evidence; and secondly, the evidence resulting from the experiment is only valid in the context of the
legislative hypothesis and the effectiveness of the rules in question.

(b) Tackling uncertainty, lack of information and prognosis problems
Experimental legislation is often enacted for a determined period to tackle social, legal or
economic problems or situations characterized by uncertainty, uncertainty which can refer to the duration,
complexity or effects of the latter. When little is known about this type of situations, a temporary
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legislative measure can be a safe option that provides for an immediate remedy for a problem without
putting the whole population at risk and which, at the same time, can be easily extinguished.
Experimental legislation offers the required flexibility to deal with changing problems, situations
characterized by acute uncertainty and to adapt to environmental, social and economic progress. 43
Experimental legislation performs an ‘information-production function’ because it allows the
legislator to gather evidence from the implementation of the experimental law. This grants the legislature
additional time to test and analyse the information produced before extending the new legal regime to the
whole country. In Germany, experimental legislation has been depicted as an instrument of gathering
information and solving the so-called [Prognose] problems motivated by information asymmetries and
general lack of information as to the effects of laws. 44 An experiment with a new regime or with an
exception to the existing legal regime opens the possibility of gathering more information and minimizing
the assessable and unpredictable risks.45 In rapidly changing sectors, such as telecommunications, the
uncertainty as to the effects of regulations justify the need to adopt experimental laws that allow the
legislator to deviate from existing standards and introduce new and more flexible regulatory solutions that
advance innovation.46 Rupert Stettner argues that experimenting with laws and regulations facilitates the
regulation of these complex fields and ‘defines our future in a more rational and organized [way]’. 47 This
rationalization of the lawmaking process based on ‘trial and error’ and ‘conjectures and refutations’
pertain to the central task of the legislature. 48 This position is supported in the jurisprudence of the
German Constitutional Court that acknowledges that the legislature should be allowed to adopt a learning
approach to legislation by incorporating gathered information and experience. 49

2.

Experimental legislation and the regulation of fast changing fields
Reality evolves and so do (or should) laws. The evolution of society and technology dictates the

pace of the legislation but makes it difficult to tune legislation with these changes. Attitudes, perceptions
and judgments towards social behaviour change over time:50 groups that used to be subjugated and
segregated are now free and equal to the others; technological novelties which seemed to be at first
breakthrough innovations rapidly became outdated. Therefore, laws that remain beyond the societal
perception they were meant to reflect, will be necessarily regarded as obsolete. Yet, legislators cannot
revise legislation at the speed of technological change not only because, as previously mentioned, they do
not possess enough information to do so but also because this would be detrimental to legal certainty.
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Legislators thus must find a balance between guaranteeing sufficient continuity of legislation and
ensuring that legal stability does not stiffen into a rigid legal paradigm impervious to changing social
norms and practices.51 This dilemma is also analysed in Pauline Westerman’s article published in this
issue.
Reviews and evaluations can guarantee that unnecessary or bad laws are corrected or eliminated.
However, if regulation is to play a decisive role in the innovative process it has to be able to keep pace
with technological developments.52 The enactment of permanent legislation preceded by multiple ex ante
evaluations may simply take too much time, time which is precious for innovators who want to bring their
novelties to the market as soon as possible. Experimenting with new laws and regulations may be the
solution to ensure that legislation does not lag behind innovations in rapidly changing fields.
Innovating, both at the technological and social levels, implies experimenting with ever-changing
opportunities from which entrepreneurs obtain more information regarding their innovations; removing
unnecessary regulations concerning the diffusion of innovative products, services or projects in the
market; and enacting rules that facilitate the former.

3.

Experimental legislation can improve the quality of legislation

The unpredictable challenges of a fast changing reality have evidenced the need to tackle certain
problems such as the overflow of regulation (‘regulatory pressure’) which characterizes most EU Member
States.53 Experimental legislation—associated with other regulatory mechanisms—offers the possibility
to contribute to the improvement of the quality of legislation. In fact, this is one of the original functions
of experimental legislation: in France, experimental laws were enacted in the kingdom of Louis XVI in
order to “improve the effectiveness of the administration (of the country)”.54 More recently, in the same
jurisdiction, the preamble of an experimental law on the evaluation of laws and decrees reads: “one of the
primary tasks of the Government is to inquire the reason for the proliferation of laws and regulations
which make our law obscure, unstable and finally unfair (…) that’s why [it has been] decided to
experiment to include a true impact assessment in any proposal of law or decree”55. This is just one
example among the many that certainly exist wherever Member States realized the importance of
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experimental legislation to the referred matter.56 These laws can actually contribute to the adaptation of
the final version of a legal text according to solid evidence provided by the experiment. In fact, the legal
aim of improving the quality of legislation and regulation can be seen as associated with a political
strategy in the broader context of a social and political learning process.57 A possible objection would be
that citizens would not take any experimental laws into account due to their inherent uncertainty and
temporary character, however, if a law is submitted to the test of reality, it might be recognized as more
efficient and legitimate since evidence of its positive or negative impact shall be taken into
consideration.58

4.

Experimental legislation as a ‘consensus-finder’ instrument

Legislation is not only the result of the consideration of distinct interests and rationalities but also of
a consensus among political parties. Nonetheless, reaching an agreement in the context of socially or
economically controversial bills can be easier said than done. Divided governments and significant
political opposition are often reflected in legislative fragmentation, frequent legislative revisions or the
imposition of future reconsiderations of laws. 59 In addition, this political consensus can be difficult to
obtain when public opinion is divided. Experimental legislation has often been chosen as a mechanism to
achieve social or political consensus which appeared to be absent at the Parliamentary or Senatorial
levels. This occurs namely when there is a conflict of multiple interests or when information as to the
potential (negative) effects of law is lacking. The adoption of experimental laws increases the probability
that political opponents will support new laws due to the ‘promise’ of future evaluation or revision. 60 In
the United States, experimentation often emerges in the legal order under the cover of a sunset clause 61
but it has been argued in the literature that an experimentalist motivation clearly underlies these sunset
clauses.62
Kendra´s law is an example of a controversial act which would have gathered little consensus
had it been enacted as a permanent statute. This law was passed by the State of New York following the
death of a young woman brutally pushed to an oncoming train by a schizophrenic man just discharged
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from a psychiatric hospital.63 As a result of the pressure to react to this incident, the State of New York
approved a law directed at people with mental illness who, in view of their medical history, could not
survive in the community without medical assistance and could be therefore submitted to involuntary
outpatient treatment. It was not necessary to provide evidence that these patients constituted a real risk to
society in general. The lack of compliance with this treatment plan would justify the involuntarily
admission of the patient to a hospital for a seventy-two hours evaluation period. The adoption of an
experimental statute was justified by the need to obtain more information on the implementation of this
new system and its impact on the reduction of criminality among psychiatric patients. Since this act was
highly contested, its adoption as a temporary act with an experimental character opened the possibility to
reach a compromise and later to convince the opponents or sceptics of the positive effects of these new
rules produced.

5.

Accommodation of diversity and advancement of decentralized forms of government

We live in a ‘world of standards’: they ensure compatibility and interoperability of information and
communications in a global world, facilitate coordination and cooperation among organizations in
different continents, and increase efficiency and effectiveness. 64 Policy and legislative standardization
may be economically desirable but in countries characterized by strong internal diversity this can lead to
disastrous policies. In the anthropological study by James Scott, Seeing like a State, excessive
standardization, lack of local autonomy and disrespect for diversity are pointed out as causes for the
failure of so-called ‘high-modernist’ projects supposedly designed to ameliorate the human condition. 65
As Scott explains, citizens do not have uniform needs or interests and this is obvious when comparing
different communities. A higher level of flexibility and minimum harmonization as to the instruments to
be used in order to achieve national goals can produce more satisfactory results.
In Germany and France experimental laws have been implemented at the local level with the
objective of enhancing the self-administration of municipalities,66 or furthering the autonomy of French
local authorities [collectivités territoriales].67 In France, a constitutional right to experiment was granted
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to them by the 2003 revision of the French Constitution.68 Experimental legislation is conceived here as a
privileged mechanism to further the decentralization process. The revision of the French Constitution
establishes a ‘right to experiment’. Both the national government and the regional authorities are allowed
to experiment (see articles 37 (1) and 72 (4), respectively). This constitutional revision did not introduce
any substantial novelty but it limited itself to the acknowledgement of the legislative practice.

D. EXPERIMENTAL LEGISLATION: THE WOES
In the previous sections, the advantages and the different functions of experimental legislation were listed
and explained. However, this legislative instrument remains underused due to a number of reasons.
Firstly, experimental legislation is often dismissed with a ‘no, because I said so’ type of argument, which
usually indicates that lawmakers are not aware of the functionalities of this legislative instrument.
Secondly, when experimental legislation is considered by lawmakers, it might be refused by politicians or
interest groups. This may occur either at the enactment level, when politicians fear that experimental laws
will prove them wrong or after the evaluation, when politicians turn a blind eye to the obtained results,
preventing experimental laws from being taken seriously. Thirdly, when the first and second obstacles
have been overcome, experimental legislation may not survive ethical and legal objections, notably as to
the potential violation of the principles of legal certainty and equal treatment. In this section, I discuss
these ‘woes’ in the life of the experimenting legislator.

1.

Experimental legislation: ‘no, because I said so’

It has been argued that the reduced number of policy experiments in the United States is often more
connected with the lack of awareness or knowledge as to the functionalities of these instruments than with
true scepticism.69 This reasoning appears to be applicable to experimental legislation as well. In addition,
policy and lawmakers frequently do not have sufficient information, resources or know-how to enact and
implement them.70 Furthermore, even when this information is available, politicians and policymakers
often do not take full advantage of it.71 This can be attributed to the fact that policymakers have
excessively optimistic beliefs about the effects and side-effects of policies, dismissing the importance of
experiments. Not much formation or information is required to enact experimental legislation; therefore,
Article 72 (4) of the French Constitution reads: “In the manner provided for by an Institutional Act, except where the essential
conditions for the exercise of public freedoms or of a right guaranteed by the Constitution are affected, territorial communities or
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the argument that experimental legislation has not been considered in the lawmaking process is not
properly justified by legislators. This is a weak argument that can be easily solved by enhancing the
awareness of lawmakers with regard to the functionalities of experimental legislation. A more difficult
question arises when this legislative instrument has been considered, but dismissed for being politically
undesirable.

2.

Experimental legislation: ‘possible? yes; politically desirable? no’

Trial and error are inherent to human nature, thus it is not surprising that experiments have become a
widely accepted method in natural sciences for centuries, and in social sciences since a few decades.
Experimentation is one of the methods used by empiricism to test new theories and gather evidence.
Although the use of empirical methods in law is far from being new—its explicit use dates back for
example to Brown v. Board of Education--72, its use in the form of experimental legislation by the
legislator is still far from being systematic. It is however surprising that despite the growing demand for a
better interaction between society and law, the need for enhanced rationalization of laws, and the
development of evidence-based lawmaking, legislators still hesitate to incorporate experimentation in the
lawmaking process.73 The danger that the facts produced by experimentation may endanger political
statements is a solid reason to dismiss experimental legislation—along with other evidence-based
instruments—as an undesirable tool.
Political statements often influence both the decision to legislate and the contents of new laws. 74
Laws generally emerge as a reaction to and a solution for social or economic problems, but their shape
and contents are largely determined by the multiple rationalities that play a role in the lawmaking process.
In this context, political rationality and vote seeking can speak louder than sound evidence-based
instruments.75 In times of crisis, the so-called fact-free politics and populism easily spread and lead to a
strong tendency to disregard evidence and the truth of empirics. 76 The legislators’ decisions are frequently
influenced by other factors as well, namely constituent casework and special interests groups. 77 These
elements affect the quality of the lawmaking process and can be pointed out as additional reasons to reject
evidence-based instruments, avoid experimental legislation, or to turn a blind eye to the results of
evaluations. Zachary Gubler claims that the scarce number of experimental regulations enacted by U.S.
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federal agencies can be explained in the light of the disinclination of special interest groups towards
experimental regulations.78
The ‘undesirable’ character of experimental legislation may be detected not only during the
drafting and enactment phases but also later when the results of experimental laws or regulations are
made available. In principle, the results of the experiment should determine 'what happens next'.
However, as previously mentioned, legislators may tend, particularly in times of crisis, to favour opinion
instead of evidence-based policy and legislation. An example is the EU experiment with reduced VAT
rates on labour intensive services which aimed at reducing unemployment and the black economy. At the
end of the four-year period, the participating Member States provided the European Commission with
information regarding the evaluation of the experiment. 79 The reports were far from enthusiastic. Based
on this evidence, the Commission concluded that there was no direct causal link between reduced VAT
rates and job creation.80 Furthermore, evidence from some Member States also suggested that the lower
VAT rates were not fully reflected in prices. 81 The Member States involved in the experiment claimed
that the measure did not have a substantial impact on employment. In conclusion, the reduced VAT rates
on labour intensive services were not an effective (or efficient) measure to create more jobs and fight the
black economy in this sector. Despite the mixed evidence, in 2006 the Council adopted Directive
2006/18/EC which allowed Member States either to continue applying this reduced VAT rate until 31
December 2010 or to start applying it, if they had not already participated in the experiment. In 2009,
regardless of the existing evidence, the Council adopted Directive 2009/47/EC which allows on a
permanent basis the optional use of reduced rates for certain labour-intensive local services.
If the results of experimental laws are not taken seriously, the value and reputation of
experimental legislation shall be endangered since this instrument will be easily transformed into a puppet
in the hands of politicians.

(c) Experimental legislation: ‘yes, but is it legal?’
A number of legal objections could be raised against experimental legislation. In this section, I
consider the potential violation of the principle of legal certainty and equal treatment.
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In a world characterized by uncertainty, fear and risks, citizens turn to law as a safe harbour,
where certainty, stability and continuity reign.82 Laws are expected to be not only knowable to the
average citizen, uniformly applied and regarded as a safeguard against the arbitrariness of public
administration,83 but also to last. This static perception of legal certainty appears to be threatened by
experimental legislation which carries two types of uncertainty: firstly, as to the continuity of the law;
secondly, as to the future of experimental laws themselves. They are more uncertain since an experiment
can expire at the end of the determined period, be terminated before it, renewed, or converted into a
permanent law.
The Dutch Council of State has expressed on numerous occasions its apprehension as to the
tension between experimental legislation and the principle of legal certainty. 84 This institution has not
been the only one to point out this possible conflict. Not rarely do parliamentary discussions refer to the
same constraint.85 There is however a difference between the uncertainty allegedly caused by
experimental legislation experienced by ‘the average citizen’ on the one hand and by entrepreneurs on the
other. The latter are endowed with better means to making prognoses about and prepare for future
changes of legislation. Even though ‘average citizens’ might find it inconvenient to be exposed to the
temporal delimitation or future amendment of laws, this does not mean that an experimental law or
regulation exposes them to a ‘bare uncertainty’ regarding the future legislative developments, as claimed
in a recent German case before the Berlin Labour Court.86
If private actors hesitate to invest due to the lack of trust in experimental legislation, this can
have negative repercussions on the competitiveness of an economic sector and the implementation of
innovation policy. Nonetheless, this effect has not been demonstrated empirically and thus remains at the
theoretical level. Entrepreneurs do not expect to have absolute certainty: uncertainty is accepted as ‘part
of the innovative business’.87 Experimental laws grant sufficient certainty if they are enacted within the
above described framework: for a predetermined period; with an explicit goal; and submitted to an
evaluation according to evaluation criteria.
In addition, a static concept of legal certainty makes little sense in the 21 st century. This may be a
controversial statement that does not match, for example, the argumentation presented in the article by
Pauline Westerman also published in this issue. However, it is important to underline that in the last few
decades, the concept of legal certainty has evolved and one should be aware that in a fast changing
society, laws are unable to keep pace with social and technological developments and foresee all the
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phenomena to which they apply. 88 The legal text should be adapted to social reality, which means that
legal certainty has to be interpreted dynamically. In this scenario, experimental legislation can represent a
‘blessing’ rather than a ‘curse’ for legal certainty, since experimental laws can be used to adapt the legal
order to structural changes, without disrupting it. New rules are first tried, citizens can adapt to these
novelties; and slowly but surely, these legislative changes can be extended to the rest of the country.89
Patricia Popelier argues that the instruction 10a of the Dutch Instructions for Rulemaking (aanwijzingen
voor regelgeving) appears to design experimental regulation as a transition mechanism between old and
new legal rules.90 In the German literature, experimental laws have been equally described as
‘preliminary’ legislative acts that are conceived to generate knowledge and experience and by this to
reduce the uncertainty connected with the effects of new legal rules. 91 The German Constitutional Court
has agreed with the literature and argued, in the context of a case on the regulation of geriatric care, that
“the introduction of an experimental clause was essential to create room for the temporary test of
integrated and general forms of education and training [of geriatric care professionals] with novel
contents and specializations related to the occupational area’.92 To sum up, experimental legislation can
be an instrument at the service of legal certainty. Nonetheless, it is pertinent to enquire whether this
instrument also observes the principle of equal treatment.
In the context of the implementation of an experimental law or regulation, not all citizens will be
equal before the law: the sample group will be bound by the experimental rules, whereas for the control
group the previously existing rules or standards will be valid. The Aristotelian formula ‘treat equals
equally and unequals unequally’—though extensively accepted—does not translate the concrete meaning
of the principle of equal treatment. It has been acknowledged that a differentiation in granting privileges
can be however authorized “if [it results] from the nature of the case that there cannot be a general
participation”.93 This is exactly the case of experimental legislation, where a differentiation between the
sample and control groups is essential to obtain valid results. Notwithstanding this possibility, the
German Constitutional Court has established that this differentiation is constrained by the principle of
proportionality and the prohibition of arbitrariness. Therefore, any differentiation on an experimental
basis must be objectively justified; and it needs to be ensured that the differentiation in question is not
excessive but proportional, and strictly connected to the goal pursued by the legislative act.94
In 2008, the Portuguese Constitutional Court declared that the inequality resulting from the
implementation of an experimental regulation could not be qualified as a violation of the principle of
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equal treatment.95 In this case, the Court was required to examine the alleged unconstitutionality of a
decree adopting a new model of experimental civil proceedings which was simplified in comparison to
the ordinary one. The choice of the ‘sample group’ was determined on the grounds of territorial and
demographic criteria. The Portuguese Constitutional Court considered that these criteria were sufficiently
objective and did not give rise to discrimination. Furthermore, citizens were not ‘deprived of a right or
benefit’ due to the application of the experimental regime since they did not have the right to a particular
type of (civil) proceedings but rather to a due process of law which was guaranteed in that case. In
addition, the Constitutional Court affirmed that the unequal treatment was inherent to any experiment and
that this differentiated treatment was non-arbitrary and fully justified by the objective of the experiment:
to learn or obtain more information about the effectiveness of the new procedural regime.
In conclusion, the differentiated treatment introduced by an experimental law is inherent to the
central goal of this legislative instrument: to produce and gather more information as to the effectiveness
of a new law. A proportional and non-arbitrary differentiation for this sake shall not violate the principle
of equal treatment.

E. CONCLUSION
In this article, I define and explain the concept of ‘experimental legislation’, distinguishing it
from other apparently similar instruments. Although I provide an overview of the different functions of
experimental legislation in section C, I underline that this instrument performs a central function:
information-production. Experimental legislation converts lawmaking into a learning process, giving
legislators the opportunity to try, fail, and learn from their legislative mistakes. According to HoffmannRiem, this is the distinctive characteristic of this legislative instrument: the possibility to extract lessons
from the experiment and use them to revise or revoke laws on the grounds of new and more effective
ideas or legal instruments.96 After having experimented with new rules, legislators will be able to make a
more informed future choice between the existing rules and the ones tried on an experimental basis.
Experimental legislation gathers the evidence lawmakers require to verify or refuse the hypothesis
underlying a new law (e.g. is rule x effective in the reduction of poverty?).
Experimental legislation is often dismissed due to its inconvenience: politicians may not be
willing to submit their political statements to a ‘reality check’. However, lawmaking should not be
reduced to a mere translation of abstract theories and political statements in laws and regulations. 97 Laws
result from the consideration of diverse political, social and economic interests which are brought
together by stimulating a dialogue between the different actors involved in the legislative process. 98 As
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formulated by Montesquieu, laws ‘mirror’ society99 and not what legislators want them to reflect.
Adopting Roth’s trilogy—though going beyond its meaning and context—lawmakers should ‘search for
facts, promote dialogues between politicians and theorists, and whisper the results of this process in the
ears of politicians’.100 Experimental legislation combines this tripartite process and enables legislators to
learn by testing new legislative solutions on a small-scale basis.
The legal objections raised against experimental legislation should be overcome if experimental
legislation is enacted within a clear legal framework. This does not require any constitutional revision as
in France; rather it needs a widespread awareness among lawmakers of the general requirements to be
observed and the need to ensure that political rationality does not jeopardize the results of experimental
legislation. The legal objections raised against it are not solid enough to dissuade a legislator aware of the
value of this legislative instrument: instead of harming legal certainty, experimental legislation can ensure
the transition between ‘old and new rules’, avoiding sudden legislative changes; instead of violating the
principle of equal treatment, experimental laws introduce a temporary differentiation which is essential to
decide on the effectiveness of the laws being tested.
In conclusion, experimental legislation is a learning instrument that should be more often employed.
Up until now, experimental legislation has remained in the shadow of other legislative instruments and
other forms of experimentation with law. In a time of rapid social and technological changes, legislators
should dare to experiment with new legislative solutions and approaches. Errors will necessarily be
committed, and it might indeed be unwise, in specific cases, to blindly accept all the results of
experiments. Nonetheless, as quoted in the introduction of this article, it is the learning from these
legislative mistakes that matters and puts us on the path of knowledge.

C. Montesquieu, The Spirit of Laws, 1748,7; for a modern conception of the ‘mirror theory’, see Brian Z. Tamanaha, A General
Jurisprudence of Law and Society (Oxford University Press, Oxford 2001).
100
A. E. Roth, Introduction to Experimental Economics, in J. Kagel, A. Roth (ed.), Handbook of Experimental Economics
(Princeton University Press, New Jersey1997).
99

