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HAGIOTHEODORITES: THE LAST ANTECESSOR? 
Some remarks on one of the ‘new’ Basilica scholiasts 

Opening Pandora’s Box*  1.

Once you start studying the Basilica you are confronted with all kinds of problems and 
difficult questions that seek an answer. And I am not just referring to the known basic 
questions of what the Basilica were, how they were created, by whom, on their dating and 
application.1 There are more questions related to the whole tradition and understanding of 
the Basilica, text and scholia. The Basilica form a Pandora’s Box but it is worth opening it 
and for a legal historian it is challenging to try and address these problems. So, there are 
no regrets in this case. Because of the nature of the Basilica – and I refer here to both the 
text and the scholia – there are a lot of reasons to study them. Yet, the Basilica are still a 
rather neglected item in the field of legal history despite the last critical edition in 
Groningen, the monumental life work by H.J. Scheltema, D. Holwerda and N. van der 
Wal.2 The Basilica, “the imperial [laws]”, were promulgated around 900 by emperor Leo 
VI the Wise. However, preparation for this work had begun earlier under emperor Basil I, 
founder of the Macedonian dynasty. The compilers of the Basilica used Greek summaries 
of and commentaries on Justinianic texts that they had at their disposal. Hence, the 
Basilica reflect Justinianic law, but in Greek. 

At a later stage, comments – the so-called scholia – were added to the Basilica text. 
The scholia on the Basilica are divided into the ‘old’ ones dating mainly from the 6th 
century, and the ‘new’ ones dating from the 11th century and some from the 12th century. 
The ‘old’ ones were written mainly by the antecessores, the law professors at the time of 
 
 
                                                           
* I would like to thank Roos Meijering for her suggestions regarding the translations of the passages 

examined in this paper. 
1  See, for example, the two articles by H.J. Scheltema, ‘Probleme der Basiliken’, TRG 16 (1939), 320-

346 and ‘Über die Natur der Basiliken’, TRG 23 (1955), 287-310 (repr. in: H.J. Scheltema, Opera 
Minora ad iuris historiam pertinentia, (collegerunt N. van der Wal/J.H.A. Lokin/B.H. Stolte/R. 
Meijering), Groningen 2004, B 2, 170-188 and B 11, 290-306 respectively). See also Van der Wal/ 
Lokin, Delineatio, 81-87; . ,     , /  20113 
(henceforth abbreviated as Troianos, Piges), 252-263. 

2  H.J. Scheltema/D. Holwerda/N. van der Wal, [ed.], Basilicorum libri LX, Groningen/Djakarta/’s-
Gravenhage 1953-1988: Series A (text), Vol. I-VIII, Series B (scholia), Vol. I-IX. Text and scholia 
have been edited separately in this edition. 
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Justinian who summarize, comment upon or translate parts of Justinian’s legislation.3 
These are the scholia of Stephanus, Dorotheus, Cyrillus and of the Anonymous senior on 
the Digest and the scholia of Thalelaeus, Isidorus and Anatolius on the Codex.4 There are 
also some scholia by two lawyers, the so-called scholastikoi, who lived at the end of the 
6th century, namely of Athanasius of Emessa on the Novels and of Theodore of 
Hermoupolis on the Novels and the Codex. These ‘old’ scholia were presumably added to 
the text of the Basilica in the 10th century after an initiative of the scholar-emperor 
Constantine VII Porphyrogennetos. 

In the 11th century, a law school was established in Constantinople by emperor 
Constantine IX Monomachos. John Xiphilinos was appointed the nomophylax of this 
school and Michael Psellos the hypatos ton philosophon. Xiphilinos and other Byzantine 
jurists commented upon the books of the Basilica and these comments are known as the 
‘new’, the ‘younger’ Basilica scholia. If the Basilica remain a neglected item in the field 
of legal history, then these ‘new’ Basilica scholia form an almost unexplored subject. 
Except for some general references to these scholia, there is practically no single study 
devoted to this new generation of the Basilica scholiasts.5 Until now, it has been generally 
accepted that the ‘new’ Basilica scholia were written by John Xiphilinos, Nicaeus, 
Kalokyros, Gregory Doxapatres and Hagiotheodorites.6 Garidas and Patzes also appear to 
have written a few of these ‘new’ Basilica scholia.7 Some ‘new’ Basilica scholia were 
also written by Eustathios Rhomaios, author of the Peira, this unique work of Byzantine 
jurisprudence.8 

It is not my intention to refer to all of these ‘new’ Basilica scholiasts. In fact, the 
aim of this paper is to make some first remarks concerning one of these ‘new’ Basilica 
scholiasts, the so-called Hagiotheodorites. Mortreuil, in his work entitled Histoire du 

 
 
                                                           
3  On the antecessores, see H.J. Scheltema, L’enseignement de droit des antécesseurs, Leiden 1970 (= 

Scheltema, Opera Minora (note 1 above, A 3), 58-110. 
4  Troianos provides the bibliography related to every one of these antecessores; see Troianos, Piges 

(note 1 above), 134-139.  
5  With the exception of Kalokyros; cf. L. Burgmann, ‘Kalokyros “Sextos”. Anmerkungen zu einem 

Basilikenscholiasten’, SG III (1989), 11-21. On Xiphilinos, see the articles by W. Wolska-Conus, 
‘Les écoles de Psellos et de Xiphilin sous Constantin IX Monomaque’, TM  6 (1976), 223-243, and 
‘L’école de droit et l’enseignement du droit à Byzance au XIe siècle: Xiphilin et Psellos’, TM 7 
(1979), 1-107.  

6  See also Van der Wal/Lokin, Delineatio, 100-104; Troianos, Piges (note 1 above), 282.  
7  Heimbach includes the name of Michael Choumnos among the younger scholiasts because Balsamon 

refers to a marginal note by Michael Choumnos in a Basilica fragment which is now lost. See 
Heimbach, Prolegomena, 203 with references to Balsamon and Mortreuil.  

8  On the Peira, see for example N. Oikonomides, ‘The “Peira” of Eustathios Rhomaios. An Abbortive 
Attempt to Innovate in Byzantine Law’, FM VII (1986), 169-192 (repr. in: N. Oikonomides, 
Byzantium from the Ninth Century to the Fourth Crusade, Aldershot 1992, No. XII).  
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Droit Byzantine, provides a table with the number of the preserved ‘new’ Basilica scholia 
per manuscript.9 He has not included the scholia of all the ‘new’ Basilica scholiasts but 
only of the four best known.10 As he explains, he has not included in that table the scholia 
of Hagiotheodorites and of Patzes because he does not consider their scholia important 
enough.11 Burgmann notes that Hagiotheodorites made a career in the discussion about the 
theory of the glossa ordinaria in Byzantine law.12 This paper aims to create a new career 
for Hagiotheodorites, to give him a second chance – his first in reality – by focusing on his 
comments, his scholia on the Basilica books. 

Who was the Hagiotheodorites of the Basilica scholia? 2.

There has been some discussion in the past about the identification of the 
Hagiotheodorites of the Basilica scholia with one of the known Hagiotheodorites of that 
time. This is why I have purposely avoided referring to his first name until now. The 
family of Hagiotheodorites ( ) had produced a few functionaries in the 
secular and ecclesiastical field in the 12th century. There is no mention of the first name of 
Hagiotheodorites in the Basilica scholia. In most of the literature, Michael 
Hagiotheodorites is referred to as the author of these scholia but the names of Nicholas 
and of Constantine have also been supported by scholars. 

Mortreuil speaks of Hagiotheodorita or Theodorita without mentioning a first 
name.13 Zachariä von Lingenthal and Heimbach write that presumably the scholia belong 
to Michael Hagiotheodorites, the logothetes.14 Troianos also makes reference to Michael 

 
 
                                                           
9  J.A.B. Mortreuil, Histoire du droit Byzantin ou du droit Romain dans l’empire d’Orient, depuis la 

mort de Justinien jusqu’à la prise de Constantinople en 1453, III, Paris 1847 (repr. Osnabrück 1966), 
250-251. It concerns the codd. Coisl. gr. 152, Paris. gr. 1345, Paris. gr. 1348 and Paris. gr. 1350.  

10  Mortreuil includes the scholia of John Xiphilinos, Kalokyros Sextus, Constantine Nicaeus and 
Gregory Doxapatres.  

11  Cf. Mortreuil, Histoire, III (note 9 above), 249: ‘(…): nous n’avons pas cru devoir y faire figurer 
Patzus et Théodorita, dont les annotations ne sont pas assez importantes pour devoir occuper dans ce 
relevé une place special.’. Mortreuil (p. 242) believes that Theodorites and Hagiotheodorites must 
have been the same person.  

12  Burgmann, ‘Kalokyros’ (note 5 above), 12. Zachariä (von Lingenthal) has suggested that a student of 
Hagiotheodorites had made something like a ‘glossa ordinaria’ of the scholia on the Basilica. See 
C.E. Zachariae, Historiae juris graeco-romani delineatio. Cum appendice ineditorum, Heidelbergae 
1839, 63. About the discussion on this theory, see Troianos, Piges (note 1 above), 281-284 and 
Schminck, Studien, 45-52. 

13  Mortreuil, Histoire, III (note 9 above), 242-245. 
14  K.E. Zachariä von Lingenthal, Geschichte des griechisch-römischen Rechts, Berlin 18923 (repr. 

Aalen 1955), 37; Heimbach, Prolegomena, 202. 
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Hagiotheodorites as the author of the scholia.15 Michael Hagiotheodorites had served as 
logothetes tou dromou presumably from 1158.16 One of Michael’s brothers was Nicholas 
Hagiotheodorites who had served as metropolitan of Athens in the 1160’s and 1170’s and 
had died in 1175. He was the eldest of three brothers; the other two were Michael, 
mentioned above, and John. Heimbach in his work De Basilicorum origine had suggested 
that the Hagiotheodorites who wrote the Basilica scholia was Nicholas Hagiotheodorites.17 
According to the sources Nicholas had been a law teacher and a judge. He was involved in 
the drafting of regulations related to marriage issues.18 As Madariaga notes, Eustathios of 
Thessalonike writes that teaching the law was considered a kind of duty for Nicholas since 
his ancestors had also been law teachers.19 Madariaga adds that one of these ancestors 
must have been Constantine Hagiotheodorites, who had been a jurist, but unfortunately the 
preserved sources do not provide information on what his actual relation was with the rest 
of the Hagiotheodorites family.20 What we do know with certainty about Constantine is 
that he was a known jurist. In fact there are two important testimonies in which his legal 
talents are recorded. 

The poet Theodore Prodromos wrote a monody about him praising his legal skills.21 
The Byzantine intellectual Michael Italikos who had taught rhetoric and philosophy in 
Constantinople had been a teacher of Constantine Hagiotheodorites. Presumably between 
1130 and 1137 Italikos wrote a letter to his own brother on the occasion of the death of 
Constantine Hagiotheodorites.22 Italikos felt very sad about this news and could not be 
consoled about the death of his dear friend,23 this excellent jurist, as he described him.24 He 
praised his rhetoric skills, his legal knowledge, even compared him to Tribonian and 
added that Constantine Hagiotheodorites could master not only the Novels but also the 

 
 
                                                           
15  Troianos, Piges (note 1 above), 282-283. It should be noted, however, that Troianos refers to the 

opinion of Triantaphyllopoulos and Schminck who both suggest that the author of these scholia was 
Constantine Hagiotheodorites; see further on. 

16  ODB, 2, 899. 
17  C.W.E. Heimbach, De Basilicorum origine, fontibus, scholiis, atque nova editione adornanda, 

Lipsiae 1825, 83. 
18  E. Madariaga, ‘      ( ):  , 

    ’, ByzSym 19 (2009), 147-181 (154). 
19  Madariaga, ‘Hagiotheodorites’ (note 18 above), 159.  
20  Madariaga, ‘Hagiotheodorites’ (note 18 above), 149.  
21  PG, 133, 1059-1060.  
22  The letter has been published in P. Gautier, [ed.], Michel Italikos. Lettres et Discours, Paris 1972, 89-

91 (No. 4).  
23  Gautier, Michel Italikos (note 22 above), 90/2: (…)   (…).  
24  Gautier, Michel Italikos (note 22 above), 90/13-14: (…)   ,  ,  

 ,      (…).  

SG 2014 (online)



HAGIOTHEODORITES: THE LAST ANTECESSOR? 
 
 

403 
 

Codex and the Digest and the other laws.25 It is interesting that Italikos does not mention 
the Basilica which were closer to his time and, in any case, formed the last official law 
compilation, but that he refers to Justinianic texts. This is another testimony on how the 
Byzantines used and applied laws, connected to the whole discussion of the nature of the 
Basilica.26 Justinianic legislation remained a work of reference and a legal tool for the 
Byzantine jurists, even after the promulgation of the Basilica. There were certainly some 
questions on the actual application of the Basilica during the period in which Constantine 
Hagiotheodorites lived. It is a well-known fact that the Basilica were promulgated around 
900 but had not enjoyed from the beginning the status of a codification because they 
lacked the element of exclusivity. It was later on, in 1169, that by order of the emperor 
Manuel I Komnenos, the Basilica obtained exclusivity after the legal conflict, which 
occurred on the occasion of the appointment of the bishop of Amissos.27 

The fact that Constantine Hagiotheodorites was such a well-known jurist has led 
Triantaphyllopoulos and Schminck to believe that this is the Hagiotheodorites who wrote 
the scholia on the Basilica books.28 I agree with these two scholars given the fact that the 
preserved Hagiotheodorites’ scholia, as we will see further on, must have been written by 
someone with an excellent legal knowledge. Further, I think that the theory that the 
metropolitan Nicholas Hagiotheodorites was the author of these scholia is the less 
 
 
                                                           
25  Gautier, Michel Italikos (note 22 above), 90/22-25: (…)       

   ,     ,    , 
             . 

Triantaphyllopoulos and Schminck also refer to this testimony; see K. Triantaphyllopoulos, 
‘     ’,    13 (1946), 137-
164 (161) (repr. in: Id., Apanta [ ], B 2,  2009, 721-746 (745); Apanta B is a collection 
of his articles published under the auspices of the Academy of Athens, consisting of two volumes), 
and Schminck, Studien, 49 note 206. 

26  See the bibliography quoted in note 1 above. See also Sp. Troianos, ‘    
             

’ [= Die byzantinischen Gesetzestexte von Justinian bis zu den Makedonen: Festhalten an 
der Tradition und Erneurung],          43 
(2011), 63-91.  

27  In a few words, the legal question in this case was whether a Justinianic Novel was valid if it was not 
included in the Basilica. The fact that such a question arose proves that the Basilica had not until then 
the status of a codification, namely it was not an exclusive written legal collection promulgated by an 
authority. On this incident and the role that the canonist Balsamon played, see H.J. Scheltema, 
‘Byzantine law’, Cambridge Medieval History IV,2,21, Cambridge 1967, 55-77 (65-66) (repr. in: 
Scheltema, Opera Minora (note 1 above), A 2, 38-57 (47)); Van der Wal/Lokin, Delineatio, 109-111; 
Troianos, Piges (note 1 above), 252-257.  

28  Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 160-161 (= Id., Apanta (note 25 above), 744-
745); cf. also K. Triantaphyllopoulos, ‘     ’, in:   

   / Mélanges Alexandre Svolos,  1961, 489 (= Id., Apanta, 995). See 
also A. Schminck, Studien, 48-50. 
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convincing, for two good reasons. Firstly, given that Nicholas had been involved, as 
already mentioned, in the drafting of provisions related to marriage, one would expect 
from him more scholia on issues dealing with family and marriage issues. The preserved 
Hagiotheodorites’ scholia do not refer to this material scope. One could argue here that 
this could be explained by the lack of manuscripts. However, I do not believe that this is 
the case because, if Nicholas had been the author of the preserved Basilica scholia, even if 
these scholia were not directly related to his material scope, he would have tried to extend 
the commentary on marriage issues, or in any case give some hints on the legal issues 
which he had addressed and mastered. The second reason for which the metropolitan 
Nicholas Hagiotheodorites should not be identified as the author of the Basilica scholia, is 
the fact that the Hagiotheodorites of the scholia discusses and analyses some cases which 
do not fit in with the teaching of the clergy. An example of this can be found in the 
scholion in which Hagiotheodorites explains that it is different when you steal a female 
slave for pleasure, because you want to sleep with her; in that case, he adds, you only want 
to ‘use’ her and then return her to her legitimate owner and that is different from stealing a 
female slave and keeping her for good.29 It is hard to imagine that this is the kind of 
example that a clergyman would use for his audience. 

Number and material scope of Hagiotheodorites’ scholia 3.

In the last edition of the Basilica scholia there are 196 scholia which are linked to the 
name of Hagiotheodorites.30 I include here all the comments that are attributed to him by 
name (  ) and the ones that follow directly after the inscription of his 
name and are titled as being by the same author (  ).31 Using his style and other 
arguments as criteria there are certainly more scholia that could be attributed to him, 
scholia for which the author’s name is not given. However, for this paper, I will examine 
only the scholia that are linked directly to his name. The name “Theodorites” (in genitive: 

) appears in only one scholion.32 In the Groningen edition of the Basilica the 

 
 
                                                           
29  BS 3439/22-24 (sch. Pe 13 ad B. 60,12,83 = D. 47,2,83): (…)    ,     

  ,            
   ,    ,      , ’    

. See also further on in this paper (§ 4. Characteristics of Hagiotheodorites’ scholia and of his 
style – Some examples). 

30  See the table further on. 
31  I follow here the opinion of the last editors. If therefore the inscription   is under a scholion 

of Hagiotheodorites and is written by the same hand, it should be attributed to Hagiotheodorites.  
32  BS 3378/1-14 (sch. Pe 4 ad B. 60,12,39 = D. 47,2,39).  
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editors suggest that presumably this person could have been Hagiotheodorites.33 Mortreuil 
supposes the same and justifies his view by adding that it is not possible to accept that 
there is only one preserved scholion by Theodorites in the whole Basilica.34 However, I do 
not think that this scholion could be attributed to Hagiotheodorites because this scholion is 
very different from the scholia of Hagiotheodorites.35 This particular scholion which refers 
to adultery is full of biblical references. In fact, half of this scholion consists of biblical 
references and its whole style does not resemble the scholia of Hagiotheodorites at all. 
Schminck has suggested that this scholion could be linked to the writings of Theodoret of 
Cyrrhus (  , ca. 393 – ca. 466), bishop of Cyrrhus in Syria from 423, 
who left many writings on Christian issues; however, he adds this has not been proved.36  

Two preliminary general observations are necessary regarding the scholia of 
Hagiotheodorites. Firstly, they are all preserved in only one manuscript, the codex 
Parisinus graecus 1350 (= Pe) which is dated to the 12th century.37 Secondly, all scholia of 
Hagiotheodorites – at least the ones that have his name, as I have explained above – refer 
to the last book of the Basilica, the 60th book. This could be either a coincidence based on 
the preserved manuscripts, or, it could mean that Hagiotheodorites had a special interest in 
‘criminal law’ since this is the subject of the 60th Basilica book.38 The 60th book of the 
Basilica regulates in particular mainly issues related to delicts, issues dealing with 
wrongful damage to property, theft and robbery.39 The fact that we have scholia of 
Hagiotheodorites only on one book remains a curious issue because one would have 
expected from such a law teacher – author of such thorough and well written scholia – to 
comment also on other issues, on other books of the Basilica.40 

Triantaphyllopoulos has suggested that presumably Hagiotheodorites has also 
written scholia on other Basilica books and has supported this opinion by two arguments. 
His first argument is based on the fact that Hagiotheodorites often uses the expression  

 
 
                                                           
33  BS 3378/1-14 (sch. Pe 4 ad B. 60,12,39 = D. 47,2,39), app. crit. ad l. 1 : ‘i.e. 

?’. 
34  Mortreuil, Histoire, III (note 9 above), 243-244. 
35  Schminck also believes that this scholion must not be of Hagiotheodorites. See Schminck, Studien, 49 

note 201. 
36  Schminck, Studien, 49 note 201.  
37  Cf. RHBR, I, No. 163. 
38  The term ‘criminal law’ could be misleading since criminal law, as it is understood today, is when the 

State prosecutes a person because of an offence; this is different from private action taken against the 
wrongdoer. However, in Roman and Byzantine law, the distinction between civil and criminal law 
was rather blurred. 

39  See in detail further on the table.  
40  About his style, see further on.  
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.41 He adds that this expression is included in a scholion on the 23rd Basilica book 
and that the name of the commentator of this scholion has not been included.42 According 
to Triantaphyllopoulos, this scholion could very well be attributed to Hagiotheodorites 
given the expression used (  ) and some other words used in a way familiar to 
Hagiotheodorites (  in the sense of law and  in the sense of an issue 
related to property law).43 I argue that the expression   is not used exclusively by 
Hagiotheodorites. I have encountered this expression in the scholia, for example, of 
Gregory, Nicaeus and of Anonymous.44 Further, the term   appears in numerous 
scholia on other Basilica books and not only on the 60th book.45 Triantaphyllopoulos’ 
second argument is that Hagiotheodorites in one of his scholia refers to a paragraphe on 
the 58th Basilica book, as if it were his own paragraphe.46 I do not think that we can say 
with certainty that he refers in this scholion to his own paragraphe. At the end of this 
scholion, Hagiotheodorites addresses his audience, his students, and notes that they know 
that in many cases one legislator accuses the other and amends his legislation.47 He adds 
that they have learned this in the 58th book, in the 1st title, in the last chapter and the last 
paragraphe included there (= in that chapter): (…),       .  . 

 . .      ,    . I believe 
that   refers to the chapter ( ). Hagiotheodorites does not write that he 
himself has written that paragraphe. This paragraphe has not been preserved. I note that 
Hagiotheodorites very often refers to other paragraphai in his scholia and it is not always 
clear whether he has written them himself or not.48 It could well be the case that 
 
 
                                                           
41  Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 159-160 (= Id., Apanta (note 25 above), 743-

744). The expression   can have more than one meaning. It could mean: ‘at the beginning’, 
‘certainly’, ‘especially’. 

42  BS 1672/1-19 (sch. Pa 21 ad B. 23,3,25 = D. 22,1,25). 
43  Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 160 (= Id., Apanta (note 25 above), 744). 
44  The scholion under the name of Gregory in BS 183/23-29 (sch. Ca 20 ad B. 11,1,4 = D. 2,14,4); the 

scholion of Anonymous in BS 1116/1-5 (sch.  9 ad B. 18,5,9 = D. 15,1,9); and the scholion of 
Nicaeus in BS 1349/25 – 1350/31 (sch. Pa 4 ad B. 22,1,26 = D. 22,3,26). 

45  See, for example, BS 221/31-33 (sch. Ca 14 ad B. 11,1,10 = D. 2,14,10); BS 263/13-16 (sch. Ca 63 
ad B. 11,1,27 = D. 2,14,27); BS 318/8-22 (sch. Ca 4 ad B. 11,1,69 = C. 2,3,8); BS 390/14-29 (sch. Ca 
3 ad B. 11,2,14 = D. 2,15,14); BS 489/30-34 (sch. Ca 64 ad B. 12,1,50 = D. 17,2,52); BS 553/15-16 
(sch. Ca 8 ad B. 12,2,1 = D. 10,3,1); BS 714/15-27 (sch. Ca 32 ad B. 14,1,6 = D. 17,1,6); BS 
1714/11-13 (sch. Pa 6 ad B. 23,4,5 = Nov. 136 c. 5).  

46  BS 3457/29 – 3458/7 (sch. Pe 2 ad B. 60,13,3 = D. 47,4,3). See Triantaphyllopoulos, ‘Periorismos’ 
(note 25 above), 160 (= Id., Apanta (note 25 above), 744).  

47  BS 3458/4-5 (sch. Pe 2 ad B. 60,13,3 = D. 47,4,3):   ,      
             

, (…). 
48  On the reference to paragraphai by Hagiotheodorites, see further on under § 4. Characteristics of 

Hagiotheodorites’ scholia and of his style – Some examples. 
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Hagiotheodorites did indeed write scholia on other Basilica books. However, the fact 
remains that scholia bearing his name have until now been found for one Basilica book 
only, namely the 60th . 

The 196 scholia linked to the name of Hagiotheodorites are given in the following 
table. For a better understanding of the material scope of his scholia, I include in the first 
column the Greek rubric of the relevant title of the 60th Basilica book to which the scholia 
refer, followed by the translation of that rubric. In the second column, the number of his 
scholia on that title is mentioned, as well as their references.  

  
Title of Basilica book 

 
Scholia of Hagiotheodorites 

 . 
   

    
  

    
 
 

1st Title. 
About civil penalties and 

false accusations and about 
which false accusators are 

punished and which are not 

12 scholia: 
 
-BS 3052/19-21 (sch. Pe 21 ad B. 60,1,7 = D. 3,6,7) 
-BS 3054/31 – 3055/2 (sch. Pe 10 ad B. 60,1,9 = D. 3,6,9) 
-BS 3060/17-27 (sch. Pe 62 ad B. 60,1,10 = D. 48,16,1)  
-BS 3061/4 (sch. Pe 64 ad B. 60,1,10 = D. 48,16,1) 
-BS 3061/18-20 (sch. Pe 70 ad B. 60,1,10 = D. 48,16,1)  
-BS 3061/26-29 (sch. Pe 73 ad B. 60,1,10 = D. 48,16,1) 
-BS 3061/30 – 3062/4 (sch. Pe 74 ad B. 60,1,10 = D. 48,16,1) 
-BS 3065/10-12 (sch. Pe 13 ad B. 60,1,15 = D. 48,16,6)  
-BS 3066/32-3067/2 (sch. Pe 11 ad B. 60. 1,16 = D. 48, 16,7) 
-BS 3076/20-3077/4 (sch. Pe 6 ad B. 60,1,29 = C. 9,46,2) 
-BS 3078/2-11 (sch. Pe 4 ad B. 60. 1,32 = C. 9,46,5) 
-BS 3081/1-9 (sch. Pe 7 ad B. 60,1,36 = C. 9,46,9 
 

 . 
   

  
 

2nd Title. 
If a four-footed animal is 

said to have brought 
damage 

 

2 scholia: 
 
 
-BS 3086/23-31 (sch. Pe 52 ad B. 60, 2,1 = D. 9,1,1)  
-BS 3088/30 - 3089-8 (sch. Pe 5 ad B. 60,2,3 = D. 9,1,3) 

 . 
   

   
 

23 scholia: 
 
-BS 3091/21-28 (sch. Pe 6 ad B. 60,3,2 = D. 9,2,2) 
-BS 3095/21-24 (sch. Pe 22 ad B. 60, 3,5 = D. 9,2,5§§1-3) 
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3rd Title. 

About the Aquilia law on 
damage 

-BS 3098/12-14 (sch. Pe 34 ad B. 60,3,7 = D. 9,2,7) 
-BS 3098/15-29 (sch. Pe 35 ad B. 60,3,7 = D. 9,2,7)  
-BS 3104/28 – 3105/13 (sch. Pe 41 ad B. 60,3,11 = D. 9,2,11.12 init.)  
-BS 3134/10-18 (sch. Pe 129 ad B. 60,3,27 = D. 9,2,27) 
-BS 3134/19-34 (sch. Pe 130 ad B. 60,3,27 = D. 9,2,27)  
-BS 3135/26 – 3136/2 (sch. Pe 139 ad B. 60,3,27 = D. 9,2,27) 
-BS 3136/10-13 (sch. Pe 141 ad B. 60,3,27 = D. 9,2,27) 
-BS 3136/24-29 (sch. Pe 145 ad B. 60,3,27 = D. 9,2,27  
-BS 3136/33-35 (sch. Pe 147 ad B. 60,3,27 = D. 9,2,27  
-BS 3137/1-8 (sch. Pe 148 ad B. 60,3,27 = D. 9,2,27  
-BS 3137/9-14 (sch. Pe 149 ad B. 60,3,27 = D. 9,2,27  
-BS 3140/9-10 (sch. Pe 15 ad B. 60,3,29 = D. 9,2,29 §§ 6-8)  
-BS 3140/11-15 (sch. Pe 16 ad B. 60,3,29 = D. 9,2,29 §§ 6-8) 
-BS 3140/16-20 (sch. Pe 17 ad B. 60,3,29 = D. 9,2,29 §§ 6-8) 
-BS 3142/24 – 3143/5 (sch. Pe 23 ad B. 60,3,30 = D. 9,2,30) 
-BS 3150/21-28 (sch. Pe 13 ad. B. 60,3,37 = D. 9,2,37)  
-BS 3158/1-7 (sch. Pe 15 ad B. 60,3,45 = D. 9,2,45 §§ 1-5) 
-BS 3162/12-14 (sch. Pe 20 ad B. 60,3,50 = D. 9,2,50.51)  
-BS 3162/15-30 (sch. Pe 21 ad B. 60,3,50 = D. 9,2,50.51)  
-BS 3164/17-25 (sch. Pe 6 ad B. 60,3,53 = D. 9,2,54) 
-BS 3165/30-39 (sch. Pe 4 ad B. 60,3,54 = D. 9,2,55) 
 

 . 
    

   
 
 

4th Title. 
About those who pour or 

throw something 

8 scholia: 
 
-BS 3172/24-25 (sch. Pe 38 ad B. 60,4,1 = D. 9,3,1.2.) 
-BS 3172/26 – 3173/5 (sch. Pe 39 ad B. 60,4,1= D. 9,3,1.2.) 
-BS 3173/21 – 3174/2 (sch. Pe 42 ad B. 60,4,1 = D. 9,3,1.2.) 
-BS 3177/24 – 3178/3 (sch. Pe 42 ad B. 60,4,5 = D. 9,3,5) 
-BS 3178/4-31 (sch. Pe 43 ad B. 60,4,5 = D. 9,3,5) 
-BS 3178/32 – 3179/12 (sch. Pe 44 ad B. 60,4,5 = D. 9,3,5) 
-BS 3179/13-16 (sch. Pe 45 ad B. 60,4,5 = D. 9,3,5) 
-BS 3179/17- 3180/2 (sch. Pe 46 ad B. 60,4,5 = D. 9,3,5) 
 

 . 
   

   
   

 
 

23 scholia: 
 
-BS 3186/1-5 (sch. Pe 25 ad B. 60,5,2 = D. 9,4,2) 
-BS 3186/6-8 (sch. Pe 26 ad B. 60,5,2 = D. 9,4,2) 
-BS 3186/9-24 (sch. Pe 27 ad B. 60,5,2 = D. 9,4,2) 
-BS 3189/15-20 (sch. Pe 18 ad B. 60,5,4 = D. 9,4,3fin. 4.) 
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5th Title. 
About actions that are 

brought when slaves or 
four-footed animals that 

have commited a delict are 
surrendered 

-BS 3190/22 – 3191/2 (sch. Pe 11 ad B.60,5,5 = D. 9,4,5) 
-BS 3193/7-18 (sch. Pe 13 ad B. 60,5,8 = D. 9,4,8) 
-BS 3195/27 – 3196/15 (sch. Pe 7 ad B. 60,5,11 = D. 9,4,11) 
-BS 3198/11 – 3199/2 (sch. Pe 24 ad B. 60,5,14 = D. 9,4,14) 
-BS 3208/22-35 (sch. Pe 38 ad B. 60,5,21 = D. 9,4,21) 
-BS 3209/1-11 (sch. Pe 39 ad B. 60,5,21 = D. 9,4,21) 
-BS 3209/12-24 (sch. Pe 40 ad B. 60,5,21 = D. 9,4,21) 
-BS 3211/7-25 (sch. Pe 18 ad B. 60,5,22 = D. 9,4,22) 
-BS 3211/26 – 3212/16 (sch. Pe 19 ad B. 60,5,22 = D. 9,4,22) 
-BS 3217/21-31 (sch. Pe 29 ad B. 60,5,26 = D. 9,4,26) 
-BS 3221/7-15 (sch. Pe 14 ad B. 60,5,28 = D. 9,4,28) 
-BS 3227/6-9 (sch. Pe 12 ad B. 60,5,36 = D. 9,4,36) 
-BS 3229/10-14 (sch. Pe 18 ad B. 60,5,38 = D. 9,4,37fin. 38.) 
-BS 3229/15-21 (sch. Pe 19 ad B. 60,5,38 = D. 9,4,37fin. 38.) 
-BS 3231/4-8 (sch. Pe 15 ad B. 60, 5,39 = D. 9,4,39) 
-BS 3231/9-11 (sch. Pe 16 ad B. 60, 5,39 = D. 9,4,39) 
-BS 3231/12-14 (sch. Pe 17 ad B. 60, 5,39 = D. 9,4,39) 
-BS 3237/2-8 (sch. Pe 7 ad B. 60,5,45 = C. 3,41,2) 
-BS 3238/18-23 (sch. Pe 10 ad B. 60,5,46 = C. 3,41,3) 
 

 . 
  

 
 
 
 

6th Title. 
About corrupting a 

slave49 

13 scholia: 
 
-BS 3242/29-33 (sch. Pe 12 ad B. 60,6,1 = D. 11,3,1)  
-BS 3243/25-29 (sch. Pe 5 ad B. 60,6,3 = D. 11,3,3,4) 
-BS 3245/13-18 (sch. Pe 14 ad B. 60,6,5 = D. 11,3,5 §§ 1-4) 
-BS 3245/23- 3246/9 (sch. Pe 2 ad B. 60,6,7 = D. 11,3,7)50 
-BS 3249/11-15 (sch. Pe 13 ad B. 60,6,11 = D. 11,3,11 §§ 1.2.) 
-BS 3253/24-27 (sch. Pe 40 ad B. 60,6,14 = D. 11,3,13§1. 14) 
-BS 3255/29 – 3256/22 (sch. Pe 7 ad B. 60,6,18 = C. 6,2,1) 
-BS 3258/17-21 (sch. Pe 5 ad B. 60,6,21 = C. 6,2,4) 
-BS 3259/16-27 (sch. Pe 4 ad B. 60,6,24 = C. 6,2,7) 
-BS 3260/12-18 (sch. Pe 7 ad B. 60,6,25 = C. 6,2,8) 
-BS 3271/7-11 (sch. Pe 15 ad B. 60,6,39 = C. 6,2,22) 
-BS 3271/12-14 (sch. Pe 16 ad B. 60,6,39 = C. 6,2,22) 

 
 
                                                           
49  Literally: a corrupted slave.
50  The scholion is inscribed  . Its position in the manuscript proves that the scholion originates 

from Hagiotheodorites. See BS 3245 app. crit. ad l. 23  . 
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-BS 3271/15 – 3272/14 (sch. Pe 17 ad B. 60,6,39 = C. 6,2,22) 
 

 . 
   

   
   

 
7th Title. 

About runaway slaves 
and those who shelter and 

conceal them 
 

3 scholia: 
 
 
-BS 3273/15-19 (sch. Pe 3 ad B. 60,7 ad rubricam) 
-BS 3280/16-28 (sch. Pe 16 ad B. 60,7,9 = C. 6,1,4) 
-BS 3280/29 – 3281/3 (sch. Pe 17 ad B. 60,7,9 = C. 6,1,4) 

 . 
   

 
 

8th Title. 
About gamblers, namely 

dice-players 
 

5 scholia: 
 
-BS 3284/1-3 (sch. Pe 13 ad B. 60,8,1 = D. 11,5,1) 
-BS 3285/1-6 (sch. Pe 4 ad B. 60,8,3 = D. 11,5,3) 
-BS 3286/10-15 (sch. Pe 10 ad B. 60,8,4 = D. 11,5,4) 
-BS 3286/16-20 (sch. Pe 11 ad B. 60,8,4 = D. 11,5,4) 
-BS 3286/21 – 3287/5 (sch. Pe 12 ad B. 60,8,4 = D. 11,5,4) 

 . 
   

  
 

9th Title. 
If a surveyor gives a false 

report 
 
 

1 scholion: 
 
 
-BS 3292/22 – 3293/4 (sch. Pe 15 ad B. 60, 9,3 = D. 11,6,3) 

 . 
  

  
 
 

10th Title. 
About claiming a stolen 

good 

10 scholia: 
 
-BS 3300/10-31 (sch. Pe 21 ad B. 60,10,1 = D. 13,1,1.2.) 
-BS 3303/32 – 3304/9 (sch. Pe 13 ad B. 60,10,4 = D. 13,1,4) 
-BS 3309/6 – 3310/2 (sch. Pe 25 ad B. 60,10,7 = D. 13,1,7) 
-BS 3314/31 – 3315/2 (sch. Pe 14 ad B. 60,10,10 = D. 13,1,10) 
-BS 3318/30 – 3319/3 (sch. Pe 16 ad B. 60,10,12 = D. 13,1,12) 
-BS 3319/4-16 (sch. Pe 17 ad B. 60,10,12 = D. 13,1,12) 
-BS 3321/26 – 3322/21 (sch. Pe 13 ad B. 60 10,14 = D. 13,1,14) 
-BS 3324/30-33 (sch. Pe 10 ad B. 60,10,16 = D. 13,1,16) 
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-BS 3329/24-28 (sch. Pe 8 ad B. 60,10,20 = D. 13,1,20) 
-BS 3330/22-27 (sch. Pe 9 ad B. 60,10,21 = C. 4,8,1) 
 

 . 
  

 
 

11th Title. 
About private delicts 

 

2 scholia: 
 
-BS 3332/5-10 (sch. Pe 2 ad B. 60,11 ad rubricam) 
-BS 3334/29-33 (sch. Pe 18 ad B. 60,11,1 = D. 47,1,1) 

 . 
  

 
 

12th Title. 
About theft 

58 scholia: 
 
-BS 3338/1-16 (sch. Pe 9 ad B. 60,12,1 = D. 47,2,1) 
-BS 3339/17-31 (sch. Pe 2 ad B. 60,12,6 = D. 47,2,6) 
-BS 3343/20 – 3344/3 (sch. Pe 9 ad B. 60,12,12 = D. 47,2,12) 
-BS 3344/24 – 3345/8 (sch. Pe 4 ad B. 60,12,13 = D. 47,2,13) 
-BS 3351/26 – 3352/3 (sch. Pe 73 ad B. 60,12,14 = D. 47,2,14) 
-BS 3353/5-24 (sch. Pe 80 ad B. 60,12,14 = D. 47,2,14) 
-BS 3353/25-27 (sch. Pe 81 ad B. 60,12,14 = D. 47,2,14) 
-BS 3353/28-33 (sch. Pe 82 ad B. 60,12,14 = D. 47,2,14) 
-BS 3353/34 – 3354/4 (sch. Pe 83 ad B. 60,12,14 = D. 47,2,14) 
-BS 3354/13-15 (sch. Pe 85 ad B. 60,12,14 = D. 47,2,14) 
-BS 3355/20-32 (sch. Pe 8 ad B. 60,12,15 = D. 47,2,15) 
-BS 3358/20-29 (sch. Pe 21 ad B. 60,12,17 = D. 47,2,17) 
-BS 3360/13-21 (sch. Pe 8 ad B. 60,12,19 = D. 47,2,19) 
-BS 3364/13-18 (sch. Pe 27 ad B. 60, 12,21 = D. 47,2,21) 
-BS 3364/19 – 3365/18 (sch. Pe 28 ad B. 60, 12,21 = D. 47,2,21) 
-BS 3365/34 – 3366/2 (sch. Pe 31 ad B. 60, 12,21 = D. 47,2,21) 
-BS 3367/20-22 (sch. Pe 7 ad B. 60,12,24 = D. 47,2,23fin. 22§§ 1.2) 
-BS 3368/10-19 (sch. Pe 7 ad B. 60,12,25 = D. 47,2,25 ) 
-BS 3370/5-21 (sch. Pe 12 ad B. 60,12,27 = D. 47,2,27) 
-BS 3370/32 – 3371/4 (sch. Pe 4 ad B. 60,12,28 = D. 47,2,28) 
-BS 3373/32-34 (sch. Pe 3 ad B. 60,12,34 = D. 47,2,34) 
-BS 3375/26-30 (sch. Pe 16 ad B. 60,12,36 = D. 47,2,36) 
-BS 3377/3-11 (sch. Pe 5 ad B. 60,12,38 = D. 47,2,38) 
-BS 3382/ 30 – 3383/19 (sch. Pe 25 ad B. 60,12,43 = D. 47,2,43) 
-BS 3383/20-24 (sch. Pe 26 ad B. 60,12,43 = D. 47,2,43) 
-BS 3391/27-32 (sch. Pe 34 ad B. 60,12,48 = D. 47,2,48) 
-BS 3392/16-24 (sch. Pe 38 ad B. 60,12,48 = D. 47,2,48) 
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-BS 3401/1-7 (sch. Pe 81 ad B. 60,12,52 = D. 47,2,52) 
-BS 3401/8-16 (sch. Pe 82 ad B. 60,12,52 = D. 47,2,52) 
-BS 3401/17-21 (sch. Pe 83 ad B. 60,12,52 = D. 47,2,52) 
-BS 3401/24-33 (sch. Pe 85 ad B. 60,12,52 = D. 47,2,52) 
-BS 3402/5-8 (sch. Pe 89 ad B. 60,12,52 = D. 47,2,52) 
-BS 3402/19-27 (sch. Pe 94 ad B. 60,12,52 = D. 47,2,52) 
-BS 3402/32- 3403/3 (sch. Pe 97 ad B. 60,12,52 = D. 47,2,52) 
-BS 3403/11-24 (sch. Pe 99 ad B. 60,12,52 = D. 47,2,52) 
-BS 3403/31 – 3404/7 (sch. Pe 102 ad B. 60,12,52 = D. 47,2,52) 
-BS 3404/8-13 (sch. Pe 103 ad B. 60,12,52 = D. 47,2,52) 
-BS 3405/18-21 (sch. Pe 109 ad B. 60,12,52 = D. 47,2,52) 
-BS 3407/3-5 (sch. Pe 4 ad B. 60,12,53 = D. 47,2,53) 
-BS 3410/1-4 (sch. Pe 15 ad B. 60,12,55 = D. 47,2,55) 
-BS 3410/5-7 (sch. Pe 16 ad B. 60,12,55 = D. 47,2,55) 
-BS 3410/28 – 3411/13 (sch. Pe 5 ad B. 60,12,56 = D. 47,2,56) 
-BS 3419/6-11 (sch. Pe 25 ad. B. 60,12,62 = D. 47,2,62) 
-BS 3420/12-15 (sch. Pe 7 ad B. 60,12,65 = D. 47,2,65) 
-BS 3420/28-30 (sch. Pe 4 ad B. 60,12,66 = D. 47,2,66) 
-BS 3422/19 – 3423/11 (sch. Pe 22 ad B. 60,12,67 = D. 47,2,67) 
-BS 3423/15-23 (sch. Pe 24 ad B. 60,12,67 = D. 47,2,67) 
-BS 3423/28-30 (sch. Pe 26 ad B. 60,12,67 = D. 47,2,67) 
-BS 3425/34 – 3426/2 (sch. Pe 21 ad B. 60,12,68 = D. 47,2,68) 
-BS 3427/25 – 3428/19 (sch. Pe 6 ad B. 60, 12,70 = D. 47,2,70) 
-BS 3429/20-32 (sch. 12 ad B. 60, 12,72 = D. 47,2,72) 
-BS 3432/25 – 3433/2 (sch. Pe 9 ad B. 60,12,77 = D. 47,2,77) 
-BS 3436/22 – 3437/6 (sch. Pe 32 ad B. 60,12,81 = D. 47,2,81) 
-BS 3437/9-14 (sch. Pe 34 ad B. 60,12,81 = D. 47,2,81) 
-BS 3439/10-17 (sch. Pe 12 ad B. 60,12,83 = D. 47,2,83) 
-BS 3439/18 – 3440/7 (sch. Pe 13 ad B. 60,12,83 = D. 47,2,83) 
-BS 3444/4-28 (sch. Pe 5 ad B. 60,12,91 = D. 47,2,91) 
-BS 3447/9-20 (sch. Pe 7 ad B. 60,12,94 = D. 47,3,1) 

 
 . 

    
   

    
   

  
   

6 scholia: 
  
 
 
 
-BS 3453/22-35 (sch. Pe 37 ad B. 60,13,1 = D. 47,4,1) 
-BS 3454/1-7 (sch. Pe 38 ad B. 60,13,1 = D. 47,4,1) 
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13th Title. 
If someone is directed to 

become free in a will and is 
alleged to have stolen or 

destroyed something after 
the death of his owner but 
before the inheritance has 

been accepted 
 

-BS3454/8-32 (sch. Pe 39 ad B. 60,13,1 = D. 47,4,1) 
-BS 3454/33-35 (sch. Pe 40 ad B. 60,13,1 = D. 47,4,1) 
-BS 3455/23-33 (sch. Pe 43 ad B. 60,13,1 = D. 47,4,1) 
-BS 3456/8-13 (sch. Pe 46 ad B. 60,13,1 = D. 47,4,1)  

 . 
   

  
 

15th Title. 
If a family is said to have 

committed theft 
 

2 scholia: 
 
-BS 3464/1-13 (sch. Pe 6 ad B. 60,15,2 = D. 47,6,2 jo. Proch. 
39,54fin.) 
-BS 3468/7-15 (sch. Pe 3 ad B. 60,15,6 = D. 47,6,6 jo. Proch. 39,53) 

 

 . 
   

   
 

 
 

16th Title. 
About trees that have 

been openly or secretly 
felled 

 

9 scholia: 
 
-BS 3470/7-29 (sch. Pe 2 ad. B. 60,16,2 = D. 47,7,2) 
-BS 3471/5-10 (sch. Pe 1 ad B. 60,16,4 = D. 47,7,4)51 
-BS 3471/25-30 (sch. Pe 8 ad B. 60,16,5 = D. 47,7,5) 
-BS 3472/1-15 (sch. Pe 9 ad B. 60,16,5 = D. 47,7,5) 
-BS 3473/ 4-10 (sch. Pe 5 ad B. 60,16,6 = D. 47,7,6) 
-BS 3473/26-31 (sch. Pe 7 ad B. 60,16,7 = D. 47,7,7) 
-BS 3474/11-15 (sch. Pe 5 ad B. 60,16,8 = D. 47,7,8) 
-BS 3475/12-19 (sch. Pe 5 ad B. 60,16,11 = D. 47,7,11) 
-BS 3476/18-25 (sch. Pe 6 ad B. 60,16,3 = D. 48,27,1) 

 
 . 

   
   

    

16 scholia: 
 
-BS 3477/6-17 (sch. Pe 2 ad B. 60,17 ad rubricam) 
-BS 3482/11-14 (sch. Pe 48 ad B. 60,17,2 = D. 47,8,2) 

 
 
                                                           
51  The scholion is inscribed  . Its position in the manuscript proves that the scholion originates 

from Hagiotheodorites. See BT 3471 app. crit. ad l. 5  . 
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17th Title. 
About goods taken by 

force and about uproar and 
about armed force 

-BS 3483/11-18 (sch. Pe 53 ad B. 60,17,2 = D. 47,8,2) 
-BS 3483/19-25 (sch. Pe 54 ad B. 60,17,2 = D. 47,8,2) 
-BS 3483/31 – 3484/13 (sch. Pe 56 ad B. 60,17,2 = D. 47,8,2) 
-BS 3485/6-12 (sch. Pe 63 ad B. 60,17,2 = D. 47,8,2) 
-BS 3485/13-16 (sch. Pe 64 ad B. 60,17,2 = D. 47,8,2) 
-BS 3489/3-9 (sch. Pe 17 ad B. 60,17,4 = D. 47,8,4) 
-BS 3489/10-19 (sch. Pe 18 ad B. 60,17,4 = D. 47,8,4) 
-BS 3489/25-28 (sch. Pe 20 ad B. 60,17,4 = D. 47,8,4) 
-BS 3498/3-9 (sch. Pe 86 ad B. 60,17,7 = D. 43,16,1) 
-BS 3499/14-18 (sch. Pe 92 ad B. 60,17,7 = D. 43,16,1) 
-BS 3504/6-17 (sch. Pe 4 ad B. 60,17,8 = D. 43,16,1§48.2.) 
-BS 3507/26 – 3508/4 (sch. Pe 36 ad B. 17,9 = D. 43,16,3) 
-BS 3518/12-28 (sch. Pe 13 ad B. 60,17,28 = D. 43,33,1) 
-BS 3519/18-25 (sch. Pe 5 ad B. 60,17,30 = C. 8,6,1) 

 
 . 

    
   

   
 

18th Title. 
From the Julian law 

about public and private 
violence 

3 scholia: 
 
 
-BS 3522/4-15 (sch. Pe 1 ad B. 60,18 ad rubricam) 
-BS 3525/14-23 (sch. Pe 3 ad B. 60,18,6 = D. 48,6,6) 
-BS 3525/27 – 3526/15 (sch. Pe 3 ad B. 60,18,7 = D. 48,6,7) 

There are two more scholia which, although they do not derive from Hagiotheodorites, 
mention his name. In the first, the author mentions shortly that he does not agree with the 
opinion of Hagiotheodorites.52 In the second scholion the author refers to the opinions of 
his teacher, Hagiotheodorites, and of Nicaeus on a matter concerning deadlines in bringing 
actions when adultery has been committed.53 From the above table it is clear that 

 
 
                                                           
52  BS 3078/12-14 (sch. Pe 5 ad B. 60,1,32 = C. 9,46,5):    .   .   

        .      
    . 

53  BS 3710/16-24 (sch. Pe 5 ad B. 60,37,29 = D. 48,5,30):   ,     
      .        

        ,       
  ,  .  . .      .    , 

       ,       (…).
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Hagiotheodorites provided a detailed commentary on the first 18 titles of the 60th Basilica 
book. Some of the subjects that he deals with concern: civil penalties, liability including 
noxal liability and when more people have caused damage or have committed a crime, the 
Aquilia law on damage, actions and their distinctions, negative loss (lucrum cessans) and 
how to estimate it, protection of trees, theft, distinction of crimes, punishments, 
possession, deposit, the use of oaths, corruption of slaves and robbery. The title, on which 
Hagiotheodorites has commented by far the most, is the 12th title which refers to theft. 
There are 58 preserved scholia of his on this title, which corresponds to nearly 1/3 of all of 
the preserved scholia of Hagiotheodorites. In this title there are presumably even more 
scholia that could be attributed to him on the basis of his style and of other arguments.54 
However, as I have mentioned above, I have included in this paper only the scholia with 
his name. He has also devoted many of his scholia, 23 in total, to explaining the title on 
the Aquilia law on damage but he refers to the Aquilia law in many other scholia as well.55 
His 23 scholia on noxal liability also cover a rather considerable part of the material scope 
of his scholia.  

Characteristics of Hagiotheodorites’ scholia and of his style – Some examples 4.

Hagiotheodorites must have been a law teacher. This is first of all confirmed in one of the 
Basilica scholia whose author admits that Hagiotheodorites was his teacher:   

    (…).56 The fact that Hagiotheodorites must have 
been a law teacher is also obvious from his preserved scholia. His aim is to explain the 
law to the students. Most of the scholia of Hagiotheodorites are rather long; the majority 

 
 
                                                           
54  For example, according to my opinion the following scholia of the 12th title of the 60th Basilica book 

could also be attributed to Hagiotheodorites: BS 3352/4-6 (sch. Pe 74 ad B. 60,12,14 = D. 47,2,14), 
BS 3352/9-23 (sch. Pe 76 ad B. 60,12,14 = D. 47,2,14), BS 3365/19-21 (sch. Pe 29 ad B. 60,12,21 = 
D. 47,2,21), BS 3365/22-33 (sch. Pe 30 ad B. 60,12,21 = D. 47,2,21), BS 3377/12-14 (sch. Pe 6 ad B. 
60,12,38 = D. 47,2,38) and BS 3377/15-25 (sch. Pe 7 ad B. 60,12,38 = D. 47,2,38). 

55  M. Miglietta discusses some comments of Hagiotheodorites related to the lex Aquilia in his study ‘“Il 
terzo capo della lex Aquilia è, ora, il secondo”. Considerazioni sul testo del plebiscito aquiliano alla 
luce della tradizione giuridica bizantina’, AUPA LV (2012), 403-442 (427-430); cf. also Id., 
‘Trasmissione del testo e giurispudenza bizantina: la tutela pretoria da Dig. 9.2 a Bas. 60.3 – Profili 
lessicali’, SCDR XXVI (2013), 273-326 (301-306). E.G.D. Van Dongen, Contributory Negligence. A 
Historical and Comparative Study, (PhD of which a commercial edition is forthcoming), Maastricht 
2013, 178-179 also refers shortly to a scholion by Hagiotheodorites relating to the well-known Digest 
fragment on the barber case and the issues of liability in case of a wrongful act. It concerns BS 
3104/28-3105/13 (sch. Pe 41 ad B. 60,3,11 = D. 9,2,11.12 init.), a translation of which is to be found 
in F.H. Lawson/B.S. Markesinis, Tortious Liability for Unintentional Harm in the Common Law and 
the Civil Law, II, Cambridge 1982, 45. 

56  BS 3710/17 (sch. Pe 5 ad B. 60,37,29 = D. 48,5,30).  
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of them consists of at least ten lines. His scholia reflect a classroom teaching. Almost 
every scholion of his begins with some advice for the student, a piece of advice that would 
help the student through his reading and make him understand and master better the 
material taught. The following lines form a typical beginning of his scholia: ‘take into 
consideration (also) this (…)’ or ‘consider on beforehand (…)’,57 ‘do not think that this is 
contrary to what is said there and there (…)’,58 ‘do not be surprised that (…)’,59 ‘do not 
make the mistake (…)’ or ‘do not get confused and think that (…)’,60 and other similar 
expressions.61 Following the teaching method of the antecessores, he often uses fictitious 
cases in order to explain his difficult material. Characteristic is the word  used 
here as a noun meaning ‘an imaginary, fictitious case’ and, as a verb in the imperative 
form, namely  meaning ‘imagine’.62 

What is also evident from the scholia is that the teacher Hagiotheodorites has before 
him an audience to whom he has taught before and that his scholia are part of the course 
that he has been teaching to them for a while now. This is obvious from some of the 

 
 
                                                           
57  For example, see BS 3076/20 (sch. Pe 6 ad B. 60,1,29 = C. 9,46,2):         

. (…); BS 3086/26 (sch. Pe 52 ad B. 60,2,1 = D. 9,1,1): ; BS 3186/9 (sch. Pe 27 ad 
B. 60,5,2 = D. 9,4,2): ; BS 3217/21-22 (sch. Pe 29 ad B. 60,5,26 = D. 9,4,26):   

          (…); BS 3286/16 (sch. Pe 11 ad B. 60,8,4 
= D. 11,5,4):   ,  (…); BS 3292/22 (sch. Pe 15 ad B. 60,9,3 = D. 11,6,3): 

. 
58  For example, see BS 3172/26 (sch. Pe 39 ad B. 60,4,1 = D. 9,3,1.2):      

  , ,  .   .  (…); BS 3195/27 (sch. Pe 7 ad B. 60,5,11 = D. 9,4,11):  
    .     .   .    (…); BS 3198/11 (sch. Pe 24 

ad B. 60,5,14 = D. 9,4,14):          .   . (…); BS 
3309/6 (sch. Pe 25 ad B. 60,10,7 = D. 13,1,7):  .  .  .     .; BS 
3403/33-34 (sch. Pe 102 ad B. 60,12,52 = D. 47,2,52):  ,       . 
(…). 

59  For example, see BS 3054/31 (sch. Pe 10 ad B. 60,1,9 = D. 3,6,9):  ,  (…); BS 
3483/34 (sch. Pe 56 ad B. 60, 17,2 = D. 47,8,2):   ,  (…).  

60  BS 3260/12 (sch. Pe 7 ad B. 60,6,25 = C. 6,2,8):   (…); BS 3238/18 (sch. Pe 10 ad B. 
60,5,46 = C. 3,41,3):     (…). 

61  Such as, for example, BS 3258/17-18 (sch. Pe 5 ad B. 60,6,21 = C. 6,2,4):     
       (…); BS 3271/22-23 (sch. Pe 17 ad B. 60,6,39 = C. 

6,2,22):    , (…); BS 3300/10 (sch. Pe 21 ad B. 60,10,1 = D. 13,1,1.2.):   
 ,  (…); BS 3338/1 (sch. Pe 9 ad B. 60,12,1 = D. 47,2,1):     

 (…).  
62  For example, see BS 3209/12 (sch. Pe 40 ad B. 60,5,21 = D. 9,4,21):     (…); 

BS 3211/26 (sch. Pe 19 ad B. 60,5,22 = D. 9,4,22):     (…); BS 3280/29 
(sch. Pe 17 ad B. 60,7,9 = C. 6,1,4):       (…); BS 3330/25-
26 (sch. Pe 9 ad B. 60,10,21 = C. 4,8,1): (…)           

 .  . (…); BS 3353/5 (sch. Pe 80 ad B. 60,12,14 = D. 47,2,14):  
,    (…); BS 3375/26 (sch. Pe 16 ad B. 60,12,36 = D. 47,2,36):    

  (…).  
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opening words that I have mentioned above. For example, when he indicates that what he 
is now going to explain is not at all contrary to what he has already said there and there.63 
But there are many more examples in which it is evident that he has already taught part of 
this material. His words suggest that some subjects have been dealt with before. For 
example, when he mentions that: ‘after pointing out the difference of this and this there 
and there, I now come to discuss (…)’ or, ‘it has been mentioned to you numerous times 
that (…)’ or, ‘you have already learned that (…)’ and similar expressions.64 Often he 
refers to earlier explanations, the paragraphai, but it is not always clear whether these 
paragraphai were written by him. Usually he states something like: ‘read this and this 
paragraphe’.65 Sometimes it is clear that these paragraphai belong to the antecessores of 
the 6th century because he either mentions their name,66 or uses an expression which 
indicates that the corresponding paragraphe is an old one; for example, he mentions ‘in 
this old paragraphe’ or something similar.67 

He is also very keen in using another element of the teaching of the antecessores,68 
namely the form of erotapokrisis which consists of a question and an answer, an objection 
and a solution in order to explain a legal problem.69 Some of these questions, as he 
mentions, are real questions posed to him: ‘I was asked (…)’ or ‘he asked (…)’ and then 

 
 
                                                           
63  See the examples mentioned in note 58 above.  
64  To mention a few examples: BS 3211/7 (sch. Pe 18 ad B. 60,5,22 = D. 9,4,22):   , 

 (…); BS 3314/31 (sch. Pe 14 ad B. 60,10,10 = D. 13,1,10):   .   ,  (…); BS 
3319/5 (sch. Pe 17 ad B. 60,10,12 = D. 13,1,12): (…),     (…); BS 
3392/21 (sch. Pe 38 ad B. 60,12,48 = D. 47,2,48): (...).    . (...); BS 
3420/28-29 (sch. Pe 4 ad B. 60,12,66 = D. 47,2,66): (…),    .  (…); BS 3436/30 
(sch. Pe 32 ad B. 60,12,81 = D. 47,2,81): (...).  ,  (…); BS 3455/23 (sch. Pe 43 ad 
B. 60,13,1 = D. 47,4,1):  ,  (…). 

65  For example, see BS 3162/20 (sch. Pe 21 ad B. 60,3,50 = D. 9,2,50.51): (…)      
. (…); BS 3186/23-24 (sch. Pe 27 ad B. 60,5,2 = D. 9,4,2):     . 

  .     (…); BS 3212/6-7 (sch. Pe 19 ad B. 60,5,22 = D. 9,4,22): (…) 
(          .  ) (…); BS 3271/10-11 
(sch. Pe 15 ad B. 60,6,39 = C. 6,2,22): (...).      .

66  On the antecessores to whom he refers, see further on.  
67  For example, BS 3259/23-26 (sch. Pe 4 ad B. 60,6,24 = C. 6,2,7): (…),   (…)    

    (…); BS 3300/21-22 (sch. Pe 21 ad B. 60,10,1 = D. 13,1,1.2): (...). 
 (…)       (…); BS 3353/17-18 (sch. Pe 80 ad B. 60,12,14 

= D. 47,2,14): (…)     .  .  .   , (…). 
68  On the teaching method of the antecessores, see Scheltema’s monograph quoted in note 3 above. 
69  To mention a few examples: BS 3089/1-2 (sch. Pe 5 ad B. 60,2,3 = D. 9,1,3): (...).    

    ; . (…); BS 3098/16-17 (sch. Pe 35 ad B. 60,3,7 = D. 9,2,7): 
(...).           ,   

   ; . (…); BS 3422/20 (sch. Pe 22 ad B. 60,12,67 = D. 47,2,67): 
“   ,    ; . (…). 
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follows the answer, the lysis.70 This is another indication that he was a teacher. These 
questions, which are posed by his students, arise from his teaching activity. And he, as a 
good teacher, is prepared to provide answers, to clarify difficult points and clear any 
misunderstandings. His preference for the names Peter and Paul in his examples remind us 
of the style of the author of the Ecloga Basilicorum, which is a work dating from the 
middle of the 12th century and consisting of the first ten Basilica books with their 
commentary.71 Triantaphyllopoulos examines the question whether Hagiotheodorites 
could have been the author of the Ecloga Basilicorum.72 He concludes that this must not 
have been the case. His arguments are mainly based on the comparison of the style of the 
author of the Ecloga Basilicorum on the one hand, and that of the scholia of 
Hagiotheodorites on the other. According to Triantaphyllopoulos, the style of 
Hagiotheodorites is more elaborate and shows a better legal knowledge. However, he adds 
that the author of the Ecloga Basilicorum seems to have been influenced by the teaching 
of Hagiotheodorites and suggests that presumably he could have been a pupil of his.73 

Hagiotheodorites is interested in explaining the law of the Basilica. There have been 
some questions about the application of the Basilica, as stated at the beginning of this 
paper. In fact there is a whole discussion on whether laws in general were applied in 
Byzantium or not. It is interesting to see, whether Hagiotheodorites restricts himself to 
using only the text of the Basilica, or perhaps some contemporary sources in order to 
explain this law, or, whether he uses earlier sources, Justinianic texts or works of the 
antecessores. From the antecessores, he refers by name only to Stephanus in three of his 
scholia. In the first scholion he explains that the expression   is a synonym of 

 , as it is shown from the old times. And he refers to an example of Stephanus 
where the latter uses the term   in the sense of  , namely ‘not at all’.74 
In the second scholion Hagiotheodorites writes that a thief who lends money from what he 
has stolen, has a condictio,     , as in the 23rd book, 

 
 
                                                           
70  For example, BS 3178/32-33 (sch. Pe 44 ad B. 60,4,5 = D. 9,3,5):       

    ,  .    .,    ; . (…); BS 
3255/29-31 (sch. Pe 7 ad B. 60,6,18 = C. 6,2,1): .   (…); . (…); BS 3403/11-
12 (sch. Pe 99 ad B. 60,12,52 = D. 47,2,52): .     ; 

. (…).
71  On the Ecloga Basilicorum, see Troianos, Piges (note 1 above), 278-279. Most recent edition: L. 

Burgmann, Ecloga Basilicorum, [Forschungen zur byzantinischen Rechtsgeschichte, Band 15], 
Frankfurt/M. 1988. 

72  For this hypothesis of Triantaphyllopoulos to which I refer in the following, see Triantaphyllopoulos, 
‘Periorismos’ (note 25 above), 159-162 (= Id., Apanta (note 25 above), 743-746).  

73  Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 162 (= Id., Apanta (note 25 above), 746). 
74  BS 3253/24-27 (sch. Pe 40 ad B. 60,6,14 = D. 11,3,13§1.14). 
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1st title, 13th chapter and Stephanus ad locum.75 Indeed, Stephanus has explained this 
condictio in detail, but it still remains doubtful whether he was the first to use the term  

   , mainly because there is also a scholion by 
Thalelaeus in which this antecessor refers to this condictio by the name    

 .76 Brandsma refers also to a scholion by Stephanus in which the 
antecessor mentions that the late Dorotheus and the late Thalelaeus have given   

   to the thief.77 In any case, Hagiotheodorites refers here 
to the teaching of Stephanus because this is the antecessor who has explained in detail this 
condictio, as the preserved scholia show.78 Hagiotheodorites mentions the name of 
Stephanus once again when referring to the procedure of oaths in a trial: he advises his 
audience to read also the paragraphe of Stephanus on this issue.79 

When explaining the Aquilia law on damage, he advises the students to look up the 
paragraphe of the so-called Unknown Author, the Anonymous.80 Sometimes, as I have 
already mentioned, he advises the students to read also ‘old paragraphai’.81 In a very few 
cases he refers to Justinian’s legislation. When explaining the noxal actions he advises the 
reader to also read a part of the Institutes.82 He mentions the Institutes in three other 
scholia83 and only once does he refer to the Digest.84 He also refers to the leges Iuliae 

 
 
                                                           
75  BS 3343/25-26 (sch. Pe 9 ad B. 60,12,12 = D. 47,2,12): (…),        

      ,  .  .  .      
. (...). Hagiotheodorites mentions the name of Stephanus also in the beginning of this 

scholion, see BS 3343/21.  
76  BS 1591/9-11 (sch. Pa 2 ad B. 23,1,51 = C. 4,2,7).  
77  F. Brandsma, Dorotheus and his Digest translation, Groningen 1996, 83; the scholion is BS 1530/21-

24 (sch. Pa 5 ad B. 23,1,13 = D. 12,1,13). Brandsma (p. 84) adds that ‘Stephanus calls the condictio 
involved here     ’ and that ‘this term does not occur in the Latin 
texts’. See, for the whole discussion, H. de Jong, ‘Stephanus on the condictio de bene depensis (   

  )’, TRG 78 (2010), 15-35.  
78  On Stephanus, see H. de Jong, Stephanus en zijn Digestenonderwijs, Den Haag 2008. 
79  BS 3360/13-21 (sch. Pe 8 ad B. 60,12,19 = D. 47,2,19). 
80  BS 3134/22-23 (sch. Pe 130 ad B. 60,3,27 = D. 9,2,27). There are two Anonymoi in Byzantine law. 

The Anonymous senior, a contemporary of the antecessores, whose Summa on the Digest was used in 
the Basilica. The paragraphai to the Summa were made by another Anonymous, the Junior one, also 
known as Enantiophanes, who lived in the first quarter of the 7th century. The Byzantines had not 
made a distinction between the two Anonymoi: they thought it was one person who wrote the Summa 
and the paragraphai on it, namely the Unknown Author, the Anonymous. 

81  See the examples above in note 67.  
82  BS 3186/9-24 (sch. Pe 27 ad B. 60,5,2 = D. 9,4,2). 
83  BS 3186/11 (sch. 27 Pe ad B. 60,5,2 = D. 9,4,2); BS 3300/13 (sch. Pe 21 ad B. 60,10,1 = D. 13,1,1.2) 

and BS 3436/24 (sch. Pe 32 ad B. 60,12,81 = D. 47,2,81).  
84  BS 3368/14 (sch. Pe 7 ad B. 60,12,25 = D. 47,2,25). 
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(  ).85 His main point of interest were the Basilica because this is the law that 
he wants to explain and teach to the students.  

Triantaphyllopoulos has compared Hagiotheodorites’ style with that of the 
antecessor Stephanus. Hagiotheodorites often uses some introductory information at the 
beginning of his scholia, some important piece of theory, the so-called ‘protheory’ 
( ) to make the way easier for the student. According to Triantaphyllopoulos, 
Hagiotheodorites uses these protheories and the question-answer forms ( ) 
imitating Stephanus.86 It is obvious that Hagiotheodorites adopts methods of teaching used 
by the antecessores, as is evident from the aforementioned examples.87 His style is 
elaborate but at the same time it remains simple. There is a clear structure in his thoughts. 
He deals with complicated legal concepts, uses Latin terms, makes classifications and 
sharp distinctions and tries to harmonise apparent contradictions. I believe that, despite the 
complexity of some of his topics, Hagiotheodorites successfully manages to convey the 
material over to the pupils in a pleasant way, by using vivid examples, a live language and 
the methods described above. 

A good example of his vivid figure of speech is a scholion in which he asks the 
students to pay particular attention to the issue he is explaining and he makes a rather 
funny metaphor. He writes: ‘But if you leave the surface and are willing to listen to what 
is said and not (just) to take a bath, but to anoint yourself, you will admire what has been 
explained in the margins of the 7th book; and the present text does not conflict with those 
cases in the 18th title of the 7th book, about which explanations have been given to you’.88 
In another scholion he emphasizes that stolen goods could in any case not be acquired by 
acquisitive prescription (usucapio). He observes in a characteristic way: ‘You have 
learned this in many places. The stolen good, even if it comes to countless good faith 
possessors, is nevertheless a stolen good and cannot be acquired by usucapio (…)’.89 By 
sentences like these, you can easily picture Hagiotheodorites talking before the class. He 
uses methods of legal argumentation. For example, in a certain scholion his conclusion 

 
 
                                                           
85  See his three comments on the 18th title of the 60th Basilica book which is about these laws, as well as 

the following scholia of his: BS 3477/15 (sch. Pe 2 ad B. 60,17 rubricam); BS 3485/14 (sch. Pe 64 ad 
B. 60,17,2 = D. 47,8,2); BS 3498/4 and 7 (sch. Pe 86 ad B. 60,17,7 = D. 43,16,1). 

86  Triantaphyllopoulos, ‘Periorismos’ (note 25 above), 162 (= Id., Apanta (note 25 above), 746).  
87  See also further on, the two examples that I include with their translation.  
88  BS 3444/13-16 (sch. Pe 5 ad B. 60,12,91 = D. 47,2,91): (...).       

   ,   ,      .   
          .   . ,     
. (...). Cf. BS 3444 app. crit. ad l. 14 : ‘malimus  (omisso  ante  )’.  

89  BS 3392/21-22 (sch. Pe 38 ad B. 60,12,48 = D. 47,2,48): (...).    .   
,       ,     < > 

, (…). 
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derives, as he remarks, from an argumentum a contrario (   ).90 
Moreover, as any good teacher would do, he emphasizes on a general rule and repeats it so 
that the students will remember it for good. When he explains, for example, that a thief 
cannot bring an action for theft when someone steals from him a stolen good, he refers to 
the following general maxim, which the students have already been taught: ‘because no-
one has an action at his disposal based on his own impudence’.91 This is the well-known 
principle of nemo turpitudinem suam allegans auditur deriving from Roman law and 
meaning that no-one will be heard pleading his own turpitude. He has a critical approach 
to the texts and urges the students to think critically. For example, in his explanation of a 
legal question for which there are two different opinions, he gives both opinions and 
advises the students to consider both; he also adds in a discrete way his personal 
preference in the matter.92 

Interesting is one of his scholia in which he clearly makes the distinction between 
possessio and detentio. He notes that in a deposit (depositum), a loan for consumption 
(commodatum) and a loan revocable at the will of the grantor (precarium), the person who 
holds the good does not have the possession ( ) but the detention ( ).93 In these 
three cases, he writes, we do not speak of possession ( ) but of a bare and faint 
detention (    ). This scholion and more scholia of his that deal with 
issues of possession, good faith, liability, classifications of actions, negative loss or 
prevented profit (lucrum cessans) and other subjects, show a rather sophisticated level of 
legal thought. 

A method that he sometimes uses is the following. He begins with an example in order to 
explain a basic legal concept. He then uses the same example but changes it gradually and 
adjusts it to the legal concepts that he wants to address. In that way the student is not 
confused by numerous examples and Hagiotheodorites conveys the point he wants to 
make more effectively. 

 
 
                                                           
90  BS 3271/9-10 (sch. Pe 15 ad B. 60,6,39 = C. 6,2,22): (...).      

. (...). 
91  BS 3425/35 – 3426/2 (sch. Pe 21 ad B. 60,12,68 = D. 47,2,68): (...).       

    .        ,  .   
. (...). 

92  BS 3472/11-12 (sch. Pe 9 ad B. 60,16,5 = D. 47,7,5): (...).       
 ,      . (...).

93  BS 3208/33-35 (sch. Pe 38 ad B. 60,5,21 = D. 9,4,21): (…).      
        ,     . 

(…).
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To best demonstrate his techniques and style, I include two characteristic scholia of 
Hagiotheodorites. In order to understand how elaborate his scholia are, I also provide the 
Basilica fragment which he comments upon and the Digest fragment from which this part 
of the Basilica originates. 

Example I: About the condictio furtiva 
 
D. 13,1,14,2: 
Bove subrepto et occiso condictio et bovis et 
corii et carnis domino competit, scilicet si et 
corium et caro contrectata fuerunt: cornua 
quoque condicentur. sed si dominus 
condictione bovis pretium consecutus fuerit 
et postea aliquid eorum, de quibus supra 
dictum est, condicet, omnimodo exceptione 
summove-tur. contra si corium condixerit et 
pretium eius consecutus bovem condicet, 
offerente fure pretium bovis detracto pretio 
corii doli mali exceptione summovebitur.  

 

If a cow is stolen and killed, the condictio lies to 
the owner for the cow and the hide and the meat, 
provided, that is, that both the hide and meat were 
theftuously handled. The condictio will go for the 
horns too. However, if the owner’s condictio 
obtains for him the price of the cow, and then he 
later begins a condictio for one of those other 
things mentioned above, his claim must at all 
events be defeated by a defense. On the other 
hand, if after claiming the hide and obtaining its 
value, he brings a condictio for the cow itself he 
will be defeated by the defense of fraud if the thief 
tenders the value of the cow less the value of the 
hide.94  

 
B. 60,10,14,2 = D. 13,1,14,2 (BT 2814/6-9): 

       
    ,    

        
        

      , 
  . 

If a cow is stolen, (the condictio) lies for the meat 
and the skin and the horns, if, at least, they have 
been taken and in the situation where the owner 
has not received the price for the cow; if, however, 
he has received the price for the skin and 
nevertheless brings (the condictio) for the cow, he 
deduces what has been given.  

  
BS 3321/26, 29-3322/21 (sch. Pe 13 ad B. 
60,10,14 = D. 13,1,14): 

 . (…).   
 ,       

    

Of Hagiotheodorites. (…). I stole a cow; I tried to 
lead it away to where I wanted it, but the cow did 
not follow me; I was annoyed and killed it. We ask 
therefore: seeing that the condictio furtiva is 
brought on the one hand for the body itself and 

 
 
                                                           
94  A. Watson, [ed.], The Digest of Justinian, (transl. of Mommsen, ed. maior), 4 vols., Philadelphia 

1985, I, 392.  
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that on the other hand it is also brought for the 
difference, when the body is not to be found, as it 
is said at the end of the 10th chapter, how will it be 
brought in the present case, and can the (condictio) 
furtiva claim the meat and skin and horns as being 
furtiva (things)? And we say that if, after the 
killing, the thief has taken them and he did not 
already give the price for the cow, he consequently 
also stole the meat and the skin and the horns, and 
he is liable also for them with the (condictio) 
furtiva. In this context you must definitely also 
read the 12th title, 52nd chapter, 10th section and the 
paragraphe there. And perhaps, if they had been 
valued as horns and as skin, in short: as separate 
parts, they could have been estimated as of greater 
value. If, however, he did not take them [the parts] 
after he had killed it, he is liable for the cow and 
he gives the value of the cow; the horns in this 
case will not be reckoned. And take notice of this, 
that the cow is often estimated in a different way 
from the parts of the cow. But I tell you also this. 
If I steal somebody else’s healthy cow that I have 
seen wandering on a mountain, I am a thief even if 
I did not know to whom it belongs. Read about 
this the 12th title, 43rd chapter, 5th section: that this 
also was my intention when I took this cow. 
Because what else was I to think than that I 
damage someone? When, however, I saw a cow 
stolen and killed by someone else and lying and 
becoming already food for the dogs, and I took its 
horns, because they might be useful to me, I am 
neither a thief in the original sense, nor am I 
considered to have stolen the horns nor am I liable 
for the fact that the cow has been stolen by 
someone else; for it was a cow that was stolen, not 
horns; as a consequence, therefore, the horns, if 
they have not been taken with the intention of 
theft, are not considered as stolen, because it is a 
cow that has been stolen. And when are they 
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considered as taken in bad faith? For what happens 
when the owner has killed the cow and afterwards 
the killed (cow) has been stolen? He who steals 
this cow is never said to steal the cow, but the 
skin, the meat and the horns. You see in how many 
cases it is possible to differentiate between a stolen 
cow and the skin of the cow and meat and horns.  

 
Example II: About theft 

 
D. 47,2,83,2: Qui ancillam non meretricem 
libidinis causa subripuit, furti actione 
tenebitur et, si subpressit, poena legis Fabiae 
coercetur. 

One who abducts a slave-woman, not a prostitute, 
out of lust will be liable to the action for theft and, 
if he conceals her, will be liable to the penalty of 
the lex Fabia.95  

 
B. 60,12,83,2 = D. 47,2,83,2 (BT 2850/1-2): 

       
        
,     . 

He who has stolen out of lust a female slave who 
is not a prostitute, is liable for the action for theft; 
if he conceals her (he is) also (liable) for the action 
for kidnapping.96 

 
BS 3439/18-3440/7 (sch. Pe 13 ad B. 
60,12,83 = D. 47,2,83): 

 .97 ,    , 
     ,   
    ,   

,  .  . ,     
  ,    

,  .   .  .  .  
. .      
  ,    ,  

Of the same person (Hagiotheodorites). You have 
learned that he who has stolen a good, even if he 
did not do so with the intention of enjoying it 
entirely, but only to enjoy its possession or its use, 
is liable for the actio furti, as in the 1st chapter, 2nd 
subject, and, about someone who has used the 
good that he has received for use in a different 
manner, as in the 40th chapter and the 13th book, 1st 
title, 5th chapter, 7th section. According therefore to 
this teaching he says here too, that he who stole a 

 
 
                                                           
95  Watson, The Digest of Justinian (note 94 above), IV, 757-758.  
96  This action arises on the base of the lex Fabia. See also the Basilica scholion explaining this law, viz. 

BS 3842/6-8 (sch. Pe 1 ad B. 60,48,6 = D. 48,15,7): (...)  DEPLAGIARÍIS FÁBIOS.   
              

  , (…). Transl.: ‘The lex Fabia de plagiariis is raised against the 
kidnappers and those who knowingly or maliciously hide or sell runaway slaves’.  

97  Of Hagiotheodorites in this case, because the previous scholion is of him; see BS 3439/10 (sch. Pe 12 
ad B. 60,12,83 = D. 47,2,83) and BS 3439/18 (sch. Pe 13 ad B. 60,12,83 = D. 47,2,83). 
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female-slave, if he has stolen her only for this 
purpose, to enjoy the pleasure that comes from her 
and after the enjoyment to return her to the owner, 
he is liable indeed for the actio furti, yet not for the 
whole of the female-slave, but for the right he has 
stolen. And what he stole was the possession or 
use of her, as also in the 40th chapter. If, however, 
he conceals her completely, namely if he holds her 
and wants to profit from the female-slave 
completely, he is liable on one hand with the actio 
furti and for the whole female-slave, and, on the 
other hand, he is also liable for her with the action 
against kidnappers, by a criminal action, which the 
48th chapter speaks of, and by a civil action namely 
the servi corrupti,98 which the 6th title, 1st chapter, 
4th subject and 4th and 21st chapters speak of. Mind 
you, you should not get the impression that there is 
a contradiction between the text of the present 
subject, which says ‘if he conceals’, and the 28th 
chapter of this title. Because there, he who has 
stolen the right, has from the beginning stolen it 
completely, in order to profit from it completely, 
and therefore, we do not take into consideration 
how he uses the right afterwards: whether he 
deletes it, or tears it apart, or in any other way 
destroys it. Because when he stole it, he at once 
deprived its owner from the right and completely 
damaged (him) and because of this, the offences 
made by him in this right afterwards do not add 
another punishment. In the present case, however, 
he who has stolen the female-slave at first stole her 
only for the sake of lust and not in order to profit 
from her, but to return her after some time to her 
owner, as was mentioned above; later, however, he 
concealed her completely and wanted to profit 

 
 
                                                           
98  This is the actio servi corrupti (de servo corrupto), the action that a slave’s owner has against 

someone who corrupts his slave.  
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from her. So at first he did the owner less injustice 
and caused him less damage and for that reason 
was also held liable with for a light punishment, 
but because he later increased the injustice and the 
damage he now is also liable for more actions and 
more severe punishments. 

 
It is clear that Hagiothedorites is exhaustive on the subjects he wants to explain. Even by 
comparing the size of his two scholia with the relevant texts of the Basilica upon which he 
comments, and with the original passages from the Digest, it is obvious that his scholia are 
the most extensive. This is due to the nature of the scholia in general. It is logical that the 
scholia are longer than the actual fragments of the Basilica because the aim of all 
scholiasts is, after all, to explain the law. These two scholia sum up very nicely the 
characteristics of Hagiothedorites’ style and methods that I have described above: clear 
and lively language, use of Latin terms, methods of teaching also used by the 
antecessores, such as the question-answer form, references to other paragraphai, 
harmonization of apparent contradictions, etc. 

Conclusions  5.

Hagiotheodorites belongs to the generation of the ‘new’ Basilica scholiasts. He can be 
identified – mainly because his scholia are so elaborate – as the jurist Constantine 
Hagiotheodorites, who was known as being an excellent jurist. Hagiotheodorites was a 
law teacher. From the younger generation of scholiasts of the Basilica he is the only one 
referred to as a teacher by a student of his.99 196 scholia indicate Hagiotheodorites as their 
author, whereas two more scholia mention his name; all 198 scholia are preserved in one 
manuscript, viz. cod. Paris. gr. 1350, dating from the 12th century. All scholia refer to the 
60th Basilica book which deals with ‘criminal law’. The material scope of his scholia deals 
particularly with issues related to wrongful damage to property, theft, penalties, delicts, 
liability, etc. The great majority of his scholia refers to theft and to the Aquilia law on 
damage. Hagiotheodorites made broad use of elements of teaching already occurring in 
the days of the antecessores. In order to explain legal questions he often used, for 
example, fictitious cases ( ), question and answer forms ( ); he 
also referred to other explanations of the law ( ), etc. In a very few cases he 
referred to Justinianic legislation. From the antecessores he referred three times only to 
Stephanus by name and in one scholion he advised his students to read the paragraphe of 
 
 
                                                           
99  See § 4. Characteristics of Hagiotheodorites’ scholia and of his style – Some examples, with note 56.  
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the so-called Unknown Author, the Anonymous. The law that he refers to and wants to 
explain is mainly the law of the Basilica. Hagiotheodorites explained in a clear way 
difficult legal problems, used methods already current in the days of Justinian’s 
antecessores, and tried to make the student master the material in an efficient but also 
pleasant way. The material scope of his scholia and his approach altogether show a rather 
sophisticated level of legal knowledge. As I mentioned at the beginning of this paper, it 
has been stated in the past that Hagiotheodorites made a career in the discussion about the 
theory of the glossa ordinaria in Byzantine law.100 I hope to have shown in this paper that 
Hagiotheodorites certainly deserves a second career in Byzantine legal literature. 

 

University of Groningen  Daphne Penna  
  

 
 
                                                           
100  See § 1. Opening Pandora’s Box, with note 12.  
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