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On Administrative Adjudication, 
Administrative Justice and Public Trust. 
Analyzing Developments on Access to Justice in 
Dutch Administrative Law and Its Application in Practice 
 
Kars J. de Graaf* and Albert T. Marseille**1 
 
 
1. Introduction 
 
In efforts to improve the good administration of justice in the context of 
administrative law disputes in the Netherlands, the Dutch legislator regularly 
amends the procedures that the General Administrative Law Act (GALA) has 
prescribed since 1994 for settling disputes concerning single case decision-
making by public authorities. For the same reasons, public authorities and 
administrative courts sometimes change the manner in which these procedures are 
applied in practice. A basic assumption in this chapter is that administrative 
adjudication, administrative justice, and public trust are interconnected. 
Administrative procedural law and its application in practice can contribute to the 
acceptance of public law decision-making, the court’s judicial review of those 
decisions and therefore public law in general. 
 
Legal protection against administrative law decisions (single case decision-
making) is available to interested parties in the Netherlands. First, an interested 
party may object to a decision by lodging a formal objection with that public 
authority. Lodging an objection leads to an objection procedure that is regulated 
by provisions found in Chapters 6 and 7 of the Dutch GALA. This procedure 
allows the public body to re-evaluate its decision in light of the applicable norms 
and all the relevant public and private interests involved. Secondly, this party may 
– if the objection procedure didn’t successfully address the objections – lodge an 
appeal with the administrative court. In administrative court procedures, 
Chapters 6 and 8 of GALA provide the necessary procedural provisions to allow 
for a full judicial review of the administrative law decision by a specialized 
administrative law court. 
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Improving the adjudication of administrative law disputes is a concern for both 
public authorities in objection procedures and administrative courts in appeal 
procedures, as well as for the legislator. Public authorities, when re-evaluating a 
decision in the objection procedure, administrative courts, when reviewing the 
legality of an administrative law decision, and the legislator, when amending the 
procedural provisions for the objection procedure and the administrative court 
procedure, all strive to find a balance between the need for efficient procedures 
and professional treatment that will lead to legally sound decision-making and/or 
judgments. 
 
In this paper, we intend to analyze the changes and developments in practice and 
law during the last 20 years in the light of Mashaw’s theory of administrative 
justice. This theory, which can be used to analyze the changes in the objection 
procedure and which can be inspirational in analyzing changes in the procedure 
before the administrative law courts, distinguishes between three ideal types of 
decision-making. Decision-making by public authorities in the objection 
procedure and the preparation of judgments by administrative law courts can be 
assessed by using these three models. The main questions we want to answer are 
rather simple. Could analyzing the changes in law and practice using Mashaw’s 
analytical framework provide relevant insight? Will such an assessment provide 
clarification with respect to the developments that aim to improve the 
administration of justice in Dutch general administrative law? Can a general trend 
be observed? Since Mashaw’s theory of administrative justice is concerned with 
governmental bodies delivering justice in a bureaucratic context, this theory 
seems especially relevant for the assessment of the objection procedure’s 
developments. That assessment will be complemented by a recent Dutch model 
that has been introduced in order to assess governance in the judiciary. This model 
seems relevant for assessing the developments in the administrative court 
procedure. In Sections 3 and 4, we apply this framework to several developments 
in both the objection procedure and the administrative court procedure. The 
analysis allows us to answer the questions above and draw conclusions on 
possible trends in the efforts made in both practice and law to improve the good 
administration of justice in administrative law disputes (section 5). 
 
2. Analytical framework to assess developments 

The theory of administrative justice 
 
The manner in which legal rules are implemented in practice has always been a 
topic of research and discussion. Many agree that the administration of justice 
should be the aim of any legal system. This is also true in administrative law where 
governmental bodies strive to deliver justice in a bureaucratic context. In his 1983 
work Bureaucratic Justice, Mashaw2 has given a definition of justice in the 

                                                            
2  J.L. Mashaw, Bureaucratic Justice, New Haven: Yale University Press 1983. 
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context of an administrative system. According to his work, it means “those 
qualities of a decision process that provide arguments for the acceptability of its 
decisions”. Based on an empirical study of the administrative decision-making 
concerning the American Disability Insurance Scheme, he expanded on this 
definition by identifying and assessing three different models of administrative 
justice. He named these Bureaucratic Rationality, Professional Treatment, and 
Moral Judgment. According to Mashaw, these models are competitive, but not 
mutually exclusive, within any administration.3  
 
According to the Bureaucratic Rationality Model, the administrative justice 
system should be developed in a way that enables it to process as many cases as 
possible at the least possible cost. It should therefore be both accurate and cost-
effective, accuracy being defined here as the ability to distinguish between right 
and wrong. Focusing on facts and knowledge, bureaucratic rationality provides 
for decision-making that is rationalized to keep costs in mind. It therefore ignores 
arguments of value, preference or ethics. This bureaucratic view is legitimized by 
its conservation of state budgets and realization of politically (democratically) set 
goals. While bureaucratic rationality is focused on the effective and efficient 
implementation of the rules, the goal of the Professional Treatment Model of 
administrative justice is to serve the client. The legal professional should not just 
blindly follow the system, but should also make sure that the client is provided 
with the resources or help that is needed. The Professional Treatment Model also 
lets the professional himself make the appropriate decisions, thus relies less on 
rationalized systems. However, this means that, besides efficiency, hierarchical 
control is also somewhat lost. The professional is given freedom, which can lead 
to decisions that are difficult to check and review. This is acceptable because of 
the service the professional can deliver. The Moral Judgment Model revolves 
around the ideas of fairness and fair allocation of benefits and burdens. In 
considering the purpose of adjudicatory situations, it is accepted that one of its 
main aims lies in the resolution of disputes. Decision-making is a defining value 
according to the Moral Judgment Model. This means that there should be an even 
opportunity for all parties to prove their claims. Also, it promotes results that are 
agreed upon by all parties. The legal professional should seek the ultimate 
outcome using common moral principles within the context painted by the 
different parties. 
 
According to Mashaw, these three models of administrative justice can be 
distinguished by their legitimating values, their primary goals, their structure or 
organization and by their different cognitive techniques (Figure 1). 

                                                            
3  J.L. Mashaw, “Conflict and compromise among models of administrative justice”, 

Duke Law Journal 1981. p. 181-212. Jerry L. Mashaw, “Judicial review of 
administrative action: reflections on balancing political, managerial and legal 
accountability”, Rev. direito GV 2005 4.5 Especial 1, p. 153-170. 
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Figure 1: Features of Mashaw’s models of administrative justice 
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Since 1983, many scholars have offered criticism of Mashaw’s three models of 
administrative justice. Sainsbury4 has criticized Mashaw’s interpretation of 
administrative justice. According to Sainsbury, the efficiency of Bureaucratic 
Rationality has nothing to do with justice and should therefore not be included as 
a legitimating goal. Besides that, the features related to “structure or organization” 
and “cognitive techniques” should not be considered components of 
administrative justice. Sainsbury argued that only two qualities should be shown 
during a decision-making process: accuracy and fairness (fairness in this case 
entails promptness, impartiality, participation and accountability). One other 
critic is Adler, who attempted to improve Mashaw’s work. An overview of 
Adler’s ideas on administrative justice is given in his 2010 work Administrative 
Justice in Context.5 He identifies three more models and makes some adjustments 
to Mashaw’s original three models. He adds the managerial, consumerist and 
market models and renames the existing three models as the bureaucratic, 
professional and legal models. 
 
Although Adler’s criticism is convincing and certainly brings new value and 
nuance to the existing theory of administrative justice, we are of the opinion that 
Adler’s view on administrative justice – for the purpose of this paper – is 
unnecessarily complicated. In the sections below, we will therefore primarily 
focus on Mashaw’s three decision-making models and use them as the analytical 
framework for assessing the developments in the objection procedure and the 
administrative court procedure. A limitation of all theories of administrative 
justice is that they concern justice as delivered by organizations that belong to the 
executive. However, a recent report on the future governance of the judiciary 
seems to suggest that theories concerning the justice of an administrative system 
can also be relevant for organizations that are within the judiciary, like 

                                                            
4  R. Sainsbury, “Administrative Justice, Discretion and the ‘Welfare to Work’ Project”, 

Journal of Social Welfare and Family Law 323. 
5  M. Adler, “Understanding and Analyzing Administrative Justice”, in: M. Adler (ed.), 

Administrative Justice in Context, Oxford: Hart Publishing 2010. M. Adler, “A Socio-
Legal Approach to Administrative Justice”, Law & Policy 2003 (Vol. 25), 4, p. 323-
352. M. Adler, “Fairness in context”, Journal of Law and Society 2006 (Vol. 33), 4, 
p. 615-638. 
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administrative courts. Remember that justice in the context of an administrative 
system refers to those qualities of a decision process that provide arguments for 
the acceptability of the decisions. 
 
The governance model of the Dutch judiciary 
 
In the beginning of 2014, the Dutch School for Public Governance (DSPG)6 
released a report that offered a framework for reflection on the current and future 
forms of governance within the Dutch judiciary branch. One of the main goals of 
the research was to assist the Dutch judiciary to start an appropriate, well-
structured and thought-out discussion on the current governance model in order 
to improve the manner in which the judiciary governs itself. For the purposes of 
the report, the researchers interviewed many different stakeholders that play 
relevant roles within the Dutch judiciary, such as judges and their managers.  
 
The report concluded that, in the last 25 years, a development in the Dutch 
judiciary has resulted in the rise of a new, modern public management style of 
governing, co-existing in parallel with the traditional, professional way of 
governing. This development caused a visible tension between the world of 
“governance” or “management” and the legal “professionals” who “just want to 
do their job”, according to the report. Two opposite views of the governance 
structure of the Dutch judiciary are reinforcing this struggle. According to one 
viewpoint, the judiciary simply consists of a group of professionals who should 
be left alone as much as possible; this viewpoint embraces a highly decentralized 
form of governance. From the other point of view, the judiciary is a national 
system that should function as one single organization. This viewpoint advocates 
not only the introduction of central policies on many issues, but also the 
uniformity and transparency of these policies. In the report, the researchers distill, 
from their research and interviews, three different viewpoints on the governance 
of the Dutch judiciary. The term “judgment” is used as a metaphor for the 
judiciary in the figure that is used in the report to explain the three viewpoints 
(Figure 2). 
 

                                                            
6  http://www.rechtspraak.nl/Actualiteiten/Nieuws/Pages/Rapport-over-governance-

Rechtspraak.aspx. 
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Figure 2: Three viewpoints on governance in the judiciary 
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In the next two sections (3 and 4) we will use both Mashaw’s theory of 
administrative justice and the viewpoints on governance in the Dutch judiciary to 
analyze several important developments in both law and practice in the context of 
the Dutch objection procedure as well as the administrative court procedures. 
 
3. Analyzing developments: the objection procedure 
 
The objective of the legislator 

The objective of the legislator in 1994, when it was decided to introduce a 
mandatory objection procedure in chapter 7 GALA, was that it should be a 
gateway for the administrative court procedure. When an interested party cannot 
agree with an administrative law decision rendered by an administrative authority, 
lodging an appeal with a specialized administrative law court must be allowed. 
However, court proceedings are expensive and take a long time. They should 
therefore be avoided in cases where they are not necessary. The GALA therefore 
provides that interested parties can appeal to the court only if they have first 
lodged an objection and participated in an objection procedure. The main goal of 
the procedure was to increase the chances that the public authority and the 
interested party reach a solution to their conflict and that, as a result, the court is 
not appealed to in order to settle their dispute.7 
 
When designing the objection procedure, the legislator had several goals in mind. 
The first of these was flexibility. The legislation gave the public authority the 
freedom it needed to implement the objection procedure at its discretion. A second 
goal had to do with the legislator’s fear that the public authority would not take 
the objections to its administrative law decision seriously. He sought to prevent 
cases where an interested party would not be granted a fair procedure.8 Several 
measures were taken to reach this goal. Amongst other measures, a formal hearing 
was made mandatory. Another relevant measure was providing that the objections 
would not be assessed by any civil servant that had been involved in the 
preparation of the disputed decision, so that the re-evaluation of the decision 
would be unprejudiced (or by the public authority itself). Furthermore, article 7:13 
GALA confers on the administrative body the competence to establish an advisory 
committee with external members that could conduct the hearing. A third goal 
was to make sure that the public authority would not assume too quickly that the 
objections were resolved to the satisfaction of the objector. It was stipulated that 
the public authority can only assume that an objection is withdrawn when it is 
done in writing. 
 

                                                            
7  Parliamentary Papers II 1988/89, 21 221, No. 3, pp. 115-116. 
8  M. Scheltema, “Inleiding”, in: A.T. Marseille & L. van der Velden (eds.), Vertrouwen 

verdient. Verdiend vertrouwen. Visies op geschilbeslechting dor de overheid, The 
Hague: Sdu Uitgevers 2013. 
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The provisions in Chapter 7 GALA on the objection procedure ensure that the 
public authority will take a serious look at the concerns of the interested parties. 
In addition, the legislator stressed the need for an objection procedure with a 
rather informal character; the legislator intended the objection procedure to be an 
informal procedure. As soon as an administrative law court is involved in the 
dispute, there is a risk that the dispute will be subject to unnecessary juridification. 
To avoid this, the interested party and the public authority should try to use the 
objection procedure to resolve their dispute. The reconsideration of the disputed 
decision should not only concern the legality of the decision but also its 
effectiveness and the question of whether or not the outcome is reasonable. 
 
In light of the above, we conclude that the aim of the legislator was – in terms of 
the models of Mashaw – to realize administrative justice by Professional 
Treatment. 
 
Developments in practice 
 
When the objection procedure was introduced, public authorities had broad 
discretion to choose how they wanted to fulfill their obligation to hear an 
interested party during the objection procedure. Large independent public 
authorities, such as the tax authorities and the Employee Insurances Implementing 
Agency, chose to entrust this task to their own civil servants, usually those with a 
legal education. However, almost all municipal public authorities established 
external advisory committees consisting of three independent members 
(art. 7:13 GALA). One reason for doing this was that those municipal public 
authorities wanted to show that they adhered to an unprejudiced assessment of the 
objections. There was also a pragmatic reason: establishing an external advisory 
committee is an inexpensive way to handle many objections. Members of most 
municipal external advisory committees were lawyers. As a consequence, the 
objection procedure acquired in practice a rather formal character. After all, when 
three lawyers are asked to form a committee to provide advice on whether an 
objection to an administrative law decision is well founded, there is a fair chance 
that they will take the three-judge section of the administrative law court as an 
example.9 As a result, many of the hearings of municipal advisory committees 
were very similar to those of the three-judge sections of the administrative courts. 
Parties to the dispute (the objector and the administrative body) plead their case 
before the committee. They frequently expressed their views orally on the basis 
of written pleadings, as is the case with formal court hearings. Other consequences 
of the dominating presence of lawyers that were independent from the public 
authority were that the committee’s written advice focused mainly on the legality 
of the objected decision and that there was hardly any attention to other aspects 

                                                            
9   A.F.M. Brenninkmeijer & A.T. Marseille, “Meer succes met de informele aanpak van 

bezwaarschriften”, NJB 2011, 1586, p. 2010-2016.  
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of a reconsideration of the decision: effectiveness and reasonableness.10 The 
question of whether it would have been possible for the public authority to pay 
more attention to the interests of the objector usually didn’t have much impact 
since the advisory committee mostly concluded – in a judge-like fashion – that 
the outcome of the weighing of the interests involved was not in such a way 
unreasonable that no reasonable public authority could have reached that 
conclusion. 
 
It was also found that – unlike the legislator had assumed – objectors frequently 
made use of lawyers to assist them in the objection procedure.11 This meant a 
reinforcement of the formal nature of the procedure. The frequent presence of 
lawyers in the objection procedure raised the question of whether it should be 
considered reasonable to order the public authority to bear the costs of the legal 
assistance when the procedure resulted in the amendment of the disputed decision 
due to a mistake made by the public authority. The GALA did provide for such a 
provision with respect to the procedure before the administrative law court (article 
8:75 GALA), but not with respect to objection procedures. In 2002, article 7:15 
GALA introduced a similar scheme for the objection procedure.  
 
A formal aspect of the procedure that was criticized by public authorities, was the 
way in which the obligation to hear the objector is regulated by the provisions in 
Chapter 7 GALA. Public authorities of course consider it reasonable that the 
objector is given the opportunity to explain his objections during a hearing. 
However, contestants frequently do not show up when the public authority 
organizes a hearing to provide them with this opportunity. For public authorities 
it would be easier if they had the power to inform the objector that he would only 
be granted a hearing if he explicitly informed them of his wish to be heard. If he 
did not respond within a specific time-period, the public authority would assume 
that the objector was not interested in a hearing. The risk thus shifts from the 
government (that organizes a hearing for which the objector does not show up) to 
the objector (who loses his right to a hearing if he fails to let the public authority 
know that he wants to be heard). The wish of the public authorities was granted 
in 2013. Since then, article 7:3 GALA stipulates that a hearing is not necessary 
when the objector has not declared, within a reasonable period set by the public 
authority, that he wants to be heard. 
 
The choices made by public authorities concerning the practical aspects of the 
objection procedure and the amendments made by the legislator with respect to 
the objection procedure show that, during the first decade after the imple-

                                                            
10  B.W.N. de Waard (ed.), Ervaringen met bezwaar. Onderzoek naar de ervaringen van 

burgers met de bezwaarschriftprocedure uit de Awb, The Hague: BJu 2011;
L.M. Koenraad, “Moed om te heroverwegen”, Gst. (2012) 7380.124. 

11  B.W.N. de Waard (ed.), Ervaringen met bezwaar. Onderzoek naar de ervaringen van 
burgers met de bezwaarschriftprocedure uit de Awb, The Hague: BJu 2011, p. 114-115. 
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mentation of the GALA, Bureaucratic Rationality was the dominant model 
guiding the efforts to try and bring about the good administration of justice. 
 
The objection procedure: mandatory or optional? 

Prior to the introduction of the objection procedure in 1994, there were 
discussions about whether this procedure should be mandatory or optional. The 
legislator opted for a mandatory procedure. The debate on “mandatory or 
optional” did not fade away when the GALA came into force. A frequently 
mentioned disadvantage of the obligatory objection procedure was that, in some 
disputes, the public authority and the interested parties have already exchanged 
all their arguments in the period before the contested decision and will not be 
diverted away from their positions. In such a situation, the objection procedure is 
nothing less than a ritual dance with a predictable outcome and only results in a 
loss of time and energy. There was rather much support for introducing the 
possibility of skipping the objection procedure in such situations.12 In 2004, article 
7:1a was added to the GALA. It provides that if someone disagrees with a decision 
and wants to go directly to the administrative law court, he can raise an objection 
and ask the public authority to agree to skip the objection procedure. If both the 
public authority and the court agree, the objection procedure can be bypassed. 
 
When objectors became legally allowed to bypass the objection procedure, it was 
expected that they would make extensive use of this possibility. That has not been 
the case. A request to skip the objection procedure is made in less than 1% of the 
objection cases. Contrary to expectations, the interested parties did not often feel 
the need to go directly to court and bypass the objection procedure.13 
 
The informal pro-active approach model 
 
The past decade has seen a shift in the way public authorities handle objections. 
While the Bureaucratic Rationality Model initially seemed dominant, there has 
been a shift during the last decade to a combination of the Professional Treatment 
and Moral Judgment models. This has everything to do with the emergence of 
mediation and insights from social psychology concerning procedural justice. In 
a sense, there is a movement “back to the source.” The way in which a growing 
number of public authorities are implementing the objection procedure in practice 

                                                            
12  B.M.J. van der Meulen, M.E.G. Litjens & A.A. Freriks, Prorogatie in de Awb 

(Invoeringsevaluatie rechtstreeks beroep), see <https://www.wodc.nl/images/ 
volledige-tekst_tcm44-58740.pdf>. 

13  B.M.J. van der Meulen, M.E.G. Litjens & A.A. Freriks, Prorogatie in de Awb 
(Invoeringsevaluatie rechtstreeks beroep), see <https://www.wodc.nl/images/volledige 
-tekst_tcm44-58740.pdf>. 



 On Administrative Adjudication, Administrative Justice and Public Trust 
 
 

  
 113 

is called the Informal Pro-active Approach Model and resembles the initial ideas 
and intention the legislator had when introducing the objection procedure.14 
 
What is this other way of treating objections? It is a pro-active, personal and 
solution-driven approach that consists of two interventions. First, when receiving 
an objection, a civil servant ensures quick and direct personal contact with the 
person that lodged the objection, usually by way of a telephone call. The civil 
servant tries to assess the reason for the objection and consults with the objector 
regarding how his objection may be best addressed. Sometimes, the telephone call 
is not just the first contact with the objector, but also the last. That may be the case 
if it turns out that the objection is based on a misunderstanding (for example, the 
objector has misunderstood the content of the decision). Usually, the conversation 
with the objector is followed by a meeting at the office of the public authority. 
The objector, an official who has been involved in the preparation of the disputed 
decision and an “independent” civil servant talk about how the problem which 
gave rise to the objection can best be solved. This procedure takes place in the 
shadow of the official procedure laid down in Chapter 7 GALA. Ideally, as a result 
of the informal approach, the objection is withdrawn. The reason may be that the 
public authority agrees to modify its decision. Another reason for withdrawing 
the objection may be that the objector concludes that the decision that he 
originally disagreed with is correct. A third possible outcome may be that, 
although it is not possible to change the disputed decision, the public authority 
can assist the objector in finding a solution for his problem. 
 
The Informal Pro-active Approach Model, which is used by a growing number of 
public authorities, places the citizen’s problem at the center of attention. The 
model ideally leads to the solution of his problem, but ensures, at least, that the 
objector is convinced that the public authority has taken a serious look at his case, 
resulting in his acceptance of the outcome. In this way of dealing with objections, 
we mainly recognize elements of the Professional Treatment Model (the public 
authority focuses on providing a service to the objector) as well as elements of the 
Moral Judgment Model (the public authority values an outcome that the objector 
considers fair). 
 
4. Analyzing developments: administrative court procedure 
 
The objective of the legislator 
 
When the legislator codified general administrative law in the GALA in 1994, he 
had several goals in mind with the introduction of new provisions for 
administrative court procedures in Chapter 8 of the GALA. One of the key ideas 
of the Dutch legislator was that the provisions on administrative court procedures 

                                                            
14  A.T. Marseille & H.B. Winter, Professioneel behandelen van bezwaarschriften, The 

Hague: Ministery of the Interior and Kingdom Relations 2013. 
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should have as their primary goal the protection of the rights and interests of the 
individual claimant and should not pursue compliance with all public law 
regulations in general. In other words, the legislator wanted procedural rules to be 
an appropriate framework to allow the courts to settle cases relating to an 
individual’s rights and obligations in a binding, effective, and efficient way. As a 
consequence administrative courts are, to a large extent, bound by the grounds for 
judicial review put forward by the claimant and are also restricted in their review 
by the scope of the request (non ultra petita). Judicial review of a public 
authority’s decision should furthermore be easily accessible, although appeal 
periods are short (six weeks). As a consequence, the Dutch GALA does not 
require an interested party to have legal representation in court procedures and it 
arranges for a rather low court fee. 
 
One of the distinctive features of general administrative procedural law relevant 
for our analysis and deemed important by the legislator in 1994, is the fact that an 
administrative court will always actively search for the relevant and objective 
truth. When considering questions of fact and evidence, the administrative courts 
are active and are not bound by what parties have put forward. The courts are 
granted broad discretion when applying investigatory powers to establish the 
relevant facts to rule on the dispute. It provides them with an instrument to 
compensate for the inequality that is deemed to exist between the public authority 
and the civilian interested party that lodged the appeal against its decision. 
Together with these discretionary powers, the courts were given freedom to divide 
the burden of proof between the parties and to assess the probative value of the 
evidence put forward.15 Trusting courts with such broad discretion was based on 
the assumption that courts know best and that, therefore, there was no need for 
any substantive provision on evidence, the burden of proof or the probative value 
of the evidence. 
 
A final element that is characteristic of judicial review in the Netherlands and 
interesting for our assessment is the fact that appeals are always concerned with 
the outcome of single case decision-making. Since public authorities are usually 
granted discretionary powers, many cases before the administrative courts would 
result in the annulment of a decision by the court only to conclude that the public 
authority is required to try and make a new decision that can once again be the 
object of an appeal by the same interested party. Many scholars have argued, in 
the past, that this potentially continuing ritual of annulment and decision-making 
is not very efficient and/or effective. Therefore, in 1994, the courts were conferred 
the power to decide that the legal consequences of an annulled decision will be 
allowed to stand (article 8:72(3)(a) GALA). The courts can also determine that 
their rulings will replace the annulled decision (article 8:72(3)(b) GALA). In both 

                                                            
15  See A. Tollenaar, A.T. Marseille & K.J. de Graaf, “Establishing Facts by the 

Administrative Judge (November 3, 2008)”, available at SSRN: http://ssrn.com/ 
abstract=1294303. 
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cases, the court can only use these powers when it is sure of the decision that 
should be taken by the public authority.16 
 
In light of the above, we can easily conclude that the legislator has introduced 
provisions pertaining to administrative court procedure without any manifest 
elements of – in terms of the models of Mashaw – Bureaucratic Rationality. The 
model that seems to dominate in the brief recapitulation of the Dutch legislator’s 
objectives in 1994 is Moral Judgment. The fact that emphasis was put on 
effectively and efficiently resolving disputes by Dutch administrative courts 
shows that elements of Professional Treatment were considered as well. 
 
Developments in practice 
 
After Chapter 8 of the GALA had been introduced in 1994, the administrative law 
courts were considered to be active courts with a keen interest in judging cases 
based on the objective truth. The general opinion was that the large discretion 
conferred upon the courts would lead them to actively apply their investigatory 
powers. Although some administrative courts remained (more) active then others, 
over time the courts became less inclined to use their investigatory powers. One 
explanation for this growing passive attitude could be that the interpretation of the 
new provisions on administrative procedural law is still evolving and that the 
passive attitude would better fit the developing ideas on the structure and the goals 
of judicial review. Another argument was that the courts’ organization is a 
bureaucracy as any other and that agreements between individual judges, judges 
and their staff, and judges and their management might affect their choice of using 
an investigatory power.17 One of the issues that relates to the lack of active attitude 
by the administrative courts is the fact that all courts applied the so-called court-
hearing-centered organizational scheme for handling cases. The aim of this 
organizational scheme was to process many cases at low cost. In most cases this 
meant that a case would be “on the desk of a judge” only several weeks before a 
court hearing was held and that a judgment would be pronounced within several 
weeks after the hearing. In many cases, a judge might feel that there was not 
enough time for the court to use its investigatory powers; any formal investigative 
power would take time and would prolong an already lengthy procedure. 
Although the GALA provided a framework for tailor-made case-management by 
offering discretionary powers to the court, the court-hearing-centered 
organizational scheme was perceived in practice by both courts and claimants as 
a binding roadmap for all cases. 
 

                                                            
16  See K.J. de Graaf & A.T. Marseille, “Final dispute resolution by Dutch Administrative 

Courts: Slippery Slope and Efficient Remedy”, in: Suzanne Comtois & Kars de Graaf 
(eds.), On Judicial and Quasi-Judicial Independence, The Hague: Eleven International 
Publishing 2013, p. 205-217. 

17  See A.J.G.M. van Montfort et al, “The sooner the better”, International Journal of the 
Sociology of Law, 2005 (33), p. 35-51. 
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A decade after implementing the new provisions in the GALA, it was clear that 
the notion of the administrative court as an active court could no longer be 
considered correct. The courts would frequently rule – much to the surprise of the 
claimant – that the claimant didn't bring forward sufficient evidence to support 
his argument. Courts themselves were in most cases no longer actively using their 
investigatory powers, which brought scholars to conclude that administrative 
courts no longer comply with the normative ideal of the legislator at the time of 
the codification of administrative procedural law.18 Also, an evaluative study 
commissioned by the Dutch Government devoted to questions related to assessing 
the facts of the case in administrative procedural law came to the same 
conclusions. 
 
Looking at these developments it is clear that practice has shown that 
administrative courts should no longer be seen as active courts.19 In particular, the 
court-hearing-centered organizational scheme to handle cases has led in practice 
to the rise of elements of the Bureaucratic Rationality Model in the way courts 
handle their cases. It seems that the model of the Efficient Judgment 
(Management) has had some influence in these developments. 
 
The administrative court procedure: efficient and effective dispute resolution? 
 
The Netherlands is no exception to the rule that, in most cases of judicial review, 
the court’s decision to annul the contested decision does not end the conflict 
between the parties. The public authority is usually required to make a new 
decision, which can then be the subject of a new appeal.20 This is highly 
ineffective and inefficient. Although Chapter 8 of the GALA already focused, in 
1994, on the possibility of granting the courts competence for final dispute 
resolution, the legislator found sufficient reasons, after 15 years of dispute 
resolution on the basis of GALA, to try to stimulate effective and efficient dispute 
resolution by administrative courts in order to provide a better service to the 
claimants and to protect their rights and interests.21 The Dutch legislator is keen 
on the idea that administrative courts have an important role to play in finding 

                                                            
18  L.J.A. Damen, “Public administration: ‘at your service!’”, in: K.J. de Graaf et al., 

Quality of Decision-Making in Public Law, Groningen: Europa Law Publishing 2007, 
p. 151-167. 

19  T. Barkhuysen, L.J.A. Damen e.a., Feitenvaststelling in beroep (Derde evaluatie van 
de Awb - 2006), The Hague: BJu 2007, with a summary in English on p. 341-344. 

20  This is sometimes called the “yo-yo” effect, see Philip Langbroek, Milan Remac and 
Paulien Willemsen, “The Dutch System of Dispute Resolution in Administrative Law”, 
in: Dacian C. Dragos & Bogdana Neamtu (eds.), Alternative Dispute Resolution in 
European Administrative Law, Springer 2014, section 4.5.2. 

21  We will not discuss here the amended art. 6:22 GALA (substantive and formal 
illegalities can be passed, should these not affect interested persons) and new 
art. 8:69a GALA (claimants can invoke only those rules that are specifically intended 
to protect their interests). 
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ways to stimulate efficient and effective final dispute resolution by the courts. The 
legislator has made several relevant amendments to the GALA.  
 
An administrative court’s possibilities to end a conflict by means of a judgment 
in judicial review procedures are limited due to the separation of powers. This 
separation would be jeopardized if the courts decided the correct way of 
exercising a discretionary power that was conferred to the public authority.22 In 
2010, the GALA was amended by introducing a new instrument for the courts to 
better serve their clients, by providing final dispute resolution without 
jeopardizing the separation of powers, and to improve the efficiency and 
effectiveness of administrative adjudication in the Netherlands. This instrument 
is called an administrative loop (bestuurlijke lus) and it provides the courts with 
the power to allow the public authority the opportunity to repair the shortcomings 
or unlawful elements found by the court in the contested decision. A new article, 
8:51a GALA, allows the court to rule, in an interim judgment, that it has found 
unlawful elements in the contested decision and that it will annul the decision in 
its final judgment. However, the court will give the public authority time to try 
and repair these unlawful elements and, in that way, still have the possibility of a 
final judgment to end the conflict. 
 
In the meantime, the case law of the highest administrative law courts in the 
Netherlands had changed the way the courts assess the possibilities of effectively 
and efficiently ending the conflict by applying the instruments provided for in 
article 8:72(3), in an effort to help claimants protect their rights and interests. In 
an effort to codify these new developments, the Dutch legislator introduced a new 
relevant provision on January 1st 2013. Article 8:41a GALA stipulates that 
administrative courts will resolve the parties’ dispute when possible. Although 
this provision is more or less symbolic, it does encourage the administrative courts 
to focus on efficient, effective and final dispute resolution in order to provide a 
service to society. To complement the provision, the legislator also amended 
article 8:72 GALA in order to be in line with the new emphasis on final dispute 
resolution by administrative courts. 
 
The emphasis the Dutch legislator has put on efficient and effective dispute 
resolution implies a shift from a perspective where the Moral Judgment Model 
was dominant to a perspective where elements of both the Bureaucratic 
Rationality and Professional Treatment models are also deemed highly relevant. 
One could argue that the Efficient Judgment and the Relevant Judgment models 
predominate with respect to these developments.  
 

                                                            
22  See K.J. de Graaf & A.T. Marseille, “Final Dispute Resolution by Dutch Administrative 

Courts: Slippery Slope and Efficient Remedy”, in: S. Comtois & K.J. de Graaf (eds.), 
On Judicial and Quasi-Judicial Independence, The Hague: Eleven International 
Publishers 2013, p. 205-218.  
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The new case management procedure 
 
The past decade has seen a change in the way administrative law courts handle 
cases. As explained in this section, the passive attitude adopted by courts when 
establishing the facts of a case has met with some criticism. Also, the courts had 
to change the way they treat their cases due to the emphasis that has been put on 
efficient and effective administrative adjudication. This has led the courts away 
from their dominant management scheme that was focused on the court hearing. 
Without relevant legislative amendments, the administrative law divisions of the 
Dutch district courts, and also, to some extent, the highest administrative courts, 
have been handling their cases in accordance with a New Case Management 
Procedure (NCMP) since 2012. This new scheme entails that cases are scheduled 
to be heard as soon as possible. The hearing is meant to allow for a discussion 
between the judge and the parties in order to deal with the dispute in a way that 
does justice to the parties’ interests. Judges have a more active role at the hearing. 
Dealing with a case in an efficient and effective manner, allowing for 
customization and striving towards final dispute resolution are key elements of 
this – rather informal – hearing.23 
 
The New Case Management Procedure seems to offer relevant elements for some 
of the developments we have discussed in this section. First, it could be argued 
that the NCMP has been introduced in response to criticism that administrative 
courts have not been very keen on applying their investigatory powers ex officio. 
The NCMP has not been introduced for the purpose of reverting to the legislator’s 
initial objective and making administrative courts active once again. With court 
hearings scheduled as soon as possible and discussions between the judge and the 
parties on the procedure, claimants should not be surprised any longer by the 
court’s conclusions concerning the establishment of the facts. 
 
Second, the NCMP is focused on providing each case with the attention and 
conflict resolution technique that it deserves. In that respect, the NCMP for the 
administrative court procedure resembles the Informal Pro-active Approach 
Model for the objection procedure. The dispute between the parties is at the center 
of attention and this ideally leads to an amicable conflict resolution or to a court 
procedure that parties can agree upon. Judges do their best to implement theories 
from social psychology when applying procedure fairly from the users’ 
perspective, in the sense that the parties feel that they have been heard and have 
been taken seriously.24 

                                                            
23  A.T. Marseille, B.W.N. de Waard & P. Laskewitz, “De Nieuwe zaaksbehandeling in 

het bestuursrecht in de praktijk”, NJB 2015/29, 1482, p. 2006-2014, B. Brink & 
A.T. Marseille, “Participation of Citizens in Pre-Trial Hearings. Review of an 
Experiment in the Netherlands”, International Public Administration Review, XII 
(2 3), p. 47-61. 

24  A. Verburg & B. Schueler, “Procedural Justice in Dutch Administrative Court 
Proceedings”, Utrecht Law Review 2014 10(4), p. 56-72. 
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After the adoption of Chapter 8 of the GALA, developments in legislation and 
practice have focused, on one hand, on efficiency and effectiveness, which could 
be interpreted as relating to Mashaw’s Bureaucratic Rationality Model. On the 
other hand, one could easily argue that the most recent practical development puts 
an emphasis on the Professional Treatment Model. With respect to the models 
used in the future to assess the forms of governance in the judiciary, one could 
say that emphasis, in the case of the recent developments, has been put on both 
the Efficient Judgment and on the Relevant Judgment. 
 
5. Conclusions 
 
In this chapter we have analyzed some of the developments in Dutch 
administrative adjudication over the past 20 years, in both the General 
Administrative Law Act (GALA) that was introduced in 1994 and its application 
in practice. Improving the adjudication of administrative law disputes is 
interconnected with the idea of public trust and, therefore, a concern for both 
public authorities in objection procedures and administrative courts in appeal 
procedures. Of course, it is also a relevant concern for the legislator. All strive 
towards legally sound decision-making and/or judgments. In their efforts, all try 
to find a balance between the need for efficient procedures, professional treatment 
and an outcome that is in accordance with public law and is perceived as fair. 
 
The analytical framework used to perform the analysis was chosen from the 
theory of administrative justice, specifically Mashaw’s theory of administrative 
justice. Although this theory was developed on the basis of research within the 
bureaucratic context of a government agency, the assumption upon which this 
chapter is built is that Mashaw’s model can be used to interpret the developments 
in administrative adjudication in the Netherlands. Some support for this 
assumption can be found in a recent study on the future forms of governance in 
the Dutch judiciary. We have endeavored to characterize the developments in 
decision-making by public authorities and administrative law courts in the context 
of both objection and appeal procedures by indicating the extent to which it 
corresponds with the ideal types decision-making that are distinguished by 
Mashaw: the Bureaucratic Rationality Model, the Professional Treatment Model, 
and the Moral Judgment Model.  
 
Using Mashaw’s analytical framework to interpret the developments that aim to 
improve the administration of justice in Dutch administrative law has led us to the 
following conclusions.  
 
With the introduction of the objection procedure in the GALA in 1994, the 
legislator was aiming to implement a decision-making procedure that would 
primarily focus on Mashaw’s Moral Judgment Model. The implementation of the 
provisions concerned with the objection procedure and the amendments brought 
to the procedure by the legislator first showed a trend towards decision-making in 
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accordance with the Bureaucratic Rationality Model. However, in the past decade, 
a strong trend towards the Professional Treatment and Moral Judgment models 
can be seen in practice. This trend is mainly due to public authorities embracing 
the so-called Informal Pro-active Approach Model as an appropriate scheme to 
handle objections. Focusing on procedural justice and professional treatment, this 
Informal Pro-active Approach Model seems relevant to improve the admin-
istrative adjudication in the Netherlands and therefore public trust. 
 
When chapter 8 of the GALA on administrative procedural law was introduced in 
1994, the legislator envisaged a procedure for decision-making (pronouncing 
judgment) that – as was the case with the objection procedure – would be based 
primarily on Mashaw’s Moral Judgment Model. In the first decade, the 
implementation of the provisions which granted the courts discretion with respect 
to the establishment of the facts fell prey to the Bureaucratic Rationality Model. 
After years of applying the court-hearing-centered scheme of managing cases, the 
courts seemed to have become restrained and rather passive where the 
establishment of the facts was concerned. Also, much attention was drawn to 
wishes of final dispute resolution as both a service to the client (Professional 
Treatment) and as a measure to improve efficiency and effectiveness 
(Bureaucratic Rationality). However, in the past years, the courts have changed 
the way they manage their cases. The introduction of the New Case Management 
Procedure (NCMP) can be seen – as was the case with the Informal Pro-active 
Approach Model (IPAM) in the objection procedure – as a clear trend towards 
decision-making on the basis of both the Professional Treatment and the Moral 
Judgment models.  
 
In conclusion, we have found that both the IPAM and the NCMP are primarily 
focused on decision-making according to the Professional Treatment Model and 
the Moral Judgment Model. Practical implementation of provisions on 
administrative adjudication in the Netherlands seems to show a trend towards 
these two models. Differing form the Bureaucratic Rationality Model, we feel that 
these two models are the most likely to bring about and promote public trust in 
administrative adjudication and government as such. 
 


