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Chapter 1  

INTRODUCTORY 

 

1.1. Public Policy and Good Morals in Contract Law: The Broader Background 

 

Introductory texts on comparative law inform us that all legal systems1 make provision for the 

ineffectiveness of contracts which harm public interests even if they do not involve the 

commission of a legal wrong or conduct that is unlawful.2 The rules which determine whether a 

contract is ineffective on these grounds are centred on standards of ‘public policy’ and/or ‘good 

morals’. Depending on the legal system, these rules could be a product of either legislation or 

judicial decision; nevertheless, the principal task of determining whether the contracting parties 

have transgressed the bounds of the permissible always falls on the judges in all legal systems.3 

In other words, while the basis or scope of these rules in different legal systems may not be 

precisely the same, they serve as an ex-ante warning to parties that the courts will not entertain 

claims arising out of contracts prejudicing public interests, whatever these interests may be. If 

the parties have already entered into such an agreement, these rules then play the role of safety 

valves that ensure the closure of the legal system. Claims for the enforcement of the contract are 

denied in spite of the fact that there has been no contravention of a more specific legal 

obligation.  

Scratching the surface of this topic leads to several knotty problems. To begin with, one may 

question whether any modern pluralist society encompassing a variety of cultures and interest 

groups can accommodate the concept of ‘public interests’ so fundamental that contracts 

infringing them should be declared ineffective.4 It could be argued that ‘public’ is merely a 

collective term for a group of individuals and individuals may have conflicting interests. 

Nevertheless, it is generally accepted that public interests exist and are acknowledged in each 

nation state.5 It can then be argued that these public interests are shaped by various factors 

including history, culture, and current policy goals of a nation.  

                                                           

1 Legal system in the context of this research is used loosely to capture ‘legal jurisdiction’, ‘legal order’, ‘legal tradition’, ‘legal family’, 
‘legal culture’ etc. See generally HP Glenn, Legal Traditions of the World (4th ed, OUP 2010).  

2 See, K Zweigert and H Kötz, An Introduction to Comparative Law, (3rd ed, Oxford: Clarendon Press 1998) 380; JM Smits, Contract 
Law: A Comparative Introduction (Edward Elgar 2014) 177. 

3 Ibid Zweigert and Kötz, 381. 

4 See, for example, RW McGee, ‘If Dwarf Tossing Is Outlawed, Only Outlaws Will Toss Dwarfs: Is Dwarf Tossing a Victimless Crime?’ 
(1993) 38 American Journal of Jurisprudence 335, 354. See further J Bell, Policy Arguments in Judicial Decision (Oxford: Clarendon 
Press 1981) 10–21. 

5 See for example, R Pound, ‘A Survey of Public Interests’ (1945) 58 HLR 7,909-929; B Barry, 'The Public Interest,' (1964) 38 
Proceedings of the Aristotelian Society, 1-18; D Miller, ‘Public Goods Without the State’ (1993) 7 Critical Review 4, 505-523; DM 
Estlund et al, ‘Democratic Theory and the Public Interest: Condorcet and Rousseau Revisited’ (1989) 83 The American Political 
Science Review 4, 1317-1340; P Pettit, ‘Common Good’ in K Dowding et al, Justice and Democracy: Essays for Brian Barry (CUP 2004) 
150-169; I O’Flynn, ‘Deliberating About the Public Interest’ (2010) 16 Res Publica 3, 299-315. 
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Focusing on Europe,6 one could argue that as each European country, generally speaking, has its 

own unique history, culture, and policy objectives, there would be considerable divergences 

between the contract laws of countries in the recognition of public interests and the types of 

agreements considered to be contrary to public policy or good morals. On the other hand, it 

could be maintained that because of reasons such as points of overlap in the history, culture, and 

policy objectives of European nations, along with the impact of globalisation on Western culture, 

there could be significant convergences in the recognition of public interests and the types of 

agreements considered to be contravening public policy or good morals. Theoretically speaking, 

between the two extremes, i.e. complete divergence and complete convergence in the 

recognition of interests and types of agreements considered to be infringing public policy or 

good morals, several possibilities exist.  

In this respect, identifying genuine convergences, i.e. common aspects and similar outcomes 

arrived at by what may superficially appear to be differing, even conflicting application of legal 

rules or methods of approach, could offer valuable insights. Similarly, clarifying the nature and 

background of genuine divergences between different European legal systems may be useful. To 

begin with, it could foster a better understanding between states. The nature of the topic is such 

that it not only provides a window into an area of legal practice but also a peephole into wider 

societal concerns, arguably more so than other areas of law. Misunderstandings and 

misconceptions, which may inevitably result from diversity of traditions, legal or otherwise, can 

be addressed.7 Crucially, by examining the way in which the inhabitants of other countries 

envisage and seek to resolve disputes involving considerations of public interests, states can 

self-reflect and better understand the strengths and weaknesses, and consequently, the 

uniqueness of their own system.8 Investing in such studies can thus help legal systems better 

understand their own self-identity. In the present day, the results of this research may also 

prove to be important for scholars working on the possible limits to the harmonisation of 

national contract laws in the European Union. They would be interested in finding the extent to 

which convergence already exists between EU Member States and areas where there is 

divergence.  

Studies specifically focussing on contracts contrary to public policy or good morals in a single 

jurisdiction appear from time to time.9 In contrast, the topic seems to have been largely ignored 

in comparative research as far as detailed examinations are concerned. Contemporary 

                                                           

6 Here the reference to Europe is primarily intended to cover countries that are part of the European Union. 

7 See D Lloyd, Public Policy: A Comparative Study in English and French Law (University of London: Athlone Press 1953) xiii. 

8 Ibid. 

9 G Teubner, Standards und Direktiven in Generalklauseln. Möglichkeiten und Grenzen der empirischen Sozialforschung bei der 
Präzisierung der Gute-Sitten-Klauseln im Privatrecht, (Athenäum 1971); G Ferri, Ordine pubblico, buon costume e la teoria del 
contratto (Giuffré 1970); V van den Brink, De rechtshandeling in strijd met de goede zeden (Boom Juridische uitgevers 2002); R 
Buckley, Illegality and Public Policy (3rd ed, Sweet and Maxwell 2013). 
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comparative literature on the rules of public policy and good morals has mostly arisen in the 

context of materials and notes accompanying model European law instruments10 or other more 

general comparative projects that have a wide scope in terms of content and number of 

jurisdictions.11 These sources usually provide an excellent overview of the topic in several 

jurisdictions; however, because of their extensive scope and other practical factors such as 

constraints of time and resources, they do not provide sufficient details to illuminate genuine 

convergences and divergences between the laws of different countries. The number of 

jurisdictions covered by these studies also makes it difficult at times for scholars to accurately 

represent the law in each individual legal system.12  

The only two in-depth comparative works on this topic are traced back to the year 1953, when 

two eminent scholars of the time, David Lloyd and Philippe Malaurie, published their respective 

monographs.13 Lloyd compared English and French law; Malaurie focussed on French, English 

and the law of the then USSR. Out of these, only Lloyd’s book was written in English. While these 

works remain a rich source of comparative method and knowledge, given the ways in which 

western societies have transformed since 1953, there is little doubt that these studies need to be 

reconsidered. To put things in perspective, these studies were published before the creation of 

the European Economic Community (the forerunner of the European Union), the sexual 

revolution of the 1960s and 1970s in Western Europe, the invention of the internet, the 

discovery of in-vitro fertilization, the dissolution of the USSR, and the credit crises of 2008 etc. 

Suffice it to say that the world is a different place today. There is, therefore, a gap in 

contemporary comparative law literature as far as the topic of ineffectiveness of contracts on 

grounds of public policy and good morals is concerned.  

 

 

 

                                                           

10 See for example, O Lando et al (ed), Principles of European Contract Law, Part 3 (Kluwer Law International 2003) 212; B 
Fauvarque-Cosson & D Mazeaud (eds), European Contract Law. Materials for a Common Frame of Reference: Terminology, Guiding 
Principles, Model Rules, (Sellier 2008) 101 (also available at http://www.legiscompare.fr/site-web/IMG/pdf/CFR_I-XXXIV_1-
614.pdf); C von Bar and E Clive (eds), Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of 
Reference (DCFR). Full Edition, prepared by the Study Group on a European Civil Code and the Research Group on EC Private Law 
(Acquis Group) (Sellier 2009). 

11 See for example D Martiny, ‘Public Policy’ in J Basedow et al (eds), Max Planck Encyclopaedia of European Private Law (OUP 2012); 
H Beale et al(eds), Cases, Materials and Text on Contract Law, (Oxford: Hart Publishing, 2010) 607; For brief European contract law 
oriented discussions on public policy and immorality, see F Infante Ruiz and F Oliva Blázquez, ‘Los contratos ilegales en el derecho 
privado europeo’, (2009) InDret 3; HL Macqueen, ‘Illegality and Immorality in Contracts: Towards European Principles’ (2010) in AS 
Hartkamp et al (eds), Towards a European Civil Code, 4th revised and expanded edition (Kluwer Law International 2010), 555-70 
http://ssrn.com/abstract=1542528 (accessed on 05 June 2015). 

12 For example, in one otherwise excellent comparative overview of public policy and good morals in different European countries, it 
has been presented that in English law, a contract is ‘illegal when its purpose is to carry out an act which is contrary to applicable law 
(statute), or when its object or its consideration are illegal. This is the case with contracts imposing usurious interest rates…’ See 
Fauvarque-Cosson and Mazeaud (n 10) 125. As will be seen later in this research English law or lawyers do not usually associate the 
legal concept of illegality with contracts imposing usurious interest. See further Chapter 6.  

13 Lloyd (n 7); P Malaurie, L'Ordre Public et le Contrat: Etude de Droit Civil Comparé, France, Angleterre, U.R.S.S (Matot-Braine 1953). 

http://www.legiscompare.fr/site-web/IMG/pdf/CFR_I-XXXIV_1-614.pdf
http://www.legiscompare.fr/site-web/IMG/pdf/CFR_I-XXXIV_1-614.pdf
http://ssrn.com/abstract=1542528
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1.2. A Comparative Study in English and Dutch Contract Law 

 

1.2.1. Aims and Structure  

 

The present research will fill, at least to an extent, the gap exposed in the previous section by 

engaging in a detailed comparative analysis of English14 and Dutch law on contracts contrary to 

public policy and good morals. The main research question of this study is:  

 

To what extent do English and Dutch legal systems converge (or diverge) in the 

application of rules of public policy and good morals that result in the ineffectiveness of a 

contract? 

 

Chapter 2 of this book will examine the foundation of the rules of public policy and good morals 

in English and Dutch contract laws, including certain historical aspects, and highlight 

characteristics that shape their place within the respective legal systems. It will also compare 

the differences and similarities in the general application of the rules in the two legal systems in 

the light of certain practical factors, such as the composition of the judiciary and style of 

judgments, which circumscribe their scope. Further, this chapter will clarify the type of contracts 

that will be analysed in this research. These contracts will be ‘clustered’ together on the basis of 

certain common substantive characteristics, which be briefly examined in Chapter 2. Finally, a 

methodology will be developed for comparing the application of these rules in the English and 

Dutch legal systems in this chapter.  

Using this methodology, Chapters 3 to 6 will offer the analysis of the clusters of contracts15 

arranged for the purposes of this research. The introduction to each chapter will shed further 

light on the link between the different contracts in the assembly of a cluster. Chapter 3 will 

examine contracts imposing restrictions on the right to work, right to education, freedom of 

religion, freedom of marriage, and right to personal liberty. Chapter 4 will shed light on marriage 

brokerage contracts, contracts fettering the exercise of parental responsibilities, contracts 

associated with prostitution, and finally, surrogacy contracts. The focus of Chapter 5 will be 

contracts that involve performing an illegal act in a friendly foreign country, contracts stifling 

prosecution, contracts for trading with the enemy, contracts for defrauding the fiscal authorities 

and finally, contracts injurious to good government. Chapter 6 will concern usurious contracts 

and confidentiality agreements in non-employment context. Each chapter will also highlight the 

                                                           

14 English law in the context of this research refers to the law applicable in England and Wales. 

15 Though the term used here is ‘contracts’, at times the focus will only be on certain contractual stipulations. 
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extent to which the English and Dutch legal systems converge and diverge in the application of 

rules of public policy or good morals. 

Finally, Chapter 7 will consolidate the comparative results. It will further highlight the insights 

that may be derived for the topic of harmonisation of European contract law along with some 

considerations for the future.  

 

1.2.2. Limitations 

 

Two preliminary limitations16 of the scope of this study need to be kept in view: 

 

Firstly, this study will confine itself to the application of rules of public policy and good morals in 

cases where both the governing law and jurisdiction clauses (if present) in the contract are in 

favour of national law, i.e. purely domestic cases. The concept of public policy and good morals 

in private international law or conflict of laws will not be specifically examined. Nevertheless, in 

areas where there is an overlap, the relevant rules in the domain of private international law will 

be briefly highlighted.17 

Secondly, this research will focus mainly on facts, laws, and arguments that result in a contract 

being declared ineffective on grounds of public policy or good morals, and not on the effects or 

consequences which follow the ineffectiveness. It is clear that no court would enforce a contract 

which conflicts with public policy or good morals; however, whether a party has to give back 

what s/he received under such a contract is a separate and complex question to answer.18 While 

common law lawyers classify this as a question of contract law, comparatists view it as an issue 

of restitution.19 Similarly, the question whether and to what extent a contract can be ‘severed’ to 

remove the part which is contrary to public policy or good morals will not be considered in this 

study. In general, both the English20 and Dutch21 legal systems recognise that if the part of the 

contract which is contrary to public policy or good morals can be separated from the rest of the 

contract, without rendering the remainder of the contract substantially different from the 

contract which the parties concluded, then the court can sever the part which offends public 

                                                           

16 For other limitations, see Chapter 2. 

17 See Chapter 5. 

18 See for example, N Enonchong ‘Effects of Illegality: a Comparative Study in French and English Law’ (1995) 44 ICLQ 196-213; JMJ 
Chorus, 'Illegality and Restitution' (2006) 14 ERPL, Issue 3, 437–458.  

19 See K. Zweigert and H. Kötz (n 2) 381; HJ van Kooten, Restitutierechtelijke gevolgen van ongeoorloofde overeenkomsten (Wolter 
Kluwer 2002); HJ van Kooten, ‘Illegality and restitution as a matter of policy considerations’ (2001) 9 Restitution Law Review, 67-75; 
G Dannemann, ‘The role of illegality in the English law of unjust enrichment’ in D Johnston and R Zimmermann (eds), Unjustified 
Enrichment: Key Issues in Comparative Perspective (CUP 2002) 289-324.  

20 See for example, Business Seating (Renovations) Ltd v Broad [1989] I.C.R. 729; Attwood v Lamont [1920] 3 K.B. 571. 

21 See Article 3:41 of the Dutch Civil Code. See also AS Hartkamp & CH Sieburgh, Mr. C. Asser’s Handleiding tot de beoefening van het 
Nederlands Burgerlijk Recht. 6. Verbintenissenrecht. Deel III. Algemeen overeenkomstenrecht (13th ed, Kluwer 2010) 641.  
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policy or good morals. However, the technical aspects of the national rules on severance and the 

manner in which the two legal systems converge (or diverge) is a topic of research in its own 

right. In this study, the effects of a contract being contrary to public policy or good morals and 

the question of severance will only be discussed to the extent necessary for highlighting the 

scope of the national rules. 

 

1.2.3. Legal Systems 

 

Besides a calculated hunch22 that the comparative analysis of English and Dutch law would lead 

to useful results, there are both practical and substantive reasons behind the choice of legal 

systems.  

On the practical front, the vastness of the topic stands out as a key factor. The concepts of public 

policy and good morals, because of their open nature, apply to a range of different types of 

contracts in each legal system. It would be unrealistic to expect any one study to 

comprehensively analyse all contracts that have been found contrary to public policy or good 

morals even when focussing on a single legal system. For identifying the extent of convergence 

or divergence between different legal systems with some degree of accuracy, one could argue 

that an analysis of a significant number of contracts that have been found contrary to public 

policy or good morals in the legal systems is necessary. Otherwise, there is a risk that the results 

would represent only half the picture. For this reason, it was decided that this research will 

focus on a range of contracts that have been found contrary to public policy or good morals in 

two legal systems rather than a few contracts in a number of legal systems. I was naturally 

inclined to select the English and Dutch legal systems for this task because of my educational 

background and current employment. In any case, the Netherlands and the United Kingdom 

enjoy a good, close relationship, and cooperate on political, economic, cultural and civil society 

matters.23 The United Kingdom is one of the most popular destinations for Dutch investors, as 

well as the second largest investor in the Netherlands.24 These close ties make the research 

results all the more relevant. Other considerations, such as the availability of resources, required 

level of expertise in different languages, and the amount of time available for the research also 

contributed to the choice of jurisdictions.  

                                                           

22 Contemporary comparatists acknowledge the importance of intuition in research. See, for example C Valcke, ‘Reflection of 
comparative law methodology – getting inside contract law’ in M Adam and J Bomhoff, Practice and Theory in Comparative Law (CUP 
2014) 29; K Popper, The Logic of Scientific Discovery (Hutchison 1972) 31-32. 

23 See the website of the Dutch government at http://www.government.nl/issues/international-relations/united-kingdom and the 
United Kingdom government at https://www.gov.uk/government/world/netherlands (both accessed on 05 June 2015) 

24 See the website of the UK government on strengthening ties with the Netherlands at 
https://www.gov.uk/government/priority/strengthening-relations-between-the-uk-and-the-netherlands (accessed on 05 June 
2015). 

http://www.government.nl/issues/international-relations/united-kingdom
https://www.gov.uk/government/world/netherlands
https://www.gov.uk/government/priority/strengthening-relations-between-the-uk-and-the-netherlands
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On the substantive level, the selection was initially made on the basis of certain defining features 

of the topic in the English and Dutch legal systems. The English legal system with its common 

law tradition provides insights into how unwritten judge-made rules and principles of public 

policy and good morals apply to contracts that harm public interests. These rules and principles 

have a rich, at times, troublesome history, with metaphors such as ‘unruly horse’25 famous for 

describing their nature. The Dutch legal system, on the other hand, as a representative of the 

civil law tradition, exemplifies how rules in a civil code are filled with content and applied by the 

judges to tackle contracts that otherwise harm public interests. In this respect, the fact that 

Dutch legal system recently saw the introduction of a New Civil Code which, at least to a certain 

degree, revised this area of law, offers a unique opportunity for analysis. Crucially for this 

research, both legal systems, despite/with their individual uniqueness, depending on one’s 

perspective, can be fruitfully compared in their application of rules of public policy or good 

morals. Of course, such a submission can only be properly verified once the reader has read 

through the monograph. Thus, I leave it to the reader to determine whether ‘the proof of the 

pudding is in the tasting’.  

 

1.2.4. Preliminary Comments on Methodological Choices and Approach 

 

Contemporary comparatists emphasise that there is no single comparative legal methodology.26 

Quite simply, the methodology for any comparative research should depend on the question one 

wishes to answer.27 The methodology should be a ‘means to an end’ rather than an end in itself.28 

According to Adams and Griffiths, ‘If one begins with a question (and a certain body of theory: 

accumulated insight surrounding the question), methodological questions tend to answer 

themselves…’.29  

The question at the centre of this research has already been highlighted, i.e. to what extent do 

English and Dutch legal systems converge (or diverge) in the application of rules of public policy 

and good morals that result in the ineffectiveness of a contract. The methodology for answering 

this question would follow the introduction to English and Dutch law on the ineffectiveness of 

                                                           

25 As per Mr Justice Burrough in Richardson v Mellish [1824] 2 Bing 239, 252. 

26 JM Smits, ‘Rethinking methods in European private law’ in M Adam and J Bomhoff, Practice and Theory in Comparative Law (CUP 
2014) 184. See also, M Siems, Comparative Law (CUP 2014). 

27 For recent popular theories on comparative law methodology, see among others, E Örücü, ‘Methodology of Comparative Law’, in 
JM Smits (ed.), Elgar Encyclopedia of Comparative Law (Edward Elgar 2006) 442–454; R Michaels, ‘The Functional Method of 
Comparative Law’, in M Reimann and R Zimmermann (eds.), The Oxford Handbook of Comparative Law (OUP 2006) 339–382; E 
Örücü, ‘Developing Comparative Law’, in E Örücü and D Nelken (eds.), Comparative Law: A Handbook (Oxford: Hart Publishing 2007) 
43–65; U Mattei, T Ruskola and A Gidi, Schlesinger’s Comparative Law, (7th ed, Foundation Press 2009)48.  

28 See Valcke (n 22) 23.  

29 M Adams and J Griffiths, ‘Against ‘comparative method’: explaining similarities and differences’ in M Adam and J Bomhoff, Practice 
and Theory in Comparative Law (CUP 2014) 280. See also, G Samuel, An Introduction to Comparative Law Theory and Method (Hart 
Publishing 2014) 25. 
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contracts on grounds of public policy or good morals in Chapter 2 to ensure firstly, that the rules 

are comparable, and secondly, that the defining features of the rules are taken into account. 

Nevertheless, certain preliminary comments on methodological choices and the approach of this 

research can be discussed at this juncture. Valcke notes that law can be analysed either from an 

external standpoint, i.e. where some fixed perspective has been a priori determined by the 

investigator, or an internal standpoint, i.e. where it is seen from the same perspective as those 

who produce(d) it.30 The methodological choices and approach of this study will try to steer it 

towards the latter direction to the greatest extent possible when the focus of the analysis is on 

the rules of public policy or good morals in each jurisdiction individually. In other words, this 

study will concentrate on rules of public policy and good morals and their application in the 

English and Dutch legal systems on - and also, in - their own terms.  

However, it is not possible to do comparative research from a perspective that is fully internal. 

When comparing legal systems, i.e. seeing systems in relation to one another, a comparatist has 

to position himself outside them all where s/he can view them simultaneously.31 As Valcke 

argues, a comparative lawyer ‘cannot but retreat to the position of outside observer’ at two 

conceptual moments: those before and after the internal explorations.32 Consequently, this study 

will adopt the stance of an outside observer for all areas where the focus is not solely on 

exploring each jurisdiction internally, e.g. when setting up the framework of the research, 

comparatively examining the results and identifying the extent to which the English and Dutch 

legal systems converge and diverge. 

Besides providing a reliable foundation for comparison that clarifies the place and scope of rules 

of public policy and good morals within each legal system, this approach enables those who are 

strictly interested in either English or Dutch law to refer to the national descriptions and 

analyses with some degree of familiarity and authenticity.  

 

1.2.5. Languages and Terminology 

 

One of the principle difficulties in comparative research is overcoming differences that arise as a 

result of languages and terminology.33 As Hart notes, ‘[T]he suggestion that inquiries into the 

meanings of words merely throw light on words is false.’34 Languages have an intrinsic link with 

                                                           

30 See Valcke (n 22) 27. See also Samuel (n 29) 60; M Lasser, ‘The Question of Understanding’, in P Legrand and R Munday (eds.), 
Comparative Legal Studies: Traditions and Transitions (CUP 2003) 197-206; W Ewald, 'Comparative Jurisprudence (I): What Was It 
Like to Try a Rat?' (1994-95) 143 University of Pennsylvania Law Review 1889. 

31 Ibid Valcke. 

32 Ibid Valcke, 28.  

33 GR de Groot, ‘Legal Translation’ in JM Smit (ed), Elgar Encyclopaedia of Comparative Law (Edward Elgar 2006) 423. 

34 HLA Hart, The Concept of Law (3rd ed, OUP) vi. 
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certain features of a society including its culture, customs, and traditions.35 Language of the 

law,36 which is a technical language in the sense that it is only for experts (i.e. lawyers),37 has its 

own particular nuances and pitfalls.38 De Groot argues that translation of a legal text not only 

encompasses rendering one legal language into another, but also one legal system or culture into 

another.39 

English has been chosen as the language of this monograph for several reasons. Besides being 

the language with which I am most comfortable, English enables the project to have a wider 

reach. It specifically helps counter the general scarcity of detailed literature on Dutch contract 

law in a language other than Dutch. It must, however, be clarified that while the text will be 

written in English, keeping in view the methodological choices and approach of the research, 

readers can expect to come across three different ‘types’ of legal English, to the extent of legal 

terms and their usages, in this study.40  

The first type will be the English that incorporates terms and notions, along with their meaning 

and content, that one may expect English common lawyers to use when describing English law. 

This would not be difficult as according to some scholars, ‘the English language necessarily 

brings with it ideas of common law’.41 The legal English that Dutch civil lawyers adopt to 

describe concepts of Dutch contract law in English will be the second type observable.42 

Naturally, the reliability of this English for representing Dutch law could be contested as the 

language of the Dutch legal system is Dutch.43 Nevertheless, in the present day, it could be 

argued that the availability of published literature and translations produced by scholars and 

practitioners on Dutch law in English could allow one to identify terms that (almost) 

authentically represent concepts of Dutch law in English without distorting their content or 

                                                           

35 However, language proficiency is not a prerequisite for understanding a culture, See S Roy, ‘Privileging (some forms of) 
Interdisciplinarity and Interpretation: Methods in Comparative Law’ (2014) 12 ICON 3, 786-807. 

36 See for example, AL Kjær, ‘A Common Legal Language in Europe?’ in M van Hoecke (ed) Epistemology and Methodology of 
Comparative Law (Hart Publishing, 2004) 377-398. 

37 D Mellinkoff, The Language of the Law (Little Brown 1963); A Phillips, Lawyers’ Language: How and Why Legal Language is 
Different (Routledge 2003); A Wagner and S Cacciaguidi-Fahy (eds), Obscurity and Clarity in the Law: Prospects and Challenges 
(Ashgate Publishing, 2008); C Hutton, Language, Meaning and the Law (Edinburgh University Press, 2009). 

38 See for example, R Sacco, ‘Legal Formants: A Dynamic Approach to Comparative Law (Installment I of II)’ (1991) 39 The American 
Journal of Comparative Law 1,1-34; P Legrand, ‘How to Compare Now’ (1996) 16 Legal Studies 232, 234; S Šarčević, New Approach to 
Legal Translation (Kluwer Law International 1997); M van Hoecke and M Warrington, ‘Legal Cultures, Legal Paradigms and Legal 
Doctrine: Towards a New Model for Comparative Law’ (1998) 47 ICLQ 3, 495-536; R Sacco, ‘Language and Law’ in B Pozzo (ed.), 
Ordinary Language and Legal Language (Giuffre 2005); VG Curran, ‘Comparative Law and Language’ in R Zimmermann and M 
Reimann (eds), Oxford Handbook Of Comparative Law, (OUP 2006)676; B Pozzo, ‘Comparative law and language’ in M Bussani and U 
Mattei (eds), The Cambridge Companion to Comparative Law (CUP 2012) 94. 

39 GR de Groot (ed), Recht en vertalen II (Kluwer 1993) 1. 

40 See S Tanner, ‘The Past, Present and Future of Legal English in the UK and Abroad’, in Atti della Accademia Peloritana dei 
Pericolanti, (Messina 2007) 139-149.  

41 See Pozzo (n 38) 109.  

42 Where the Dutch terms have no equivalent in English, the original Dutch term will be used with an explanation of what it means. 

43 S Glanert and P Legrand, ‘Foreign Law in Translation: If Truth be Told…’, in M Freeman and F Smith (eds), Law and Language (OUP 
2013) 513-532. 
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being tied to technical concepts of English law.44 In any case, the use of this English will be 

accompanied by the original Dutch text of the relevant legislation and judgments in the 

footnotes. Finally, the third type of English observable will be that of the comparative lawyer 

who plays the role of the outside observer. This type will utilise common terms appearing in 

both systems that have same or similar usage. Otherwise broad and neutral terms will be 

preferred to the greatest extent possible. This type of English will also borrow terms and 

concepts from the legal English of EU law documents and model pan-European rules drafted by 

academics, such as the Principles of European Contract Law or the Draft Common Frame of 

Reference, which try to avoid terms that carry the baggage of values, mentality and architecture 

of any one national legal system.45 The use of this descriptive English will be seen in all sections 

other than where either English or Dutch law are being analysed from the perspective of the 

internal participant.  

To prevent confusion, some key terms that have been and will be used in this research need to 

be clarified.  

 

Public Policy, Public Order and Good Morals 

 

The focus of this research is on contracts contrary to ‘public policy and good morals’ and this 

will be the term used by the comparative lawyer. While the precise scope of these terms in the 

English and Dutch legal systems will be explored in Chapter 2, suffice it to mention at this stage 

that the term ‘good morals’ (goede zeden) commonly features in the contract law of both legal 

systems in the context of illegality and immorality of contracts. The same cannot be said about 

the term ‘public policy’. This term features commonly in English contract law. On the other hand, 

the literal translation of the Dutch term used in this context is ‘public order’ (openbare orde). 

These terms, i.e. ‘public policy’ and ‘public order’, are generally considered to reflect the same 

concepts as far as domestic contract law is concerned.46 The difference in their formulation is 

based on the distinction between their common law and civil law roots.47 Not surprisingly, 

Warendorf et al, who translated the Dutch Civil Code with a common law audience in view, 

                                                           

44 See for example the approach of PPC Haanappel and E Mackaay who translate the Dutch Civil Code deliberately in ‘English civilian 
(as opposed to common law) terminology’ in New Netherlands Civil Code/ Nouveau Code Civil Neerlandais (Wolter Kluwer 1996) ix; 
See also T Foster, Dutch Legal Terminology in English (Wolter Kluwer 2009).  

45 See Pozzo (n 38) 110. 

46 J Mrázek, ‘Public Order (Ordre Public) and Norms of Jus Cogens’ in AJ Bělohlávek and N Rozehnalová, Czech Yearbook of 
International Law - Public Policy and Ordre Public (Juris Publishing 2012) 80.  

47 Ibid. 
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translate the term openbare orde to ‘public policy’,48 rather than ‘public order’, which is the term 

used by Haanappel and Mackaay.49  

While the respective domestic terminologies will feature in the national analyses (i.e. public 

policy for English law, public order for Dutch law), the English of the comparative lawyer uses 

the term ‘public policy’ instead of ‘public order’ for two reasons. Firstly, the term ‘public policy’ 

is not completely foreign in Dutch contract law as it is frequently used by Dutch scholars in the 

analysis of illegality of contracts. For example, in ‘Contract Law in the Netherlands’, the authors 

use the heading ‘Illegality and Public Policy’ to discuss this area of law.50 Hartkamp has also used 

the term ‘public policy’ in various other articles referring to illegal or immoral contracts in Dutch 

law.51 Secondly, the use of the term ‘public order’ could have the tendency to misguide readers 

with a background in common law (and even civil law) who usually associate the term with the 

condition characterised by the absence of widespread criminal and political violence.52  

 

Ineffectiveness 

 

To understand why the term ‘ineffective’ has been and will be used in this research, one must 

examine the labels used in national laws for describing the legal status of contracts deemed 

contrary to public policy and good morals. Under English law, some cases regard contracts 

contrary to public policy and good morals as ‘void’,53 ‘void and unenforceable’54 or void ‘ab 

initio’55 or ‘entirely void’;56 terms which inform that a contract never existed at all. However, the 

preponderant view is that conflict with public policy or good morals renders a contract only 

‘unenforceable’,57 which reflects that the courts will refuse to assist in the enforcement of such 

contracts.58 At times, the terms void and unenforceable have also been used as though they are 

                                                           

48 H Warendorf, R Thomas and I Curry-Sumner, The Civil Code of the Netherlands (Kluwer Law International 2009) 447. 

49 See Haanappel and Mackaay (n 44) 23. 

50 AS Hartkamp et al, Contract Law in the Netherlands (3rd ed, Wolter Kluwer 2011) 87.  

51 For example, see AS Hartkamp, ‘Ex officio application in case of unenforceable contracts or contract clauses: EU law and national 
laws confronted’ in L Gullifer and S Vogenauer (eds.), English and European Perspectives on Contract and Commercial Law: Essays in 
Honour of Hugh Beale (Oxford: Hart Publishing 2014) 473. 

52 See for example, Public Order Act 1986. See in the context of Dutch law, E Brainich and E Muller, Tekst & Commentaar: Openbare 
Orde en Veiligheid (3rd ed, Kluwer 2014). 

53 Waugh v Morris (1873) L.R. 8 Q.B. 202, 208; Alexander v Rayson [1936] 1 K.B. 169, 172; Bhagwan v DPP [1972] A.C 60, 
79; Mackender v Feldia [1976] 2 Q.B. 590, 601; Customs & Excise Commissioners v Oliver [1980] 1 All E.R. 353, 354, 355; 
Clarke v Chadburn [1985] 1 W.L.R. 78, 81. 

54 Haseldine v Hosken [1933] 1 K.B. 822, 836. 

55 Archbolds (Freightage) Ltd v Spanglett Ltd [1961] 1 Q.B. 374, 388.  

56 Haseldine (n 54). 

57 See Cleaver v Mutual Reserve Fund Life Association [1892] 1 Q.B. 147, 152; Bennett v Bennett [1952] 1 K.B.249, 260; Pau On v Lau 
Yiu Long [1980] A.C 614, 634-635; O'Sullivan v Management Agency & Music Ltd [1985] Q.B. 428, 447, 448, 469.  

58 Tinsley v. Milligan [1993] 3 All E.R. 65, 82, 85; Re Mahmoud and Ispahani [1921] 2 K.B. 716; Marles v Philip Tram & Sons [1954] 1 
Q.B. 29, 38. 
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interchangeable.59 The law on the effects of illegality is notoriously uncertain,60 and as noted in 

Section 1.2.2. falls outside the scope of this research. Nevertheless, in any event, the distinction 

between a contract which is void and one which is unenforceable is considered to be ‘narrow’,61 

since one can argue that the ‘essence of contractual obligation is that it is enforceable’.62 Both 

terms reflect that the contract will not be given effect.63 In comparison, Dutch law could be 

regarded as more straightforward in this context as the term ‘null’ (nietig) has been statutorily 

assigned.64 This term reflects that such a contract has no legal force or binding effect ab initio, 

from the moment the contract was concluded.65 Van Schaick notes that nullity in this context 

implies that a contract ‘does not produce the desired legal consequences’.66 Keeping in view the 

approach of this research, the respective domestic terminologies with their specific usage will 

feature in the analysis of national law, i.e. null for Dutch law, and void and/or unenforceable for 

English law, depending on how a particular type of contract contrary to public policy or good 

morals is usually classified. 

The comparative lawyer, on the other hand, will use the term ‘ineffective’, which also features in 

the Principles of European Contract Law (PECL) to avoid ‘national concepts of nullity (absolute 

or relative), voidness, voidability, and unenforceability’.67 The term ‘ineffective’ offers two 

advantages for the purposes of this research. Firstly, it accurately describes the type of contracts 

under consideration, i.e. contracts which do not give rise to the desired legal effects insofar as 

they are contrary to good morals or public policy. Secondly, the term is neutral in nature to the 

extent that it does not evoke in either English or Dutch lawyers preconceived notions or ideas 

from their own national legal system. Instead, it allows the reader to approach the comparative 

aspects of this research on its own merit.  

                                                           

59 See Enonchong (n18) 199, J Beatson, A Burrows and J Cartwright, Anson's Law of Contract (29th ed, OUP 2010) 379. 

60 See Bedford Insurance Co. v Institutio de Resseguros do Brasil [1985] Q.B. 966, 983 (per Parker J). Harbour Assurance v Kansa 
Assurance [1993] 3 All E.R. 897, 901, 907, 913. See generally The Law Commission for England and Wales, Illegal Transactions: the 
Effect of Illegality on Contracts and Trusts (Law Com No 154, 1999). 

61 Paros Plc v Worldlink Group Plc [2012] EWHC 394 (Comm) para 80. 

62 Ibid. 

63 Ibid.  

64 The Dutch text of Article 3:40(1) states ‘Een rechtshandeling die door inhoud of strekking in strijd is met de goede zeden of de 
openbare orde, is nietig’. 

65 See further, Hartkamp (n 50) 87.  

66 AC van Schaik, ‘Illegality’ in D Busch and HN Schelhaas, The Principles of European Contract Law (Part III) and Dutch Law: A 
Commentary II (Kluwer Law International 2006) 247. 

67 Lando (n 10) 212. 
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Chapter 2 

INEFFECTIVENESS OF CONTRACTS ON GROUNDS OF PUBLIC POLICY AND GOOD MORALS  

 

This chapter will introduce the rules of public policy and good morals in English and Dutch 

contract law. Rather than providing an exhaustive analysis, the aim will be to identify key 

characteristics of these rules and examine them in comparative light. A methodological 

framework for comparing the application of rules of public policy and good morals in the English 

and Dutch legal system will also be elaborated in this chapter. 

 

2.1. ENGLISH LAW 

 

2.1.1. Introduction 

 

Contracts contrary to good morals, or immoral contracts, are generally presented as a category 

of contracts contrary to public policy in English law.1 Immorality, when discussed in relation to 

public policy, is generally considered to concern only conduct which is deemed to be ‘sexually 

reprehensible’. Nevertheless, no distinction is drawn between illegal and immoral contracts in 

case law.2 In the discussion on English law in this research, any further mention of public policy 

should be taken to also encompass the standard of good morals.  

Contracts contrary to public policy fall within the scope of the common law doctrine of illegality. 

Illegality is a broader concept and the study of this area of law is mired with confusion and 

difficulty. Scholars have given it labels such as ‘complex’3 and ‘notoriously difficult’.4 Judges have 

characterised it as ‘notoriously knotty territory’.5 Reasons behind the confusion associated with 

the topic range from ‘the diversity of fields with which public policy is concerned’ to ‘the 

circumstances in which a contractual claim may be affected by it’.6 Other causes include the 

distaste of the courts for the consequences of applying their own rules.7 There is a lack of 

systemisation, which also exists in the manner different scholars approach the classification of 

illegal contracts. Almost every author on contract law, in an attempt to clarify this area, has come 

                                                           

1 See for example J Beatson, A Burrows and J Cartwright, Anson's Law of Contract (29th ed, OUP 2010) 393; E Peel, Treitel: The Law of 
Contract (13th ed, Sweet and Maxwell 2011) 490; M Furmston, Cheshire, Fifoot and Furmston's Law of Contract (16th ed, OUP 2012) 
465; DD Prentice, ‘Illegality and Public Policy’ in H Beale (gen. ed.), Chitty on Contracts: Volume 1, General Principles, (31st ed, Sweet 
& Maxwell 2012) 1265; E McKendrick, Contract Law (10th ed, Palgrave Macmillan 2013) 275.  

2 See for example, Pearce v Brooks (1865-66) L.R. 1 Ex. 213, 218; Les Laboratoires Servier v Apotex Inc [2014] UKSC 55, para 14. 

3 Beatson, Burrows and Cartwright (n 1) 379. 

4 C Elliott and F Quinn, Contract Law (9th ed, Pearson 2013) 253. 

5 Parking Eye Limited v Somerfield Stores Limited [2013] 2 WLR 939, 28.  

6 Prentice (n 1) 1224. 

7 Les Laboratoires Servier (n 2) para 14. 
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up with his/her own introduction and classification. This further muddles up this already murky 

area of law. 

 

2.1.2. Classification(s) of Illegal Contracts 

 

2.1.2.1. Scholarly Approaches 

 

a) D.D. Prentice in Hugh Beale (ed), Chitty on Contracts: Volume I, General Principles8 

 

Chitty on Contracts (henceforth, Chitty) distinguishes between ‘contracts unenforceable by 

statute’ and ‘the position at common law’. In the heading ‘contracts unenforceable by statute’, 

Chitty focusses on those situations where the statute itself on its ‘true construction deprives one 

or both of the parties of their civil remedies under the contract in addition to, or instead of, 

imposing a penalty upon them’.9  

In the discussion on the ‘position at common law’, Chitty notes that ‘illegality can arise either 

from statute or the common law’.10 Where the latter is involved, the courts are ‘faced squarely 

with the issue of whether public policy requires that a contract (otherwise valid and 

enforceable) should not be enforced because it is tainted with illegality.’11 Chitty further clarifies 

the ‘objects which prevent one or both of the parties to the contract from enforcing a contractual 

claim on grounds of public policy’.12 These objects are divided into five groups, starting firstly 

with objects which are illegal by common law or statute. Other objects include those: (ii) 

injurious to good government either in the field of domestic or foreign affairs; (iii) which 

interfere with the proper working of the machinery of justice; (iv) injurious to marriage and 

morality; and (v) economically against the public interest. Nevertheless, this classification is not 

considered to be absolute, as ‘certain cases do not fit clearly into any of these five categories’.13 

Chitty also distinguishes between ‘illegality as to formation’ and ‘illegality as to performance’. 

Illegality as to formation concerns those situations where the contract cannot be performed in 

accordance with the terms of the contract without the commission of an illegal act (e.g. breach of 

criminal law, statutory or otherwise). On the other hand, illegality as to performance refers to 

those situations where a contract may be perfectly legal when made, but one or both of the 

parties intend to perform it in an illegal manner or achieve some illegal purpose using the 

                                                           

8 Prentice (n 1). 

9 Ibid 1313.  

10 Ibid 1224-1225. 

11 Ibid 1225. 

12 Ibid. 

13 Ibid 1227. 
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contract. In such situations, it is customary to distinguish between where the legally 

objectionable features were known to one or both of the parties.   

 

b) Edwin Peel, Treitel: The Law of Contract14  

 

For the purposes of exposition, Treitel: The Law of Contract (henceforth, Treitel) divides illegal 

contracts into two groups: contracts involving the commission of a legal wrong and contracts 

contrary to public policy. Earlier editions of Treitel stated that ‘it can also be argued that public 

policy is the ground for invalidating all contracts affected by illegality’.15 However, this 

observation no longer appears in the twelfth or thirteenth edition.  

Under the heading of contracts involving the commission of a legal wrong, Treitel discusses 

contracts: (i) amounting to a legal wrong, (ii) to commit a crime, (iii) to commit a civil wrong, 

(iv) involving use of subject-matter for unlawful purpose (if the subject-matter is used for a 

purpose prohibited by common law or statute), (v) involving unlawful method of performance 

(for example, if the performance results in a breach of statute or common law), (vi) to indemnify 

against liability of unlawful acts, and finally, (vii) promises to pay money on the commission of 

an unlawful act. Under the heading of contracts contrary to public policy, Treitel discusses 15 

headings: (i) agreements by married persons to marry, (ii) agreements in contemplation of 

divorce, (iii) agreements inconsistent with parental responsibility, (iv) agreements in restraint 

of marriage, (v) marriage brokerage contracts, (vi) contracts promoting sexual immorality, (vii) 

contracts interfering with the course of justice, (viii) contracts purporting to oust the 

jurisdiction of the courts, (ix) contracts to deceive public authorities, (x) sale of offices and 

honours, (xi) lobbying and bribery, (xii) trading with the enemy, (xiii) contracts that involve 

performing an illegal act in a friendly foreign country, (xiv) contracts restricting personal liberty, 

and finally, (xv) contracts in restraint of trade, which is given an entire separate section.  

One difference that is observable between Treitel and Chitty is that the latter classifies contracts 

for objects which are illegal by statute within the scope of public policy. Treitel, on the other 

hand, for the sake of exposition, does not include these types of contracts in the category of 

contracts contrary to public policy, but rather examines them separately.  

 

c) Jack Beatson, Andrew Burrows, and John Cartwright, Anson’s Law of Contract16 

 

                                                           

14 Peel (n 1). 

15 See for example, G Treitel, The Law of Contract (10th ed, Sweet and Maxwell 1999) 389. From the 11th edition onwards, the 
authorship was passed to Edwin Peel. 

16 Beatson, Burrows and Cartwright (n 1). 
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Adopting an approach different from that of Treitel and Chitty, Anson’s Law of Contract 

(henceforth, Anson) prefers the use of the single word ‘illegality’ to cover the ‘multitude of 

instances where the law, for some reason of public policy or as a result of a statutory 

prohibitions, denies to one or both of the parties the right under the contract to which he or she 

would otherwise be entitled.’17 Nevertheless, a distinction is drawn between statutory illegality 

and common law illegality.  

 

d) Michael Furmston, Cheshire, Fifoot and Furmston’s Law of Contract18 

 

Cheshire, Fifoot and Furmston’s Law of Contract (henceforth, Cheshire, Fifoot and Furmston) 

distinguishes between contracts prohibited by statute and contracts illegal at common law on 

grounds of public policy. However, within the category of common law illegality, a hierarchy of 

contracts is established to highlight the seriousness of the illegality. The epithet ‘illegal’ is 

reserved for six types of contracts which consist of (i) contracts to commit a crime, a tort or a 

fraud on a third party, (ii) contracts that are sexually immoral, (iii) contracts to the prejudice of 

the public safety, (iv) contracts prejudicial to the administration of justice, (v) contracts that 

tend to corruption in public life, and (vi) contracts to defraud the revenue. The other three types 

of contracts are labelled ‘void at common law on grounds of public policy’, and these are (i) 

contracts to oust the jurisdiction of the court, (ii) contracts that tend to prejudice the status of 

marriage, and (iii) contracts in restraint of trade.  

Cheshire, Fifoot and Furmston also distinguishes between illegality as to formation and illegality 

as to performance, however, only in the context of contracts prohibited by statute.  

 

e) Ewan McKendrick, Contract Law19  

 

McKendrick begins by discussing illegality in the performance of a contract. He then 

differentiates between statutory illegality and illegality at common law. Under the latter heading 

of illegality at common law, he discusses nine headings: (i) contracts contrary to good morals, 

(ii) contracts prejudicial to family life, (iii) contracts to commit a crime or a civil wrong, (iv) 

contracts prejudicial to the administration of justice, (v) contracts prejudicial to public relations, 

(vi) contracts in restraint of trade, (vii) contracts of employment (restraining trade), (viii) 

contracts for the sale of a business (restraining trade), and finally (ix) restrictive trading and 

analogous agreements.  

                                                           

17 Ibid 379. 

18 Furmston (n 1). 

19 McKendrick (n 1). 
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f) H. G. Beale, W. D. Bishop, and M. P. Furmston, Contract: Cases & Materials20 

 

According to Beale, Bishop and Furmston, public policy is derived from two sources. One source 

is the rest of the law, so that a contract may be illegal because it involves something that is 

independently unlawful, such as a crime or a tort. The other source is the court’s own initiative. 

The authors discuss 10 heads of contracts contrary to public policy: (i) contracts tending to 

promote sexual immorality, (ii) contracts tending to undermine marriage, (iii) contracts tending 

to adversely affect the conduct of foreign affairs, (iv) contracts perverting the course of justice, 

(v) contracts tending to encourage corruption in public life, (vi) agreements to defraud the 

revenue, (vii) contracts to conceal information that ought to be revealed, (viii) contracts tending 

to promote religious, sexual or racial discrimination, with a special focus on (ix) contracts 

involving the commission of a crime or tort, and (x) contracts in restraint of trade.  

 

g) Richard Buckley, Illegality and Public Policy21  

 

Buckley, whose work on illegality and public policy stands as the latest monograph on the topic, 

makes a distinction between the topics ‘contravening the law’ and ‘public policy’. Under the 

former heading, he discusses the topics of (i) crime, tort and statutory illegality, (ii) implied 

prohibition of contracts, (iii) unlawful performance, (iv) knowledge and participation, (v) 

indemnity and forfeiture. Under the heading of public policy, he focuses on topics of (i) policy 

and morality, (ii) fraud and corruption, (iii) compromising the legal process, (iv) maintenance 

and champerty, (v) peace and war. While he considers the doctrine of restraint of trade a part of 

the discussion on public policy, he deals with it separately in detail.  

 

2.1.2.2. The Law Commission: Illegality 

 

Given the overall confusion associated with the topic of illegality, it comes as no surprise that 

‘the law on illegal transactions, including contracts and trusts’ ended up on the desk of the Law 

Commission for England and Wales for review under item 4 of the Sixth Programme of Law 

Reform.22 While the recommendations of the Law Commission were not ultimately implemented 

by the government, and have been questioned by the judiciary,23 the Commission provided some 

                                                           

20 HG Beale, WD Bishop and MP Furmston, Contract: Cases & Materials (5th ed, OUP 2008) 1069. 

21 R Buckley, Illegality and Public Policy (3rd ed. Sweet and Maxwell 2013). 

22 (Law Com No 234, 1995). 

23 See opinion of Lord Toulson in Les Laboratoires Servier (n 2) para 20. 
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insights on the classification of illegal contracts in its reports that may help in the elucidation of 

the topic.  

In its 1999 report entitled ‘Illegal Transactions: the Effect of Illegality on Contracts and Trusts’,24 

the Law Commission adopted an approach similar to that of Treitel for the purpose of exposition 

of illegal transactions. The Commission distinguished between ‘transactions which involve the 

commission of a legal wrong’ and those which are ‘otherwise contrary to public policy’, while 

recognising that ‘any transaction which involves the commission of a legal wrong might be 

regarded as contrary to public policy (so that the former is merely a subcategory of the latter)’.25 

According to the Law Commission, the term ‘commission of a legal wrong’ included ‘not only the 

commission of a crime or a civil wrong but also the breach of a statutory prohibition.’26  

In relation to contracts dubbed ‘otherwise contrary to public policy’, The Law Commission 

observed in its 1999 report that such contracts did not mean to include ‘a whole range of 

transactions which fail for more specific vitiating factors.’27 Examples of contracts ‘otherwise 

contrary to public policy’ include transactions that interfere with the administration of justice; 

that are prejudicial to the status of marriage or that tend to involve or promote sexual 

immorality; that involve doing an illegal act in a friendly foreign country; and that are in 

restraint of trade. The Commission also noted that once the court finds that a contract is 

contrary to public policy, the unenforceability of the contract is the only outcome possible. 

According to the Commission: 

 

In deciding whether or not a contract is contrary to public policy, the court is already 

effectively asking the question - would it be against the public interest to enforce the 

contract? Put another way, there is simply no scope for a discretion as regards 

enforceability which operates once the court has decided that a contract is contrary to 

public policy.28 

 

2.1.2.3. Remarks  

 

All scholars, to one degree or another, clarify for their readers what types of contracts would be 

found illegal and the consequences of such illegality. However, if one’s goal is to authoritatively 

distinguish between the different classes of illegality (such as illegality resulting from 

                                                           

24 (Law Com No 154, 1999); See also, The Law Commission, ‘The Illegality Defence: A Consultative Report’ (Consultation Paper No 
189, 2009); The Law Commission, ‘The Illegality Defence’ (Law Com No 320, 2010). 

25 Ibid para 1.4. 

26 Ibid 1.6. 

27 Ibid 1.7. 

28 Ibid 7.13. 
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contravention of law or illegality arising out of public policy), reconciling literature is less 

straightforward. What is particularly confusing is the classification of contracts which are not 

expressly prohibited by legislation, but by their means (e.g. contracts intended to be used in a 

manner which is prohibited by legislation or common law) or ends (e.g. contract for performing 

an act prohibited by legislation or common law) result in an obligation that contravenes 

legislation or common law. As Beale and Ringe note, ‘Courts will frequently decide that the rule 

rendering the conduct illegal does not necessarily result in the contract being unenforceable: 

much depends on the seriousness of the illegality and the closeness of the connection between 

the contract and the act.’29 For the sake of exposition, this research will follow the approach of 

the Law Commission (and Treitel) and such contracts would be referred to as contracts 

involving the commission of a legal wrong.  

It is important to keep in view that the problem of classification is largely academic in nature. 

Judges do not appear to be much concerned with terminological issues and use terms within the 

ambit of illegality interchangeably.30 It has been observed, ‘In a broad sense, to say that a 

contract is illegal indicates that the court disapproves of it. It is surprisingly difficult to offer a 

more sophisticated analysis because neither judges nor commentators have often gone further 

than this.’31  

 

2.1.3. Historical Aspects 

 

The public policy doctrine is usually branded as the modern equivalent of much older terms and 

notions.32 Later judicial33 and scholarly authority34 traces its foundation to the writings of Henry 

de Bracton35 and move on to the works of inter alia Sir Thomas Littleton,36 Sir Edward Coke,37 

and William Sheppard.38  

There is an absence of unanimous opinion on when the concept of public policy first made its 

appearance in courts. Knight discovered a generally accepted antecedent in the Year Books of 

                                                           

29 H Beale and WG Ringe, ‘Transfer of Rights and Obligations’ in G Dannemann and S Vogenauer, The Common European Sales Law in 
Context: Interactions with English and German Law (OUP 2013) 546; See also Law Commission (n 24). 

30 Beatson, Burrows and Cartwright (n 1) 380. 

31 Beale, Bishop and Furmston (n 20) 1078. 

32 WSM Knight, ‘Public Policy in English Law’ (1922) 38 LQR 207. 

33 Egerton v Brownlow [1853] 4 HLC 1, 140. 

34 PH Winfield, ‘Public Policy in English Common Law’ (1928) 42 HLR 1, 80.  

35 H Bracton, De legibus et consuetudinibus Angliae (On the Laws and Customs of England). This was noted in Egerton (n 33) 140. 

36 E Coke, Commentary upon Littleton. See for example Gilbert v Sykes [1812] EngR 353. 

37 Ibid.  

38 W Sheppard, Touchstone of Common Assurances (1613) 132. 
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1413 in the Dyer’s Case, where a condition in suit was declared to be encounter common ley.39 As 

Dyer’s case is considered to lay the foundation of the law on covenants in restraint of trade, it is 

deducible that the term public policy has its roots in encounter common ley. Knight found four 

later cases (two in 1586, one in 1602 and another in 1621) where other expressions similar to 

that in the Dyer’s Case are discovered.40 

Sir Frederick Pollock, however, provides that the concept of public policy was first introduced in 

courts after wagering contracts were legalised. He writes: 

 

Regretting that wagers could be sued on at all, they (the judges) were forced to admit 

that wagering contracts as such were not invalid, but set to work to discourage them so 

far as they could. This they did by becoming “astute even to an extent bordering upon the 

ridiculous to find reasons for refusing to enforce them in particular cases.”41 

 

In any case, it is clear that until the 18th century, other than manifesting itself through wide 

generalisations based on early antecedents, the public policy doctrine was scarcely recognised. 

In the 18th century, the notion that the courts would not allow contracts that harm public 

interests became more visible. For instance, in Jones v Randall, a case on wagers, Lord Mansfield 

highlighted the role of the courts as general censors and guardians who are bound to restrain 

and punish whatever is contrary to public manner.42 In Holman v Johnson, a case in which the 

buyer intended to smuggle goods into England with the seller’s knowledge, Lord Mansfield 

observed that  

 

The principle of public policy is this; ex dolo malo non oritur actio. No Court will lend its 

aid to a man who founds his cause of action upon an immoral or an illegal act. If, from the 

plaintiff's own stating or otherwise, the cause of action appears to arise ex turpi causa or 

the transgression of a positive law of this country, there the Court says he has no right to 

be assisted.43 

 

In the 19th century, certain members of the judiciary became apprehensive as to the widespread 

application of the doctrine. In Richardson v Mellish, Mr Justice Burrough protested against 

arguing too much on grounds of public policy and made that famous comparison which haunts 

                                                           

39 Knight (n 32). 

40 Ibid 207-208. 

41 F Pollock, Principles Of Contract (9th ed., Stevens & Sons Law Publisher 1921) 380. 

42 [1774] 1 Cowp 18. 

43 [1775] 1 Cowp 341, 343. 
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the doctrine to date, that to an ‘unruly horse’.44 He further added ‘when once you get astride it 

you never know where it will carry you. It may lead you from the sound law. It is never argued at 

all but when other points fail.’45 Best CJ expressed a similarly narrow view: 

 

I think the courts have gone much further than they were warranted in going in 

questions of policy: they have taken on themselves, sometimes, to decide doubtful 

questions of policy; and they are always in danger of so doing, because courts of law look 

only at the particular case, and have not the means of bringing before them all those 

considerations which ought to enter into the judgment of those who decide on questions 

of policy.46 

 

However, in Fletcher v Sondes,47 Best CJ held that where doubts exist as to the law or there 

appears to be a gap in the law, the judges may take into account the ‘considerations of policy’ 

and remove such doubts and fill these gaps by considering ‘what will be the good or bad effects 

of their decision.’48 He provided a similar judgment in another subsequent decision, 

demonstrating the uncertainty in judicial attitude.49 

The confusion associated with the concept continued to boil under the surface and soon 

exploded in the pivotal case of Egerton v Brownlow decided in 1853.50 Despite the fact that 

Egerton is not, strictly speaking, a contract law case, it needs to be mentioned for explaining the 

differing views in the judiciary about the concept of public policy. Winfield notes that ‘up to this 

point public policy had suffered nothing more than wavering attacks on its character but in 1853 

it had to fight for its life.’51 The case concerned the validity of a testamentary clause which was 

challenged on grounds of public policy. Alderson B. viewed public policy to be a rule for 

ascertaining laws and expressed his reluctance regarding its applicability in any other capacity: 

 

… it seems to be contended that an act, possible and legal, but in the opinion of sensible 

men not expedient to be done, is for that reason to be void as contrary to public policy. 

Now I think that this, which is really what is here meant, would altogether destroy the 

                                                           

44 [1824] 2 Bing 229, 252. 

45 Ibid. 

46 Ibid 242. 

47 [1826] 3 Bing 501.  

48 Ibid 590. 

49 Gifford v. Yarborough (1828) 5 Bing 163. 

50 Egerton (n 33). 
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sound and true distinction between judicial and legislative functions; and I pray your 

Lordships to pause before you establish such a precedent as that.52 

 

However, Lord Pollock observed that if he were to discard public welfare from his thought 

process, he would be abdicating the functions of his office. Basing his arguments on Lord Coke’s 

writing, he reasoned that if a ‘condition be against the public good it is void’.53 He observed: 

 

Lord Coke (Co.Lit. 206, b.), in treating of conditions which are void as “against law” 

(though they concern not anything that is malum in se), mentions those that are against 

some maxim or rule of law and those which are ‘repugnant to the state’… 54  

 

There does, however, appear to be doubt as to whether the expression Lord Coke used was 

actually ‘repugnant to the state’,55 which would arguably lay the foundation for the application of 

public policy, or ‘repugnant to the estate,’56 an indication that the use of property in certain ways 

may be restricted by conditions in the deed. In any case, the message Lord Pollock wished to 

convey was clear:  

 

It may be that judges are no better able to discern what is for the public good than other 

experienced and enlightened members of the community; but that is no reason for their 

refusing to entertain the question, and declining to decide upon it. Is it, or is it not, a part 

of our common law, that in a new and unprecedented case, where the mere caprice of the 

testator is to be weighed against the public good, the public good should prevail? In my 

judgment it is.57  

 

Knight believes that there was a period of scepticism and hesitation after Egerton,58 however, 

case law reveals a mixed bag rather than a clear answer. In Hilton v Eckersley, Lord Campbell put 

forward his view that judges must declare a contract void, if in the judge’s opinion it is ‘clearly 

                                                           

52 Egerton (n 33) 106. 

53 Ibid 140. 

54 Ibid. 

55 Co Inst 206.b. available at 
<http://books.google.com/books?id=HIsDAAAAQAAJ&dq=coke+%22repugnant+to+the+state%22&source=gbs_navlinks_s> 
(accessed on 05 June 2015).  
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(accessed on 05 June 2015). See further, WA Finch, Selected Cases On The Law Of Property In Land (Baker, Voorhis & Company, 1904) 
383.  

57 Egerton (n 33) 151. 
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contrary to public policy, so that by giving effect to it the interests of the public would be 

prejudiced’.59 However, he did also express some reluctance: 

 

I enter upon such considerations with much reluctance, and with great apprehension, 

when I think how different generations of Judges, and different Judges of the same 

generation, have differed in opinion upon questions of political economy and other 

topics connected with the adjudication of such cases.60 

 

In subsequent case law, such as Nordenfelt v Maxim Nordenfelt Guns and Ammunition Co Ltd, 

arguments based on public policy were clearly accepted by the courts.61  

 

2.1.4. Defining Debates  

 

2.1.4.1. Cautious Acceptance 

 

The application of the public policy doctrine has been traditionally impeded by its 

uncomfortable co-existence with the principle of separation of powers. Drawing a strict 

distinction between the roles of the legislature and the judiciary, those members of the judiciary 

who opposed the widespread application of the public policy doctrine had as their war cry 

different versions of ‘only the legislature should have the competency to deal with matters of 

policy’ anthem.62 From a more realistic point of view, it could be argued that the discomfort of 

the judges was not a result of them having to engage with questions of policy, but rather being 

seen engaging with questions of policy. Traditionally, even those judges who openly embraced 

the idea of ‘judges as lawmakers’ advised their peers against disclosing their roles to the world 

at large. For example, Lord Radcliffe noted in Not in Feather Beds, ‘... there was never a more 

sterile controversy than that upon the question whether a judge makes law. Of course he does. 

How can he help it?’63 Yet, it was Lord Radcliffe himself who had earlier suggested that judges 

should not reveal this role: 

 

[J]udges will serve the public interest better if they keep quiet about their legislative 

function…[T]he judge who shows his hand…[will do] more harm to general confidence in 
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the law as a constant, safe in the hands of judges, than he is doing good to the law’s credit 

as a set of rules nicely attuned to the sentiment of the day.64  

 

Similarly, Lord Reid observed in Pettitt v Pettitt that ‘it is now widely recognised that it is proper 

for the courts … to develop or adapt existing rules of the common law to meet new conditions.’65 

However, in the same case he went on to suggest that ‘issues which are the subject of public 

controversy and on which laymen are as well able to decide as are lawyers’, ‘it is not for the 

courts to proceed on their view of public policy for that would be to encroach on the province of 

Parliament.’66  

In any case, over the course of history, the illusion that English judges do not exercise discretion 

when deciding on novel and socially sensitive cases has been put to rest.67 Modern judges also 

appear to be more comfortable in acknowledging the ambit of their role as lawmakers. Lord Reid 

observed when referring to the view that judges merely declare the law rather than playing a 

role in making it, that ‘we do not believe in fairy tales any more’.68 Similarly, in the 2015 FA 

Mann Lecture, Lord Neuberger noted that  

 

A Judge is often called upon to make new law, whether by developing existing principles 

to address novel situations or lacunae, by interpreting and reinterpreting legislation and 

statutory instruments, or, more controversially, by revisiting established principles in 

light of social change.69 

 

Nevertheless, with the growth of a more active and democratically elected legislature and the 

current emphasis on the separation of powers,70 the application of public policy as envisioned by 

Lord Pollock in Egerton is not easy to defend.71 In the present day, while arguments based on 

public policy are undoubtedly accepted and applied in the courts, this practise comes with a 

                                                           

64 Lord Radcliffe, The Law and Its Compass (Faber and Faber 1960) 11. 

65 [1970] A.C. 777, 794. 
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69 Lord Neuberger (n 67) para 42. 
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pinch of caution. There is a general reluctance to extend the scope of the doctrine72 and concerns 

about the principle of separation of powers, though not expressly featuring in modern 

judgments, are, arguably, still operating in the background. For example, in Multiservice 

Bookbinding v Marden, Browne-Wilkinson J argued that it would, in his judgment, be ‘wrong for 

the courts to declare that a particular class of transaction is against public interest even though 

there is a body of better-informed opinion that takes the view that no harm is caused.’73 In 

Johnstone v Bloomsbury Health Authority, Stuart-Smith L.J. echoed similar views by noting that 

the courts should be especially ‘reluctant to embark upon a wide-ranging inquiry into matters of 

public debate where it is plain that there are two views bona fide and firmly held.’74 Buckley 

argues that this unease might be compounded by a general ‘intellectual discomfort’ on part of 

the judiciary to explore issues which have not been dealt with before.75  

 

2.1.4.2. The ‘Heads’ of Public Policy 

 

The general scepticism towards the extension of the public policy doctrine is particularly 

reflected in the long and possibly unending debate between different scholars and judges on 

whether the ‘heads’ or ‘categories’ of contracts contrary to public policy are closed. There are 

numerous examples of scholarly works and judicial comments which argue that the heads are 

now frozen. For example, Lord Halsbury in Janson v Driefontein Consolidated Mines Ltd noted, ‘In 

treating of various branches of the law learned persons have analysed the sources of the law, 

and have sometimes expressed their opinion that such and such a provision is bad because it is 

contrary to public policy; but I deny that any Court can invent a new head of public policy.’76 

Similarly, in Johnstone v Bloomsbury Health Authority, it was observed that ‘the courts should be 

wary of extending the scope of the doctrine beyond the well-recognised categories.’77 Quite 

curiously, the work of Frederick Pollock, whose grandfather, Lord Chief Baron Pollock, gave the 

decisive opinion in Egerton, also features in the list of those who are against the expansion of the 

doctrine.78 Lloyd treats this approach as the narrow view towards the creative function of the 

judge.79 
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The narrow view has been, however, countered by those who, according to Lloyd, hold the 

‘broad view’ and are of the opinion that ‘while the rules of public policy have in some instances 

crystallised into fixed rules of law, there still remains a broad field within which the courts can 

apply variable notions of policy…’80 For example, McCardie J in Naylor, Benzon & Co. v Krainisch 

Industrie Gesellschaft noted that ‘the truth of the matter seems to be that public policy is a 

variable thing. It must fluctuate with the circumstances of the times.’81 Similarly, Lord Haldane 

noted in Rodriguez v Speyer Bros that ‘what the law recognises as public policy turns out to vary 

greatly from time to time.’82 Kekewich J noted in Davies v Davies:83  

 

Public policy does not admit of definition and is not easily explained… One thing I take to 

be clear, and it is this – that public policy is a variable quantity; that it must vary and 

does vary with the habits, capacities and opportunities of the public.84 

 

Winfield argues, ‘The variability of public policy is a stone in the edifice of the doctrine, and not a 

missile to be flung at it. Public policy would be almost useless without it. The march of 

civilization and the difficulty of ascertaining public opinion at any given time makes it 

essential.’85 Relying on the judgment of Lord Haldane in Rodriguez,86 Winfield notes that the 

influence of public policy on English law has taken three shapes:  

 

(a) rules which, though originally based on public policy have become so crystallised that 

only a statute can alter them, for example, the rule against perpetuities; (b) cases in 

which public policy has never crystallised, in which public policy depends on no real 

legal principle, in which it is accepted as a matter of fact, and in which its application 

depends on the circumstances of each particular case, for example, cases concerning the 

legality of wagers; (c) cases in which public policy has partially precipitated itself into 

legal rules which, however, have remained subject to its moulding influence in the sense 

of current national policy.87 
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81 [1918] 1 K.B. 331 at 342. See also Maxim Nordenfelt Guns and Ammunition Co. v Nordenfelt [1893] 1 Ch. 630, 661: ‘Rules which rest 
on the foundation of public policy, not being rules which belong to the fixed customary law, are capable, on proper occasion, of 
expansion or modification. Circumstances may change and make a commercial practice expedient which formerly was mischievous 
to commerce.’ 

82 [1919] A.C. 59, 79. 

83 [1887] 36 Ch. D. 359. 

84 Ibid 364. 

85 Winfield (n 34) 95. 

86 Rodriguez (n 82). 

87 Winfield (n 34) 96. 



27 

 

From a practical point of view, it is doubtful whether this debate on the ‘heads’ of public policy 

has any real impact on the outcome of a dispute. It has been noted that it is very difficult to find a 

case in which a ‘judge thought a transaction contrary to public policy but was deterred from so 

holding by the absence of an available head.’88 Even those who adhere to the view that the heads 

are closed would regard new cases as an application of a general principle in a novel way, 

leading to the same result as if a new principle is discovered and applied. The inescapable fact 

remains that the concept of public policy can only function effectively if the judges are provided 

with sufficient freedom in their decision-making. According to the Law Commission in its 2009 

Consultation Paper on illegality the courts ‘remain the best arbiters of which transactions, while 

not involving unlawful conduct, should be regarded as contrary to public policy, with Parliament 

intervening only in particular areas as and when appropriate.’89  

From a historical perspective, various examples can be found which demonstrate how the 

judicial perception of what is and is not contrary to public policy varies from time to time. This 

results in the closure of old heads of public policy or novel applications of the doctrine coming 

forth. For example, a contract to hire a hall for a meeting to promote atheism was contrary to 

public policy in the nineteenth century,90 as protecting Christianity was considered to be in the 

interest of society. However, fifty years later this was no longer the case.91 In a similar spirit but 

opposite application, a novel application of the public policy doctrine was seen when an attempt 

to contract out of certain statutory provisions governing the liquidation of companies was 

declared contrary to public policy.92 More recently, cases related to matrimonial law 

demonstrate the fluid nature of the doctrine and how judicial attitude changes over time. For 

example, in Macleod v Macleod,93 the Judicial Committee of the Privy Council held that post-

nuptial contracts, which were previously considered to be contrary to public policy because of 

their tendency to induce spouses to separate, were no longer to be seen as such. In Radmacher 

(formerly Granatino) v Granatino,94 the same view was extended to ante-nuptial contracts.  

The present approach of the courts embodies a compromise between flexibility and certainty.95 

There is a danger that the dynamic nature of the concept of public policy is usurped by the 

operation of the doctrine of precedent within the common law system; however, as Buckley 

notes, ‘on the whole the courts have been alive to this danger, and have recognised that 
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judgments on public policy questions do not have the same precedential force as decisions on 

points of law.’96  

 

2.1.4.3. Nature of Public Policy  

 

In Holman v Johnson, Lords Mansfield CJ emphasised that  

 

The objection, that a contract is immoral or illegal as between plaintiff and defendant, 

sounds at all times very ill in the mouth of the defendant. It is not for his sake, however, 

that the objection is ever allowed; but it is founded in general principles of policy, which 

the defendant has the advantage of, contrary to the real justice as between him and the 

plaintiff, by accident, if I may so say.97 

 

That the public policy doctrine is not primarily concerned with fairness as between the parties 

to a dispute, but rather the protection of public interests was re-affirmed in Hounga v Allen & 

Anor: 

 

When a court is considering whether illegality bars a civil claim, it is essentially focussing 

on the position of the claimant vis-à-vis the court from which she seeks relief. It is not 

primarily focusing on the relative merits of the claimant and the defendant. It is in the 

nature of illegality that, when it succeeds as a bar to a claim, the defendant is the 

unworthy beneficiary of an undeserved windfall. But this is not because the defendant 

has the merits on his side; it is because the law cannot support the claimant’s claim to 

relief.98 

 

The doctrine of public policy has been generally considered to be a mechanism for protecting 

public interests irrespective of the interests or rights of the parties with respect to each other. If 

a contract harms public interests, English courts would abstain from providing judicial relief on 

the basis of the contract. ‘In Lord Mansfield’s day, and for some time thereafter, this rule of 

abstention was sometimes expressed as a principle protecting the innocence or dignity of the 

court against defilement…,’ noted Lord Sumption in Les Laboratoires Servier & Anor v Apotex Inc 

                                                           

96 Buckley (n 21) 103. 

97 Holman (n 43).  

98 [2014] UKSC 47 para 56; See also Stone & Rolls Ltd (In Liquidation) v Moore Stephens (A Firm) [2009] UKHL 39; Gray v Thames 
Trains Ltd [2009] UKHL 33; Tinsley v Milligan [1994] 1 A.C. 340; Les Laboratoires Servier (n 2) para 13. 
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& Ors, ‘Today, the same concept would be expressed in less self-indulgent terms as a principle of 

consistency.’99  

Nevertheless, it is important to keep in view that while the doctrine is not generally considered 

to indulge in a balancing of rights of the parties with respect to each other, the courts are aware 

of the possibility of competing public interests. At times, protecting the rights of the individual 

would constitute an overriding public interest that requires protection on grounds of public 

policy.100 For inter alia this reason, in applying the public policy doctrine, courts need to exercise 

caution against laying down ‘universal propositions and applying them in different 

circumstances’.101 Keeping in view the nature of the public policy doctrine, Winfield defines it as 

‘a principle of judicial legislation or interpretation founded on the current needs of the 

community.’102  

 

2.1.4.4. Determining Public Policy 

 

The notion of what is contrary to public interest varies with time. One consequence of this 

variability is the absence of a general framework for determining what is or is not contrary to 

public policy. English judges have, over the course of history, provided some guidelines for 

undertaking this task.  

In Egerton, it was suggested that the ‘tendency’ of the transaction under investigation must be 

examined.103 However, it is questionable how helpful this exercise is since, according to Baron 

Parke, ‘there are few contracts in which a suspicious mind might not find a tendency to produce 

evil; and to hold all such contracts to be void would, indeed, be an intolerable mischief.’104 In 

Rodriguez v Speyer Bros, Lord Haldane noted that the judges must make their decision according 

to the ‘the opinions of men of the world, as distinguished from opinions based on legal 

learning.’105 In Fender v Mildmay, Lord Atkin observed that ‘... the doctrine (of public policy) 

should be invoked only in clear cases, in which the harm to the public is substantially 

incontestable, and does not depend upon the idiosyncratic inferences of a few judicial minds.’106 

He further noted ‘to avoid a contract it is not enough that it affords a motive to do wrong: it must 

                                                           

99 Ibid para 24.  

100 See Chapter 3. 

101 Parkingeye (n 5) 52. 

102 Winfield (n 34) 92. 

103 Egerton (n 33) 161-62. 

104 Ibid at 128.  

105 [1919] A.C. 59, 79. 

106 [1938] A.C. 1, 12. 
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surely be shown that such a contract generally affords a motive and that it is likely to be 

effective.’107  

Given the lack of an authoritative framework, this area of law largely remains dependent on the 

judges’ intuition and ethical judgments. The court is involved in a process of balancing of public 

interests with the broader aim of ensuring the good functioning of institutions essential to the 

community. The judges do not have to consider any scientific or empirical evidence in 

determining the ambit of public policy.108 Nor will they take into consideration ‘clearly held 

opinion of the greater majority of the community,’ if they are satisfied that the ‘opinion is 

abhorrent to right-thinking people or represents a temporary aberration from the proper 

standard of morality.’109 It remains in the court’s discretion whether to recognise and enforce a 

rule of public policy, subject only to the right of review possessed by the appropriate appellate 

tribunal. According to Lloyd, ‘…the judge forms his own view as to what public policy demands 

and must satisfy himself according his own lights…’.110 After all, as has been noted by Winfield, 

judges represent the ‘highest common factor of public sentiment and intelligence.’111  

 

2.2. Dutch law 

 

2.2.1. Introduction 

 

Like its English counterpart, the topic of illegality in contract law is considered to be challenging 

in Dutch law. The current framework for its application has been labelled ‘technically 

difficult’.112 Van Dam has gone so far as to call the present legislative rule dealing with the topic 

‘one of the ugly ducklings’ of the Dutch Civil Code.113  

To understand why such criticisms (and more) have been directed towards the law, one must 

begin the analysis with Article 3:40 of the (new) Dutch Civil Code (Nieuw Burgerlijk Wetboek, 

BW). This Article determines the effects of illegality on all ‘juridical acts’: 

 

1. A juridical act which by its content or necessary implication is contrary to good morals 

or public order is null. 

                                                           

107 Ibid 13. 

108 Lloyd (n 62) 128. 

109 Ibid 126. 

110 Ibid 127. 

111 Winfield (n 34) 97. 

112 V van den Brink, ‘Artikel 3:40 BW onder het mes?’(2012) 44 NTBR 327. 

113 J Hijma et al, Rechtshandeling en overeenkomst (7th ed, Kluwer 2013) 161.  
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2. Violation of an imperative statutory provision entails nullity of the juridical act; if 

however, the provision is intended solely for the protection of one of the parties to a 

multilateral juridical act, the act may only be annulled; in both cases this applies to the 

extent that the necessary implication of the provision does not produce a different result. 

3. Statutory provisions which do not purport to invalidate juridical acts contrary to them, 

are not affected by the preceding paragraph.114 

 

For the purposes of this research, Section 1 is the most relevant provision of Article 3:40. 

According to this provision, juridical acts that by their content or necessary implications conflict 

with good morals (goede zeden) or public order (openbare orde) are null. Article 3:33 of the 

Dutch Civil Code defines a ‘juridical act’ (rechtshandeling) as an act with intended legal effects. A 

contract is a typical example of a (multilateral) juridical act.115 

As the terms ‘content’ and ‘necessary implication’ have legislative footing, their meaning needs 

to be more closely examined. The ‘content’ of a juridical act is established by what the parties 

have expressly undertaken to perform in their agreement and what they can reasonably infer 

from each other’s statements and conduct.116 ‘Necessary implications’ require both an objective 

and subjective understanding. On the one hand, the necessary implications can be understood to 

be the foreseeable consequences of performing the juridical act. On the other hand, they may 

also constitute the recognisable motives of the parties to the juridical act.117 The foreseeability 

or actual knowledge requirement may be satisfied in cases where the first party ‘ought to have 

known’ the motive of the second party.118  

Juridical acts that oblige a party to undertake a performance which in itself is lawful but, under 

the circumstances, cannot be performed without breaching statutory provisions do not per se 

have a content contrary to good morals or public order. Instead, the necessary implications of 

such a juridical act may be deemed contrary to public order or good morals.119 An example of 

                                                           

114 PPC Haanappel and E Mackaay who translate the Dutch Civil Code deliberately in ‘English civilian (as opposed to common law) 
terminology’ in New Netherlands Civil Code/ Nouveau Code Civil Neerlandais (Wolter Kluwer 1996) 23. The Dutch text of Article 3:40 
Civil Code reads as follows:  

1.Een rechtshandeling die door inhoud of strekking in strijd is met de goede zeden of de openbare orde, is nietig. 

2. Strijd met een dwingende wetsbepaling leidt tot nietigheid van de rechtshandeling, doch, indien de bepaling uitsluitend 
strekt ter bescherming van één der partijen bij een meerzijdige rechtshandeling, slechts tot vernietigbaarheid, een en 
ander voor zover niet uit de strekking van de bepaling anders voortvloeit. 

3. Het vorige lid heeft geen betrekking op wetsbepalingen die niet de strekking hebben de geldigheid van daarmede 
strijdige rechtshandelingen aan te tasten.  

115 AS Hartkamp et al, Contract Law in the Netherlands (3rd ed, Wolter Kluwer 2011) 33.  

116 See CJ Van Zeben et al, Parlementaire geschiedenis van het Nieuw Burgerlijk Wetboek. Boek 3 (Kluwer 1981) 190. 

117 AS Hartkamp and CH Sieburgh, Mr. C. Asser’s Handleiding tot de beoefening van het Nederlands Burgerlijk Recht. 6. 
Verbintenissenrecht. Deel III. Algemeen overeenkomstenrecht (14th ed, Kluwer 2014) 333-335. 

118 HR 28 juni 1991, ECLI:NL:HR:1991:ZC0305, NJ 1992, 787 (Verkerk/ Mr. Van der Veen q.q.) with note from CJH Brunner. 

119 See HR 1 juni 2012, ECLI:NL:HR:2012:BU5609, NJ 2013, 172 (Esmilo/Mediq) para 4.4.  
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this situation is where a person enters into a contract to deliver goods. S/he possesses license A, 

however, statutory provisions state that such a delivery can only be undertaken by a person 

with license B. In such a case while the content of the contract is legal, the necessary implications 

may take it into the realm of illegality on the basis that they are contrary to good morals or 

public order; however, this finding will depend on various factors which will be discussed 

below.120  

 

2.2.2. Classification of Juridical Acts in Article 3:40 

 

While Article 3:40 may appear to be straightforward, the law it represents is much more 

intricate in nature. The legislature intended to leave significant freedom to the judiciary, 

especially in respect to juridical acts that are contrary to statutory provisions. The reason behind 

this leeway, according to the legislature, was that legislation does not only consist of statutory 

provisions but also instruments such as ministerial orders.121 Since the body responsible for 

passing these laws does not always foresee how they might affect private relationships, it was 

considered to be best left to the courts to decide the most suitable course of action.122 

 

2.2.2.1. Section 1 of Article 3:40 

 

During the development process, the legislator clarified that good morals and public order are 

‘open norms’. These norms do not themselves expressly prohibit a specific juridical act, but can 

only be violated by the content or necessary implications of a juridical act.123 As juridical acts 

expressly prohibited by good morals or public order were not considered practically relevant, 

Article 3:40 does not refer to them. 

Section 3:40(1) specifically targets juridical acts which by their content or necessary 

implications are contrary to good morals or public order. Additionally, Section 1 also deals with 

juridical acts that are not expressly prohibited by statutory provisions but which, by their 

content or necessary implications, result in an obligation to perform an act prohibited by 

statutory provisions. According to parliamentary history, the term statutory provisions in this 

context cover a broad category and include subordinate legislation.124 In the vision presented by 

Meijers, who was asked in 1947 to design the new Dutch Civil Code, juridical acts which result in 

                                                           

120 See Section 2.2.2.1. 

121 V van den Brink, De rechtshandeling in strijd met de goede zeden (BJU, 2002) 16. 

122 See WHM Reehuis and EE Slob, Parlementaire Geschiedenis van het Nieuw Burgerlijk Wetboek, Invoering boeken 3,5 en 6, Boek 3, 
Vermogensrecht in het Algemeen (Kluwer, Deventer 1990) pp 1138-1142.  

123 See also J Hijma, ‘Verdwijnend recht: de ongeoorloofde oorzaak’ (1991) 6030 WPNR, 885.  

124 Van Zeben (n 116) 190-191. 
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an obligation to perform an act prohibited by statutory provisions are always contrary to good 

morals or public order and thus, null.125  

However, in the decision of Esmilo/Mediq, the Supreme Court, following parliamentary history 

and developments in jurisprudence, noted that the fact that the performance (prestatie) of a 

juridical act results in the violation of a legislative provision does not automatically mean that its 

necessary implications (and possibly, also the content) are contrary to good morals or public 

order under Section 1.126 The Court stressed on the observation of the Government 

Commissioner (Regeringscommissaris) that a large number of public prohibitions were enacted 

without considering their impact on the legal relation between private parties. The decision 

whether the juridical act is null under Section 1 depends on the circumstances of each case and 

the court must consider: (i) what interests are protected by the rule infringed, (ii) what 

fundamental principles are violated by the breach of the rule, (iii) whether the parties were 

aware that the rule would be breached, and (iv) whether the rule provides a penalty. 127 

The approach under section 1 is intended to be quite strict in the sense that if the judge finds the 

juridical act to be contrary to public order or good morals, the only inevitable consequence is its 

nullity. On this rigid approach, Chorus observes that ‘It would appear conceivable, though, that 

especially where a juridical act infringes good morals or public order because its content or 

purport is contrary to a statutory provision, there need not be nullity, provided that the statute 

purports the infringement to have other effects or no effect at all.’ The idea that a nuanced 

approach could play a role under this section was expressly discussed and rejected.128 However, 

the legislature did leave significant freedom for the courts to develop the application of the 

section as it deemed fit. 

 

2.2.2.2. Sections 2 and 3 of Article 3:40  

 

These articles are directed towards juridical acts that are explicitly prohibited by imperative 

statutory provisions. In this context, according to the parliamentary history, the term 

‘imperative statutory provisions’ includes provisions of explicitly authorised delegated 

legislation.129 It is much narrower in its content when compared to ‘statutory provisions’ in 

Article 3:40(1).  

                                                           

125 Ibid. 

126 Esmilo/Mediq (n 119) para 4.4, See also HR 7 april 2000, ECLI:NL:HR:2000:AA5401, NJ 2000, 652(Parkeerexploitatie/Amsterdam) 
with note from J Hijma; HR 11 mei 2001, ECLI:NL:HR:2001:AB1555, NJ 2002, 364 (OZF/AZL) with note from J Hijma. 

127 Ibid; See also J Hijma, ‘Gezichtspunten bij nietigheid’ (2014) 7034 WPNR, 929-930. 

128 Reehuis and Slob (n 122)  

129 Ibid. 
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The wording of the section also suggests that a balanced approach should be adopted when 

deciding whether the juridical acts are void, voidable or valid.130 This will depend on the scope of 

the prohibition in focus. As Sections 2 and 3 are directed towards juridical acts that are explicitly 

prohibited by imperative statutory provisions, they will not be considered in any further detail. 

 

2.2.2.3. Remarks 

 

One can argue that the intention of the Parliament behind Article 3:40(1) is quite peculiar. Other 

than dealing with juridical acts that are, by their content or necessary implications, contrary to 

good morals or public order, Article 3:40(1) may also play a role in the nullity of juridical acts 

that are not explicitly prohibited by statutory provisions but violate them by their content or 

necessary implications. Such juridical acts may, but not necessarily, be found null on grounds of 

good morals or public order. Article 3:40(1) is vaguely drafted, which is customary for such 

general clauses.131 The actual intention of the legislature behind the clause only becomes clear if 

one goes through the trouble of reading the parliamentary history of the Civil Code. The literal 

interpretation leads one to believe that Section 1 only deals with juridical acts contrary to public 

order or good morals while Section 2 focuses on juridical acts that may be explicitly or implicitly 

prohibited by statutory provisions.  

 

2.2.3. Historical Aspects 

 

The present legislative rule on good morals and public order is a result of various developments 

over the course of history. Dutch law, as an autonomous system of law, can only be properly 

traced back to the early modern period.132 However, being part of the civil law tradition that 

dominates all of continental Europe, the foundation of the modern Dutch private law lies in 

Roman law. By the end of the 14th century, the Corpus Iuris Civilis was analysed, commented 

upon and taught all over Europe.133 Canon law also played an especially important role in the 

Middle Ages as the jurisdiction of the ecclesiastical courts extended to non-religious secular 

matters.134 Canon law and Roman law were complementary bodies of law as the Church had 

adopted institutions and rules from Roman law. The amalgamation of Roman and canon law 

                                                           

130 Van den Brink (n 121) 17. 

131 See generally S Grundmann and D Mazeaud (eds), General Clauses and Standards in European Contract Law: Comparative Law, EC 
Law and Contract Law Codification (Kluwer Law International 2006). 

132 R Lesaffer and R Kubben, ‘A short legal history of the Netherlands’, in HS Taekema, A de Roo and C Elion-Valter (eds.), 
Understanding Dutch law (2nd ed, Eleven International Publishing, 2011) 35. 

133 Ibid 37. 

134 Hartkamp et al (n 115) 36. 
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resulted in the emergence of a new body of law referred to as the ius commune.135 The ius 

commune acted as a theoretical subsidiary body of law to local customary law in the Middle 

Ages. As time progressed, the desire of the European states to unify and organise their individual 

legal systems generated scholarly attempts to systematise scattered local customary laws and 

bring them into harmony with principles of civil law and natural law. Notable in these attempts 

is the Dutch jurist Hugo Grotius’ 1631 work, Introduction to Dutch Jurisprudence, which 

synthesised Roman law and Dutch customary law.  

In any case, the adage ‘Privatorum conventio juri publico non derogat’ from the Digest136 provides 

some insight into the Roman attitude towards public interests and its influence on private 

relationships. It has been noted that ‘The Roman jurisconsults used to make a distinction 

between the law which applied “ad singulorum utilitatem” (to the private interests of 

individuals) from which it was possible to derogate, and what they called the jus publicum – a 

notion covered by public law today – which was used to designate a rule which affected society 

more directly than it affected the citizens themselves.’137 Zimmerman notes that general clauses 

declaring contracts that offend public order or good morals null are ultimately traced back to the 

suppression of transactions ‘contra bonos mores’ by the Roman jurists and Emperors.138 He notes 

that while a number of texts ‘deal with conditions that were denounced as being contra bonos 

mores’,139 no authoritative definition could be found as to the content of boni mores.140 He refers 

to the work of Papinian as possibly coming the closest to clarifying the term ‘contra bonos 

mores’. Interpreting his work, Zimmerman observes  

 

The sense of duty and the natural affection towards gods, parents or near relatives, the 

respect of esteem enjoyed by a person in society and the innate sense of shame: these 

are the types of values which had from ancient times held together the community at 

large, and which in their entirety constituted the unquestioned and self-evident core of 

the boni mores.141  

 

                                                           

135 Lesaffer and Kubben (n 132) 37.  

136 D. 50, 17, 45, 10. 

137 B Fauvarque-Cosson and D Mazeaud (eds), European Contract Law. Materials for a Common Frame of Reference: Terminology, 
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In any case, under the unifying influence of Roman Dutch law (Roman law as applied in the 

Netherlands) in the 15th and 16th century, the opinion that certain juridical acts were void for 

being contrary to public interests was prevalent.  

After 1795, when the French invaded the United Provinces of the Netherlands, it was the French 

influence that dominated the Dutch legal landscape. The first Civil Code was introduced in 1809 

when Louis Napoleon (brother of the emperor Napoleon), as king of the Netherlands, appointed 

a committee to adopt the Code Napoleon, the French Civil Code enacted in 1804, for the 

Kingdom of Holland.142 In 1811, after the annexation of the Dutch Republic into the French 

Empire, the Code Napoleon replaced this first Code. The Code Napoleon kept its influence even 

after the French left. The first Dutch Civil Code (Burgerlijk Wetboek), which became operative in 

1838, was based on both on the Code Napoleon as adopted in the Netherlands.  

The regulation of contracts contrary to public interests under Articles 1371 and 1373 of this 

instrument (i.e. the former Dutch Civil Code) has had the biggest impact on Article 3:40 of the 

new and present Dutch Civil Code of 1992. Indeed, parliamentary records elaborate that the 

intention behind the enactment of Article 3:40 was to provide a transitional link for the law 

developed under the old articles 1371 and 1373 of the former Dutch Civil Code to be adapted 

under the new Civil Code in a more coherent manner.143  

The former Civil Code, following the footsteps of the French Civil Code, expressed substantive 

limitations on contractual freedom through the concept of ‘cause’. The old Article 1356 stated 

the requirement of a lawful cause (geoorloofde oorzaak), among others, for the validity of an 

agreement. Under the old article 1371, agreements with a missing, false or unlawful cause were 

not legally enforceable. According to the old article 1373, a cause was unlawful when it was 

either prohibited by statutory provisions, or contrary to good morals or public order. These 

provisions were practically a translation of the corresponding provisions of the French Civil 

Code i.e. Articles 1108, 1131 and 1133, which are still in use in the French legal system. 144   

Most Dutch scholars of the 19th and 20th century did not focus their attention on providing 

substantive clarity on the content of the terms good morals and public order.145 Acts that are 

contrary to public order or good morals were, in their opinion, well known and self-evident. 

Thus, the literature gives little guidance on the conduct which the law seeks to prohibit.146 Some 

scholars, who did divert their attention to the task of clarifying the content of what is contrary to 

                                                           

142 Hartkamp et al (n 115) 21. 

143 See Reehuis and Slob (n 122). 

144 Article 6 of the French Civil Code states that statutes relating to public order or good morals cannot be derogated from by private 
agreements. Under Article 1108, for an agreement to be valid, it must have a lawful cause, among other requirements. It then 
exercises control over the ‘cause’ of the contract to ensure conformity with public order or good morals under Article 1133 and 
1133.  

145 See for example CW Opzoomer, Het burgerlijk wetboek (6th ed, Gebhard Belinfante 1879) 133-145. 

146 See for example G Diephuis, Het Nederlandsch Burgerlijk Recht (6th ed, Wolters 1859). 
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public order or good morals, worked under the assumption that these terms do not vary greatly 

with time and place. For this reason, these scholars gregariously used foreign jurisprudence, 

including English cases, to discuss terms contrary to good morals or public order.147  

The main focus of scholars and the judiciary was on the meaning of the term ‘cause’, which had 

resulted in much confusion for Dutch legal practise. This was parallel to debates on the concept 

of cause in France.148 Earlier scholarly accounts provide some examples of illegal cause. 

Diephuis, for example, noted that an agreement by which a person a bound himself to provide 

services for life had an illegal cause.149 However, in his explanation he made no sharp distinction 

between what was prohibited by law and conduct that invoked considerations based on public 

order or good morals, let alone in the content, necessary implications or conclusion of the 

contract. 

The Supreme Court attempted to provide a more concrete clarification in this context. It 

described the cause of a contract as the necessary implications of the contract or, as the Court 

explained, the shared goals which the parties intended collectively by concluding the contract;150 

a subjective criterion. However, some scholars argued that ‘cause’ should be an objective 

criterion.151 The concept was equated with the immediate motive to enter into a contract, the 

consideration or reasonable grounds for undertaking an obligation and objective grounds for 

holding the parties accountable for their obligations.  

Subsequent case law reveals a mixed, i.e. objective and subjective, interpretation of the ‘cause’ 

requirement, with the Court adopting the interpretation most suitable in the circumstances.152 

For alleviating this confusion, some academics argued for a complete abandonment of the ‘cause’ 

requirement. Two key figures in this movement were Meijers,153 who was later to be entrusted 

with the task of drafting the new Civil Code, and Houwing, who, among his other contributions, 

played an important role in the reformulation of the law without the ‘cause’ requirement.  

Not surprisingly, following the views of its founder, the requirements of ‘cause’ and the 

associated ‘unlawful cause’ were dropped in the new Civil Code. To fully comprehend the 

thought process behind the implementation of the present system, Houwing’s work needs to be 

briefly highlighted.154 Houwing, following in the footsteps of Meijers,155 distinguished between 

                                                           

147 See for example JN van der Ley, Overeenkomsten in strijd met de goede zeden (W. Versluys 1899) 

148 Van den Brink (121) 8. 

149 See Diephuis (n 145) 208-209. 

150 HR 17 december 1922, NJ 1923, 155: “haar strekking, dat is: datgene wat partijen beogen door haar te bewerken” 

151 See LEH Rutten, Mr. C. Asser’s Handleiding tot de beoefening van het Nederlands Burgerlijk Recht. Verbintenissenrecht. Deel II. 
Algemene leer der overeenkomsten(WEJ Tjeenk Willink 1975) 160; GJ Scholten, De oorzaak van de verbintenis uit overeenkomst (WEJ 
Tjeenk Willink, 1934). 

152 See for example HR 11 januari 1957, NJ 1959, 37 with note from PhAN Houwing where a more objective criteria was adopted.  

153 See notes by EM Meijers for HR 3 november 1927, NJ 1928, 45; HR 3 februari 1928, NJ 1928, 401 (Monte Carlo). 

154 See PhAN Houwing, ‘Verboden overeenkomsten (I-III)’, (1949) WPNR 4067, 4069.  
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three different groups of prohibited juridical acts: the very conclusion (het verrichten) of which 

is prohibited, those prohibited because of their content (inhoud) and finally, those prohibited 

because of the necessary implications (strekking) arising out of their performance. 

Under this ‘cause-less’ setup, for the first two groups of juridical acts, i.e. juridical acts, the very 

conclusion of which is prohibited and juridical acts which are prohibited because of their 

content, the scope and nature of the violation of the prohibition determines the nullity or 

validity.156 For these two groups, the intentions of the parties are irrelevant as far as the 

determination of the validity is concerned. In this regard, the judgment of the Supreme Court of 

13 January 1938 with annotation from Meijers provides a useful example. In this case, the 

Supreme Court held that a surety agreement was valid despite the prohibition on the notary to 

enter such a contract under the Notaries Act (Article 73b of Wet op het Notarisambt).157 

According to Meijers, in such a case, while the surety agreement is valid, the agreement to enter 

into the surety agreement will always be null regardless of the intention of the parties, since it 

obliges the parties to perform an act prohibited by statutory provisions.  

For the third group of juridical acts, i.e. those which are prohibited because of the necessary 

implications arising out of their performance, unlike the other two groups, the juridical acts will 

only be null when all the relevant parties are aware that it would lead to the violation of a 

prohibition.158 Thus, the intentions of the parties are directly relevant to the validity of the 

juridical act.  

Further, these three groups of juridical acts, under the arrangement without the requirement of 

cause, could be prohibited because of three sources: statutory provisions, public order, or good 

morals. It is important note, however, that juridical acts, both the content or necessary 

implications of which are prohibited being contrary to statutory provisions are considered null 

on the basis that such juridical acts are deemed, because of their content or necessary 

implications, contrary to good morals or public order. In this manner, nine situations were 

presented, i.e. three types of prohibited juridical acts with three reasons each for their nullity.159 

This arrangement sought to comprehensively represent the law on illegality without the need to 

specifically resort to the ‘cause’ requirement.  

                                                                                                                                                                                     

155 See HR 13 januari 1938, NJ 1938, 600 with note from EM Meijers. 

156 See for example HR 11 mei 1951, NJ 1952, 127 (Flora/Van der Kamp): ‘dat immers de overtreding van een wettelijk voorschrift, 
waarbij het sluiten van bepaalde overeenkomsten wordt verboden, nietigheid meebrengt, behalve in het zich te dezen niet 
voordoende geval, dat uit de strekking daarvan volgt, dat aan de overtreding dit gevolg niet is verbonden’. 

157 HR 13 januari 1938 (n 155). 

158 See HR 11 mei 1951, NJ 1952, 128 (Burgman/Aviolanda): ‘.. al heeft een overeenkomst als bovenbedoeld derhalve geen verboden 
inhoud, toch zodanige overeenkomst een verboden strekking kan hebben en nietig zijn op grond van art. 1373 indien beide partijen 
bij het aangaan ervan de bedoeling hebben of er zich van bewust zijn, dat de nakoming ervan zal leiden tot de overtreding van 
voormeid wettelijk verbod doordat de ondernemer ook zonder de vereiste vergunning in zijn bedrijftot het voortbrengen der 
toegezegde goederen zal overgaan’. 

159 Or in the words of Nieuwenhuis: ‘A cabinet with nine drawers’. See note from Nieuwenhuis on HR 16 november 1984, AA 1985, 
214-219 (Buena Vista).  
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2.2.4. Defining Debates 

 

2.2.4.1. Transitional Troubles 

 

The legislature intended to use the envisioned nine situations as ‘blueprints’ for designing the 

law on juridical acts (including contracts) contrary to public order, good morals and statutory 

provisions without the ‘cause’ requirement in the new Civil Code.160 However, as can be seen 

from the discussion above, this intention does not shine through the text of Article 3:40 as some 

of the arrangements were expressed only in vague terms while the inclusion of others was 

considered to be unnecessary in the overall scheme. An illustration of the present setup is as 

following:161 

 

 

Juridical Acts: 

Contrary to 

Statutory Provisions 

Contrary to Good 

Morals 

Contrary to Public 

Order 

 

 

Conclusion 

 

Para 2 and 3: Void, 

Voidable or Valid 

Not considered 

practically important 

by the legislature 

Not considered 

practically important 

by the legislature 

 

 

Content 

In principle: contrary 

to public order or 

good morals (Para 1), 

then void 

 

 

Para 1: Void 

 

 

Para 1: Void 

 

 

Necessary 

Implications 

In principle: contrary 

to public order or 

good morals (Para 1), 

then void 

 

 

Para 1: Void 

 

 

Para 1: Void 

 

While the wording of Article 3:40(1) expressly addresses the nullity of juridical acts resulting 

from the content or necessary implications being contrary to public order or good morals, the 

possible nullity of contracts arising from the content or necessary implications being contrary to 

statutory provisions has been inconspicuously folded within the invisible layers of the provision 

without any express reference. Reliance on sources external to the Civil Code, therefore, 

becomes mandatory for understanding the scope of the provision. Thus, the difficulty associated 

with Article 3:40(1) does not arise as a result of what it states, but rather what it does not state. 

                                                           

160 In the development process the article was numbered 3.2.7. See Reehuis and Slob (n 122). 

161 Van den Brink (n 121) 18. 
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Not surprisingly, the current arrangement of the law under Article 3:40 has been heavily 

criticised.162  

Commenting on the Article, Schoordijk has observed that it does not contribute towards making 

things easier.163 Hijma, while criticising the theoretical foundation of Article 3:40, advocates the 

view that, at least in principle, juridical acts contrary to public order, good morals or statutory 

provisions should be treated as valid except in so far as the rationale of the rule infringed 

requires certain legal consequences to flow from the infringement in the public interest.164 Van 

den Brink has also argued for the simplification of the present law in his research on the topic. In 

his vision, this can be achieved by adopting an approach where the distinction between 

performance, content or necessary implications carries no special significance.165 The result of 

such an approach, according to Van den Brink, would be that Article 3:40(1) would specifically 

apply to juridical acts contrary to good morals or public order, while Articles 3:40(2) and 

3:40(3) would be reserved for juridical acts explicitly prohibited by statutory provisions.  

Hartkamp and Sieburgh argue that the question of validity arising as a result of the conclusion, 

content or necessary implications of juridical acts being contrary to statutory provisions should 

be dealt with under Articles 3:40(2) and 3:40(3) of the Dutch Civil Code.166 Similarly, A-G 

Wissink has suggested that the nuanced approach of Articles 3:40(2) and 3:40(3) as opposed to 

stricter approach of Article 3:40(1) would be more suitable for dealing with juridical acts that by 

their content or necessary implications are contrary to statutory provisions.167 He further 

observes that the wording of the Articles would not preclude this shift in approach.168  

 

2.2.4.2. The Relation between Good Morals and Public Order  

 

The concepts of good morals and public order under Article 3:40(1) are a manifestation of the 

fundamental idea that contractual relations and other juridical acts must be socially 

acceptable.169 These concepts were incorporated as open norms, with the legislator empowering 

the courts with the discretion, keeping in view the facts of a particular case, to determine the 

substantive content of these terms.  

                                                           

162 See Section 2.2.1. 

163 HCF Schoordijk, Vermogensrecht in het algemeen naar Boek 3 van het nieuwe BW (Kluwer 1986) 121. 

164See J Hijma, Nietigheid en vernietigbaarheid van rechtshandelingen (Kluwer 1988) 74, J Hijma, ‘Neitigheid in her vermogensrecht’ 
(1992) RMThemis, 403; Hijma (n 123) 886.  

165 Van den Brink (121) 25-30. 

166 Hartkamp and Sieburgh (n 117) 325, 347. 

167 See the opinion of A-G Wissink for the decision of Esmilo/Mediq (n 119) para 3.19.  

168 Ibid. 

169 See Hartkamp and Sieburgh (n 117) 330-347.  
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It appears that the standard of good morals in Article 3:40(1) refers to unwritten law based on 

the common social opinion as to what can be considered to be the decent thing in the particular 

circumstances.170 It concerns those moral views that are deemed fundamental to the fabric of 

society.171 Given the nature of the concept and questions that accompany its determination, 

references to sources that are not strictly legal have been raised. For example, religious 

ideologies and doctrines or theories on ethics can influence the legal standard of good morals, 

but only indirectly through common social opinion.172 The term public order, in contrast, may be 

defined as a set of principles whose observance is necessary for the maintenance and operation 

of society.173 It covers the fundamental principles of the current social structure and generally 

accepted foundations of the legal system.174  

According to Langemeijer, an infringement of good morals objects to the validity of the 

agreement because of the offence it would cause if the agreement would be realised by means of 

law. In contrast, public order opposes the validity of a contract even where there has been no 

strict violation of statutory provisions because of the resulting interference with the 

effectiveness of the legal system.175 While distinctions such as these can be made in principle, 

they are not absolute in nature. Both terms do not have a definite or fixed content and refer to 

standards or rules of unwritten (mandatory) law which are considered to be fundamentally 

important to the Dutch society and which are subject to time and place. It is also questionable 

whether this distinction carries any actual significance, since even the legislature did not 

consider it necessary to give guidelines for separating the two terms. These terms have also 

been distinguished only rarely in case law.176  

While most scholars agree on the importance of common social opinion in the identification of 

good morals and public order, it is not entirely clear how this is to be determined.177 For 

example, literature supports the view that common social opinion is the point of view that 

enjoys the largest degree of consensus in society.178 However, it is not clear if this reference is to 

be implicitly understood as majority opinion.179 While there is some authority supporting the 

                                                           

170 Hartkamp and Sieburgh (n 117) 330; HJ van Kooten, Groene Serie Vermogensrecht, Article 3:40, aant 7.2. 

171 Van den Brink, (n 121) 194. 

172 Hartkamp and Sieburgh (n 117) 331; Van den Brink (n 121) 128-129. 

173 Ibid Hartkamp and Sieburgh (n 117) 345. 

174 Ibid. 

175 See Opinion of AG Langemeijer in HR 16 november 1956, NJ 1957, 1, 7; see also Van den Brink, (n 121) 35-36. 

176 For an exception see: HR 11 mei 2001, ECLI:NL:HR:2001:AB1555, NJ 2002, 364 (OZF/AZL en AZL/Erven Moerman) where the HR 
referred only to public order (‘zo fundamentele beginselen van de rechtsorde’) para 4.4. On the distinction generally, see Van Kooten, 
(n 168) 7.2; Reehuis and Slob (n 122) 1138-1142. 

177 Van den Brink (n 121) 122-132. 

178 Hartkamp and Sieburgh (n 117) 331; Van Kooten, (n 170) 7.2. 

179 Van den Brink (n 121) 127-128. 
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view that an overall consensus can still be found in relation to societal values in the modern 

Dutch society,180 complications arise where there are opposing viewpoints on the same issue 

enjoying considerable support.  

While there is no exhaustive list of juridical acts that may be considered to violate good morals 

or public order, in recent times Article 3:40(1) has resulted in the nullity of a contract restricting 

the right to choose a partner,181 an abortion agreement,182 a surrogacy agreement,183 an 

agreement deceiving creditors,184 a contract defrauding the tax authorities,185 and usurious 

contracts,186 among others.  

 

2.2.4.3. Ex Officio Application of Article 3:40  

 

One particularly important thing to note is that Dutch courts are empowered to raise the issue of 

violation of good morals or public order by their own motion.187 This ex officio application means 

that a court would hold a juridical act null if it is found to be manifestly violating good morals or 

public order, regardless of whether the parties to the dispute raised the issue of illegality.  

 

2.3. COMPARATIVE OBSERVATIONS  

 

2.3.1. Complexity in Classification 

 

It may be argued that English and Dutch law suffer from a similar affliction of confusion as far 

the classification of illegal contracts is concerned. The root cause of this confusion is the 

classification of contracts that are not expressly prohibited by legislation (under English or 

Dutch law) but either by their performance or purpose result in an obligation that infringes 

positive law (legislation or common law under English law, legislation under Dutch law). In both 

systems, the ineffectiveness of such contracts depends on a variety of factors.188 In the English 

legal system, judges do not concern themselves with terminological quandaries and often use 

                                                           

180 Hartkamp and Sieburgh (n 117) 330.  

181 Hof 's-Hertogenbosch 4 september 2012, ECLI:NL:GHSHE:2012:BX6427, JOR 2013, 253. 

182 Hof Amsterdam 11 november 2008, RFR 2009, 29. 

183 Rb Haarlem 19 december 2012, no. 192197, ECLI:NL:RBHAA:2012:BZ6541, NJF 2013, 143. 

184 HR 19 december 2014, ECLI:NL:HR:2014:3650, JOR 2015, 60 with note from SCJJ Kortmann. 

185 Hof Amsterdam 6 juli 2010, ECLI:NL:RBSHE:2012:BV7141, NJF 2012, 138; NJF 2010, 408; see also Hof Amsterdam 11 oktober 
2007, ECLI:NL:GHAMS:2007:BC1271, NJF 2008, 48. 

186 Hof Leeuwarden, 5 juli 2011, JOR 2011,348; Rb Arnhem april 5, 2006, ECLI:NL:RBARN:2006:AW7225. 

187 Article 25 of the Dutch Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering). See also Hartkamp and Sieburgh (n 
117) 312; MA Loth, Dwingend en aanvullend recht (Monografieën Nieuw BW A-19, Kluwer 2009) 19; Van den Brink (n 121) 35. 

188 See Law Commission (n 24) and Esmilo/Mediq (n 119).  
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terms within the domain of illegality interchangeably. Scholars take advantage of the flexibility 

offered by the non-legislative basis of the illegality doctrine and use different classifications for 

the sake of exposition. Under Dutch law, the legislative foundation of Article 3:40 coupled with 

the history of the provision has resulted in a more defined framework under which such 

contracts, would be held ineffective if found to be contrary to public policy or good morals by 

their content or necessary implications under Article 3:40(1).  

 

2.3.2. Similarities from the Past 

 

In An Introduction to Roman-Dutch Law, Lee identifies certain categories of contracts generally 

considered to be prohibited on grounds of public interest in Roman Dutch law.189 Some of these 

categories are traced back to the historical work of Johannes Voet (1647-1713) on Roman law 

and share a striking resemblance with the type of contracts deemed to be contrary to public 

policy in English common law. So for example, agreements tending to sexual immorality190 and 

agreements in general restraint of marriage191 figure in the historical laws of both the English 

and Roman Dutch legal systems. 

Various explanations could be given for these commonalities. Spontaneous convergence could 

be one explanation, since the view that Roman law had negligible influence on the earliest 

English law is popularly held.192 One reason for this spontaneous convergence could be the 

influence of Christianity on both the legal systems resulting in a similar understanding of 

contracts that should be prohibited on grounds of public interests. Alternatively, it could be the 

case that Voet,193 did not feel the need to distinguish between the laws of different nations but 

rather approached the subject from a holistic point of view. It is also entirely possible that 

English law incorporated certain principles of Roman law for constructing their law without 

recognising it. Winfield notes that Bracton relied heavily on Roman law for compiling his book 

De Legibus Angliae – so much so that Maine charged Bracton with plagiarising his work from the 

Corpus Juris.194 As the foundation of the law on public policy and good morals in the English legal 

system is traced back to the work of Bracton, it could be the case that Roman law indirectly 

                                                           

189 RW Lee, An introduction to Roman-Dutch law (5th ed, Oxford: The Clarendon Press 1953) 235-237. 

190 J Voet, Commentarius ad pandectas (1698) 12.5.6. 

191 Ibid, 2.14.21. 

192 See PH Winfield, The chief sources of English legal history (Franklin 1925) 55. 

193 See also Section 2.2.3. 

194 Winfield (n 192) 60. 
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penetrated the English understanding of public policy and good morals resulting in similarities. 

However, this is not certain and there could be other explanations as well.195  

 

2.3.3. Popular Debates and Current Law 

 

Historical accounts exhibit that the nature of the main debates associated with public policy and 

good morals as grounds of contractual ineffectiveness differed in the two systems.  

In the English system, the main bone of contention was the uncomfortable coexistence of the 

rules of public policy and good morals with the principle of separation of powers, which resulted 

in some members of the judiciary raising concerns about the competency of the courts as 

suitable actors for societal policy making. This general reluctance of the judges is particularly 

reflected in the ‘headings’ debate.196 In the present day, the attitude of the bench towards the 

rules of public policy and good morals is one of ‘cautious acceptance’, where a balance is sought 

between flexibility and consistency.  

In the Dutch legal system, the discretion of the judges to declare a contract contrary to public 

policy or good morals has not been a cause of debate because of its firmly grounded roots in the 

Civil Code. The main debate in the context of Dutch law took a different form and focused on the 

setup of the framework under which rules operate. Traditionally, criticism was levelled against 

the confusion resulting from the requirement of ‘cause’. The eventual outcome of this was the 

introduction of a new framework in the new Civil Code without the requirement of cause. 

However, the new framework is also heavily criticised. 

 

2.3.4. Ex Officio Application of Public Policy or Good Morals 

 

The possibility of applying rules of public policy and good morals ex officio also requires a brief 

examination to determine whether it constitutes a genuine difference between the English and 

Dutch legal systems. In the Dutch legal system, the ex officio application of public policy and good 

morals by the courts is recognised and well-established. It is less clear whether English courts 

would engage in similar intervention.  

The term ex-officio does not usually feature in textbooks on English contract law. Nevertheless, 

the concept it represents is not unknown. Case law reveals that English courts take notice of 

illegality in cases where the agreement is ex-facie ‘manifestly illegal’.197 Accordingly, courts 

                                                           

195 ED Re, ‘The Roman Contribution to the Common Law’ (1961) 29 Fordham Law Review 447.  

196 See Section 2.1.4.2. 

197 North Western Salt v Electrolytic Alkali Company [1914] AC 461; Boissevain v Weil [1950] AC 327; Snell v Unity Finance Co. Ltd., 
[1964] 2QB 203; Bank of India v Transcontinental [1982] 1 LLR 427; Bim Kemi AB v Blackburn Chemicals Limited [2004] EWHC 166 
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refuse to enforce transactions that are manifestly illegal on their face, regardless of whether the 

point is pleaded. Where, however, a transaction is not on its face manifestly illegal, the ordinary 

rule applies that only evidence relevant to a pleaded allegation is admissible. Viscount Haldane 

clarified this issue in North Western Salt: 

 

It is no doubt true that where on the plaintiff's case it appears to the Court that the claim 

is illegal and that it would be contrary to public policy to entertain it, the Court may and 

ought to refuse to do so. But this must only be when either the agreement sued on is on 

the face of it illegal or where, if facts relating to such an agreement are relied on, the 

plaintiff's case has been completely presented. If the point has not been raised on the 

pleading so as to warn the plaintiff to produce evidence which he may be able to bring 

forward rebutting any presumption of illegality which might be based on some isolated 

facts, then the Court ought not to take a course which may easily lead to a miscarriage of 

justice. On the other hand if the action really rests on a contract which on the face of it 

ought not to enforced, then as I have already said, the Court ought to dismiss the claim 

irrespective of whether the pleadings of the defendant raised the question of illegality.198 

 

Recently, the Law Commission also reiterated the view that English courts are free to raise the 

issue of illegality on their own initiative in its report titled ‘The Illegality Defence’.199 Similarly, in 

Les Laboratoires Servier & Anor v Apotex Inc & Ors, the English Supreme Court observed that ‘It is 

because the public has its own interest in conduct giving rise to the illegality defence that the 

judge may be bound to take the point of his own motion, contrary to the ordinary principle in 

adversarial litigation.’200 

Thus, while the term ex officio application may not be common in English law, the concept which 

it represents is not unique to Dutch law. This is logical as otherwise a national court would be 

giving effect to a contract, which in its eyes, harms public interests on the grounds that the 

parties failed to raise the issue of incompatibility with public policy or good morals. 

Nevertheless, the precise threshold of the obviousness of illegality that needs to be satisfied 

before the English and Dutch courts would raise the issue of illegality, and how it differs 

between the two legal systems is not entirely settled. One would expect the courts to adopt a 

practical approach, where the more obvious the illegality, the more willing they would be to take 

notice.  

                                                                                                                                                                                     
(Comm); Charles Stanley & Co Limited v John Adams [2013] EWHC 2137 (QB). See also comments by Mr Justice Colman in Birkett v 
Acorn Business Machines Ltd [1999] 2 All ER (Comm) 429.  

198 Ibid North Western Salt, 469.  

199 The Law Commission (n 24) para 2.25. 

200 Les Laboratoires Servier (n 2) para 23. 
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2.4. PUBLIC POLICY AND GOOD MORALS IN PRACTICE 

 

2.4.1. The Role of the Judge  

 

Despite the historical differences between English and Dutch law, there is similarity in the role 

of English and Dutch judges in determining what is contrary to public policy or good morals.  

The judges of both legal systems are required to be impartial and not to apply their individual 

conception of public interests. They must rely on their training, knowledge, and experience to 

feel the pulse of society and determine its general conscience. Judges are expected not to merely 

follow mass opinion when it is in error. On the contrary, they must direct it, not on the basis of 

their personal views but according to the opinion of the right thinking healthy elements of the 

population. In one sense, it appears that judges of both legal systems are expected to have an 

inbuilt compass that unerringly points towards ideas and notions necessary for the proper 

working of society.  

While decision making in this area of law can be at times glazed with an aura of formalism, one 

may argue that behind the cloak of vague terms and standards, judges in both jurisdictions have 

significant freedom in deciding whether or not a contract is contrary to public policy and good 

morals. Decisions on this area of law essentially involve a balancing exercise. The judges weigh 

and balance different conflicting public interests keeping in view the current socio-economic 

and political climate. The outcome of this balancing leads to the finding whether or not the 

parties to the contract should be allowed to rely on it for deriving their claims. Nevertheless, 

under English law, there is some support for the view that certain principles based on public 

policy and good morals have crystallised and leave little to the creative role of the judges, 

whereas under Dutch law, such an approach is not usually recognised.  

 

2.4.2. Confidence in the Judiciary 

 

From the preceding discussion it is clear that judges in both legal systems play a pivotal role in 

determining whether or not a contract is contrary to public policy or good morals. Writing in 

1928, Winfield observed ‘The value of the doctrine depends on the men who administer it…’201 

While Winfield was only referring to the role of judges in the English legal system, his 

observation applies equally to the Dutch legal system. Keeping this in view, the question 

whether the current institutional setup of the judiciary in the English and Dutch legal systems 

results in courts in which the public can place its confidence requires a brief examination. Given 

the scope of this project, an in-depth examination of all the courts in the English legal system and 
                                                           

201 Winfield (n 34) 100. 
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the Dutch legal system would not be possible. Instead this section will focus on the highest 

courts within the hierarchy of the two legal systems, with some brief remarks about the overall 

judicial system.  

The English Supreme Court consists of 12 Justices. Out of these, 11 Justices are male. Only 2 out 

of the 12 have not read at Oxbridge.202 All of them are Caucasian. The First or the Civil Chamber 

of the Dutch Supreme Court consists of 10 Justices.203 3 are female. There is also no non-

Caucasian representation in the Dutch Justices. However, unlike the educational background of 

the Justices of the English Supreme Court, the collective educational profile of the Civil Chamber 

of the Dutch Supreme Court represents a more diverse picture with almost all Dutch universities 

being represented.  

In both legal systems, one can observe that the judges appointed to the highest court in the land 

share certain characteristics with their respective colleagues. English Supreme Court Justices 

appear to be more similar to each other than Dutch Supreme Court Justices because of their 

Oxbridge Alma Mater. It is difficult to evaluate how these similarities in educational 

backgrounds, gender, race and ethnicity, or in other terms, lack of diversity, affects the outcome 

of judicial decision-making.204 In the context of English law, the recent decision of Radmacher v 

Granatino, which concerned the validity of a prenuptial agreement, stands as a glaring example 

of how the only female judge of the Supreme Court differed from her 8 male colleagues in a case 

which involved a ‘gender dimension’.205 In this case, the English Supreme Court brushed aside 

the old rule that public policy opposed the principle of pre-nuptial agreements on the basis that 

they undermine marriage and encourage parties to separate. The Court held that while the 

discretionary jurisdiction of section 25 of the Matrimonial Causes Act 1973 remains intact, so 

that only the court can determine the effect that a nuptial agreement is to have, the court should 

uphold an agreement freely entered into, unless it would be unfair to do so. The distinction 

between pre-nuptial and post-nuptial agreements was also removed and a framework was 

provided for testing whether or not the agreement can be given effect in a specific case. Lady 

Hale disagreed with the majority on several points, but particularly disagreed on the test 

formulated by the majority. According to her, ‘it came close to introducing a presumption in 

favour of upholding the agreement.’206 One may argue that the dissenting opinion of Lady Hale 

                                                           

202 See https://www.supremecourt.uk/about/biographies-of-the-justices.html (accessed on 05 June 2015). 

203 See http://www.rechtspraak.nl/Organisatie/Hoge-Raad/OverDeHogeRaad/Organisatie/Pages/Raad.aspx (accessed on 05 June 
2015). 

204 For an overview see K Malleson, ‘Diversity in the judiciary: the case for positive action’ (2009) 36 Journal of Law and Society 3, 
376–402. 

205 Radmacher (n 94) para 137.  

206 Ibid para 267. See also The Law Commission ‘Marital Property Agreements’ (Consultation Paper No 198, 2011). Available at 
http://lawcommission.justice.gov.uk/docs/cp198_Marital_Property_Agreements_Consultation.pdf (accessed on 05 June 2015). 
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was a result of her more ‘hands on’ experience as a family law judge,207 rather than her gender. 

Nevertheless, the fact that the only dissenting opinion came from a female judge may have 

contributed to the symbolic nature of her judgment. 

While there is no evidence that the similarity of background, race, ethnicity or gender of the 

judges impedes their ability to accurately represent the collective societal values of the modern 

multi-cultural, pluralist community in decisions of public policy and morality, one could argue 

that a greater diversity in the courts may improve the public confidence in the judiciary 

undertaking such tasks.208 As Böcker and De Groot-van Leeuwen observe ‘the presence of 

minorities in the judiciary is important because of what they symbolize – the fact that justice is 

not the prerogative of a particular ethnic group.’209 Similarly, the Constitution Committee of the 

House of Lords has observed that ‘A more diverse judiciary would not undermine the quality of 

our judges and would increase public trust and confidence in the judiciary.’210 Buckley observes 

that if decisions on this area of law are to be conceived as sound, the judges who are empowered 

to ‘make intuitive decisions must be drawn from as wide a cross-section of society as 

possible.’211  

The Social Mobility and Child Poverty Commission of the UK government in a recent report has 

observed that Britain is deeply elitist because there is ‘a dramatic over-representation of those 

educated at independent schools and Oxbridge across the institutions that have such a profound 

influence on what happens in our country.’212 According to the report, only 7 per cent of the 

country’s population attends independent schools, yet such schools produce 71 per cent of the 

senior judges. The English judiciary itself recognises the ‘pale and male’ culture still largely 

prevalent across the legal system. On the website of the judiciary, it has been observed that ‘the 

Court of Appeal, the High Court and to some extent the Circuit Bench and district bench are 

largely male.’213 The UK’s most senior judge has suggested that steps as drastic as a career 

judiciary with fast-track promotion to higher courts may be required to overcome lack of 

diversity on the bench.214 In the recently published report titled ‘Judicial Diversity: Accelerating 

Change’ commissioned by the shadow Lord Chancellor Sadiq Khan, it was observed that the near 

                                                           

207 E Rackley, Women, Judging and the Judiciary: From Difference to Diversity (Routledge 2013) 156. 
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absence of women and Black, Asian and minority ethnic judges in the senior judiciary, is no 

longer tolerable.215 The lack of diversity was found to undermine the democratic legitimacy of 

the legal system and demonstrate a denial of fair and equal opportunities to members of 

underrepresented groups. 

Several efforts are being undertaken to counter this trend. One initiative, for example, is the 

appointment of the Diversity and Community Relations Judges (DCRJs).216 The DCRJs undertake 

community engagement in a voluntary capacity and encourage legal professionals from under-

represented groups to consider a judicial career. Further, an independent Advisory Panel on 

Judicial Diversity was also established under Baroness Neuberger to make recommendations on 

how to increase judicial diversity.217 The panel, which included a number of judges, made 53 

recommendations in 2010. The Judicial Appointments Commission (JAC),218 also has as one of its 

objectives for 2012-2016 ‘monitoring and promoting diversity with our staff’. In February 2015, 

JAC provided its response to the Judicial Diversity: Accelerating Change report. The response 

goes through each of the recommendations put forward in the report and discusses how the JAC 

plans to implement them. It also highlights some of the systems it already has in place that it 

hopes will increase judicial diversity over time.219 

In the Netherlands, gender diversity - more specifically, female representation in the overall 

judicial system is not a cause of concern. According to the statistics provided by the Council for 

the Judiciary, there are more female than male judges currently working in the legal system.220 

This has led one predominantly-right-oriented opinion magazine to label the Dutch judiciary a 

‘women’s association’ (Vrouwenclub).221 It is important to note that men still hold the top 

positions in judiciary, with only 5 out of 11 district courts having female presidents and all 4 

Court of Appeals being headed by men.222  

More problematic in the Dutch legal system is the lack of ethnic diversity in the judiciary. In their 

2007 study on the ethnic minority representation in the judiciary, Böcker and De Groot-van 

Leeuwen observed that in the Dutch legal system:  

 
                                                           

215 G Bindman and Monaghan, ‘Judicial Diversity: Accelerating Change’ (Labour Party 2014) 2. 

216 See https://www.judiciary.gov.uk/you-and-the-judiciary/judiciary-within-the-community/diversity-and-community-relations-
judiciary/ (accessed on 05 June 2015). 

217 Advisory Panel on Judicial Diversity, ‘The Report of the Advisory Panel on Judicial Diversity’ (Ministry of Justice 2010) 

218 The Judicial Appointments Commission (JAC) is an independent commission that selects candidates for judicial office in courts 
and tribunals in England and Wales, and for some tribunals whose jurisdiction extends to Scotland or Northern Ireland. See 
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Concern about the low numbers of judges from minority backgrounds seems to be 

widespread in the judiciary. A large proportion of judges recognise the desirability of 

having more minority judges: in a recent survey 57% said they agreed with the 

statement ‘we need more judges of non-indigenous origin’. Everyone we interviewed 

(trainee judicial officers, students, lawyers and judges) considered that the judiciary 

ought to reflect the diversity in society as far as possible.223 

 

The Council for the Judiciary in its Agenda of the Judiciary 2008-2011 observed that promotion 

and retention of judges from a multicultural background is sorely needed to cater to the cultural 

aspects involved in judicial disputes. According to the Council: 

 

To achieve this target the Council for the Judiciary and the boards of the courts will 

consult more intensively with civic organizations and government authorities in the 

coming years. Citizens will be involved in specific projects involving the judicial system. 

There will also be investment in involvement in education, recruitment of personnel 

from specific target groups and improvement of the provision of information to litigants 

and the public in general. Moreover, an active media policy will be pursued.224 

 

In the 2011-2014 agenda, it was noted that efforts to improve the ethnic diversity of the 

judiciary are ongoing.225 It remains to be seen to what extent these efforts materialise. In any 

case, even with these efforts, expecting the judiciary to perfectly mirror all the demographic 

characteristics of the respective societies would be unrealistic. 

 

2.4.3. Transparency in Judicial Reasoning 

 

While the question ‘who applies the rules of public policy and good morals?’ carries significance, 

the question ‘why has a contract been found contrary to public policy or good morals?’ is 

equally, if not more, important. The vague standards such as ‘judges determine the general 

conscience of the community’ highlighted in connection with decisions on public policy and good 

morals provide little comfort to those who desire predictability. Consequently, there may be 
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apprehension that judicial decisions are a result of cognitive heuristics and prejudices.226 

Alternatively, judgments may either be arbitrary or excessively influenced by vocal pressure 

groups anxious to protect their own particular interests. One general study on judicial reasoning 

concludes: 

 

Judges, it seems, are human. They appear to fall prey to the same cognitive illusions that 

psychologists have identified among lay persons and other professionals… Even if judges 

are free from prejudice against either litigant, fully understand the relevant law, know all 

of the relevant facts, and can put their personal politics aside, they might still make 

systematically erroneous decisions because of the way they – like all humans – think.227 

 

How are we to know that judges have not erred in their judgment? One manner in which the 

judges can convey the soundness of their thought process and reasoning is through the 

judgments they deliver. In this context, rules and traditions of the English and Dutch legal 

systems, particularly on the style of judgments, cannot be overlooked. Similar to the previous 

section, the focus in this section will be on the apex courts.  

In the English legal system, judgments follow the argumentative model and are written like a 

dissertation. Consequently, they tend to be lengthy. Despite this freedom, the Law Commission 

for England and Wales has observed that the courts do not always articulate the policy reasons 

behind their reasoning when applying the law on illegality. This results in the law not being as 

‘transparent and clear as it might be’.228 This is also not a recent development, as writing in 

1953, Lloyd remarked that ‘Judges rarely avow the extra-legal considerations which have 

weighed with them, and even if they were ready to adopt a more revealing approach, their own 

personal introspection would not necessarily be a sure guide to the way in which a decision has 

been reached.’229 

At times the judgments have referred to different sources used in reaching the outcome of the 

case; however, this is no guarantee that such sources in reality played a central role in the 

reasoning process occurring behind the curtain of the formal decision. As Bell notes 

 

Certainly there may be direct reference to the community opinion… or indirect reference 

to it as embodied in statute or the reports of governmental bodies. However, such 

                                                           

226 See for example, A Tversky and D Kahneman, ‘Judgment under uncertainty: heuristics and biases’ (1974) 185 Science 4157, 1124, 
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references seemed to be by way of support for decision already reached, rather than the 

principal justifications for the solution proposed.230  

 

Lord Browne-Wilkinson, in an attempt to draw an honest picture of the judicial reasoning 

process, observed that  

 

The judge looks for what are called “the merits” and having found them seeks to reach a 

result, consistent with legal reasoning, whereby the deserving win and the undeserving 

lose. Unfortunately, this judicial method is seldom reflected in judicial behaviour or in 

the reasons given by judges for their decisions.231  

 

Suffice it to say that the manner in which judgments have been traditionally delivered on 

disputes involving arguments of public policy and good morals leaves a lot to be desired.232 The 

consequences are reflected in the present law where ‘the underlying conflict between public and 

private interest is not readily conducive to the formulation of clear rules and principles.’233 

Nevertheless, it has been observed that in recent years there has been a shift towards the courts 

articulating its reasoning more openly.234   

While traditionally the judgments of the Dutch Supreme Court resembled the French model, this 

has changed over time. The present style of judgments, according to Kötz, is positioned between 

the French and the German model, where judges put in more effort than their French 

counterparts to justify their decisions by referring regularly to prior decisions.235 The duty to 

provide reasons for a decision is not solely based on tradition. Snijders et al. point out that there 

are ‘countless provisions’ including Article 121 of the Dutch Constitution (Gw, Grondwet), 79-80 

Judiciary Organization Act (RO, Wet Op De Rechterlijke Organisatie) and 20 of the Code of Civil 

Procedure (Rv, Wetboek van Burgerlijke Rechtsvordering) that point towards the judges’ duty to 

justify their decisions.236 On certain occasions, the Supreme Court has not only addressed the 

strictly legal issues but gone further to consider moral implications of a judgment.237 
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Nevertheless, legislation also promotes economised judgments in the pursuit of efficiency of the 

legal system in certain areas.238  

This general pursuit of efficiency is particularly supplemented by Article 7(3) of the RO, 

according to which judges, prosecutors, auditors and other court officers are forbidden from 

disclosing the discussions on pending cases that take place in the judicial chambers. More 

significantly, the interpretation of this provision has resulted in the prohibition on the 

publication of individual, including dissenting, opinions in cases where there is a judicial panel 

(i.e. more than 1 judge) deciding a case. This duty on the judges not to reveal their dissenting 

opinion is more colloquially known as the ‘secret of the council chamber’ (het geheim van de 

raadkamer) and is firmly rooted in the Dutch legal culture. There are various reasons as to why 

this rule exists, for example, it is argued that it guarantees the independence of judges.239  

One consequence of the secret of the council chamber is that the party who is unsuccessful in 

court cannot benefit from insights into why the court has ruled against him/her and whether or 

not there was disagreement.240 Loth notes that judgments of the Supreme Court disappoint at 

times because they have the tendency to be both ‘one-sided (focusing on the decision, leaving 

out counterarguments) and bleak (expressing consensus, leaving out anything controversial).’241 

Knowing the deliberations behind the judicial veil, especially dissenting opinions, may be 

particularly important in decisions on Article 3:40(1). Given the uncertain nature of good morals 

and public policy, these deliberations could assure the losing parties that they have not been 

simply ‘hard done’. Further, where a sensitive issue, such as surrogacy, which has support from 

different quarters of society, is involved, judicial deliberations could provide a gauge of how far a 

contract is from being considered acceptable.  

While the conclusions provided by the Advocate Generals may provide crucial insights and 

different perspectives on a case, they cannot substitute the importance of judicial deliberations. 

For this reason, many have called for greater transparency in judicial reasoning and allowing the 

judges to provide their individual opinions, including the former Strasbourg and Dutch Supreme 

Court judge Wilhelmina Thomassen.242 While reform does not appear to be imminent, the Dutch 
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Council for the Judiciary in its Year Plan for the Judiciary 2014 has observed that providing 

understandable and proper reasons for the decision still remains an important goal for the 

judiciary in 2014.243  

 

2.5. CONSIDERATIONS AND METHODOLOGY OF RESEARCH 

 

2.5.1. Freedom of Contract and Substantive Autonomy 

 

The common theme running through cases where arguments based on public policy and good 

morals result in the ineffectiveness of contracts is that there are limits on the bargains of private 

parties. This idea is popularly expressed by scholars in terms of ‘freedom of contract and its 

boundaries’.244 In these accounts, the relationship between public policy, good morals and 

freedom of contracts is painted in an adversarial light, with scholars highlighting that ‘despite’ 

the principle of freedom of contract, a contract may be declared ineffective on ground of public 

policy or good morals.245 This premise needs to be briefly re-examined for the purposes of this 

research.  

There is little doubt that freedom of contract is one of the fundamental principles of both 

English246 and Dutch contract law.247 It enshrines two opposite but related notions of 

‘empowerment’. On the one hand, it empowers the parties to enter into contracts with parties of 

their choice and on their terms. On the other hand, it empowers them not to conclude a contract 

if they do not wish to do so. This freedom can be viewed as a concrete expression of the parties’ 

autonomy in the sense of self-arrangement of legal relations by their respective wills or an ‘ideal 

of self-creation, of people exerting control over their destinies’.248 For this reason, certain 

accounts use the terms freedom of contract and party autonomy synonymously.249 The present 

research will also adopt this approach.  
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There is little doubt that party autonomy is an important consideration for the courts when 

deciding questions of public policy and good morals. However, is the application of public policy 

and good morals as grounds of contractual ineffectiveness an exception to the principle of party 

autonomy?  

For answering this question, a distinction can be drawn between formal and substantive party 

autonomy. If party autonomy is understood in strictly formal terms, then yes, the application of 

public policy or good morals resulting in the ineffectiveness of a bargain which otherwise meets 

all the requirements of a valid contract can be characterised as undermining the autonomy of 

the contracting parties. On the other hand, if a substantive understanding of party autonomy is 

adopted, where the legal system counterbalances factual and social constraints that make one 

contractual party dramatically less free than the other,250 rules of public policy or good morals 

could also be seen as a tool protecting party autonomy in the appropriate circumstances.  

In this respect, contracts declared ineffective on grounds of public policy and good morals to 

prevent and eliminate ‘the harm caused by an unconscionable contract to a party who was only 

formally, but not substantively free to conclude it’251 would promote rather than undermine 

party autonomy. When seen in this light, the generalisations based on the ‘despite the principle 

of freedom of contract’ premise used in relation to the application of public policy and good 

morals could be considered one-dimensional. Instead, one could argue, a more appropriate 

formulation would also focus on highlighting that rules of public policy and good morals could 

result in the ineffectiveness of a contract to protect the substantive freedom of contract or 

autonomy of the weaker party in certain cases. 252 However, this would depend on how national 

courts perceive the principle of party autonomy and their motivation when applying rules of 

public policy or good moral for declaring a contract ineffective.  

In the course of this study, the different approaches that may be adopted in relation to party 

autonomy when deciding whether a contract is contrary to public policy or good morals would 

be highlighted where appropriate.  

 

2.5.2. Untangling the Theoretical Framework 

 

There may be a multitude of reasons explaining why the confusion in relation to the 

classification of illegal contracts exists in both legal systems. One could, for example, blame the 
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terminology prevalent in both English and Dutch law. Here a distinction can be drawn between 

‘good morals’ and ‘public policy’. While ‘good morals’ is an imprecise term, its meaning can be 

gauged to some extent. ‘Public policy’, on the other hand, is a term which is not only vague but 

also confusing. It is used in different disciplines (including political science, administrative law, 

EU law, private international law and contract law). Its meaning tends to vary depending on the 

specific context and area of research. For example, in the context of political science, public 

policy has been defined as, inter alia, ‘whatever governments choose to do or not do’253 and 

‘political decisions for implementing programs to achieve societal goals’.254 On the other hand, in 

the context of administrative law, public policy, or more specifically, public order (which is the 

translation of the Dutch term openbare orde) appears to describe the public condition 

characterised by the absence of widespread criminal and/or political violence.255 Further, in the 

context of private international law, public policy is seen as an instrument to ‘ward off foreign 

law if the result of its application would violate fundamental domestic values or public 

interests’.256  

Building on this line of reasoning, one can argue that within the domain of contract law, what is 

contrary to public policy or good morals would depend on what one envisions is encapsulated 

within the ambit of these terms. By using the ineffectiveness of contracts as a reference point, 

two different models may be presented that could help establish the outer limits of these 

concepts.257 These models may be viewed as the ends of a sliding scale which progressively 

widens (or narrows down, depending on the perspective) when moving from one end to the 

other.  

In the widest view, the terms public policy and good morals have an overarching correlation 

with the entire legal system. They serve as an underlying ideal that the legal system should 

respond to the needs of society. In this universe, incompatibility with public policy and good 

morals is the reason for the ineffectiveness of all contracts. This includes contracts that are held 

ineffective for (i) non-compliance with formalities; (ii) inequality or unfairness, for example 

misrepresentation, undue influence etc. (iii) lack of capacity (iv) explicit or implicit prohibition 

by legislation and (v) harming other public interests. The established specific rules and/or 

principles resulting in the ineffectiveness of contracts, such as duress or mistake, whether 
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codified or otherwise, may be treated as crystallised manifestations of public policy and good 

morals that have become deeply embedded in the legal system and whose link with public policy 

and good morals was either never expressly recognised, or over the course of time, no longer 

requires recognition.  

Contracts that are not made ineffective by other more specific rules and/or principles (whether 

legislative or otherwise) but which, either by their performance or purpose, result in an 

obligation that infringes positive law do not always offend public policy and good morals. Thus, 

not all such contracts are ineffective in either the English258 or Dutch259 legal system. However, 

in cases where such contracts infringe public policy and good morals, the inevitable result is 

ineffectiveness of the contracts. The cause of the infringement would determine how these 

contracts are to be classified.  

If the contracts are contrary to public policy and good morals because of some established 

underlying principle and/or rule of positive law according to the national traditions, they may 

be categorised as ‘contrary to positive law’. This would be a sub-category of contracts contrary 

to public policy and good morals. If the contracts are considered to be contrary to public policy 

and good morals and this is not attributable to some other established underlying principle 

and/or rule of positive law, but to the general notion that they cannot be given legal effect 

because of their impact on public interests not protected by specific rules and/or principles, 

then they do not need a further sub-categorisation and can simply be referred to as ‘contrary to 

public policy and good morals’.  

On the other end of the spectrum is the narrowest view. If this view is adopted, public policy and 

good morals can only be violated by contracts that harm public interests but are not made 

ineffective by any other established rule or principle of positive law. Once another more specific 

rule or principle, brought about by legislation or otherwise, results in the ineffectiveness of the 

contract, it can no longer be classified as contrary to public policy and good morals. In other 

words, under this view, public policy and good morals are used as grounds for the 

ineffectiveness of the ‘left over’ contracts that harm public interests.  

How would contracts that are not targeted by any specific rules or principles of positive law but 

by their performance or purpose result in an obligation that infringes positive law be classified 

according to this view? Such contracts cannot be classified as contrary to good morals and public 

policy if they are found ineffective on the basis of some underlying principle or rule of positive 

law according to the national traditions. These contracts would be classified as simply ‘contrary 

to positive law’. On the other hand, they can be classified as contrary to public policy and good 

morals if the ineffectiveness is attributable to the notion that these contracts harm public 
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interests not protected by any specific principle or rule of law. Thus, in this narrowest view, the 

category of contracts contrary to public policy and good morals does not overlap with any other 

category of ineffective contracts.  

The sliding scale with its two opposite ends may help in the explanation of how English and 

Dutch legislators, judges, scholars and other practitioners view the topic of contractual 

ineffectiveness on grounds of public policy and good morals.  

The approaches of English judges and scholars vary between the widest and narrowest ends 

without any serious practical consequences. This is because of the flexibility offered by the non-

legislative footing of the concept that allows the user of the term to adjust its meaning according 

to their vision and convincingly explain the law. The judiciary, by using the terms 

interchangeably within the domain of illegality, leans towards the widest model. Similarly, by 

classifying contracts involving objects which are contrary to positive law (common law or 

statute) as a sub-category of contracts contrary to public policy, Chitty would appear to slide 

towards the widest view. Treitel, on the other hand, with the separation between contracts 

involving the commission of a legal wrong and contracts contrary to public policy, provides an 

exposition that would be more inclined towards the narrowest view. The topic remains 

conceptually uncertain and difficult to understand. Certainty would be promoted if judges and 

practitioners moved towards a more defined and uniform stance.  

In the Dutch legal system, it may be argued that the view of the legislature, as reflected in the 

parliamentary history of Article 3:40(1), also leans more towards the widest end. Contracts 

found ineffective even though they are not expressly prohibited by statutory provisions but 

either by their performance or purpose result in an obligation that infringes statutory provisions 

are always categorised as contrary to public policy and good morals. However, the wording of 

Article 3:40(1) does not reflect such an arrangement. There have been convincing calls based on 

different reasons from both within and outside the judiciary that legal practise should move 

towards the narrowest view.260 This, it can be predicted, would contribute towards alleviating 

the uncertainty prevalent in current legal practise. Another alternative could be amending the 

structure of Article 3:40(1) so that it explicitly acknowledges the role of public policy and good 

morals in the ineffectiveness of contracts that are not expressly prohibited by positive law but 

either by their performance or purpose result in an obligation that infringes statutory 

provisions. In this regard, the factors recognised in Esmilio/Mediq by the Dutch Supreme Court 

that need to be considered in the ineffectiveness of such contracts could also be given legislative 
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recognition.261 However, whether such a change would be antithetical to the nature of general 

clauses may become a reason for debate in itself. 

For the purposes of this research, preference is given to the narrowest view to the extent that 

only those contracts will be analysed in detail that have been held ineffective being contrary to 

public policy and good morals on the basis of harming public interests and not the violation of 

some other more specific underlying rule or principle of positive law. Nevertheless, in the course 

of subsequent chapters, it will be, at times, acknowledged that there may be an overlap between 

contracts contrary to public policy and good morals (in the narrowest sense), and contracts 

otherwise contrary to positive law as far as contractual ineffectiveness is concerned.  

 

2.5.3. Selection of Contracts  

 

Keeping in view the various aspects of the rules of public policy and good morals in English and 

Dutch law discussed in this chapter, it would not be practically realistic to embark upon an 

exhaustive comparative analysis of all contracts that have been found to be contrary to public 

policy and good morals in the two legal systems. For this reason, the present book will focus on 

specific ‘clusters’ of contracts. These clusters aim to collectively represent a cross-section of the 

types of contracts that may be found ineffective on grounds of public policy and good morals 

under either English or Dutch law. 

While the link between the contracts that constitute each cluster will be elaborated in the 

subsequent chapters in more detail, some remarks can be made. The first cluster will focus on 

contracts unreasonably restricting certain human rights i.e. (i) right to work, (ii) right to 

education, (iii) freedom of religion, (iv) freedom of marriage and (v) right to personal liberty. 

Both the English and Dutch legal systems place significant emphasis on the protection of human 

rights, and the limits that should be imposed on private bargains unreasonably restricting these 

rights carry evident public interest in the present day.  

The second cluster focusses on contracts that facilitate the commercialisation of the human body 

or relationships for a purpose that arguably ought not to be commercialised i.e. (i) marriage 

brokerage contracts, (ii) contracts fettering the exercise parental responsibility, (iii) contracts 

associated with prostitution, and (iv) surrogacy contracts. The limits to which economic benefit 

can be derived from the human body and relationships require careful consideration and are 

important for any society.  

Contracts undesirably impacting the functioning of governmental institutions, foreign affairs, 

and national security of the state i.e. (i) contracts that involve performing an illegal act in a 

friendly foreign country, (ii) contracts for trading with the enemy, (iii) contracts stifling 
                                                           

261 See Section 2.2.2.1. 
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prosecution, (iv) contracts for defrauding the fiscal authorities and (v) contracts injurious to 

good government, will be the focus of the third cluster. It is self-evident that the national legal 

system will impose limits on such contracts on grounds of public interest. Finally, the fourth 

cluster will focus on other exploitative agreements ((i) usurious contracts and (ii) confidentiality 

agreements in non-employment context) that could not be analysed in other clusters.  

A few notable types of contracts that feature in discussions on public policy and good morals in 

English and/or Dutch law but will not be considered in this research also need to be briefly 

addressed. For example, textbooks on English contract law usually present ‘contracts to oust the 

jurisdiction of the courts’ as a category of contracts contrary to public policy and good morals. 

Such contracts popularly take the shape of marital agreements and arbitration agreements. 

While considerations of public policy and good morals may still play some role in the 

ineffectiveness of such contracts in English law, these contracts are now largely regulated by 

legislation.262 In Dutch law, such agreements are also statutorily regulated and arguments based 

on public policy and good morals do not appear to feature in disputes on their ineffectiveness.263 

For these reasons, the analysis of such contracts was not considered necessary for the purposes 

of this research.  

In Dutch law, excessively onerous clauses, especially in standard form agreements, that seek to 

either exclude or limit the liability of the party in the stronger bargaining position have been 

declared contrary to public policy and good morals in the past.264 In the modern day, other than 

relying on statutory provisions specifically applicable,265 the Dutch legal practice has shifted 

towards the norm of ‘reasonableness and fairness’ (redelijkheid en billijkheid) for determining 

the validity of such onerous clauses.266 In English law, legislation primarily regulates the validity 

of unreasonably onerous clauses.267 These contracts were thus omitted from the design of this 

research.  

Contracts for maintenance or champerty are another category of contracts usually discussed by 

English authors in the context of illegality. The present law on such contracts is uncertain.268 In 

part, contracts that would once have been considered ineffective on grounds of maintenance are 

                                                           

262 For marital agreements, see Matrimonial Causes Act 1973. See further Radmacher (formerly Granatino) v Granatino [2010] UKSC 
42. Arbitration in the United Kingdom is mainly regulated by the Arbitration Act 1996. 

263 For marital agreements, see Book 1 of the Dutch Civil Code. The rules on arbitration are found in the new Dutch Arbitration Act of 
2015. Prior to this Act, arbitration proceedings were regulated by the Arbitration Act of 1986. 

264 See for example, Rb Amsterdam 29 mei 1867, W2942; Rb Rotterdam 7 april 1922, W10896; Rb Groningen 30 december 1932, 
W12622.  

265 See for example Articles 6:231-247 of the Dutch Civil Code.  

266 Article 6:248(2) of the Dutch Civil Code. 

267 See, the Unfair Contract Terms Act 1997 (UCTA) and Unfair Terms in Consumer Contracts Regulations (UTCCRs). See further the 
Consumer Rights Act 2015. 

268 See, Trendtex Trading Corp v Credit Suisse [1982] A.C. 679. See further Buckley (n 21) 137-155. 
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now regulated by statutory conditions.269 In Dutch law, there does not appear to be anything 

objectionable in such contracts per se. Given the complex relationship between legislation and 

public policy in English law, which would shift the focus away from the main purpose of this 

project, and lack of significance in Dutch law as far as public policy and morality are concerned, 

these contracts were not considered suitable for the present research.  

Finally, gambling contracts are another category of contracts that are traditionally considered to 

raise questions of morality and public policy. In the present day, these contracts are mainly 

regulated by statutory controls in both legal systems,270 which is why they are not considered in 

this research.  

 

2.5.4. Methodology  

 

The methodology developed for analysing specific type of contracts within each identified 

cluster will firstly focus on clarifying how the law on contractual ineffectiveness on grounds of 

public policy and good morals (under the common law doctrine of public policy for English law, 

and Article 3:40(1) of the Dutch Civil Code for Dutch law) has been applied to a selected specific 

type of contract. This mainly entails an analysis of case law in which the effectiveness of the 

selected specific type of contract has been challenged on grounds of public policy or good morals 

under English and/or Dutch law (i.e. depending on where such case law has arisen). It must be 

acknowledged that not all cases concerning a dispute on the selected specific type of contract 

brought before the English and/or Dutch courts can be discussed in this study. For this reason, 

only the most important271 case law that comprehensively illustrates the different facets of the 

application of the law would be elaborated in this research. For each selected case, the facts, 

including the form and essential elements of the selected specific type of contract under 

consideration (particularly the mutual obligations undertaken by the parties), the circumstances 

surrounding the conclusion (where relevant) and the nature of the dispute for which the parties 

approached the court would be highlighted.  

Rules of public policy and good morals neither exist in a vacuum, nor are they always simply 

mechanically applied by the judges. The manner in which the law has been applied in the past or 

may be applied the next time a dispute arises depends on a balancing of a variety of interests 

that change with time and often conflict with each other. It is possible that these interests 

shaping the application of the rules of public policy and good morals might have remained the 

                                                           

269 See for example Courts and Legal Services Act 1990 s58. 

270 See for the UK, Gambling Act 2005; for the Netherlands, Dutch Gambling Act 1964 (Wet op de kansspelen); Articles 7A: 1825-1828; 
See also Commission Communication ‘Towards a comprehensive European framework on online gambling’, adopted on 23 October 
2012 (see IP/12/1135); European Parliament Resolution, Report on online gambling in internal market, A7-0218/2013, 11.6.2013. 

271 As recognised by the work of the majority of English and Dutch scholars respectively. 
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same since the time they were last adapted. Alternatively, existing interests may have 

transformed or new interests may have arisen because of certain factors and developments. One 

development, for instance, could be the progression in the field of human rights where, 

according to the preamble of European instruments, European countries have a shared goal.272 

This could mean that European jurisdictions may have common interests in the declaration of 

certain contracts, which have an undesirable impact on an individual’s human rights, to be 

ineffective. Similarly, there may be other commonalities in interests that either support or 

oppose the classification of contracts to be ineffective on grounds of public policy or good 

morals. Conversely, some interests may be unique in the sense that they only operate in one 

jurisdiction and not the other. The balancing of these interests, therefore, represents how the 

rules of public policy and good morals might be moulded when they transition from the case 

reports to a dispute being heard in the courts today.  

Given the importance of these interests in explaining why the rules of public policy and good 

morals have been applied and anticipating how they may be applied in the present day, the 

methodology adopted in this research explicates these interests once the previous application of 

the rules on a selected specific type of contract has been clarified. These interests may be 

identified through a variety of sources including legislative instruments, court judgments, 

treaties, political debates, scholarly works, working papers, newspaper articles, and government 

guidelines. It should be noted that the interests identified and discussed are not intended to be 

exhaustive and other interests may arise in specific cases. Keeping in view the general approach 

of this research, attempt will be made to ensure that the interests identified are discussed 

objectively to reflect the legal traditions of the two systems. Brief context will also be given to 

the weight generally attached to each interest, though this is merely indicative of the importance 

of the interest rather than an absolute representation.  

As this methodology helps highlight and compare the balancing of conflicting interests 

underlying both the past and the present interpretations and applications of the rules of public 

policy and good morals, I have labelled it ‘interest-based comparative methodology’. Its utility in 

the context of comparative law includes its ability to separate the prior application of the law 

from the interests that may shape its present application. The clarification of these two aspects 

is particularly important for comparative research in an area of law such as contractual 

ineffectiveness on grounds of public policy and good morals where older cases from one 

jurisdiction may have to be compared with more recent cases from the other jurisdiction on a 

specific type of contract. Using this methodology, a relatively accurate picture of how both legal 

systems may approach the same type of contract in the present day may be drawn.  

                                                           

272 See for example the preamble of the European Charter of Fundamental Rights: ‘The peoples of Europe, in creating an ever closer 
union among them, are resolved to share a peaceful future based on common values.’ See also the preamble of the European 
Convention on Human Rights. 
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One could also argue that by using an interest-based comparative methodology, scholars may 

assist the judiciary in addressing any transparency deficit in judgments, as the conflicting 

interests that in the opinion of the scholars are prevalent in today’s society and may be shaping 

the present application of the law would be explicated. This may have the effect of not only 

bringing to the judges’ attention certain interests but also enabling the judiciary to better 

highlight the conflicting interests that they have considered in reaching a decision. This 

germinates synergies between the academia and the judiciary. 

For the sake of completeness, if the particular type of contract under consideration has been 

held ineffective being contrary to public policy or good morals in only one jurisdiction, it will 

also be briefly examined how this contract may be regulated in the other jurisdiction, i.e. 

whether legislation, public policy and good morals or some other specific legal rule would result 

in the ineffectiveness of such a contract or whether it would be considered legally valid in the 

other jurisdiction. This will ensure that the possible differences in approaches in the two legal 

systems, which, nevertheless, lead to the same end result, are not ignored.  

 

2.6. CONCLUSION 

 

The topic of contractual ineffectiveness on grounds of public policy and good morals is 

considered to be confusing to understand and difficult to apply in both English and Dutch law for 

good reasons. However, despite the various obstacles that come as part and parcel of this area of 

law, as has been observed in this chapter, they are workable concepts in both legal systems.  

As stated in the introduction to this chapter, its aim was not to provide a thorough analysis of 

the national laws but to clarify key characteristics of the rules of public policy and good morals 

and analyse them in a comparative light. Even though the English and Dutch laws on contractual 

ineffectiveness on grounds of public policy and good morals have foundations that are polar 

opposites, i.e. common law and civil code, and come from different legal cultures, many 

similarities, particularly in relation to the role of judges and the changing nature of public 

interests, can be found in the practical functioning of these rules. Keeping in view the lessons 

learnt from the examination of the key features of English and Dutch law in this area, 

comparative observations and some associated practical aspects, the interest-based comparative 

methodology will be used for the main comparative task of this research. This methodology will 

first focus on clarifying how the English and/or Dutch law on contractual ineffectiveness on 

grounds of public policy and good morals has been applied to a selected specific type of contract. 

Subsequently, it will highlight and compare the conflicting interests underlying both the past 

and the present interpretations and applications of the law in the English and Dutch legal 
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systems. It is hoped that the use of this methodology helps pave the way towards greater 

transparency in court judgments.  
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Chapter 3  

RESTRICTIONS ON HUMAN RIGHTS 

 

Rules of public policy and good morals have at times resulted in the ineffectiveness of contracts 

that may, in the present day, be categorised as restricting certain substantive human rights of 

the individual in both the English and Dutch legal systems. In this context, human rights are 

defined as rights inherent to all human beings, whatever the nationality, place of residence, sex, 

national or ethnic origin, colour, religion, language, or any other status.1 While the theme of 

discussion in this chapter may be relevant to contracts restricting the exercise of any human 

right in general, this chapter will specifically focus on contracts that restrict a person’s right to 

work, right to education, freedom of religion, freedom of marriage and right to personal liberty. 

These categories of contracts will be discussed separately in this research even though at times 

there may be a clear and evident overlap between them. 

The analysis of the ineffectiveness of contracts on grounds of public policy and good morals 

because they restrict the exercise of a human right(s) would not be complete without 

considering the possible, if any, relationship between this ineffectiveness and human rights 

instruments operating in the English and Dutch legal systems. This is especially important to 

consider as some of the cases that will be discussed in the chapter pre-date the enactment of 

important international and European instruments. In this context, the place of party autonomy 

in the framework of human rights instruments also needs to be highlighted briefly.  

 

3.1. HUMAN RIGHTS INSTRUMENTS AND THEIR IMPACT ON ENGLISH AND DUTCH 

PRIVATE LAW 

 

Several studies that focus on the increasing frequency and range of the application of human 

rights instruments to English and Dutch private law (including contract law) already exist.2 

There is little need to rehearse all the different views in detail. In this research only the most 

                                                           

1 Definition used by the Office of the United Nations High Commissioner for Human Rights 
http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx (accessed on 05 June 2015). 

2 For example A Barak, ‘Constitutional Human Rights and Private Law’, in D Friedmann and D Barak-Erez (eds), Human Rights in 
Private Law (Oxford: Hart Publishing 2001); JM Smits, ‘Private Law and Fundamental Rights: A Sceptical View’, in T Barkhuysen and 
S Lindenbergh (eds), Constitutionalisation of Private Law, (Martinus Nijhoff 2006); R Stevens, Torts and Rights (OUP 2007); D Oliver 
and J Fedtke (eds), Human Rights and the Private Sphere: A Comparative Study (Routledge 2007); OO Cherednychenko, Fundamental 
Rights, Contract Law and the Protection of the Weaker Party (Sellier European Law Publishers 2007); C Mak, Fundamental Rights in 
European Contract Law: A Comparison of the Impact of Fundamental Rights on Contractual Relationships in Germany, the Netherlands, 
Italy and England, (Wolters Kluwer 2008); S Grundmann (ed.), Constitutional Values and European Contract Law (Kluwer Law 
International 2008); N van Leuven, Contracten en mensenrechten: Een mensenrechtelijke lezing van het contractenrecht (Intersentia 
2009); G Bruggermeier, A Colombi Ciacchi and G Comande (eds), Fundamental Rights and Private Law in the European Union, vol I, A 
Comparative Overview (CUP 2010); D Hoffman (ed), The Impact of the UK Human Rights Act on Private Law (CUP 2011); C Busch and 
H Schulte-Nölke (eds), Fundamental Rights and Private Law (Sellier 2011); D Nolan and A Robertson, Rights and Private Law (Hart 
Publishing 2011); AS Hartkamp, European Law and National Private Law: Effect of EU Law and European Human Rights Law on Legal 
Relationships (Kluwer 2012). 

http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx
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salient features that lay the platform for discussing the possible link between human rights 

instruments and the ineffectiveness of contracts on grounds of public policy and good morals 

because they restrict the exercise of a specific human right(s) will be highlighted. 

As a general starting point, it is important to remember that the notion of human rights has an 

historical pedigree under both the English and Dutch legal systems.3 After the events of the 

Second World War, the international community felt that a collective effort was necessary to set 

forth expressly the rights and freedoms of the individual. This resulted in the Universal 

Declaration on Human Rights, which was the first global expression of civil and political rights, 

as well as economic, social, and cultural rights, that are considered to be inherent to all human 

beings. The Universal Declaration gave rise to a range of international agreements including the 

International Covenant on Civil and Political Rights and the International Covenant on Economic, 

Social and Cultural Rights. The United Kingdom and the Netherlands are both parties to most of 

the important international instruments.4  

However, the development with possibly the most profound influence on English and Dutch law 

as far as the law related to human rights is concerned has been the European Convention for the 

Protection of Human Rights and Fundamental Freedoms (ECHR).5 More recently, the Charter of 

Fundamental Rights of the European Union (CFREU), which was proclaimed in 2000 and 

enshrines certain political, social, and economic rights for European Union (EU) citizens, has 

become legally binding on the EU6 with the entry into force of the Treaty of Lisbon in December 

2009. A general overview of the relation between the protection of human rights under English 

and Dutch law and these instruments (ECHR and the CFREU), and how the status quo may 

(possibly) impact the legal relationships between private parties will now be provided.  

 

3.1.1. The English Legal System 

 

Historically, the English legal system was almost alone amongst western democracies in not 

having an instrument positively guaranteeing the rights of the individual. Constitutional 

instruments such as the Magna Carta,7 drafted in 1215, and the Bill of Rights of 16898 only 

                                                           

3 See AV Dicey, Introduction to the Study of the Law of the Constitution, (Macmillan and Co. 1885); PWC Akkermans, CJ Bax, and LFM 
Verhey, Grondrechten: grondrechten en grondrechtsbescherming in Nederland (4th ed, Kluwer 2005). 

4 For an overview of the international human rights treaties ratified by the UK and the Netherlands, see 
http://www1.umn.edu/humanrts/research/ratification-greatbritain.html and 
http://www1.umn.edu/humanrts/research/ratification-netherlands.html (accessed on 05 June 2015). 

5 See AS Sweet and H Keller, ‘Assessing the Impact of the ECHR on National Legal Systems’ in AS Sweet and H Keller, A Europe of 
Rights: The Impact of the ECHR on National Legal Systems (OUP 2008). 

6 See also the British and Polish protocol discussed below in Section 3.2.1. 

7 The Magna Carta introduced the concepts of Habeas Corpus, which became the basis of law against slavery, and trial by jury. 

8 Provisions contained in the Bill of Rights of 1689 later appeared in other human rights covenants, including the prohibition on cruel 
and unusual punishment. 

http://www1.umn.edu/humanrts/research/ratification-greatbritain.html
http://www1.umn.edu/humanrts/research/ratification-netherlands.html
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offered a limited guarantee of particular rights. Instead, the English legal system relied upon the 

concept of ‘negative’ liberty. This concept, as famously elaborated by Dicey in his theory of 

residual rights, meant that individuals were free to engage in a particular course of conduct as 

long as this was not illegal and did not infringe the legal rights of others.9 Apart from the residual 

liberties, it has been noted that a separate body of fundamental rights was also recognised 

including those to personal security and liberty, private property, freedom of discussion, and 

assembly.10 These rights were protected by the presumption of legality, according to which 

rights cannot be removed by the legislature except by express legislation. Generally, the 

development of substantive protection for civil and political rights in the private sphere in 

English law is considered to be particularly noteworthy given that many ancient common law 

rules were antithetical to such protection.11 

The United Kingdom government ratified the ECHR in 1951. Under the dualist model of English 

law, international treaties ratified by the UK Government do not have legal effect domestically 

until they are incorporated into domestic law by an Act of Parliament. This meant that any 

individual wishing to pursue a remedy under the ECHR could only do so at the European Court 

of Human Rights in Strasbourg. The individual right of petition was recognised in 1966. 

Nevertheless, it has been noted that the impact of the ECHR was felt on English law both 

indirectly (as judgments were delivered against the United Kingdom in Strasbourg) and directly 

(by the use of legal arguments based on the ECHR in courts).12  

The Human Rights Act 1998, which came into effect throughout the United Kingdom on the 2nd 

of October 2000, ‘brought home’ ECHR rights and incorporated them into domestic law.13 

Subsection 3(1) of the HRA stipulates that ‘primary legislation and subordinate legislation must 

be read and given effect in a way which is compatible with the [ECHR] rights’. This means that 

ECHR applies to all statutes, whether public or private in nature. The impact of the ECHR on 

disputes governed exclusively by the common law is less clear. In this context, Section 6(1) of 

the HRA makes it unlawful for a ‘public authority’ to act in a manner which is incompatible with 

an ECHR right. Section 6(3) specifically includes a ‘court or tribunal’ within the definition of 

                                                           

9 See Dicey (n 3).  

10 J Wadham et al, Blackstone’s Guide to The Human Rights Act 1998 (6th edition, OUP 2011) 3. 

11 D Oliver ‘England and Wales: The Human Rights Act and the Private Sphere’ in Jörg Fedtkea and Dawn Oliver (eds), Human Rights 
and the Private Sphere vol 1: A Comparative Study (Routledge 2007) 65. 

12 Wadham et al (n 10) 4-5. 

13 The Labour Party set out its plans to incorporate the European Convention into UK law in a consultation paper titled Bringing 
Rights Home published in December 1996. See D McGoldrick, ‘The United Kingdom’s Human Rights Act 1998 in Theory and Practice’ 
(2001) 50 ICLQ 901.  
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public authority. The precise impact of this provision as far as disputes between private parties 

are concerned has attracted a lot of interest and literature.14 

During the parliamentary debates leading to the enactment of the HRA, Lord Irvine, the Lord 

Chancellor, seemed to emphatically reject the idea that the HRA should apply between private 

parties. In his view, the inspiration behind the ECHR was the desire to protect people from the 

misuse of state power, rather than from the actions of private parties.15 However, in a later 

statement, which was given in response to a proposed amendment giving legislative footing to 

the court’s duty to act compatibly with the ECHR in cases where neither party was a public 

authority, the Lord Chancellor observed:  

  

We ... believe that it is right as a matter of principle for the courts to have the duty of 

acting compatibly with the [ECHR] not only in cases involving other public authorities 

but also in developing the common law in deciding cases between individuals. Why 

should they not? In preparing this Bill, we have taken the view that it is the other course, 

that of excluding [ECHR] considerations altogether from cases between individuals, 

which would have to be justified. We do not think that that would be justifiable; nor, 

indeed, do we think it would be practicable. 16 

 

Much has already been written on this topic and there is little need to reiterate the different 

prevailing opinions. The widely accepted view suggests that it would be most unlikely in light of 

both the express inclusion of the courts and of what Wade has referred to as the ‘spirit of the 

act’,17 if the HRA was not to have at least a ‘spill over’ effect on the development of the common 

law. It has been observed that in disputes between private parties, at least a weak indirect 

horizontal effect18 will inevitably arise.19 This is compatible with the view presented by Baroness 

                                                           

14K Ewing 'The Human Rights Act and Parliamentary Democracy' (1999) 62 MLR 79; W Wade, 'The United Kingdom's Bill of Rights' 
in I Hare and C Forsyth (eds), Constitutional Reform in the United Kingdom: Practice and Principles (Oxford: Hart 1998); M Hunt, 'The 
Horizontal Effect of the Human Rights Act' (1998) PL 423; B Markesenis, 'Privacy, Freedom of Expression, and the Horizontal Effect 
of the Human Rights Bill: Lessons from Germany' (1999) 115 LQR 47; I Leigh, 'Horizontal Rights, the Human Rights Act and Privacy: 
Lessons from the Commonwealth?' (1999) 48 ICLQ 57. See also J Cooper, 'Using the Human Rights Act against non-State Actors: The 
Horizontal Application of Human Rights Standards' in JUSTICE, The Human Rights Act and Common Law (JUSTICE seminar, 25 
September 1998); G Phillipson, 'The Human Rights Act, "Horizontal Effect" and the Common Law: a Bang or a Whimper?' (1999) 62 
MLR 824; T Raphael, 'The Problem of Horizontal Effect' (2000) European Human Rights Law Review 493. 

15 United Kingdom House of Lords, Parliamentary Debates, vol. 582, col. 1227 at cols. 1231-32 (3 November 1997). 

16 United Kingdom House of Lords, Parliamentary Debates, vol. 583, col. 783 at col. 783 (24 November 1997). 

17 H Wade, ‘Horizons of Horizontability’ (2000) 116 Law Q. Rev. 217 at 224. 

18 For an overview of horizontal effect theories, See N Ferreira, Fundamental Rights And Private Law In Europe: The Case Of Tort Law 
And Children (Routledge 2011)21-45. 

19 See H Beale and N Pittam, 'The Impact of the Human Rights Act 1998 on English Tort and Contract Law' in D Friedmann & D Barak-
Erez (eds), Human Rights in Private Law (Hart Publishing, 2001) 137; A Colombi Ciacchi, 'The Constitutionalization of European Law: 
"Judicial Convergence and Social Justice"' (2006) 2 ERCL 167, 173. See also AL Young, 'Horizontality and the Human Rights Act 1998' 
in KS Ziegler (ed), Human Rights and Private Law: Privacy as Autonomy (Hart Publishing 2007); AL Young, 'The Human Rights Act 
1998, Horizontality and the Constitutionalisation of Private Law' in K Ziegler and P Huber (eds), Current Problems in the Protection of 
Human Rights (Hart Publishing 2013). 
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Hale in Campbell v MGN that ‘The 1998 Act does not create any new cause of action between 

private persons. But if there is a relevant cause of action applicable, the court as a public 

authority must act compatibly with both parties' Convention rights.’20 

It has been observed that the ECHR now constitutes a kind of ‘surrogate, or shadow, 

Constitution’ in the UK.21 However, this does not mean that the common law has taken a back 

seat in the protection of human rights. As Lord Toulson observed in Kennedy v Information 

Commissioner: 

 

What we now term human rights law and public law has developed through our common 

law over a long period of time. The process has quickened since the end of World War II 

in response to the growth of bureaucratic powers on the part of the state and the 

creation of multitudinous administrative agencies affecting many aspects of the citizen's 

daily life. The growth of the state has presented the courts with new challenges to which 

they have responded by a process of gradual adaption and development of the common 

law to meet current needs. This has always been the way of the common law and it has 

not ceased on the enactment of the Human Rights Act 1998, although since then there 

has sometimes been a baleful and unnecessary tendency to overlook the common law. It 

needs to be emphasised that it was not the purpose of the Human Rights Act that the 

common law should become an ossuary.22 

 

Lady Hale echoed similar views that while the common law may not offer a ‘prescriptive list of 

rights’, this does not mean that it is not a ‘rich source of fundamental rights and values, nor that 

its development has been somehow arrested once the Convention was incorporated into 

domestic law.’23 In essence, the ECHR should be viewed as complementary, rather than 

conflicting or parallel, to the values, principles and rules of common law.  

More recently, the Lisbon Treaty introduced major steps towards greater protection of human 

rights in the European Union. One such significant change was the addition of Article 6(1) of the 

Treaty on European Union (TEU), which provides that the CFREU is now legally binding in the 

EU member states, having the same status as primary EU law. Article 6(2) makes it an obligation 

for the EU to accede to the ECHR.  

Besides these developments, however, the Lisbon Treaty also introduced the Polish Protocol 

(Protocol 30), which provides 

                                                           
20 [2004] 2 A.C. 457, 494. 

21 Sweet and Keller (n 5) 88. 

22 [2014] UKSC 20 at para 133. 

23 Lady Hale, ‘UK Constitutionalism on the March?’ (2014) Keynote Address to the Constitutional and Administrative Law Bar 
Association Conference available at http://supremecourt.uk/docs/speech-140712.pdf (accessed on 05 June 2015). 

http://supremecourt.uk/docs/speech-140712.pdf
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Article 1 

1. The Charter does not extend the ability of the Court of Justice of the European 

Union, or any court or tribunal of Poland or of the United Kingdom, to find that the laws, 

regulations or administrative provisions, practices or action of Poland or of the United 

Kingdom are inconsistent with the fundamental rights, freedoms and principles that it 

reaffirms. 

2. In particular, and for the avoidance of doubt, nothing in Title IV of the Charter 

creates justiciable rights applicable to Poland or the United Kingdom except in so far as 

Poland or the United Kingdom has provided for such rights in its national law. 

Article 2 

To the extent that a provision of the Charter refers to national laws and practices, it shall 

only apply to Poland or the United Kingdom to the extent that the rights or principles 

that it contains are recognised in the law or practices of Poland or of the United 

Kingdom. 

 

There has been considerable confusion as regards the application of the CFREU with the 

question whether the UK has opted out with Protocol 30 especially being raised. This issue was 

particularly sensationalised in November 2013 when the London Evening Standard, a daily 

newspaper, reported the obiter remarks of High Court judge, Mostyn J, in the case of R (on the 

application of AB) v Secretary of State for the Home Department24 on how the CFREU was legally 

binding in the UK.25 However, even prior to the London Evening Standard report, the idea that 

the UK has a complete opt-out from the CFREU had never been widely presented or accepted.26 

Thus, it came as no surprise when the European Scrutiny Committee, which was asked to clarify 

the issue after a debate in the House of Commons in November 2013, came to the same 

conclusion and noted that ‘there is in fact no doubt that the legal force of the Charter extends to 

UK law’.27  

The CFREU embodies half of the rights already enshrined in the ECHR.28 Article 52(3) states that 

the rights in the CFREU that have been borrowed from the ECHR are to be given the same 

                                                           

24 [2013] EWHC 3453 (Admin). 

25 M Bentham, ‘Top judge 'surprised' that controversial EU laws that we blocked are now legally binding’ London Evening Standard 
(12 November 2013). 

26 S Peers, ‘The Opt-out That Fell to Earth: The British and Polish Protocol concerning the EU Charter of Fundamental Rights’ (2012) 
12 Human Rights Law Review, 2, 375-390. 

27 House of Commons European Scrutiny Committee, ‘The application of the EU Charter of Fundamental Rights in the UK: a state of 
confusion’ (2014) Forty-third Report of Session 2013–14 available at 
http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/979/979.pdf (accessed on 05 June 2015). 

28 See S Douglas-Scott, ‘The European Union and Human Rights after the Treaty of Lisbon’ (2011) 11 Human Rights Law Review 4, 
645-682.  

http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/979/979.pdf
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meaning and content as they have in the ECHR.29 The CFREU also only applies domestically 

where state action and/or national law falls ‘within the scope of EU law’ which is in contrast to 

the ECHR as applied through the HRA.30 According to Craig, who was one of the experts for the 

report of the European Scrutiny Committee on the application of the CFREU, ‘Charter rights 

corresponding with rights found in the Lisbon Treaty’31 might have horizontal impact because 

those Treaty provisions had been interpreted in this way by the Court of Justice of the European 

Union (CJEU). He further notes that there is scope for the indirect horizontal application of 

CFREU rights where they are used for interpreting private law principles. This because of the 

CFREU obligations imposed on national institutions including the courts.32  

 

3.1.2. The Dutch Legal System 

 

Fundamental rights instruments have long been an integral part of the Dutch legal system. The 

Union of Utrecht of 1579, the treaty on which the Confederate Republic of the United 

Netherlands was based, is usually recognised to be the first such instrument.33  

The current Dutch Constitution (Grondwet), which dates from 1815, expressly lays down a bill of 

rights and its scope within the Kingdom of the Netherlands. Since the revision of 1983, the bill of 

rights has been the first chapter of the Constitution. This presentational change has been taken 

as an expression of the importance awarded to these fundamental rights in the Dutch society.34 

The Constitution differentiates between classical and social rights, although they have all been 

placed together. While the rights laid down in the Constitution are, at least in principle, meant to 

protect the citizens against infringements by the state, the question of whether they apply to 

disputes between private parties arose on the occasion of the revision in 1983.35 The final text of 

the Constitution does not clarify the possible role of these rights between private parties; 

nevertheless, the parliamentary discussions shed some light on the stance of the Dutch 

legislature. The Explanatory Memorandum to the Bill on the Constitutional Reform contains the 

express acknowledgement of the Government that fundamental rights could apply between 

                                                           

29 The text of Article 52(3) CFREU states: 

In so far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights 
and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention. This 
provision shall not prevent Union law providing more extensive protection. 

30 House of Commons European Scrutiny Committee (n 27) 51. 

31 Ibid 35. 

32 See further D Leczykiewicz, ‘Horizontal Application of the Charter of Fundamental Rights’ (2013) 38 European Law Review 479. CC 
Murphy, ‘Using the EU Charter of Fundamental Rights Against Private Parties after Association De Médiation Sociale’ (2014) 
European Human Rights Law Review 170.  

33 Akkermans, Bax and Verhey (n 3) 18. 

34 Mak (n 2) 53. 

35 Ibid 57. 
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private parties. An attempt was also made to distinguish between different forms of horizontal 

effect that varied according to a ‘sliding scale’,36 which was borrowed from the work of Boesjes.37  

The Netherlands ratified the ECHR in 1954. Unlike the dualist model of the United Kingdom, the 

Netherlands follows the monistic system of implementing international treaties. In this model, 

international law instruments such as the ECHR directly form a part of national law without 

having to be expressly transposed. Article 93 of the Constitution states that ‘Provisions of 

treaties and of resolutions by international institutions which may be binding on all persons by 

virtue of their contents shall become binding after they have been published.’38 Article 94 

establishes that ‘Statutory regulations in force within the Kingdom shall not be applicable if such 

application is in conflict with provisions of treaties that are binding on all persons or of 

resolutions by international institutions.’39 Treaties that are ‘binding on all persons’, such as the 

ECHR, thus have power over national law (even over the Constitution).40 This is peculiarly 

important, since, while the courts are not empowered to review legislation against the rights laid 

down in the Constitution (toetsingsverbod; Article 120 of the Constitution), they are actually 

obligated to do so against rights lain down in treaties insofar as the provisions concerned are 

binding on all persons. Nevertheless, the precise impact of ECHR between private parties and 

the question when and to what extent the Dutch courts are obliged to grant horizontal effect to 

the ECHR rights is not entirely clear.41  

As far as the CFREU is concerned, other than the confusion surrounding the consequences of 

Protocol 30, the discussion under English law is equally relevant for the purposes of the Dutch 

legal system. Similar to the observations of Craig,42 the Dutch scholar Sieburgh observes that the 

CFREU may be used to transpose a private law principle into a principle that is recognised under 

EU law.43  

 

                                                           

36 Kamerstukken II, 1975-1976, 13 872, nr. 3, 15.  

37 J Boesjes, ‘De horizontale werking van grondrechten’ (1973) NJB 911. 

38 The Dutch text states: 

Bepalingen van verdragen en van besluiten van volkenrechtelijke organisaties, die naar haar inhoud een ieder kunnen 
verbinden, hebben verbindende kracht nadat zij zijn bekendgemaakt. 

39 The Dutch text states: 

Binnen het Koninkrijk geldende wettelijke voorschriften vinden geen toepassing, indien deze toepassing niet verenigbaar 
is met een ieder verbindende bepalingen van verdragen en van besluiten van volkenrechtelijke organisaties. 

40 PH van Kempen, ‘The Protection of Human Rights in Criminal Law Procedure in The Netherlands’ (2009) EJCL 13.2, 1 
(http://www.ejcl.org/132/art132-1.pdf).  

41 Cherednychenko (n 2) 135. 

42 See (n 31) 

43 C Sieburgh, 'A Method to Substantively Guide the Involvement of EU Law in Private Law Matters' (2013) 21 European Review of 
Private Law 5/6, pp. 1165–1188. 

http://www.ejcl.org/132/art132-1.pdf
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3.1.3. Recognition of the Rights Considered in this Research in the English and Dutch Legal 

Systems as Human Rights 

 

3.1.3.1. Right to Work 

 

The right to work including the right to choose one’s occupation has long been recognised at the 

international level;44 however, there is no mention of this right in the contents of the ECHR as 

the Convention mainly protects civil and political rights. Nevertheless, it has been observed that 

while the ECHR does not explicitly recognise the right to work, the European Court of Human 

Rights has interpreted the different Articles of the ECHR to extend protection to various aspects 

of this right.45 Details of this discussion are outside the scope of the present research.  

Article 15 of the CFREU specifically addresses the ‘freedom to choose an occupation and right to 

engage in work’, referring to the distinctive freedom of movement rights enshrined in European 

Community Treaty law.46 Additionally, in the context of Dutch law, Article 19 of the Dutch 

Constitution recognises the right of every Dutch citizen to free choice of labour, subject to the 

restrictions under law.  

 

3.1.3.2. Right to Education 

 

The right to education is explicitly recognised in Protocol 1, Article 2 of the ECHR which states 

that ‘No person shall be denied a right to an education.’ Article 14(1) of the CFREU provides that 

‘Everyone has the right to education and to have access to vocational and continuing training.’ 

These provisions are in line with other international instruments.47 Further, in the Netherlands, 

Article 23(2) of the Dutch Constitution also provides recognition to the right to provide 

education. This is, however, without prejudice to the authorities’ right of supervision and with 

                                                           

44 For example, since 1919 the ILO has been concerned with protecting different aspects of the right to work, Article 23.1 of the 
Universal Declaration of Human Rights states: ‘Everyone has the right to work, to free choice of employment, to just and favourable 
conditions of work and to protection against unemployment.’ The International Covenant on Economic, Social and Cultural Rights 
elaborates the right to work in the context of individual freedoms and economic, social and cultural development. The Covenant also 
elaborates the role of the state in realising this human right. Article 6 states: ‘(1) The State Parties to the present Covenant recognize 
the right to work, which includes the right of everyone to the opportunity to gain his living by work which he freely chooses or 
accepts, and will take appropriate steps to safeguard this right. (2) The steps to be taken by a State party to the present Covenant to 
achieve the full realization of this right shall include technical and vocational guidance and training programmes, policies and 
techniques to achieve steady economic, social and cultural development and full and productive employment under conditions 
safeguarding fundamental political and economic freedoms to the individual.’ The Council of Europe, the 1961 European Social 
Charter (ESC; revised in 1996) also devotes considerable attention to the right to work and related rights.  

45 R O'Connell, ‘The Right to Work in the European Convention on Human Rights’ (2012) 2 European Human Rights Law Review, 176-
190. 

46 See Articles 39, 43, 62, 63 of Treaty Establishing the European Community. 

47 See Article 26 of the Universal Declaration of Human Rights of 10 December 1948; UN General Assembly Resolution 217(III), 
G.A.O.R., 3rd Sess., Supp. No. 13 at 71; Articles 13 and 14 of the International Covenant on Economic, Social and Cultural Rights of 16 
December 1966; Article 5 of the UNESCO Convention Against Discrimination in Education of 14 November 1960; Article 29(1) of the 
Convention on the Rights of the Child of 20 November 1989. 
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regard to forms of education designated by law, their right to examine the competence and 

moral integrity of teachers, to be regulated by Act of Parliament. 

 

3.1.3.3. Freedom of Religion 

 

Article 9(1) of the ECHR explicitly recognises a person’s right to freedom of thought, conscience 

and religion, including the freedom to change his/her religion or belief. This right also 

encompasses the freedom not to adhere to any religion. Additionally, Article 8, which protects 

the right to a private and family life, is also considered to be connected with freedom of religion. 

Article 10(1) of the CFREU is virtually identical to Article 9(1) of the ECHR. At the international 

level, several instruments also recognise the freedom of religion.48 Further, in the case of the 

Netherlands, Article 6(1) of the Dutch Constitution provides that ‘Everyone shall have the right 

to profess freely his religion or belief, either individually or in community with others, without 

prejudice to his responsibility under the law.’ 

 

3.1.3.4. Freedom to Marry 

 

The ECHR explicitly recognises the right to marry in Article 12 which states that ‘Men and 

women of marriageable age have the right to marry and to found a family, according to the 

national laws governing the exercise of this right.’ This right also embraces the freedom not to 

marry. Additionally, Article 8, which protects the right to a private and family life, is also 

considered to be connected with freedom of marriage. Article 9 of the CFREU provides 

recognition to the right to marry and states that ‘The right to marry and to found a family shall 

be guaranteed in accordance with the national laws governing the exercise of these rights.’ 

Similarly, other international instruments also recognise this right.49 The Dutch Constitution 

does not explicitly refer to this right; however, the right to privacy recognised under Article 10 

may also encompass aspects of freedom of marriage.50  

 

3.1.3.5. Right to Personal Liberty  

 

                                                           

48 Article 18 of the Universal Declaration of Human Rights, which is identical to Article 9 (1) ECHR and Article 10 (1) of the CFR is 
relevant. See also, Article 18 of the International Covenant on Civil and Political Rights; Article 14 of the Convention on the Rights of 
the Child; Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief which was 
adopted in 1981 by the United Nations General Assembly, Resolution 36/55, Resolution 2003/54. 

49 See Article 16 of the Universal Declaration of Human Rights; Article 10 of the International Covenant on Economic, Social and 
Cultural Rights; Article 23 of International Covenant on Civil and Political Rights; Article 5 of the International Convention on the 
Elimination of All Forms of Racial Discrimination; Article 16 of the Convention on the Elimination of All Forms of Discrimination 
against Women; Article 23 of the Convention on the Rights of Persons with Disabilities. 

50 See Hof 's-Hertogenbosch, 4 September 2012, JOR 2013, 253, para 8.2.1. 
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Article 4 of the ECHR prohibits slavery and forced labour, while Article 5 of the ECHR explicitly 

recognises the right to personal liberty. Additionally, Article 1 of the Fourth Protocol further 

provides that ‘no one shall be deprived of his liberty merely on the ground of inability to fulfil a 

contractual obligation.’ Similarly, Article 5 of the CFREU prohibits slavery and forced labour, 

while Article 6 of the CFREU recognises the right to personal liberty. While the Dutch 

Constitution does not expressly prohibit slavery, it recognises the right to personal liberty in 

Article 15. Further, Article 1:1(2) of the Dutch Civil Code states that no servitude of persons, of 

whatever nature or however described, is tolerated.51 

 

3.1.4. Recognition of Party Autonomy as a Human Right 

 

As noted in Chapter 2,52 respecting party autonomy, in the sense of substantive self-arrangement 

of legal relations by individuals by their respective wills, is an important consideration for the 

courts in the determination of questions of contractual ineffectiveness on grounds of public 

policy and good morals.  

Party autonomy has not been specifically enshrined in the ECHR. However, in the context of 

English law, Coester-Waltjen observes that party autonomy may require protection as a result of 

Article 8 of the ECHR, which protects the right to respect for private and family life, and thus also 

requires protection through the HRA in the English legal system.53 Similar views are echoed in 

the context of Dutch law by Snijders who argues that Article 8 includes the protection of the 

right to personal autonomy and self-determination.54 In the context of the CFREU, it has been 

observed that Article 16, which lays down the freedom to conduct business also covers, inter 

alia, party autonomy in the sense of freedom of contract.55 In the context of Dutch law, the Dutch 

Constitution does not explicitly recognise the party autonomy; nevertheless, Mak observes that 

by the late 1960s, Dutch scholars considered freedom of contract as an unwritten fundamental 

right.56  

 

                                                           

51 The Dutch text reads: 

 Persoonlijke dienstbaarheden, van welke aard of onder welke benaming ook, worden niet geduld. 

52 See Chapter 2, Section 2.5.1. 

53 D Coester-Waltjen, ‘Constitutional Aspects of Party Autonomy and Its Limits’ in S Grundmann, W Kerber, S Weatherill, Party 
Autonomy and the Role of Information in the Internal Market (Walter de Gruyter 2001) 42. 

54 HJ Snijders, ‘Privacy of Contract’, in K Ziegler (ed), Human Rights and Private Law- Privacy as Autonomy (Oxford: Hart, 2007) 105. 

55 J Prassl, ‘Freedom of Contract as a General Principle of EU Law? Transfers of Undertakings and the Protection of Employer Rights 
in EU Labour Law - Case C-426/11 Alemo-Herron and others v Parkwood Leisure Ltd’ (2013) 42 Industrial Law Journal 4, 434-446. 
See also S Whittaker, 'The Optional Instrument of European Contract law and Freedom of Contract' (2011) ERCL, 371-398, S 
Grundmann, 'Information, Party Autonomy and Economic Agents in European Contract Law' (2002) 39 Common Market Law Review 
2, 269-393. See also, AS Hartkamp et al (Eds.) De invloed van het Europese recht op het Nederlandse privaatrecht (Kluwer 2014). 

56 Mak (n 2) 43. 
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3.1.5. Impact on Judicial Reasoning? 

 

In the context of English law, Lord Browne-Wilkinson provided a particularly candid insight into 

how judges reach a decision and what he anticipated would be the impact of the incorporation of 

the ECHR into English law at the time when the Human Rights Act was still at the bill stage. 

According to him:  

 

The features of current judicial reasoning are…as follows. First, the actual decision is 

primarily based on moral, not legal, factors. Second, those moral reasons are not 

normally articulated in the judgment. Third, the morality applied in any given case is the 

morality of the individual judge: although this will, to an extent reflect values of 

contemporary society there has hitherto been no attempt to formulate those judicial 

moral views in a code of any kind…In large part the Convention is a code of the moral 

principles which underlie the common law.  

As… [M]oral questions come before the courts in Convention cases the courts will be 

required to give moral answers to the moral questions. Moral attitudes which have 

previously been the actual, but unarticulated, reasoning lying behind judicial decisions 

will become the very stuff of decisions on Convention points. The silent true reason for a 

decision will have to become the stated ratio decidendi.  

Moreover the moral judgment involved will no longer be the moral viewpoint of the 

individual judge… There should emerge, as there has indeed under the Strasbourg 

jurisprudence, a code of morals reflecting the input of many different viewpoints and not 

merely the prejudices of the individual.57  

 

While the question whether Lord Browne-Wilkinson’s prediction has borne fruit could be a topic 

of research in its own right, it should, in any case, be kept in view that the ECHR is underpinned 

by core principles of which proportionality (although not specifically mentioned within the text 

of the ECHR) is regarded as the dominant theme. Arai-Takahashi defines the principle of 

proportionality as ‘inherent in evaluating the right of an individual person and the general public 

interests of society’ which ‘means that a fair balance must be attained between those two 

countervailing interests’.58 The CFREU specifically enshrines the concept of proportionality in 

Article 52(1).  

                                                           

57 Lord Browne-Wilkinson, ‘The Impact on Judicial Reasoning’ in B Markesinis (ed), The Impact of the Human Rights Bill on English 
Law (Clarendon Press, 1998) 21. 

58 Y Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR 
(Intersentia 2002) 14. See also, AS Hartkamp, Mr. C. Asser’s Handleiding tot de beoefening van het Nederlands Burgerlijk Recht. 3-I 
Europees recht en Nederlands vermogensrecht (3rd ed, Kluwer 2015) 131. 
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The manner in which the proportionality test is applied may vary depending on whether the 

dispute is primarily concerned with public or private law. According to Collins: 

 

The balancing exercise in private law often assumes a rather different character. This 

change results from the problem that in many cases both parties can claim that their 

fundamental rights are at stake. It is not a matter of assessing whether the government’s 

case for the need to override a right in the pursuit of a compelling public interest is 

established, but rather how to measure competing rights against each other. There are 

likely to be both rights and policy considerations on both sides of the argument.59 

 

Consequently, Collins argues that the appropriate test to be applied in private law disputes 

involving fundamental rights is the ‘double proportionality test’: 

 

Given that there are competing interests, rights, and policies on both sides of the 

argument in a private law dispute, the correct approach appears to be a double 

proportionality test. In other words, the case for interference with the separate rights of 

each party needs to be assessed separately according to a test of proportionality. The 

legitimate aim that may justify such an interference with a fundamental right is likely in 

a private law context to include the protection of the fundamental right of the other 

party.60 

 

The simultaneous analysis of both parties’ rights would, according to Collins, result in an 

ultimate balancing exercise which would take into account the specific weight attached to each 

right in the case at hand.  

 

3.1.6. Remarks 

 

While the jury is still out on the question of the precise scope and reach of the ECHR in private 

relationships, it has been acknowledged in both the English (especially post HRA) and Dutch 

legal systems that rights recognised in the ECHR may bring with them some legal consequences 

particularly in the form of indirect horizontal effect for private parties. The CFREU contributes in 

the protection of human rights by spraying the discourse with the European Union scent. The 

precise impact this may have on contractual relationship between private parties is also 

                                                           

59 H Collins, ‘On the (In)compatibility of Human Rights Discourse and Private Law’ in H Micklitz (ed) Constitutionalization of 
European Private Law: XXII/2 (OUP 2014) 49. 

60 Ibid 50.  
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uncertain, with academics suggesting that the CFREU may also have a role to play through 

indirect horizontal application. Additionally, in the context of Dutch law, it has been recognised 

that the Dutch Constitution also has some indirect horizontal effect between private parties.  

It is also clear that the right to work, education, religion, marriage, and personal liberty are all, to 

some extent or the other, recognised via these instruments. The same can be argued for party 

autonomy. Thus, in cases where the principle of party autonomy clashes with other human 

rights, parties on either side of the dispute can coat their arguments in the colour of these 

human rights instruments. Finally, it is argued that the application of human rights in legal 

disputes would need to be adapted according to their public or private law nature. In private law 

disputes, judges may need to consider the human rights of both parties and their possible, 

proportionate restrictions.  

 

3.2. CONTRACTS RESTRICTING THE RIGHT TO WORK 

 

Contractual restrictions on a party’s right to work can arise in a variety of circumstances, 

depending on the specific relationships at play. Extensive studies that exclusively deal with the 

topic of ‘restraint of trade’ and competition law under English and Dutch legal systems already 

exist.61 Given the aims of the present research, it would not be practical to indulge in an analysis 

of all contracts restricting a party’s right to work. The present research will limit itself to the 

application of public policy and good morals on restrictions on the right to work imposed 

directly or indirectly through post-contractual covenants in an employment relationship. The 

most common form of such post-contractual covenants are non-compete covenants. Other such 

post-employment covenants include customer non-dealing, customer non-solicitation, employee 

non-poaching, confidentiality or non-disclosure, and non-association covenants.  

 

3.2.1. English Law  

 

In English law, post-employment restrictions can be validly made orally. However, this rarely 

happens in practice because of the level of specificity required in the wording of such 

restrictions to be valid. It is critical in relation to such restrictions that employees signify their 

agreement to them, ideally by signing the contract in which they are contained.62  

                                                           

61 JD Heydon, The Restraint of Trade Doctrine (3rd ed, Butterworths 2008), MJ Trebilcock, The Common Law of Restraint of Trade: A 
Legal and Economic Analysis (Carsewell Company Limited 1968) JF Appeldoorn and HB Vedder, Mededingingsrecht (Europa Law 
Publishing 2013); E-J Zippro, Privaatrechtelijke handhaving van mededingingsrecht (Kluwer 2009). See Also M Draho, Convergence of 
Competition Laws and Policies in the European Community (Kluwer 2001). 

62 See S Deakin and GS Morris, Labour Law (6th ed, Hart Publishing) 260-295. 
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Restrictions imposed by an employer that directly or indirectly restrict an employee’s right to 

work after the termination of employment may be declared unenforceable by the common law 

doctrine of restraint of trade. This is one of the oldest applications of the doctrine of public 

policy, with cases dating back to the second half of the sixteenth century.63 In the Elizabethan 

days any covenant which restrained trade was invariably regarded as void because of its 

tendency to create monopolies. However, in Mitchel v Reynolds,64 a case decided in 1711, a more 

flexible approach was adopted and it was held that a bond to restrain oneself from trading could 

be valid in certain circumstances.  

As a general rule, it should be remembered that any contractual term which restricts 

competition is prima facie unenforceable in English law.65 So for example, in Ward v Byrne,66 a 

restraint on a coal merchant’s clerk restricting him from setting up business as a coal merchant 

or working for another coal merchant in England for nine months was found to be void being 

contrary to public policy. However, post-employment restrictions imposed on employees can be 

upheld if they are reasonable in the overall circumstances of the case. In First Subsea Ltd v 

Balltec Ltd, Robert Emmett, [Discontinued], Russell Benson, Roger Bacon, it was reiterated that 

‘covenants in restraint of trade are not enforceable on public policy grounds (save in particular 

circumstances)’.67 The general exposition of the grounds on which a covenant in restraint of 

trade may be upheld has been famously expressed by Lord Macnaghten in Nordenfelt v Maxim 

Nodenfelt Guns and Ammunition Co. Ltd, 

 

All interference with individual liberty of action in trading, and all restraints of trade of 

themselves, if there is nothing more, are contrary to public policy, and therefore void. 

That is the general rule. But there are exceptions: restraints of trade and interference 

with individual liberty of action may be justified by the special circumstances of a 

particular case. It is a sufficient justification, and indeed it is the only justification, if the 

restriction is reasonable—reasonable, that is, in reference to the interests of the parties 

concerned and reasonable in reference to the interests of the public, so framed and so 

guarded as to afford adequate protection to the party in whose favour it is imposed, 

while at the same time it is in no way injurious to the public. 68 

 

                                                           

63 Sir W Holdsworth, History of English Law: Volume III (Methuen 1923) 56, 57.  

64 [1711] 1 P Wms 181. 

65 Technically, an agreement in restraint of trade is generally considered ‘not to be unlawful’ at common law if the parties choose to 
abide by it; it is only unenforceable if a party chooses not to accept it: Mogul S.S Co Ltd v McGregor, Gow & Co [1892] A.C. 25; Esso 
Petroleum Co Ltd v Harper’s Garage (Stourport) Ltd [1968] A.C. 269, 297; Brekkes Ltd v Cattel [1972] CH 105.  

66 [1839] 5 M & W 547; 151 ER 232. 

67 [2014] EWHC 866 (Ch) para 280. 

68 [1894] A.C. 535, 565. 
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It is usually argued that an agreement by the employee not to compete post-employment will be 

struck down on grounds of public policy unless the employer can point to a specific ‘proprietary 

interest’ which the agreement is designed to protect.69 It is thus the protection of the proprietary 

interest which justifies the restriction.70 Some scholars, however, question this requirement.71 

Others have suggested that there may be other ‘commercial interests’ which, while not falling 

under the ‘proprietary interests’ categorisation, may still require protection.72 However, so far, 

there have been no cases where such a commercial interest has been the subject of a valid 

restraint.73 The court will also consider whether the covenant is enforceable by reference to the 

facts which existed at the time of contracting, not any later date.74 

In any case, the traditional interests that have been the subject of valid restraints are an 

employer’s trade secrets, if any, and his/her business connections.75 An employer cannot 

restrain an employee from using his/her own skill even if that skill was learnt during the course 

of his/her employment.76 The object of the restraint must be to prevent the ‘exploitation’ of 

either the trade secrets learned by the servant in the course of his/her employment or the 

influence s/he gained over the employer’s customers or clients. It is also clear that a restraint 

imposed must not extend to any activity which is irrelevant to the interest to be protected. So, 

for example, preventing a tailor from working as a hatter would be an unreasonable restraint.77 

Generally speaking, the term ‘trade secrets’ refers to both confidential processes (for example, 

design methods; construction processes; chemical formulae) and confidential information (such 

as client lists, costings, price lists).78 In Herbert Morris Ltd v Saxelby,79 the defendant was 

employed by the plaintiff as a draftsman in their business of manufacturing lifting machinery. 

The company had presence in nine large cities including Loughborough, where its head office 

was located. The employment contract of the defendant contained a clause which restrained him 

                                                           

69 See for example Scully (UK) Ltd v Lee [1998] IRLR 259. See further Deakin and Morris (n 58) 377. See also MR Freedland, The 
Personal Employment Contract (OUP 2003) 179. 

70 See for example British Concrete Co Ltd v Schelff [1921] 2 Ch 563, 574-575; Countryside Assured Financial Services Ltd v Deanne 
Smart [2004] EWHC 1214 

71 DD Prentice, ‘Illegality and Public Policy’ in H Beale (gen. ed.), Chitty on Contracts: Volume 1, General Principles, (31st ed, Sweet & 
Maxwell 2012) at 1142: ‘Indeed, with the recognition that a ‘legitimate interest’ in the sense of a proprietary or a quasi-proprietary 
interest is not necessary in all cases, it could be argued that such an interest is not necessary even in the traditional categories of 
restraint; e.g. if a worker agreed for a million pounds not to work for the rest of his life it is difficult to see why such an agreement is 
not “reasonable” between the parties (as distinct from in the public interest) simply because the employer is protecting himself from 
competition simpliciter and not protecting some trade secret or customer connection.’ 

72 See E Peel, Treitel: The Law of Contract (13th ed, Sweet and Maxwell 2011) 507.  

73 See for example Eastham v Newcastle United Football Club Ltd [1964] Ch 413. 

74 Patsystems Holdings Ltd v Neilly [2012] EWHC 2609 (QB); Watson v Prager [1991] 1 W.L.R. 726, TFS Derivatives Ltd v Morgan 
[2004] EWHC 3181 (QB), Gledhow Autoparts v Delaney [1965] 1 W.L.R. 1366, Commercial Plastics Ltd v Vincent [1965] 1 Q.B. 623. 
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from engaging in a similar business anywhere in the UK. The House of Lords held that the secret 

was nothing more than an organisational method adopted in the business and the covenant for 

its protection was unenforceable.80  

The protection of trade secrets was the focal point in Forster & Sons Ltd v Suggett.81 The 

defendant was employed as the manager of the plaintiff’s glass works. He agreed that for five 

years after the determination of his employment, he would neither disclose any secret 

manufacturing process learnt during employment nor work in the glass industry in the United 

Kingdom. It was held by the court that the restraint was reasonable to protect the plaintiff’s 

legitimate interest. In SBJ Stephenson Ltd v Mandy,82 the defendant employee accepted a position 

in a rival company and the claimant insurance company discovered that he had approached its 

clients with a view to obtaining their business for his new employer. The defendant had an 

express confidentiality clause in his service agreement with the claimant insurance company. 

The High Court decided that disclosure of any information protected by the clause in the 

employee's contract would be of value to a competitor and capable of causing real harm to his 

ex-employer's business. In reaching the decision the court relied on the distinction drawn by 

Lord Shaw in Herbert Morris Ltd v Saxelby83 between 'objective knowledge', which is the 

employer's property (even when residing in the employee's own memory), and 'subjective 

knowledge' such as the employee's own abilities, skill, aptitudes etc., which remain his. The 

client list which the employers were seeking to protect constituted objective knowledge which 

was a legitimate interest, and so the clause in question was not unreasonably wide for seeking to 

cover it.84 Similarly, in Norbrook Laboratories (GB) Ltd v Adair, a pharmaceutical company was 

granted injunctions to prevent a former employee from breaching a valid post-termination non-

solicitation covenant in her contract of employment.85 According to Treitel: The Law of Contract, 

it is likely the courts could also recognise ‘know-how’ as an interest meriting protection in the 

present day.86 Each case, however, must be decided on its own facts.87 

                                                           

80 ibid at 698, Lord Atkinson commented that the clause would deprive the respondent ... ‘for a lengthened period of employing, in 
any part of the United Kingdom, that mechanical and technical skill and knowledge which ... his own industry, observation and 
intelligence have enabled him to acquire in the very specialised business of the appellants, thus forcing him to begin life afresh, as it 
were, and depriving him of the means of supporting himself and his family’. 

81 [1918] 35 TLR 87. 

82 [2000] IRLR 233. 

83 Herbert Morris (n 79). 

84 See also Caterpillar Logistics Services (UK) Ltd v Huesca de Crean [2011] EWHC 3154 (QB) where the confidentiality agreement was 
found to be ‘too wide’ to be enforceable. On appeal [2012] EWCA Civ 156. 

85 [2008] EWHC 978 (QB). 

86 Peel (n 72) 507. 

87 Ginsberg v Parker [1988] IRLR 483. 
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The protection of business connections was the central point of focus in the case of Home 

Counties Dairies Ltd v Skilton.88 The defendant employee, a milkman, covenanted not to serve or 

sell ‘milk or dairy produce’ to any customer of the plaintiff, a dairy company, for one year from 

the termination of his employment. The Court of Appeal accepted the right of the plaintiff to 

protect its trade connections against an employee who had established personal influence over 

customers known to him. In Fitch v Dewes,89 a solicitor’s clerk was prevented from working 

within a 7 mile radius of Tamworth town hall for an unlimited period of time. This was held to 

be reasonable given the nature of the practice and the clerk’s direct contact with the clients. In 

International Consulting Services (UK) Ltd v Hart,90 the dispute was over a non-solicitation clause 

that covered any company, firm or person who at any time in the 12 months before termination 

had been 'negotiating' with the employer. The employee argued that such a clause was too vague 

to be enforceable and that the ex-employer had no sufficient interest in prospective customers 

who were only at the negotiation stage. This argument was rejected and the clause was held to 

be valid. It was observed that there was a protectable interest and although not free from 

difficulty, the terms 'negotiating' could be defined. A restraint period of 12 months after 

termination was not unreasonably long. In Coppage & Anor v Safety Net Security Ltd,91 the 

dispute related to, inter alia, the reasonableness of a non-solicitation clause that prohibited the 

employee from either directly or indirectly soliciting business to any customer of the company 

for a period of 6 months immediately following the termination of employment. It was argued 

that non-solicitation clause was unreasonable because it ought to have been restricted to the 

non-solicitation of current customers, viz customers ‘within 6 or perhaps 12 months of the 

termination of the contract.’92 The Court of Appeal rejected the appeal and found ‘no reason…to 

differ from the judgment of the trial judge that the clause did not fail the test of 

reasonableness.’93 Similarly, restraints against the exploitation of trade connections have also 

been upheld in the case of a tailor’s cutter-fitter,94 a stock broker’s clerk,95 the manager of a 

brewery,96 and an estate agent’s clerk.97 On the other hand, a restraint against a bookmaker’s 

manager who did not have any direct contact with the customers, since the business was based 

                                                           

88 [1970] 1 WLR 526. 

89 [1921] 2 AC 158. 

90 [2000] IRLR 227. 

91 [2013] EWCA Civ 1176. 

92 Ibid para 8. 

93 Ibid para 24. 

94 Nicoll v Beere [1885] 53 LT 659. 

95 Lyddon v Thomas [1901] 17TLR 450. 

96 White, Tomkins and Courage v Wilson I [1907] 23 TLR 469. 

97 Scorer v Seymour-Johns [1966] 3 All ER 347. 
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on telesales, was disallowed. An employer would not be justified placing a restraint on an 

employee who never came into contact with the employer’s clients.98 

Even if an employer has a legitimate interest, the restraint will only be enforced if it affords 

protection which is adequate and no more; in other words, it should be reasonable in the overall 

circumstances of the case. In deciding whether the restriction is reasonable, the court considers 

various factors such as nature and extent of the trade and the employee’s role. However, special 

attention is paid to the two factors of area and time.99 In Attwood v Lamont Younger LJ noted, ‘As 

the time of the restriction lengthens or the space of its operation grows, the weight of the onus 

on the covenantee to justify it grows too.’100 

Various examples can be found where the courts have invalidated the imposed restriction 

because of an excessive area of operation. In Mason v Provident Clothing & Supply Co Ltd,101 a 

canvasser who was employed to sell clothes in Islington covenanted not to enter into similar 

business within 25 miles of London. The court held that the covenant was void as it covered an 

area which was grossly in excess of what was required to adequately protect the employer’s 

interest. Similarly, in Leng & Co Ltd v Andrews102 a covenant by which a junior reporter agreed 

not to work for any other newspaper business carried on within 20 miles of Sheffield for an 

unlimited time period was held to be void. Conversely, a restriction extending across the UK for 

12 months has been allowed.103 It is also clear that the employer does not have to prove that the 

business, for the protection of which the restriction is imposed, does in fact reach out to all areas 

covered by the covenant.104 Ultimately, it is the overall circumstances which guide the court in 

deciding whether or not the area covered by the restraint is excessive.  

The question whether a restraint is unenforceable for being excessively long depends on the 

nature of the business to be protected.105 In Fitch,106 a lifelong restraint was valid. In M and S 

Drapers v Reynolds,107 the employer’s clientele was of a fluctuating nature, which is why a five 

year restraint on the employee, a travelling salesman, was held to be too long.  

                                                           

98 See further WRN Ltd. v Ayris [2008] EWHC 1080; Landmark Brickwork Ltd v Sutcliffe and others [2011] EWHC 1239 (QB). 

99 Furmston (n 75) 530. 
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104 Connors Bros Ltd v Connors [1940] 4 ALL ER 179. 

105 See for example Janes v Johal [2006] EWHC 286. 
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Further, agreements between an employer and an employee may be held unreasonable being 

‘otherwise’ prejudicial to public interests. In Wyatt v Kreglinger and Fernau,108 the employee, a 

wool worker, was promised a pension on his retirement on the condition that he would not 

compete with the employers in the wool trade. The Court of Appeal held that the pension 

contract, if it existed,109 was void as the restraint it imposed was too wide. It was suggested that 

this contract was injurious to the public interest as it sought to deprive the community of a 

valuable skill. This view has been questioned by scholars.110 Wyatt was, however, followed in 

Bull v Pitney Bowes Ltd,111 a case with similar facts with the only difference being the trade; in 

this case the restrained employee had expertise in the manufacturing process of postal franking 

machines. In these cases, the decisive factor is not the nature of the services in question, but the 

availability of (or rather the lack of) other individuals possessing the same skills as the 

restrained employee.  

 

3.2.1.1. The Conflicting Interests 

 

a) The employee’s right to work should be protected. 

 

The protection of an individual’s right to work is traditionally considered to be the main public 

interest why such contracts are categorised as contrary to public policy.112 In Nordenfelt it was 

observed that ‘The public have an interest in every person's carrying on his trade freely: so has 

the individual.’113 Similarly, in Faccenda Chicken Ltd v Fowler, the Court observed that there is a 

public policy in the ‘right of any person to use and to exploit for the purpose of earning his living 

all the skill, experience and knowledge which he has at his disposal, including skill, experience 

and knowledge which he has acquired in the course of previous periods of employment’.114 In 

Hilton v Eckersley, Alderson B. called the enjoyment of this right ‘a privilege’.115 In Trebilcock’s 

opinion, the right to work is protected not only because fair and just economic conditions are in 

                                                           

108 [1933] 1 K.B. 793. 

109 Scrutton LJ held that the defendants had not bound themselves contractually but had only made a gratuitous promise. 

110 Peel (n 72) 513: ‘The view that a restraint imposed on an elderly wool broker at the time of his retirement was likely to injure the 
public may be regarded with some scepticism, especially in view of the countervailing public interest of encouraging young recruits 
to the profession. Reaction against it has gone so far that it has sometimes been said that public interest was not an independent 
ground of invalidity at all.’  

111 [1966] 3 ALL ER 384. 

112 Trebilcock (n 61) 1. 

113 Nordenfelt (n 68). 

114 [1987] 1 Ch 117, 128D. 

115 [1855] 6 Ell & Bl 47, 74-75. 
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the public interest, but also because it prevents the collective labouring potential of the society 

from being reduced and wasted.116 

It is also not simply a question of the ability to earn a living; the right to work is much wider and 

at an abstract level, more sacred. As Simon Brown LJ observed in Mont v Mills: 

 

I cannot accept that the law's only concern underlying the doctrine of restraint of trade is 

to ensure that employees can earn their living …. If this were so, such restraints could 

always be purchased outright and yet the cases clearly show that they cannot be. And in 

any event, public policy clearly has regard too to the public interest in competition and in 

the proper use of an employee's skills.117 

 

In the present day, as was noted in Section 3.1.3.1., various aspects of an individual’s right to 

work are also recognised by instruments enshrining human rights. Recent case law, however, 

demonstrates that the protection of employee’s right to work in the context of post-contractual 

restrictions, have so far not been framed in terms of human rights instruments. The already long 

established common law approach that protects an individual’s right to work is favoured and is 

considered to provide adequate protection.118  

  

b) Party autonomy should be respected. 

 

The classic exposition of this interest was provided in E Underwood: 

 

If there is one thing more than another which is essential to the trade and commerce of 

this country it is the inviolability of contracts deliberately entered into; and to allow a 

person of mature age, and not imposed upon, to enter into a contract, to obtain the 

benefit of it, and then to repudiate it and the obligations which he has undertaken is, 

prima facie at all events, contrary to the interests of any and every country. Of course I 

am not speaking of contracts induced by fraud, duress, or undue influence, or 

impeachable on any other recognised ground of invalidity. Omitting all such cases, the 

public policy which allows a person who obtains employment, on certain terms 

understood and agreed to by him, to repudiate his contract conflicts with and must to 

avail the defendant prevail for some sufficient reason over the manifest public policy 

which, as a rule, holds him to his bargain.  

                                                           

116 Trebilcock (n 61) 2. 

117 [1993] IRLR 173, 177. 

118 See for example, Generics (UK) Ltd v Yeda Research and Development Co Ltd [2012] EWCA Civ 726, para 106. 
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The fact that the person restricted is out of work, and is seeking employment, and is 

therefore at a disadvantage in making a bargain, cannot be a ground for holding his 

bargain invalid, unless some unfair advantage is taken of his position; and, so long as his 

bargain is reasonable, having regard to the protection of the employer, it cannot be truly 

said that any unfair advantage is taken.119 

 

Specifically in relation to restraint on an employee’s right to work in the context of confidential 

information, Chitty on Contracts notes that ‘as a matter of public policy it is difficult to see why 

an employer should not be free by agreement to restrain the disclosure of confidential 

information’.120 

Entering into a contract that restricts an employee’s right to work in a certain manner does not 

mean that the employee is going to be prohibited from earning a livelihood; it only means that 

s/he is going to have to pursue work, or rather, work in the manner, which is not covered by the 

restrictions. The restriction on the right to work are hardly ever (if not never) comprehensive or 

absolute. Building on this line of reasoning, one could argue that these restrictions result in an 

inconvenience for the employee, which may impact his/her maximum earning capacity, but the 

employee is still free to pursue other avenues. In essence, as the employee has voluntarily 

accepted to restrain certain aspects of his/her right to work, such restrictions should be 

respected. As noted above in Section 3.1.4., various aspects of party autonomy have also been 

recognised by instruments enshrining human rights.  

Realistically, however, there are certain limits which cannot be transcended and should be taken 

into account. While an employee should be made accountable for wilfully concluding a restraint 

of trade contract, if the restraint is so oppressive that it obliterates any chance for the employee 

to earn his/her living and/or it appears that there was no true substantive freedom on part of 

the employee when accepting the restraint, the validity of the restriction becomes questionable. 

There is an obvious fear that in cases of post-employment covenants in employment 

relationships, the employer may be able to utilise his/her superior bargaining position to 

unreasonably restrict the employee. As Trebilcock observes, ‘the protection of the right was 

assumed to be necessary for reasons of equity and fairness because sometimes individuals had 

this right restricted without their consent.’121 In M & S Drapers Ltd, Denning LJ observed that 

such covenants can have a chilling effect leaving the employee ‘at the mercy of his employer’.122 

Commenting on Herbert Morris Ltd, Saprai notes that  

                                                           

119 Underwood (n 103), 304-306 

120 Prentice (n 71) 1290-1291.  
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122 M & S Drapers (n 107), 18. 
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Despite the fact that there was no fraud, misrepresentation, deceit or duress, the 

covenant was held to be void, as it was an unreasonable restraint of trade. The trouble 

was that the agreement aimed to take away from the defendant his skills and experience. 

By doing that it turned the defendant into the property or slave of the employer.123 

 

Thus, it could be argued that where the employee is lacking substantive autonomy, the interest 

in respecting party autonomy would support the unenforceability of the restraint on grounds of 

public policy rather than its validity.  

 

c) Employees should not be burdened unnecessarily.  

 

Treitel: The Law of Contract notes that even in the absence of a covenant in restraint of trade, the 

law protects the proprietary interests of the employer i.e. s/he can restrain the employee from 

(i) using or disclosing trade secrets; (ii) using or disclosing confidential information falling short 

of a trade secret and (iii) soliciting the employer’s customers.124 Since the employer has other 

means of protection for his/her interests, for example, by the general law relating to breach of 

confidence, a restraint of trade covenant may burden the employee unnecessarily. The law on 

breach of confidence125 prohibits ex-employees from using information which ‘can fairly be 

regarded as a separate part of the employee’s stock of knowledge which a man of ordinary 

honesty and intelligence would recognise to be the property of his old employer and not his own 

to do as he likes with.’126  

Nevertheless, the protection offered by the law of confidence may not always be adequate. In 

Printers & Finishers Ltd. v Holloway, Cross J. observed that the ‘proper way’ employers can 

protect against employees walking away with trade secrets is through the use of appropriately 

directed restraint of trade covenants rather than by asking the courts to extend the general 

doctrine of breach of confidence beyond all reasonable bounds.127 Similarly, Lord Denning MR 

stressed on the importance of non-compete covenants in Littlewoods Organisation Limited v 

Harris wherein he stated that: 

 

It is thus established that an employer can stipulate for protection against having his 

confidential information passed on to a rival in trade but experience has shown that it is 

                                                           

123 P Saprai, ‘The Principle Against Self-Enslavement in Contract Law’ (2009) 26 Journal of Contract Law 1, 27. 

124 Peel (n 72) 505. 

125 See for example T Aplin et al, Gurry on Breach of Confidence: The Protection of Confidential Information (2nd ed, OUP 2012).  
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not satisfactory to have simply a covenant against disclosing confidential information. 

The reason is because it is so difficult to draw the line between information which is 

confidential and information which is not and it is very difficult to prove a breach when 

the information is of such a character that a servant can carry it away in his head. The 

difficulties are such that the only practicable solution is to take a covenant from the 

servant by which he is not to go to work for a rival in trade.128  

 

In this context, the case of Faccenda Chicken Ltd v Fowler129 requires particular attention. The 

defendant ex-employee of a chicken factory set up in competition with his former employer and 

took on many of his former colleagues. The employment contract of the defendant did not 

contain any express terms governing the use of confidential information or any express 

agreement not to compete post-contract. The Court of Appeal refused to grant an injunction and 

held that the information being used by the defendant was general know-how about the nature 

of the work which he had picked up in the course of his employment. The Court held that in 

determining whether information gained during employment could be used after the 

termination of the employment relationship, the factors that would be considered are (i) the 

nature of the employment, (ii) the nature of the information itself, (iii) whether the employer 

impressed on the employee the confidentiality of the information and (iv) whether the relevant 

information can be easily isolated from other information which the employee is free to use or 

disclose. 

Commenting on earlier case law (including Faccenda), Tugendhat J in Caterpillar Logistics 

Services (UK) Ltd v Huesca de Crean observed that ‘in practice the only way for an employer to 

protect the information which he wishes to protect is, in many cases, by including a restrictive 

covenant in the contract of employment.’130 Nevertheless, developments at the EU level may also 

play a role in this context, as a new EU legal framework for the protection of trade secrets is to 

be introduced.131 According to the Council of the EU, ‘The new framework aims at making it 

easier for national courts to deal with the misappropriation of confidential business information, 

remove the trade secret infringing products from the market and make it easier for victims to 

receive compensation for illegal actions.’132 It remains to be seen how this will impact the law on 

confidentiality. 

                                                           

128 [1977] 1 WLR 1472, 1479. 

129 Faccenda Chicken (n 114). 

130 Caterpillar Logistics Services (n 84) para 46. 

131 See the European Commission website at http://ec.europa.eu/internal_market/iprenforcement/trade_secrets/index_en.htm 
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d) Employer should have the right to comprehensively protect his/her business. 

 

Following on from the discussion above, one could argue that a ‘better safe than sorry’ line of 

reasoning has its merit. While the general law does afford protection, an employer should have 

the right to take additional measures to protect his/her business, including covenants 

restraining trade from his/her employees. Treitel: The Law of Contract reiterates the fact that 

‘such a covenant may afford somewhat greater protection than that provided by law in the 

absence of a covenant’.133  

 

Consider the following example: 

 

Pani, a former engineer for the company [Intel] is alleged to have downloaded 

confidential documents worth more than $1billion. It is alleged that after resigning from 

the company, Pani downloaded more than a dozen confidential documents from Intel’s 

computer system. Together these documents are estimated to be worth more than 

$1billion in research and development costs. The incident took place over a four day 

period in which Pani was technically employed by both Intel and AMD. Using up excess 

holiday owed to him before he left the company he obtained authorisation to continue 

accessing Intel’s systems under the pretence of researching a hedge fund job he was 

considering. 134 

 

And:  

 

Shanshan Du, the ex-GM employee, copied the Detroit-based company’s private 

information on the motor control of hybrids and provided documents to her husband, Yu 

Qin, the government alleges. Qin used the confidential data to seek business ventures or 

employment with GM’s competitors, including the Chinese automaker Chery Automobile 

Co., the U.S. said. General Motors contends the stolen trade secrets are worth more than 

US$40-million, prosecutors said.135 

 

                                                           

133 Peel (n 72) 506. 

134 C Cardingham, ‘Ex-Intel Employee Steals Trade Secrets Worth $1Billion’, Money.co.uk (7 Nov 2008) < 
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These are all the cases where the appropriation of confidential information was discovered. 

Other businesses may not be so lucky. Given such circumstances, it would only be considered 

appropriate to provide employers with potent protection mechanisms.  

Essentially, it can be argued there has to be a balance between the interest of the employee and 

the employer. In Lock International Plc v Beswick, Hoffmann J noted that: 

 

Even in cases in which the plaintiff has strong evidence that an employee has taken what 

is undoubtedly specific confidential information, such as a list of customers, the court 

must employ a graduated response. To borrow a useful concept from the jurisprudence 

of the European Community, there must be proportionality between the perceived threat 

to the plaintiff's rights and the remedy granted… People whose commercial morality 

allows them to take a list of the customers with whom they were in contact while 

employed will not necessarily disobey an order of the court requiring them to deliver it 

up… 136 

 

Such an approach was reaffirmed by Tugendhat J in Caterpillar Logistics Services (UK) Ltd v 

Huesca de Crean, where he observed that any relief granted by the court must be no more than is 

‘proportionate to the threat to the legitimate interests of the former employer.’137  

 

e) Restrictions that deprive the society of important and needed skills should not be upheld.  

 

Cases such as Wyatt138 and Bull139 clearly represent that the courts are mindful of this interest. It 

remains to be seen how much weight the courts allocate this interest in cases where a restriction 

is on an employee who belongs to an occupation which is on the ‘shortage occupation list’.140 

Where a contract restricts a worker whose expertise are already in short supply, it could be the 

case that the courts are more inclined to find the contract contrary to public policy. Much will, 

however, depend on the overall circumstances of the case.  
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3.2.2. Dutch Law 

 

The question whether a post-employment contractual restriction imposed by an employer on an 

employee’s right to work is null on grounds of public order or good morals under Article 3:40(1) 

does not arise in practise. This area of law is specifically regulated by the Civil Code. Article 

7:653,141 which has recently been amended by the new Act on Work & Security (Wet Werk & 

Zekerheid),142 states in Paragraph 1 that  

 

A contractual clause between the employer and the employee restricting the employee's 

right to work in a certain way after the end of the employment agreement is only valid if 

(a) the employment agreement is for an indefinite time period 

(b) the employer has agreed so in writing with an adult employee.  

 

According to the updated Article 7:653(2), the non-competition clause referred to in Article 

7:653(1) may only be incorporated in a fixed term contract if there is a written statement by the 

employer which confirms that such a clause is necessary in the light of compelling business or 

service interests. Under Article 7:653(3)(a), the Court is empowered to nullify a non-

competition clause in a fixed term contract if it is determined that there are no compelling 

business or service interests which warrant such a clause. According to Article 7:653(3)(b), the 

Court may nullify a non-compete clause in an employment agreement for an indefinite time 

period entirely or partially on the ground that the employee is unfairly disadvantaged by that 

clause in proportion to the interest of the employer protected. 

                                                           

141 The text of Article 7:653 reads 

1. Een beding tussen de werkgever en de werknemer waarbij deze laatste wordt beperkt in zijn bevoegdheid om na het einde 
van de overeenkomst op zekere wijze werkzaam te zijn, is slechts geldig indien: 

a. de arbeidsovereenkomst voor onbepaalde tijd is aangegaan; en 

b. de werkgever dit beding schriftelijk is overeengekomen met een meerderjarige werknemer. 

2. In afwijking van lid 1, aanhef, en onderdeel a, kan een beding als bedoeld in lid 1 worden opgenomen in een 
arbeidsovereenkomst voor bepaalde tijd, indien uit de bij dat beding opgenomen schriftelijke motivering van de werkgever 
blijkt dat het beding noodzakelijk is vanwege zwaarwegende bedrijfs- of dienstbelangen. 

3. De rechter kan een beding als bedoeld in lid 1 en lid 2: 

a. geheel vernietigen indien het beding, bedoeld in lid 2, niet noodzakelijk is vanwege zwaarwegende bedrijfs- of 
dienstbelangen; of 

b. geheel of gedeeltelijk vernietigen indien in verhouding tot het te beschermen belang van de werkgever, de werknemer 
door dat beding onbillijk wordt benadeeld. 

4. Aan een beding als bedoeld in lid 1 of lid 2 kan de werkgever geen rechten ontlenen, indien het eindigen of niet voortzetten 
van de arbeidsovereenkomst het gevolg is van ernstig verwijtbaar handelen of nalaten van de werkgever. 

5. Indien een beding als bedoeld in lid 1 of lid 2 de werknemer in belangrijke mate belemmert om anders dan in dienst van de 
werkgever werkzaam te zijn, kan de rechter steeds bepalen dat de werkgever voor de duur van de beperking aan de 
werknemer een vergoeding moet betalen. De rechter stelt de hoogte van deze vergoeding met het oog op de omstandigheden 
van het geval naar billijkheid vast. De vergoeding is niet verschuldigd, indien het eindigen of niet voortzetten van de 
arbeidsovereenkomst het gevolg is van ernstig verwijtbaar handelen of nalaten van de werknemer. 

142 Stb. 2014/216  
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Going back in history, the statutory provision on non-compete clauses was first introduced in 

1907 in the Old Dutch Civil Code.143 This provision eventually morphed into Article 653 of Book 

7 of the New Dutch Civil Code in 1997. Prior to the introduction of these provisions, one could 

only challenge a non-competition clause on the basis that its purpose or content was contrary to 

good faith.144  

At present, the general starting point in relation to employment contracts for an indefinite time 

period is that non-compete clauses are valid as long as they are agreed in writing between an 

employer and an adult employee i.e. 18 years or older. The authorisation from a legal guardian 

of a non-adult employee does not suffice for this purpose.145 The requirement that the 

contracting employee must be an adult does not cause any material issues in practise. The 

requirement of the covenant being in writing is strictly applied with the general rationale for 

this approach being that non-compete covenants should be entered into personally by the 

employee with a full appreciation of its consequences.146 Van Broeckhuijsen notes that ‘the rule 

is that an employee’s signature is always required to ensure the validity of the non-compete’.147 

If either one or both of the formal criteria are not met, the clause is null and void. Alongside 

other requirements, as noted earlier, non-compete clauses in fixed term contracts are now only 

valid if there is a written statement by the employer which confirms that such a clause is 

necessary in the light of compelling business or service interests. 

The Dutch courts generally tend to adhere to the principle of reasonableness when evaluating 

the validity of non-compete covenants.148 The business interests that an employer is mainly 

entitled to protect are in-depth, specialist knowledge of the company’s confidential interests and 

contact with customers.149 What is considered to be reasonable depends on the circumstances of 

each case and arguments including the employee facing serious disadvantages in finding 

employment elsewhere; his/her specialist background, and short duration of the employment 

relationship may play a role.150 Details of the standard that would need to be satisfied for an 

employer to prove the non-compete covenant ‘necessary in the light of compelling business or 

service interests’ are not entirely clear. One would expect this standard to be considerably 

stricter when compared to the general test of reasonableness. Generally, in interpreting non-
                                                           

143 Previously Article 7A: 1637x of the Old Dutch Civil Code. 

144 E de Wind and S Sterk, ‘The Netherlands’ in WS Lazar and GR Siniscalco, Restrictive Covenants and Trade Secrets in Employment 
Law: An International Survey Volumes I and II (first published 2010, Bloomberg BNA 2014 Cumulative Supplement).  

145 See Rb Rotterdam 3 januari 1934, NJ 1935, 646; HR 1 juli 1983, ECLI:NL:HR:1983:AG4633, NJ 1984, 88 (Huijgen/Belderbos). 

146 G Heerma van Voss, Mr. C. Asser’s Handleiding tot de beoefening van het Nederlands Burgerlijk Recht. 7-V Arbeidsovereenkomst (2nd 
ed, Kluwer 2012) 222. See also HR 28 maart 2008, ECLI:NL:HR:2008:BC0384, NJ 2008, 503 (Philips/Oostendorp). 

147 M van Broeckhuijsen, ‘The Netherlands’ in D Campbell, Comparative Law Yearbook of International Business Volume 35A, Post-
Employment Covenants in Employment Relationships (Kluwer 2014) 242. 

148 AR Houweling and CJ Loonstra, Het concurrentiebeding in de arbeidsovereenkomst (BJU 2011) 166-177. 

149 Van Broeckhuijsen (n 147) 251. 

150 Heerma Van Voss (n 146) 223. 
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compete covenants, the Dutch courts adopt a subjective approach, giving priority to the 

intention of the parties in the given circumstances and what they reasonably expected from each 

other. This approach was established by the Supreme Court in the Haviltex decision of 1981.151 

Aspects that are considered particularly important in determining the reasonableness of a non-

compete covenant are the duration and geographical scope of the imposed restriction.152 A 

statutory definition of what an acceptable time limit is lacking; however, a restrictive period of 

one year is generally considered reasonable.153 The courts sometimes even reduce longer 

periods to the one year maximum, particularly where senior employees are the ones being 

restrained.154 Courts also frequently moderate the geographical extent of non-compete 

covenants. Covenants with a global reach may be enforceable under Dutch law but only if the 

circumstances of a particular case merit such a wide geographical scope.155  

The widespread power given to the courts in relation to non-compete clauses have caused some 

scholars to observe that the law in this area suffers from uncertainty. According to Jacobs,  

 

The decisions of the courts in these cases are somewhat unpredictable. It appears that 

the vaguely phrased mitigating power of the courts is handled in such a way that an (ex-) 

worker who applies for mitigation of a non-competition clause does not have any 

certainty as to the degree of mitigation he may expect. There are no clear trends in the 

existing case law, either as far as the duration or the territorial scope of the clause is 

concerned.156  

 

The possible involvement of human rights instruments in this area of law has also been 

acknowledged. Van Broeckhuijsen notes that restricting an individual from changing employers 

could be considered incompatible with the fundamental right to work expressly acknowledged 

in the CFREU as well as the Constitution.157 However, as he adds further, courts generally accept 

that this right may be ‘contractually impaired and restricted by employers and employees as 

long as restricting measures are entered into voluntarily and qualify as proportionate’.158 A non-

compete covenant must always strike a balance between the legitimate interests of the employer 

in protecting his/her business and the impact of the restriction imposed on the employee.  

                                                           

151 HR 13 maart 1981, ECLI:NL:HR:1981:AG4158, NJ 1981, 635. 

152 Heerma Van Voss (n 146) 223. 

153 Ibid; Van Broeckhuijsen (n 147) 251. 

154 Ibid Van Broeckhuijsen.   

155 Ibid 252. 

156 ATJM Jacobs, Labour law in the Netherlands (Kluwer Law International 2004) 90. 

157 Van Broeckhuijsen (n 147) 239  

158 Ibid 
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3.2.3. Comparative Remarks 

 

Restrictions on an individual’s right to work imposed through post-employment covenants in an 

employment relationship may be ineffective under both English and Dutch law if found to be 

unreasonable in relation to the interest which the employer is seeking to protect. One glaring 

difference between English and Dutch law in this respect is the ground of ineffectiveness. While 

there is specific legislation in the Netherlands that results in the ineffectiveness of such 

restrictions, in the English legal system, reliance is instead placed on the restraint of trade 

doctrine that forms a part of the public policy doctrine to invalidate such restrictions. 

Nevertheless, the test of reasonableness, which one may argue is essentially a proportionality 

test between the competing interests of both the employer and the employee,159 and several 

factors that determine whether or not a restraint is reasonable (such as the geographical scope 

and duration of the restraint), are common to both the legal systems. Thus, one may argue that 

the difference in grounds of ineffectiveness between English and Dutch law is only superficial.  

 

3.3. CONTRACTS RESTRICTING THE RIGHT TO EDUCATION 

 

This section concerns contractual restrictions on the right to education. This right not only 

encompasses the freedom to receive education but also the freedom to provide education.  

 

3.3.1. English Law 

 

There does not appear to be any reported case that deals specifically with the question of 

validity of a contract that restricts the right to education on grounds of public policy. There also 

does not appear to be any general discussion on contracts restricting the right to education in 

the English legal system. It remains to be seen how the courts discharge their duty in the present 

day under section 6 of the HRA and what interests are considered where a dispute involving a 

restriction on one party’s right to education arises. It is likely that the courts will rely on a 

‘reasonableness of the restriction’ test to determine the validity of the restriction; however, if 

this is indeed the case, the threshold of the ‘reasonableness’ remains to be determined.  

 

3.3.2. Dutch Law 

 

                                                           

159 Freedland (n 69) 183. 
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Contracts that restrict a person’s right to education were at the centre of the Mensendieck cases 

brought before the Dutch Supreme Court in 1969 and 1971.160 These cases concerned a woman, 

Ms Kerstens, who, at the age of 19, began her training for becoming a teacher of Mensendieck 

exercises (a method for improving one’s posture) with the Dutch Mensendieck Association 

(Nederlandse Mensendieck Bond, NMB). In connection with the training, she also signed a 

contract with the NMB which stated that she would not teach or assist in teaching if her training 

was not completed with the NMB. Subsequently, after failing a theoretical exam, she decided to 

quit her training and started assisting her mother who was a certified Mensendieck teacher. 

Eventually, she started her own practice. 

The NMB obtained an injunction against Ms Kerstens from teaching and presenting herself as a 

Mensendieck teacher. The matter was brought before the Court of Appeal in The Hague. The 

basic question in this case was whether the contractual clause that restricted Ms Kerstens from 

teaching Mensendieck physiotherapy exercises for the rest of her life, in case she failed to obtain 

the requisite diploma, was contrary to good morals and public order. The appellate court 

answered in the affirmative and held that the clause was contrary to good morals and public 

order on the basis that it factually infringed the woman’s freedom to teach for the rest of her 

life,161 which is a constitutionally protected right laid down in the Dutch Constitution.162 The 

woman’s age at the time she signed the contract also influenced the decision of the court. 

The Supreme Court, however, quashed this judgment. It rejected the appellate court’s finding 

that the contractual clause factually restricting the woman from teaching Mensendieck exercises 

meant that the contract was by default contrary to good morals and public order. According the 

Supreme Court, the appellate court should have taken into account the interest which the 

contract aimed at serving. Once this interest was established, the appellate court should then 

have considered whether this interest justified the restriction on the woman’s freedom to 

teach.163 The Supreme Court, however, did not elaborate on the interests involved in the 

particular case and redirected it to the appellate court. 

                                                           

160 HR 31 oktober 1969, ECLI:NL:HR:1969:AC4967, NJ 1970, 57 (Mensendieck I), HR 18 juni 1971, ECLI:NL:HR:1971:AC5125, NJ 
1971,407 (Mensendieck II). 

161 According to the Court of Appeal: ‘[dat een dergelijk beding, voor zover dit aan betrokkene] levenslang practisch de mogelijkheid 
ontneemt tot het geven van onderwijs in mensendieckoefeningen, in zodanige mate het aan Kerstens toekomende in de Grondwet 
verankerde recht op vrijheid tot het geven van onderwijs aantast, dat deze bepaling van de overeenkomst naar het voorlopig oordeel 
van het Hof in strijd moet worden geacht met de openbare orde en de goede zeden’. 

162 At the time in Article 208 (2) of the Dutch Constitution; now, Article 23(2). 

163 The Court noted: ‘dat het Hof, veronderstellenderwijs uitgaande van het hierboven omschreven standpunt van de Bond, aan zijn 
beslissing ten grondslag heeft gelegd, dat Kerstens zich jegens de Bond voor het leven heeft verbonden geen onderwijs te geven in 
mensendieckoefeningen indien zij niet de haar namens de Bond gegeven theoretische opleiding zou hebben bekroond met het slagen 
voor het door die Bond af te nemen examen; dat het Hof klaarblijkelijk heeft geoordeeld dat de omstandigheid dat het litigieuze 
beding aan Kerstens levenslang practisch de mogelijkheid ontneemt tot het geven van les in mensendieckoefeningen, zonder meer 
meebrengt dat gemeld beding in strijd moet worden geacht met de openbare orde en de goede zeden; dat het hier bedoelde 
onderdeel van het middel dit oordeel terecht bestrijdt; dat toch bij de beoordeling of een beding als het onderhavige in strijd is met 
de openbare orde en de goede zeden moet worden gelet op het belang hetwelk de overeenkomst beoogt te dienen, alsmede op de 
vraag of dat belang zo gewichtig is dat het een beperking van de door het Hof bedoelde vrijheid tot het geven van onderwijs in een 
mate als waarvan hier sprake is rechtvaardigt; dat dit onderdeel van het middel mitsdien in zoverre gegrond is…’ 
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The Court of Appeal in Arnhem found that the contractual restriction in this case provided 

quality assurance to the public that those who held the diploma could practice the paramedical 

profession of a Mensendieck teacher. This interest trumped the woman’s freedom to give 

lessons and, therefore, the contract did not infringe good morals and public order. Ms Kerstens 

challenged this judgment before the Supreme Court. The Supreme Court upheld the judgment 

and observed that the restriction on teaching the Mensendieck exercise in the situation where 

one failed the exam did not infringe Ms Kerstens’ right of education under Article 2 of the First 

Protocol to the ECHR.164 It also confirmed that the judgment of the Court of Appeal in Arnhem 

had taken the specific circumstances of the case into account. 

In his comment,165 Scholten stressed on the guidance provided by the Supreme Court for cases 

where contracts seek to restrict a party’s freedom. He emphasised that the courts must first 

consider the interest that enforcing the contract would serve and then evaluate whether this 

interest justifies the restriction of a party’s freedom. In this regard, he agreed with Drion, who 

presented the opinion that the manner of resolving a conflict between constitutionally protected 

interests and private law interests could not be distilled from any one interest alone.166 In his 

analysis, Van den Brink notes that the Mensendieck cases exhibit how fundamental and human 

rights can be utilised in the interpretation and application of Article 3:40(1).167 Similarly, Mak 

notes that the Mensendieck cases clarify ‘that the morality of a contract may be considered in 

light of a fundamental right, in this case the freedom to teach’.168 

 

3.3.2.1. The Conflicting Interests 

 

a) The right to education should be protected. 

 

The right to education is deeply embedded in the Dutch society. Its acceptance as a recognised 

constitutional right forms an integral part of the cultural history.169 According to Hooker, 

freedom of education is an extension of the principle of freedom of religion.170 The recognition of 

the right to education in the Dutch society originated with the public struggle against the State’s 

                                                           

164 Mensendieck II (n 160). 

165 Published along with Mensendieck I (n 160). 

166 Ibid. 

167 V van den Brink, De rechtshandeling in strijd met de goede zeden (BJU, 2002) 44-48. 

168 Mak (n 2) 85. 

169 J Scheerens et al, ‘OECD Review on Evaluation and Assessment: Frameworks for Improving School Outcomes Country Background 
Report for the Netherlands’ (2012) available at http://www.oecd.org/edu/school/NLD_CBR_Evaluation_and_Assessment.pdf 
(accessed on 05 June 2015). 

170 MT Hooker, Freedom Of Education: The Dutch Political Battle For State Funding Of All Schools Both Public And Private (1801-1920) 
(CreateSpace Independent Publishing Platform 2009) 1-4; See also K Broekhof and M Goemans, Secondary Education in the 
Netherlands (Council of Europe 1995) 9-11.  

http://www.oecd.org/edu/school/NLD_CBR_Evaluation_and_Assessment.pdf
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monopoly on education. The public wanted the freedom to set up and run schools free of the 

government requirement that the curriculum must be secular. As the terminology of the struggle 

was based on the analogy of the fight against state monopoly on religion, both these terms are 

closely associated. As noted above in Section 3.1.3.2. the present Dutch Constitution protects 

right to education under Article 23 and provides the freedom to set up schools (freedom of 

establishment), organise teaching in schools (freedom of organisation of teaching) and 

determine principles on which schools are based (freedom of religion and ideology). The Dutch 

pride themselves for having a ‘freedom of education much larger than in many other 

countries’.171 As a consequence, there is a wide variety of schools and school types with parents 

and students being able to freely choose the school they find suitable. School boards are also 

autonomous in the way they spend their money and develop staff policies. 

As noted in Section 3.1.3.2., besides the Dutch Constitution, various international and European 

instruments also protect the right to education. Thus, given its importance, the legal system 

should uphold this right to the greatest extent possible. Interestingly, in the context of present 

discussion, it can be argued that one of biggest factors which may have an impact on the 

education sector at present is the shortage of teachers in the labour market. It has been 

observed that a large part of the aged population of teachers will retire in the next five to ten 

years and schools are already facing difficulties in attracting new teachers and professional 

school managers.172 It would be interesting to see whether this development would have any 

impact on cases such as the Mensendieck cases.  

 

b) Restrictions serving a purpose of ‘overriding’ importance should be upheld. 

 

The importance of freedom of education in the Dutch society does not mean that it can never be 

restricted. Restrictions serving a purpose of overriding importance should always trump an 

individual’s interest in freedom of education. What can be considered to be a purpose of 

overriding importance would depend on the overall circumstances of each case. As noted above 

in Section 3.3.2., the restriction on the freedom of education in the Mensendieck case served a 

public interest. The public interest was ensuring that those who teach Mensendieck exercises 

are actually qualified to do so. The Court held that the importance of this interest outweighed 

the possible harm in allowing the restriction on the individual’s freedom of education in the 

particular circumstances of the Mensendieck case.  

                                                           

171 See the website of the Dutch Inspectorate of Education at http://www.onderwijsinspectie.nl/english/the-dutch-educational-
system (accessed on 05 June 2015). 

172 FJ de Vijlder, ‘Dutch Education: a closed or an open system? Or: the art of maintaining an open system responsive to its changing 
environment’ (Dutch ministry of Education, Culture and Science 2000); ‘Union warns of looming primary teacher shortage’ 
DutchNews.nl (December 30, 2013) at http://www.dutchnews.nl/news/archives/2013/12/union_warns_of_looming_primary.php 
(accessed on 05 June 2015). 

http://www.onderwijsinspectie.nl/english/the-dutch-educational-system
http://www.onderwijsinspectie.nl/english/the-dutch-educational-system
http://www.dutchnews.nl/news/archives/2013/12/union_warns_of_looming_primary.php
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It is important to keep in view that at the time of the cases, the Mensendieck profession was not 

as yet recognised by Dutch law as a paramedical profession. Arguably, this may have made it all 

the more important for the NMB to ensure that those who presented themselves as Mensendieck 

teachers adhered to a certain standard.173 As someone who had failed to complete the course 

monitored by the NMB, Ms Kerstens could not be a trusted representative of the profession. 

Allowing her to practice without completing the course would have also prejudiced the rights of 

those students who had followed and successfully completed the course.174 The professions of 

Mensendieck and Cesar (another method for remedial exercises) therapies were both given 

‘regulated’ status one year after the Mensendieck II case in 1972.175 Both these professions are 

now regulated by the Individual Health Care Professions Act (Wet op de Beroepen in de 

Individuele Gezondheidszorg, BIG) which came into force in 1997.176 The purpose of this Act is to 

promote and monitor the quality of health care, the same reason behind the restriction as 

argued by the NMB in the cases.  

Other restrictions that could outweigh the interest in protecting the freedom of education may 

include those imposed for the protection of national interests and maintenance of peace. So, for 

example, a contractual restriction imposed upon a cleric by an employing religious institution 

not to teach certain controversial material on the grounds that it may be used to incite racial 

hatred, could be a situation where freedom of education is validly compromised.  

 

c) Party autonomy should be respected.  

 

One could argue that courts should respect the bargains of individuals to restrict their right to 

education. If an individual has made his/her right to education the subject of a contract, and 

subsequently, accepted a restriction on this right, then it appears to be in the interest of justice 

that s/he should be bound by such a promise. It should also be kept in mind that in cases such as 

the Mensendieck cases where a restriction has been voluntarily accepted by a party on a 

particular aspect of his/her right to education, that party is still free to enjoy all other aspects of 

this right. As noted above in Section 3.1.4, various aspects of party autonomy have been 

recognised by instruments enshrining human rights.  

                                                           

173 Mensendieck II (n 160): ‘dat de Bond, die opleidt tot een zeer speciaal aan de naam Mensendieck gebonden beroep en die strenge 
eisen stelt aan haar gediplomeerde leden, er dringend en spoedeisend belang bij heeft dat Kerstens, die voor het diploma niet in 
aanmerking kwam, zich, in overeenstemming met de door Kerstens getekende verklaring, niet langer van de naam Mensendieck 
bedient en met name die naam van haar naambord verwijdert…' 

174 Ibid. 

175 See the website of Dutch Mensendieck Remedial Therapy Association 
http://www.vvocm.nl/Oefentherapeut/OverVvOCM/Historie.aspx (accessed on 05 June 2015). 

176 J Legemaate, ‘Evaluation of the Dutch Individual Health Care Professions Act’ (2003) 19 Nederlands Tijdschrift voor Geneeskunde 
147, 893-895.  

http://www.vvocm.nl/Oefentherapeut/OverVvOCM/Historie.aspx
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The validity of this analysis, however, may be called into question in cases where the restriction 

on the right to education is severe and where it is doubtful whether there was true substantive 

autonomy on part of the person accepting the restriction. For example, in the Mensendieck cases, 

the woman accepted the restriction on her freedom to teach at the age of 19. This could have 

been one of the factors because of which she may have not fully appreciated the consequences of 

accepting the restriction and this was recognised by the Court of Appeal in The Hague.  

Consider also the following example: B considers animal testing to be unethical. C is a student 

who has to conduct tests on animals for his research, within the limits prescribed by law. 

Knowing that C is struggling to make ends meet, B enters into a contract with C which states that 

C can purchase basic food items from B’s store at a subsidised price if he stops conducting tests 

on animals. It is also stipulated that if it is later discovered that C has been conducting tests on 

animals for his research, he would have to compensate B for the full price of the goods that he 

has purchased at subsidised rates. Would the restriction on C’s right to education in this case be 

upheld? One of the interests that may play a role would be C’s precarious financial position, 

which may lead one to question whether there was true substantive autonomy. If it is found that 

C was lacking true substantive autonomy, it could be argued that respecting party autonomy 

would mean that the contract should be found null on grounds of good morals and public order. 

In any case, much will depend on the overall circumstances surrounding the contract.  

 

3.3.3. Comparative Remarks 

 

There appears to be no English law authority on contracts restricting the right to education and 

the lack of academic debate suggests that this is not an area of pressing concern. It is difficult to 

predict how the English courts would deal with such contracts. One could anticipate that a 

reasonableness test would be used to determine whether or not the contract is ineffective; 

however, this is not certain. In the Netherlands, on the other hand, a dispute on the validity of a 

contractual restriction on the right to education led to the Mensendieck cases. These cases gave 

the Dutch Supreme Court an opportunity to clarify the general framework for assessing whether 

or not a contract which restricts the exercise of a certain constitutionally recognised right is 

contrary to public policy and good morals. The two-tiered Mensendieck test requires firstly, an 

assessment of the interest the restriction is trying to protect and secondly, an evaluation of 

whether the importance of the interest justifies a restriction on the right of a person. This test, it 

can be argued, is essentially akin to a proportionality test requiring a balance between the 

interests the party imposing the restriction is trying to protect with the interests of the party 

being restricted.  
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3.4. CONTRACTS RESTRICTING THE FREEDOM OF RELIGION 

 

The focus of this section is on contracts that in some manner restrict a person’s freedom of 

religion. This freedom includes the freedom not to follow any religion.  

 

3.4.1. English law 

 

There appears to be an absence of reported cases directly dealing with the question of whether 

or not a contract is contrary to public policy if it restricts the freedom of religion of an individual. 

Some guidance may be obtained from case law dealing with testamentary dispositions that 

involve a restraint on an individual’s freedom of religion.  

The general approach of the English courts has been not to allow limitations on the principle of 

freedom of testation on grounds that a testamentary instrument restricts the freedom of religion 

of an individual. The decision of the House of Lords in the 1943 case of Clayton v Ramsden177 

concerned a dispute on a condition in a will which stated that the legatee should not marry a 

person ‘not of Jewish parentage and of the Jewish faith.’ While the Law Lords revealed their 

distaste for such a clause, they were not prepared to invoke grounds of public policy for avoiding 

it. According to Lord Romer, the testator was  

 

one of those testators, of whom I venture to think there have been far too many, who, by 

means of a forfeiture clause, have sought to compel a person to whom benefits are given 

by the will to act or refrain from acting in matters concerned with religion, not in 

accordance with the dictates of his own conscience, but in accordance with the religious 

convictions of the testator himself.178 

 

The condition in Clayton was, nevertheless, declared void. Four out of the five Law Lords found 

the expression ‘of the Jewish faith’ uncertain, since, according to them, faith was a matter of 

degree and the testator had failed to give any indication as to what degree of faith was required. 

In the subsequent case of Blathwayt v Baron Cawley,179 the House of Lords refused to follow the 

Clayton line of reasoning. Blathwayt was a post-ECHR case that concerned a clause providing for 

forfeiture of the beneficiary's interest in the estate if he became a Roman Catholic. It was inter 

alia argued by the counsel that, although there was no instrument directly applicable to the 

private document before the court, in the light of the ECHR, the clause in question should be 

                                                           

177 [1943] A.C. 320. 

178 Ibid 332. 

179 [1976] AC 397. 
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declared contrary to public policy as it discriminated against the person on religious grounds. 

Their Lordships did not find this reasoning convincing and unanimously upheld the condition. 

Lord Wilberforce observed:  

 

I do not doubt that conceptions of public policy should move with the times and that 

widely accepted treaties and statutes may point the direction in which such conceptions, 

as applied by the courts, ought to move. It may well be that conditions such as this are, or 

at least are becoming, inconsistent with standards now widely accepted. But acceptance 

of this does not persuade me that we are justified… in introducing for the first time a rule 

of law which would go far beyond the mere avoidance of discrimination on religious 

grounds. To do so would bring about a substantial reduction in another freedom, firmly 

rooted in our law, namely that of testamentary disposition. Discrimination is not the 

same thing as choice: it operates over a larger and less personal area, and neither by 

express provision nor by implication has private selection yet become a matter of public 

policy.180 

 

Similarly, Lord Cross of Chelsea remarked 

[I]t is true that it is widely thought nowadays that it is wrong for a government to treat 

some of its citizens less favourably than others because of differences in their religious 

beliefs; but it does not follow from that that it is against public policy for an adherent of 

one religion to distinguish in disposing of his property between adherents of his faith 

and those of another. So to hold would amount to saying that though it is in order for a 

man to have a mild preference for one religion as opposed to another it is disreputable 

for him to be convinced of the importance of holding true religious beliefs and of the fact 

that his religious beliefs are the true ones.181 

 

While testamentary freedom does enjoy a special place in English law and has been described as 

the ‘corner-stone’ of the common law,182 it may be the case that a similar approach would also be 

adopted for cases involving contracts that restrict a person’s freedom of religion. As Lloyd 

suggested in 1953,  

 

                                                           

180 Ibid 426. 

181 Ibid 429-430. 

182 P Hoser, ‘Family Provision for Non-spouse Dependants” (1984) 14 Fam. Law 171. It has also been described as ‘the greatest 
latitude ever given ... to the volition or caprice of the individual.’ in HM Sumner, Village Communities in the East and West, (3rd ed, H. 
Holt and Company 1876) 42. 
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…[English Law] appears to recognise no limitations on the right to stipulate that a person 

should either adopt or not adopt a particular religion. Whether a condition obliging a 

person not to adopt any religion would be valid is perhaps more doubtful though there 

seems no obvious reason at the present day why it should not be upheld 183  

 

Nevertheless, caution needs to be exercised when relying on these authorities for predicting 

how the courts would approach restrictions on a person’s freedom of religion imposed through 

the machinery of a contract in present times for, inter alia, two reasons. Firstly, it is not certain 

whether the courts would view contractual restrictions on freedom of religion in a similar 

manner to testamentary restrictions. Testamentary conditions do not involve reciprocal 

promises, which may be a feature of contracts. It is not entirely settled how the courts would 

view an express promise given or received for the restriction of freedom of religion in return for 

consideration. Secondly, it remains to be seen whether and if so, how the enactment of the HRA 

and the duty of the court to act in a manner which is compliant with the ECHR rights would 

impact this area of law.184 There is a possibility that as a result of the HRA, the courts adopt a 

more protectionist approach towards the right of freedom of religion. Consequently, it may 

result in the unenforceability of (certain) restrictions on this right. 

 

3.4.2. Dutch Law 

 

Dutch courts have displayed an especially strong dislike for contracts that restrict a person’s 

freedom of religion. These contracts are traditionally considered to be contrary to good morals 

and public order. Examples of situations where such contracts have been held null can be found 

in case reports.  

The District Court of Amsterdam in its judgment of 6 May 1921 held that agreements between 

spouses belonging to different faiths on aspects of their religious life are contrary to good morals 

and public order.185 In the case of 25 October 1948, the Court of Appeal in Arnhem was faced 

with a dispute between a landlord and a tenant.186 The landlord had leased the land to the tenant 

on the condition that the he would remain active for the Protestant Church. After a few years, the 

tenant became a Jehovah’s Witness and the landlord subsequently terminated the lease. The 

                                                           

183 D Lloyd, Public Policy: A Comparative Study in English and French Law (University of London: Athlone Press 1953) 34. 

184 S Grattan and H Conway, ‘Testamentary Conditions in Restraint of Religion in the Twenty-first Century: An Anglo-Canadian 
Perspective’ (2005) 50 McGill Law Journal 3, 511; M Harding, ‘Some Arguments against Discriminatory Gifts and Trusts’ (2011) 31 
Oxford Journal of Legal Studies 2, 303. 

185 Rb Amsterdam 6 mei 1921, NJ 1922,121. 

186 Hof Arnhem 25 oktober 1948, NJ 1949, 331. 
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court held that the condition in the contract was a violation of freedom of religion and was held 

to be contrary to good morals and public order.  

 

3.4.2.1. The Conflicting Interests 

 

a) Freedom of religion should be protected. 

 

Freedom of religion is considered to be the oldest fundamental right guaranteed in the 

Netherlands.187 The Union of Utrecht of 1579, the treaty on which the confederate Republic of 

the United Netherlands was based, guaranteed the freedom to profess religious beliefs as well as 

freedom from interference. As noted is Section 3.1.3.3., the present Constitution guarantees the 

freedom of religion under Article 6(1). Article 6 is understood to protect the freedom of both, 

religious and non-religious belief.188 The guarantee of freedom of religion and belief in the 

Constitution has an open structure in the sense that it does not specify the scope of exercising 

one’s religious freedom.189 Nevertheless, the freedom under this Article is meant to be wide-

ranging as it envisions not only the right to freely manifest one’s religious beliefs and opinions 

but also the freedom to act according to that opinion.190 Other articles of the Dutch Constitution 

supplement the freedom of religion.191 Similarly, as noted above in Section 3.1.3.3., other 

international and European instruments also seek to protect various aspects of this freedom and 

recognise it as a human right.  

 

b) Restrictions serving a purpose of ‘overriding’ importance should be upheld. 

 

The cases discussed above now need to be considered in the light of the Mensendieck 

judgments.192 As noted in Section 3.3.2., these decisions lay down the present framework for 

assessing whether or not a contractual restriction of an individual’s freedom is contrary to good 

morals and public order. This framework requires an evaluation of the interest served by the 

restriction. If the interest served by the restriction is of overriding importance that justifies 

restraining an individual’s freedom, the restriction would be upheld.  

                                                           

187 SC van Bijsterveld, ‘Freedom of Religion in the Netherlands’ (1995) 2 BYU Law Review, 555. 

188 Ibid 557-588. 

189 See also SC van Bijsterveld, De verhouding tussen kerk en staat in het licht van de grondrechten (Tjeenk Willink 1988); MM den 
Boer, ‘Artikel 6 Grondwet: vrijheid van godsdienst en levensovertuiging’, in NJCM-Bulletin 1987, 110-127. 

190 SC van Bijsterveld (n 187) 557. 

191 Ibid 558-560. 

192 Mensendieck I and II (n 160). 
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Various situations can be envisioned where this could be the case as far as restrictions on a 

person’s freedom of religion are concerned. One scenario could be where the restriction on 

freedom of religion is placed for the safety of the person being restricted and others. For 

example, B concludes a contract with C for skating on C’s private ice rink. One condition of using 

the rink imposed by C is that the skater must not be under the influence of any drug when using 

the rink. The violator of this condition would be banned from skating and the deposit s/he paid 

would be considered forfeited. B consumes a ‘space cake’193 and argues that as s/he is a 

Rastafarian, the condition against consumption of drugs is a restriction on her/his freedom of 

religion as far as consumption of marijuana is concerned and consequently, is contrary to good 

morals and public order.194 In such a scenario, while it may be true that the contractual 

restriction placed on B by C might have the effect of restricting her/his religious beliefs, it seems 

to be very unlikely that the courts would find the condition against drug use contrary to good 

morals and public order.  

Another possible scenario could be where the restriction on the freedom of religion is placed for 

the benefit of a particularly vulnerable religious class. For example, B, a member of the 

Ahmadiyya community,195 provides subsidised housing to other members following her/his 

faith, who s/he fears might be targeted by extremists because of their religious beliefs.196 C, who 

is a member of the Ahmadiyya community, enters into a subsidised housing agreement with B 

and the contract expressly requires C to remain a member of the Ahmadiyya community to enjoy 

the benefit. After 3 months, C adopts a different faith. B subsequently seeks to revoke the 

subsidised housing agreement and evict C on the basis of the provision requiring him/her to 

remain a member of the Ahmadiyya community. Assuming that other laws affecting the landlord 

tenant relationship are not invoked, can C argue in defence that the clause requiring him/her to 

be a member of the Ahmadiyya community is contrary to good morals and public order? It can 

be argued that in such a case it is doubtful if the courts would follow the decision of 25 October 

1948 of the Court of Appeal in Arnhem,197 as the restriction of freedom of religion in the present 

scenario promotes the interest of a particularly vulnerable class. However, much will depend on 

the overall circumstances of the case.  

 

                                                           

193 ‘Space cakes’ is a common name for muffins, brownies, and cookies baked with marijuana. 

194 Rastafari is a religion developed in Jamaica in the 1930s, following the coronation of Haile Selassie I as King of Ethiopia in 1930. In 
the Rastafari religion, Marijuana is regarded as a herb of religious significance. For an overview, see 
http://www.bbc.co.uk/religion/religions/rastafari/ (accessed on 05 June 2015). 

195 The Ahmadiyya community is a persecuted class of Muslims, which is considered to be heretical by orthodox Muslims in the sub-
continent. For an overview http://news.bbc.co.uk/2/hi/south_asia/8711026.stm (accessed on 05 June 2015). 

196 See AM Khan, ‘Persecution of the Ahmadiyya Community in Pakistan: An Analysis Under International Law and International 
Relations’ 16 (2003) Harvard Human Rights Journal 217. 

197 Hof Arnhem (n 186).  
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c)  Party autonomy should be respected. 

 

Commenting on the decision of 25 October 1948 of the Court of Appeal in Arnhem, Smits argues: 

 

It seems rather paternalistic to say that fully capable private persons would never be 

allowed to contract about their fundamental rights. If one is allowed to contract with a 

doctor about undergoing surgery, thus allowing a violation of one’s bodily integrity, why 

would it not be possible to agree to give up expressing one’s religion in public?198  

 

If an individual has made her/his freedom of religion the subject (or one of the subjects) of a 

contract, and subsequently, accepted a restriction on this freedom, then it only appears to be in 

the interest of justice that s/he should be bound by such a promise. As noted above in Section 

3.1.4., various aspects of party autonomy have been recognised by instruments enshrining 

human rights.  

However, as previously argued in the context of contracts restraining other human rights, 

whether this interest would support the finding that the contract should be valid or null depends 

on the position of the contracting parties. Where one of the parties is lacking substantive 

autonomy, it could be argued that respecting party autonomy would support the finding that the 

contract should be declared null on grounds of good morals and public order.  

 

3.4.3. Comparative Remarks 

 

If the law on testamentary conditions is taken to be a reliable indicator of how the English courts 

would view the validity of contractual restrictions on a person’s freedom to religion, it would 

appear that the English and Dutch approaches differ significantly. While English courts tend to 

tolerate certain restrictions on a person’s freedom of religion, the Dutch courts have consistently 

found contractual restrictions on an individual’s freedom of religion to be contrary to public 

policy and good morals.  

There is, however, no certainty that English courts would actually adopt the same approach 

towards contractual restrictions on an individual’s freedom of religion as they have in relation to 

testamentary restrictions. This may be especially relevant in cases where a restriction on a 

person’s freedom of religion is central to the contract. One should also bear in mind that the case 

law discussed in relation to testamentary restrictions on an individual’s freedom of religion 

were established in the post-ECHR but pre-HRA era. There is a possibility that as a result of the 

HRA, the courts adopt a more protectionist approach towards freedom of religion, even 
                                                           

198 Smits (n 2) 20.  
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declaring restraints in testamentary conditions that restrict a person’s freedom of religion to be 

ineffective. On the other hand, in the Dutch legal system, in the light of the Mensendieck cases, it 

would not be completely surprising if the Dutch courts uphold certain restrictions on an 

individual’s freedom of religion if the purpose of the restriction is found to be justified in the 

overall circumstances of the case. The law is, thus, far from certain.  

 

3.5. CONTRACTS RESTRICTING THE FREEDOM TO MARRY 

 

A contract restricting the freedom to marry is any contract which restricts or prevents a party 

from marrying or which deters marriage in so far as it makes a person uncertain whether s/he 

may marry or not. 

 

3.5.1. English law 

 

English law tends to distinguish between general and partial restraints on marriage. A general 

restraint results in a complete restriction on a party’s marriage. It is presumed to be a long 

established principle of English law that contracts which completely restrain a party from 

marrying are contrary to public policy.199 In Lowe v Peers,200 the defendant had covenanted 

through a contract that he would not marry anyone other than the claimant and, if he did marry 

someone else, would pay the claimant £1000 within three months of his marriage. After his 

marriage to a third party, the claimant sued him for breach of contract. It was held that the 

contract was contrary to public policy as it involved a promise by the defendant not to marry 

anyone other than the plaintiff, yet she was under no obligation to marry him.  

The prohibition of general restraints on marriage, however, does not appear to be an absolute 

rule if the law on conditional gifts is taken into account. In Gibson v Dickie,201 an agreement by 

which the claimant would pay the defendant, with whom he cohabitated, an annuity for life 

provided she remained single after they separated, was held to be valid. The reason given was 

that the gift was not for the restraint of marriage but to ensure that the claimant ‘should live sole 

and chaste’.202 Webb v Grace203 concerned an agreement whereby a single woman was entitled to 

£40 annuity for the rest of her unmarried life and this was to be reduced to £20 on the 

                                                           

199 See RM Trapani, ‘Conditions in Restraint of Marriage’ (1939) 14 St. John's Law Review 1, 91. See also Z Mansoor ‘Contracts 
Contrary to Public Policy under English and Dutch Law: The Case of Agreements Affecting Matrimony’ (2014) 22 European Review of 
Private Law 5, 703-727. 

200 [1768] 4 Burr 2225. 

201 [1815] 3 M. & Sel. 463. 

202 Ibid at 464. 

203 [1848] EngR 823. 
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occurrence of her marriage. The Lord Chancellor held that the proviso reducing her annuity was 

not an unreasonable restraint on marriage since it was one of the terms of the original 

arrangement between the parties. Consequently, it was not contrary to public policy. It would 

appear that the key difference between enforceability and unenforceability of general restraints 

is the presence of an express promise not to marry either given (‘I will not marry’) or taken (‘you 

will not marry’) as consideration. Where such promises are present, it is unlikely for the court to 

uphold them. On the other hand, a promise given or taken for a benefit ‘till the time of marriage’ 

may be upheld.  

There appears to be no authority strictly on contracts in partial restraint of marriage. Chitty on 

Contracts suggests that some guidance in this regard may be obtained from the law on 

testamentary conditions in partial restraint of marriage.204 In Young v Furse,205 a condition 

against marriage before the age of 21 was upheld. As noted above in the context of contracts 

restricting the freedom of religion (Section 3.4.1.), Clayton v Ramsden involved a partial restraint 

on marriage that required the beneficiary not to marry a person not ‘of the Jewish faith’.206 This 

clause imposing a partial restraint on marriage was found not to be in violation of public policy. 

In re Lanyon,207 a partial restraint was unusually held to be contrary to public policy. The 

restraint in this case was against marriage with a blood relation. Given the state of medical 

science at the time of the decision, the court believed that it would be almost impossible to know 

if a person was related by blood. The overall state of the law has led one scholar to observe that 

‘legality seems to be the rule, in fact; illegality the exception’.208 

Also, as noted in the discussion on contracts restricting a party’s freedom of religion in Section 

3.4.1., caution needs to be exercised when relying on these authorities on conditional gifts and 

testamentary conditions for predicting the approach of the courts towards contractual 

restrictions on marriage. Conditional gifts and testamentary conditions do not involve reciprocal 

promises, which may be a feature of contracts. It also remains to be seen whether and if so, how 

the enactment of the HRA and the duty of the court to act in a manner which is compliant with 

the ECHR rights would impact this area of law.209  

 

3.5.1.1. The Conflicting Interests 

 

 

                                                           

204 Prentice (n 71) 1268. 

205 [1857] 8 De G., M. & G. 756.  
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207 [1927] 2 Ch. 264. 
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a) Freedom to marry should be protected. 

 

Annulling conditions in restraint of marriage seems to be a Roman tradition210 imported into 

English law, but the basis for the interest to be protected is unclear.211 It is also possible that 

religious sanctity associated with marriage played a role in the invalidity of such contracts.212  

In the context of testamentary freedom, Grattan and Conway note that ‘in general the common 

law has sought to override testamentary freedom on the ground of public policy in a relatively 

limited range of circumstances, one of which could broadly be described as “protecting or 

preserving the family”’.213 ‘Under this rubric’, note Grattan and Conway, ‘the judiciary has been 

prepared to override both total restraints on marriage and certain conditions that tend to 

interfere with a parent’s duty to bring up and educate his or her children’.214 Case law reveals 

that the substantive right of freedom of marriage has been traditionally protected by common 

law in certain instances even prior to the enactment of the ECHR. While there is no settled 

authority which suggests that human rights instruments would play a significant role in the 

finding that these contracts are contrary to public policy, it is also difficult to rule this possibility 

out.  

 

b) Party autonomy should be respected.  

 

As has been observed in the context of other human rights, one could argue that individuals who 

have freely made their freedom of marriage the subject of a bargain should be held accountable 

for their actions. Consequently, this interest can support the finding that such contracts should 

not be declared contrary to public policy. One could supplement this argument on the basis that 

if the courts do not uphold the agreement they would be undermining party autonomy, aspects 

of which have recognition through international and European instruments.215 

Indeed, in the context of the law on testamentary conditions (which may also apply to 

contractual conditions) freedom of testation (or freedom of contract, for our purposes) has 

played an especially important role. In this context, freedom of testation may override human 

rights. For example, in Blathwayt, Lord Wilberforce acknowledged that the ECHR had relevance 

to the enforcement of conditions in testamentary instruments that are or becoming ‘inconsistent 

                                                           

210 Browder Jr (n 214) 1289; See also JW Wessels The Law of Contract in South Africa volume 1 (Hortors Limited 1937) 177. However, 
this view is disputed see M Kaser, Das römische Privatrecht vol 1 (Beck 1971) 307. 

211 Browder Jr, Ibid 1289. 
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215 See Section 3.1.4. 
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with standards now widely accepted’;216 nevertheless, he was unprepared to allow this to 

override testamentary freedom.  

It should also not be assumed that freedom of contract would be given the same weight as 

freedom of testation in cases of restraints on marriage. One could argue that the likelihood of 

contractual freedom being given decisive weight (and consequently, the contract being declared 

valid) would be higher in cases where the restriction on marriage appears to be for the benefit of 

the party restrained. For example, in Gibson v Dickie,217 the court found that providing 

maintenance to the claimant with the intention of keeping her ‘sole and chaste’ was reasonable. 

However, this case was decided in 1815 and it is doubtful whether the same view on keeping a 

person ‘sole and chaste’ would be adopted today.  

Examples in which the present interest could play a decisive role today could include situations 

where the restraint on marriage is imposed for the sake of a person’s health.218 So, a contract by 

which a brother agrees with his sister, who suffers from alcoholism, that he will pay for her 

upkeep provided she goes to rehab and does not marry her alcoholic fiancé till the time she is 

cured, may be upheld. Similarly, a promise not to marry before completing a course of training 

or study appear to be situations where this interest could play a pivotal role.  

However, in situations where the substantive autonomy of the individual accepting the 

restriction on his/her freedom of marriage is disputable,219 the argument in favour of respecting 

the autonomy of the individual could actually be used in support of the finding that the contract 

should be declared contrary to public policy.  

 

3.5.2. Dutch law 

 

Under Dutch law, any contract that seeks to unreasonably restrain a party from marriage is 

considered to be contrary to good morals and public order.220 However, finding examples of 

what constitutes unreasonable in this context proves to be a challenging task.  

The law of succession may provide some guidance in exemplifying the attitude of the courts. In 

1949, the District Court of Middelburg221 held that a survivorship clause which implied that a 

beneficiary of an estate could not remarry without giving up his right to shares in a company 

was not contrary to good morals and public order. Similarly, in 1994, the District Court of 
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Alkmaar222 noted that a clause which conferred a right of benefit on the surviving spouse that 

expired on remarriage was not contrary to good morals and public order according to the 

prevailing public opinion.  

The decision of 4 September 2012 of the Court in 's-Hertogenbosch223 is also important for this 

area of law. While this case concerned a restraint on a quasi-marital relation, it is unlikely that 

the Court would have used a different approach had the restriction been imposed on marriage. 

In this case, the defendant and his partner bought a house but failed to take possession. As a 

result of this, they had to pay a fine to the Deposit Guarantee Fund (Waarborg Garantiefonds). 

Around the same time, the relationship between the partners ended. The defendant concluded a 

loan contract with his parents who agreed to help him financially. One condition of the loan 

contract was that the outstanding balance of the loan will have to be immediately repaid if the 

defendant reunited with his ex-partner. Subsequently, it was discovered that the defendant was 

indeed living with the same partner and consequently, the parents demanded the defendant 

repaid them. The parents then brought an action for recovery when the defendant failed in his 

obligation. The court held that the provision on the immediate payment of the loan if the 

defendant re-entered into a relationship with his partner unduly restricted him and the contract 

was null under Article 3:40 (1). It was also observed that the contract was contrary to Article 10 

of the Dutch Constitution, which protects various aspects of an individual’s right to privacy, and 

Article 8 of the ECHR, which protects various aspects of an individual’s private and family life.  

The Court noted that to decide whether the provision is contrary to good morals and public 

order, the purpose the provision is intended to serve and whether this purpose is so important 

that it justifies curtailing the freedom of the defendant’s private life needs to be assessed.224 

While being sympathetic to the intentions of the parents, the Court held that given the 

precarious financial situation of the defendant, the provision unjustifiably violated the 

defendant’s right to private life. The judgment also supports the principle that an express 

promise not to marry/enter into a relationship will not be upheld by judiciary under Dutch law.  

Most recently, in the decision of 29 January 2014, the District Court of North Holland225 held that 

a testamentary condition which stipulates that claims of other heirs become directly executable 

against the surviving spouse who remarries or enters into a registered partnership without a 

nuptial agreement is not contrary to good morals and public order. The court rejected the 

submission that such a condition unreasonably restricted remarriage and observed that it could 

not be considered repulsive according to the prevalent social attitude of the Dutch society. 

                                                           

222 Rb Alkmaar 4 mei 1994, ECLI:NL:RBALK:1994:AB8770, NJ 1995, 281. 
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on the validity of contractual restrictions on fundamental rights in the Mensendieck Cases (n 160). 
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3.5.2.1. The Conflicting Interests 

 

a) Freedom to marry /choosing a partner should be protected. 

 

There is some authority that the ‘earliest application of public policy in Roman-law rule related 

to the restraint of freedom of marriage’; however, this view is disputed.226 It has also been 

observed that under Roman-Dutch law, agreements penalising marriage or rewarding celibacy 

were void. However, under this system of law, contracts restraining freedom of marriage were 

only void if they prohibited parties from entering into marriage altogether. If the restriction 

concerned marriage to a particular person, the contract’s validity was not questioned, since the 

restricted party could marry someone else.227 

Nevertheless, in the present day, the importance of an individual’s freedom of marriage and 

choosing a partner cannot be undermined in the Dutch legal system. In the decision of 4 

September 2012, the restriction on the party was in relation to a specific individual, yet this was 

still held to be unacceptable. The court suggested that morality raises certain interests above the 

threshold of where parties can make legally binding agreements.228 Freedom of 

marriage/choosing a partner could perhaps be one such interest in the appropriate case. As 

noted above in Section 3.1.3.4., various aspects of the right to freedom of marriage are also 

recognised by national and European instruments on human rights.  

 

b) Restrictions serving a purpose of ‘overriding’ importance should be upheld. 

 

The cases discussed above now need to be considered in the light of the Mensendieck judgments. 

As noted in the Section 3.3.2., these decisions lay down the present framework for assessing 

whether or not a contractual restriction of an individual’s freedom is contrary to public order 

and good morals. This framework requires an evaluation of the interest served by the 

restriction. If this interest is of overriding importance that justifies restraining an individual’s 

freedom, the restriction would be upheld. It must be admitted that it is difficult to envision 

situations where this could be the case as far as restrictions on a person’s freedom of marriage 

are concerned. As argued in the context of English law,229 it may be the case that restrictions 

imposed on marriage for the sake of a person’s health may be upheld.  

 

                                                           

226 See Wessels (n 210) and Kaser (n 210). See also, L Hawthorne ‘Public policy: the origin of a general clause in the South African law 
of contract’ (2013) 19 Fundamina (Pretoria) 2, 300. 

227 Ibid Hawthorne, 308.  
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c) Party autonomy should be respected. 

 

The case law discussed also reveals that Dutch courts have, on occasions, adopted a generous 

approach towards the implementation of clauses that may have the effect of deterring or 

restricting marriage. The main interest that appears to have been decisive in these cases is 

respecting the autonomy of the parties and the individuals’ right to manage their own family 

affairs. This appears to be in line with the general attitude of the Dutch society which believes 

that the state should only interfere in the family life of individuals in situations where there is an 

extremely pertinent reason, such as the interest of the children.230 So for example, in the 1949 

judgment of the District Court of Middleburg mentioned above,231 it was held that the intention 

of the clause was not to restrain marriage or to promote sexual promiscuity but rather to allow 

the distribution of property according to the wishes of the testator. A similar theme can also be 

observed in the decision of 29 January 2014 of the District Court of North Holland, wherein 

freedom of testation was considered critical.232 As noted above in Section 3.1.4., various aspects 

of party autonomy have been recognised by instruments enshrining human rights. 

However, caution should be exercised in concluding that this interest would always be given 

decisive weight. Cases where the restraint has been upheld have invariably dealt with the 

disposition of property by way of a testamentary instrument that did not involve an express 

promise not to marry. The manner in which weight is distributed amongst the conflicting 

interests in cases where this promise is at the centre of the dispute may thus be different, as can 

be seen by the judgment of 4 September 2012.233  

Further, in situations where the restriction is extreme and/or the substantive autonomy of the 

individual accepting the restriction on his/her freedom of marriage is disputable,234 the 

argument in favour of respecting the autonomy of the individual could be used in support of the 

finding that the contract should be declared contrary to good morals and public order.  

 

3.5.3. Comparative Remarks 

 

Restrictions on an individual’s freedom of marriage may be found contrary to public policy and 

good morals under both English and Dutch law. English law tends to distinguish between 

general and partial restraints on the freedom of marriage. Contracts imposing a general restraint 
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on an individual’s freedom of marriage are usually considered to be ineffective in English law on 

grounds of public policy and good morals. However, case law reveals that the situation is less 

straightforward. There is no direct authority on contracts partially restricting an individual’s 

freedom to marry. Utilising case law on testamentary conditions in partial restraint on marriage, 

one could argue that such restraints may be upheld. Nevertheless, there is no certainty that the 

courts would adopt the same approach for contractual restrictions on marriage as they have in 

cases of testamentary restrictions. There is also an absence of post-HRA case law on this area 

and it remains to be seen how the enactment of this instrument impacts the law. While making 

generalisations is difficult, one gets the impression that contracts restraining marriage may be 

upheld if the imposed restriction is within reason and worded properly (i.e. it reflects the 

intention that the restrain is actually for the benefit of the party restrained).  

Dutch law does not appear to differentiate between general and partial restraints. Analysis of 

recent cases dealing with contractual and testamentary restrictions on the freedom to marry 

/choosing a partner reveal that the validity of such restrictions will depend on the application of 

the Mensendieck test, which takes into account all the circumstances surrounding the case into 

account. Nevertheless, it can be argued on the basis of case law analysed from both jurisdictions 

that the likelihood of a court finding an express promise not to marry, either given or taken to be 

contrary to public policy and good morals is significantly high.  

 

3.6. CONTRACTS RESTRICTING PERSONAL LIBERTY 

 

This section focuses on contracts that seek to restrict the personal liberty of an individual. While, 

in the present day, such contracts may be mostly relevant in the context of bonded labour, 

making them a sub-category of contracts restricting the right to work, this category is much 

broader and encompasses other contracts that adversely affect the personal liberty of the 

individual.  

 

3.6.1. English Law 

 

The leading case on this area of law is Horwood v Millar’s Timber and Trading Co.235 In this case a 

clerk borrowed money from a moneylender. The agreement for the transaction included 

prohibitions on his living anywhere other than in his current house, leaving his job without the 

lender’s written consent, borrowing money or selling any of his furniture, among other things. 

The contract was held to be void being contrary to public policy as it unduly restricted the 
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liberty of the borrower and reduced him to the status of adscriptus glebae.236 Lord Cozens-Hardy 

M.R. noted: 

 

Such a covenant would prevent the man from employing a doctor or a surgeon in the 

case of illness in his family, and would prevent him from raising money for the 

maintenance of his wife and children, or for the education of the latter. I think this is a 

deed which the law must recognise as bad on grounds of public policy of the most well-

established kind.237 

 

In the earlier case of Denny’s Trustee v Denny,238 a father and son entered into an agreement 

whereby the father promised to pay his son’s debts and to pay him an annuity if the son did not 

become bankrupt, improved his lifestyle, gave up some named associates, did not go within 80 

miles of Piccadilly Circus without the father’s consent, did not borrow money, bet or have any 

contact with any moneylenders, bookmakers or turf accountants or their servants. This contract 

was upheld as the court declared that the father’s object was to save his son from moral and 

financial ruin.  

The principle established in Horwood was applied in King v Michael Faraday and Partners, 

Limited,239 where it was held that it would be against public policy to enforce an agreement 

which would deprive the debtor of his sole means of support. More recently, in Johnstone v 

Bloomsbury Health Authority, it was noted that Horwood and King provide evidence that the 

court have protected individuals from the ‘servile incidents’ of a contract.240 

 

3.6.1.1. The Conflicting Interests 

 

a) The personal liberty of an individual should be protected. 

 

The respect for personal liberty of an individual is now reflected in the public attitude towards 

slavery. The general abhorrence for slavery is also not a recent phenomenon; it can be traced 

back to at least the year 1772 when Lord’s Mansfield judgment in R v Knowles, ex parte 

Somerset241 emancipated a slave in England. This seminal judgment eventually led to the 
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enactment of the Slavery Abolition Act 1833.242 While international and European instruments 

recognise the prohibition on slavery and respect the personal liberty of an individual as a human 

right as noted in Section 3.1.3.5., English law on the topic predates these developments. 

McKendrick notes that ‘A contract of slavery would be a violation of Article 4 of the Convention, 

but English law already refuses to recognise the validity of such a contract.’243  

Some scholars suggest that personal liberty is such an important right that it negates any 

discussion on the principle of freedom of contract. This was explained in On Liberty by John 

Stuart Mill, who believed that individuals should not be free to limit their personal freedom by 

means of a contract:  

 

The reason for not interfering, unless for the sake of others, with a person's voluntary 

acts is consideration of his liberty. His voluntary choice is evidence that what he so 

chooses is desirable, or at least endurable, to him, and his good is on the whole best 

provided for by allowing him to take his own means of pursuing it. But by selling himself 

for a slave, he abdicates his liberty; he forgoes any future use of it beyond that single act. 

He therefore defeats, in his own case, the very purpose which is the justification of 

allowing him to dispose of himself. He is no longer free, but is thenceforth in a position 

which has no longer the presumption in its favour that would be afforded by his 

voluntarily remaining in it. The principle of freedom cannot require that he should be 

free not to be free. It is not freedom to be allowed to alienate his freedom.244 

 

More recently, building on this argument, Smith reasons that the significance of autonomous life 

means that ‘unnecessary or disproportionate limits on future freedom are bad’.245 Consequently, 

the law should not enable people to enter into arrangements that impose such burdens. 

Naturally, not all contracting parties will fall into the traps of such burdens as their self-interest 

would provide a sufficient safeguard. Nevertheless, where parties fail to recognise the harm, the 

law provides or rather should provide an escape mechanism. As Smith notes, ‘[L]aw is best 

understood as expressing the principle that the state should not help individuals to limit their 

freedom unduly.’246 

 

                                                           

242 A more recent effort in the fight against slavery is the Modern Slavery Act 2015.  

243 E McKendrick, Contract Law (10th ed, Palgrave Macmillan 2013) 11-12. In the context of the application of public policy in tort 
cases involving discrimination and breach of human rights, see Hounga v Allen and another [2014] UKSC 47. 

244 JS Mill, On Liberty (first published 1859, Penguin 1974) 173. 
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b) The honest belief that a restriction is for the benefit of the party restrained should be given 

weight. 

 

It has been noted that English law will have regard to the ‘motive animating the agreement’.247 

Commenting on the contract in Denny’s Trustee,248 Treitel: The Law of Contract notes: 

 

This contract was upheld even though, taken literally, it prevented the son from having 

personal relations with a bookmaker’s clerk, who might be perfectly honest. The court 

was mainly influenced by the fact that the father had imposed the restrictions for the 

son’s benefit, while the moneylender in Horwood’s case had acted from selfish 

motives.249 

 

It may be argued that if the restraint is imposed with good intentions and for the welfare of the 

individual burdened, it may be upheld. However, reliance simply on the subjective intentions of 

the party imposing the restraint may lead to uncertain and questionable results. Much will 

depend on the overall circumstances of the case and whether the subjective intentions of the 

party imposing the restraint match with, to some extent or the other, an objective criterion of 

welfare of the party restrained.  

 

c) Party autonomy should be respected. 

 

As discussed in the context of other human rights, it can be argued that individuals should be 

held accountable for their bargains. In the present context, the fact that an individual has agreed 

to make his/her personal liberty the subject of an agreement should entail certain consequences. 

One option would be to uphold the contract and the restrictions on personal liberty flowing from 

it. This outcome may be justified on grounds of respecting party autonomy of the contracting 

parties, aspects of which, as has been noted above, are recognised by international and 

European instruments on human rights.250  

On the other hand, however, one may also argue that in situations where the substantive 

autonomy of the party accepting the restriction is impaired or absent, or where the 

consequences of the restriction are extreme, respecting party autonomy would mean finding the 

contract contrary to public policy. As Lord Cozens-Hardy MR observed in Horwood, the fact that 
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the borrower was an adult who had not concluded the agreement under undue pressure did not 

mean that he could ‘be allowed to enter into any contract he thinks fit affecting his own liberty of 

action’.251 The element of paternalism in this approach is self-evident and this has been 

acknowledged by scholars.252 However, given the dire consequences such agreements may have 

on the party restricted, this paternalism may be justified on grounds of preventing parties from 

giving up too much for too little.253 

 

3.6.2. Dutch Law 

 

There do not appear to be any reported cases of the nature where a contract restricts the 

personal liberty of a person to such an extent that s/he is reduced to a quasi-slave like condition. 

If such a case arises in the present day, it is most likely that the direction of the Supreme Court 

given in the Mensendieck Case will be followed.  

 

3.6.3. Comparative Remarks 

 

Case law reveals that contractual restrictions unreasonably restricting the personal liberty of an 

individual have been found contrary to public policy and good morals under English law. It 

appears that in determining the reasonableness of the restraint, the courts may take into 

account the intention with which the restraint was imposed; however, there is also an element 

of paternalism operating on part of the courts in trying to ensure that individuals do not part 

with too much of their personal liberty. There are no direct authorities on this topic in Dutch law 

and it appears most likely that the courts would utilise the Mensendieck test for evaluating 

whether or not the restraint is contrary to public policy and good morals.  

 

3.7. COMPARATIVE ANALYSIS 

 

The purpose of the foregoing sections was to elaborate the English and Dutch law on the 

ineffectiveness of contracts on grounds of public policy and good morals because they restrict 

the exercise of what may at present be classified as human rights. Several areas of convergence 

and divergence between the two systems of law may be identified.  

To begin with, it can be observed that there exists a general framework in Dutch law in the form 

of the Mensendieck test, which was expounded by the Dutch Supreme Court for evaluating 
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whether or not a contractual restriction on an individual’s freedom is contrary to public policy 

and good morals. This has resulted in some predictability at least as to the criteria which the 

Dutch courts would follow, even in cases concerning a restriction on the exercise of a human 

right which has not arisen before.254  

English law differs in this respect and does not contain an across the board test that can be 

applied whenever the determination of whether or not a contractual restriction on the exercise 

of a specific human right is contrary to public policy and good morals forms the crux of a dispute. 

While at least one English author has opted to discuss restrictions on the exercise of different 

human rights (while not referring to them as human rights) collectively as a unified category 

titled ‘Restraints on Liberty’,255 the usual approach of the English courts and scholars has been to 

discuss each restriction as a cause of harm to public interests in its own right. Consequently, 

there has been no specific need, other than that arising incidentally, for the courts to reconcile 

case law on contractual restrictions on the exercise of one specific human right with a general 

body of case law on contractual restrictions on the exercise of other human rights. So for 

example, case law on restrictions on the right to work is not traditionally reconciled with case 

law on restrictions on the freedom of religion. One plausible reason behind this sporadic 

development could be the historical lack of explicit recognition given to some substantive 

human rights as formal human rights. As a result of this, human rights, as understood today, 

were not traditionally clustered together and consequently, the subject of contractual 

restrictions on the exercise of such rights was not considered to be a single topic of discussion. 

Indeed, the majority of cases discussed above in the context of English law predate the HRA, 

which has arguably provided the greatest impetus behind the push towards discussing and 

framing issues expressly in terms of human rights in the English legal system. As more cases 

concerning contractual restraints on the human rights of an individual are brought before the 

courts, the situation may change; however, there is no certainty in this regard.256  

Moving forward to the discussion on restrictions on the exercise of specific human rights, one 

can observe that while the English courts rely on the public policy doctrine for the 

ineffectiveness of unreasonable restrictions on the right to work imposed through post-

employment covenants in an employment relationship; the Dutch courts have been specifically 

empowered to nullify such restrictions by Article 7:653(3) of the Civil Code. Consequently, the 

Dutch courts do not have to rely on Article 3:40(1). Nevertheless, in evaluating whether an 

employer has a legitimate interest that requires protection and the reasonableness of the 

restriction imposed, the English and Dutch courts embark upon a similar process, keeping in 
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view factors such as the duration and the geographical scope of the restriction. As a result, one 

can argue that while there is no convergence as far as the application of public policy and good 

morals as grounds of contractual ineffectiveness are concerned for this area of law, there is 

convergence in terms of the judicial reasoning employed for reaching the outcome of a dispute 

on the validity of a post-employment covenant.  

The extent to which English and Dutch law converge or diverge in relation to the ineffectiveness 

of contractual restrictions on an individual’s right to education is currently obscure. Since there 

are no English authorities on this topic and there is no across the board test applied for 

evaluating the validity of restrictions on an individual’s human rights on grounds of public policy 

and good morals, the approach of the English courts cannot be predicted accurately. One can 

anticipate that a test of reasonableness would be utilised by the courts in reaching their 

decision; however, if this would be the case, the threshold of this reasonableness is uncertain. 

Dutch law, in this context, does not suffer from the ailment of uncertainty as the Mensendieck 

test provides guidance for the determination of whether or not a contractual restriction of an 

individual’s freedom is contrary to public policy and good morals. It can be anticipated that 

there may be some convergence as far as this area of law is concerned, though this is not certain.   

The topic of public policy and good morals as grounds for the ineffectiveness of restrictions on 

an individual’s freedom of religion provides a relatively clearer answer. There is convergence 

between English and Dutch law to the extent that arguments based on public policy and good 

morals have been used to result in the ineffectiveness of restrictions unreasonably restraining 

an individual’s freedom of religion. However, there is divergence in the manner in which 

grounds of public policy and good morals have been applied. Utilising results from case law on 

testamentary instruments, it can be derived that English courts have a high threshold of 

tolerance for restrictions on a person’s freedom of religion. These results are, however, based on 

cases on testamentary instruments from a pre-HRA era. The stance of the Dutch courts differs in 

this respect as restrictions on an individual’s freedom of religion have been found consistently 

contrary to public policy and good morals. However, the case law establishing this approach is a 

from a time period before the Mensendieck judgments. It remains to be seen how the English 

courts approach this topic in relation to contracts in the present post-HRA era, and whether the 

strict stance of the Dutch courts is relaxed as a result of the Mensendieck judgments.  

The application of public policy and good morals as grounds for the ineffectiveness of 

contractual restrictions on an individual’s freedom of marriage reveals a certain level of 

convergence between English and Dutch law. In both legal systems, public policy and good 

morals have been invoked as grounds for the ineffectiveness of contractual restrictions on a 

person’s freedom of marriage. There is also convergence in the manner public policy and good 

morals have been applied and in both legal systems, one gets the impression that a contractual 
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restraint imposed on the marriage of an individual may be held valid if the restriction is within 

reason and properly worded. Nevertheless, it is most likely that an express promise not to marry 

would be held contrary to public policy and good morals. While, the application of the 

Mensendieck test in the Dutch legal system has already been witnessed in a quasi-marital 

restraint agreement, thereby confirming the current approach of the Dutch courts, the possible 

impact of the HRA on this area of English law is still unclear.  

Further, given the lack of Dutch case law on the topic of contractual restrictions on an 

individual’s right to personal liberty, it is difficult to state authoritatively the extent to which 

there is convergence and divergence between English law and Dutch law as far as this area of 

law is concerned. In English law, such restrictions have been found contrary to public policy and 

good morals if determined to be unreasonable. In deciding the reasonableness of the restraint, 

the courts may take into account the intention with which the restrictions were imposed. If the 

Mensendieck test is used by the Dutch courts for evaluating whether or not the restraint is 

contrary to public policy and good morals in Dutch law, then one could expect there to be at least 

some convergence between English and Dutch law, especially in Horwood257 type cases where, 

given the overall circumstances, the restrictions imposed are clearly excessive.  

Overall, it appears that English and Dutch law diverge more than they converge in relation to the 

ineffectiveness of contracts restricting the exercise of (what may now be termed) human rights 

on grounds of public policy and good morals. As has been noted above in the context of specific 

rights, one reason explaining this divergence could be the scarcity of post-HRA case law on 

contracts restricting human rights in the English legal system, which may have given the English 

courts an opportunity to apply a more uniform test, similar to the Dutch model, in relation to 

human rights generally. However, it should be kept in mind that a more uniform test applied by 

the English courts for determining whether or not a contractual restriction on the exercise of a 

human right is contrary to public policy and good morals does not guarantee convergence 

between the two legal systems. The historical and cultural differences between the two 

countries cannot be overlooked when examining the reasons behind the divergence.  

In a recent speech outlining the UK’s place in Europe, Lord Neuberger, the President of the UK 

Supreme Court, remarked that ‘At least at some levels many English people see themselves as 

different from foreigners, and, by “foreigners” they primarily mean Europeans.’258 He further 

observed that compared with citizens in other European countries, the British were ‘peculiarly 

averse to, and particularly suspicious of, being told what they can and can't do by pan-European 
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bodies’.259 It can be argued that this attitude is clearly reflected in the Blathwayt judgment in 

which Lord Wilberforce was not ready to compromise values considered important in the 

English legal system in favour of values deriving from the ECHR, a European instrument.260 

Similarly, in the White Paper preceding the Human Rights Act, the emphasis was on the word 

‘British’ as opposed to a more ‘European’ approach towards human rights: ‘British judges will be 

enabled to make a distinctively British contribution to the development of the jurisprudence of 

human rights in Europe.’261 Lady Hale, the Deputy President of the UK Supreme Court, has also 

presented similar views in connection with how the English judiciary should approach issues 

that have not been decided by the European Court of Human Rights.262 She questioned ‘Why 

should we not develop the convention rights in the ways which we think right, whether or not 

Strasbourg would do the same?’263 According to Lord Neuberger, a combination of various 

factors including consistent geographical boundaries, relative domestic political stability, loss of 

world premier league status, religion, absence of a written constitution, common law traditions 

and link with commonwealth contribute towards the difference between the UK and continental 

European states, including the Netherlands. In the UK, there is also a current debate on whether 

the HRA should be replaced with a United Kingdom Bill of Rights. The Commission on Human 

Rights, which was set up by the coalition government under David Cameron, to evaluate this 

question, could not produce a unanimous report.264 Nevertheless, the majority favoured a Bill of 

Rights principally because ‘many people feel alienated from a system that they regard as 

“European” rather than British . . . it is this lack of “ownership” by the public which is . . . the most 

powerful argument for a new constitutional instrument’.265 Thus, given that there is a strongly 

prevalent nationalist dimension in the protection of human rights, it does not come as a surprise 

that English law and Dutch law do not treat restrictions on the exercise of human rights in an 

identical manner.  
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3.8. SUMMARY  

 

 In relation to restrictions on the right to work imposed through post-employment 

covenants in an employment relationship, English and Dutch law diverge in the application of 

public policy and good morals as grounds of contractual ineffectiveness. In English law, an 

unreasonable restraint would be found contrary to public policy. Dutch courts have been 

specifically authorised by Article 7:653 (3) to nullify unreasonable restraints. Nevertheless, 

despite the divergence in the grounds of ineffectiveness, there may be convergence in relation to 

the judicial reasoning employed in the resolution of a dispute. 

 The extent to which English and Dutch law converge or diverge in the ineffectiveness of 

contractual restrictions on the right to education on grounds of public policy and good morals is 

currently unknown.  

 English and Dutch law, as currently contained in the case books, appear to diverge in 

relation to the ineffectiveness of contractual restrictions on the right to freedom of religion on 

grounds of public policy and good morals. However, keeping in view developments in both the 

English and Dutch legal system, it remains to be seen how the law will be moulded in the future. 

 There appears to be some convergence between English and Dutch law in the use and 

the manner of application of public policy and good morals as grounds for the ineffectiveness in 

relation to contracts restricting the right to freedom of marriage.  

 The extent to which English and Dutch law converge or diverge in the ineffectiveness of 

contractual restrictions on the right to personal liberty on grounds of public policy and good 

morals is currently not clear. If the Dutch courts apply the Mensendieck test for evaluating the 

validity of such restrictions, it is most likely that there will be some level of convergence 

between the two legal systems.  
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Chapter 4 

THE COMMERCIALISATION OF HUMAN BODY AND RELATIONSHIPS 

 

The debate on whether individuals should be legally entitled to use their body as a saleable 

commodity for a particular activity involves a variety of socio-ethical and economic arguments. 

Some activities, for which the body is commercially used, such as manual labour and 

professional sports, have gained universal acceptance as a legitimate use of one’s body (as long 

as the activities remain within the applicable legal framework). On the contrary, other 

commercial uses of the human body, such as selling one’s body for sex, are more disputable and 

divide opinions within and between societies.  

Similarly, the question whether commercial benefit can be derived from arranging relationships 

between individuals or exercising discretion in a relationship of legal authority in a particular 

manner requires careful examination. So, for example, establishing employment relationships 

between individuals usually entitles the arranger to legally charge a fee. However, the situation 

is less straightforward where a marriage broker arranges for the parties’ marriage. Equally, 

assigning your rights over one or more of your employees to another for a particular commercial 

engagement appears to be common business practice. On the other hand, deriving a financial 

benefit either for yourself or your ward by exercising or refraining from exercising your parental 

responsibilities or authority may raise difficult socio-ethical questions.  

This chapter focusses on contracts that are traditionally treated as contrary to public policy and 

good morals either under English or Dutch law because they facilitate the commercialisation of 

the human body or relationships for a purpose that arguably ought not to be commercialised. 

Specifically, this chapter will focus on four types of contracts: (i) marriage brokerage contracts, 

(ii) contracts fettering the exercise of parental responsibilities, (iii) contracts associated with 

prostitution, and finally, (iv) surrogacy contracts.  

 

4.1. MARRIAGE BROKERAGE CONTRACTS 

 

Marriage continues to be a notable institution of family life in both the English and Dutch 

societies. Contracts restricting the freedom of marriage have already been considered in the 

context of human rights in the previous chapter.1 This section will specifically focus on marriage 

brokerage agreements.  

A marriage brokerage contract is a contract by which one party promises to procure the 

marriage of another in return for a certain reward or commission. To avoid confusion, two 

points need to be clarified. Firstly, the marriage brokerage function should not be confused with 
                                                           

1 See Chapter 3, Section 3.5. 
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the purpose served by a dating agency. While the former has as its goal the marriage of a client, 

the latter is simply concerned with introducing clients to a potential romantic match. Secondly, 

in the present day, the marriage brokerage business may at times serve as a (arguably, less-

offensive) front for the business of human trafficking2 and marriages of convenience.3 Where 

this is the case, the application and interpretation of anti-trafficking law, anti-illegal immigration 

law, private international law, or consumer protection law may play a role in the ineffectiveness 

of the brokerage agreement.4 The details of such an analysis falls outside the scope of the 

present research as the focus will not be on the underlying motives that bring the parties 

together in the conclusion of a marriage brokerage agreement but rather the nature of 

brokerage agreement itself.  

 

4.1.1. English law 

 

Marriage brokerage contracts were considered to be valid at common law until the 18th century5 

which enabled ‘servants of young heiresses to obtain payment for assisting their charges to 

elope with fortune-hunters’.6 Equity intervened to prevent the enforcement of these contracts 

and such contracts were declared contrary to public policy.7  

In Keat v Allen,8 a bond to pay a father for agreeing to his daughter’s marriage was held to be a 

brokerage bond and ordered to be cancelled, with the interest already received to be refunded. 

Similarly, in Cole v Gibson,9 an annuity bond given to a lady’s maid who agreed to use her 

influence over the lady with the intent of procuring her consent to marriage was set aside on 

grounds of public policy. In Chesterfield v Janssen, Lord Hardwicke mentioned in obiter that ‘in 

the marriage brocage bonds the court relieve for the sake of the public, as a general mischief’ 

(sic).10  

                                                           

2 Marriage brokers, especially those operating internationally via the internet, contribute majorly towards the exploitation of mail-
order brides. See C Bowes, ‘Male Order Brides and International Marriage Brokers: The Costly Industry that Facilitates Sex 
Trafficking, Prostitution, and Involuntary Servitude’ (2001) 18 Cardoza Journal of Law & Gender 1; EL Buckwalter et al, ‘Modern Day 
Slavery in Our Own Backyard’ (2006) 12 William & Mary Journal of Women and the Law 2, 403; SH Jackson, ‘Marriages of 
Convenience: International Marriage Brokers, Mail-Order Brides, and Domestic Servitude’, 38 University of Toledo Law Review 895.  
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December 1997 on measures to be adopted on the combating of marriages of convenience (97/C 382/01). 
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Publishers 2011) 89. 
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6 Goldsmith v Bruning [1700] 1 Eq.Ca.Abr.89, pl. 4. 

7 See for e.g. Cole v Gibson [1750] 1 Ves Sen 503 and Hall and Keene v Potter [1797] 3 Lev 411. See also, RN Gooderson, ‘Turpitude and 
Title in England and India’ (1958) 16 Cambridge LJ 2, 202. 

8 2 Vern. 588.  

9 Cole (n 7). 
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In Hermann v Charlesworth,11 the plaintiff entered into an agreement under which she made an 

advance payment to the defendant and agreed that if the defendant introduced her to someone 

whom she married, another larger sum would be paid. After several unsuccessful introductions, 

she sought to recover the advance payment. The Court of Appeal allowed this and held that the 

contract was illegal being contrary to public policy. The Court noted that ‘at the root of the 

question of the illegality of a marriage brocage(sic) contract is the introduction of the 

consideration of a money payment into that which should be free from any such taint.’12 As to 

the defendant’s argument that only contracts to bring about a marriage with a specific third 

party were objectionable, the Court of Appeal reversed the decision of the Divisional Court. It 

held that no distinction exists between a contract to introduce a number of persons with the 

intention of procuring marriage with one of them and a contract the object of which is to procure 

marriage with a particular person.13 Since the plaintiff sought to repudiate the contract before 

the illegal purpose had been achieved, the money was recoverable on the grounds of total failure 

of consideration. However, apart from this, she was also permitted to seek relief in equity. Sir 

Richard Henn Collins, referring to the older case of Goldsmith v Bruning,14 noted that the test in 

equity was much more lenient.15 Equity did not require a strict total failure of consideration as it 

disliked contracts of this type to such an extent that it was prepared to grant relief even if the 

marriage had taken place.  

In Monkland v Jack Barclay LD, the Court of Appeal observed that ‘Certain specific classes of 

contracts have been ruled by authority to be contrary to the policy of the law, which is, of course, 

not the same thing as the policy of the government, whatever its complexion - for example, 

marriage brokerage contracts.’16  

 

4.1.1.1. The Conflicting Interests 

 

c) Party autonomy should be respected 

 

                                                           

11 [1905] 2 K.B. 123. 
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It can be argued that party autonomy played, and still plays, a pivotal role in the unenforceability 

of marriage brokerage contracts on grounds of public policy.17 The central idea here is that 

marriage should only be a result of free and informed consent of the spouses.  

The view against the enforceability of the brokerage agreement is based on the premise that if 

third parties have any kind of financial stake or commercial interest in the marriage of a party, 

they would persuade or use their influence to bring about the marriage for their own personal 

gains. The incentive of profit motivates marriage brokers to disregard the well-being or 

suitability of the individuals involved. Instead, they would manipulate and exploit the 

susceptibilities of the potential spouses, who would no longer be in a position to provide free 

consent; or in other words, would lack substantive autonomy. In Hall v Porter, the House of 

Lords emphasised that brokerage agreements were void because of their tendency to vitiate ‘the 

freedom of consent which the policy of the law required in the formation of a marriage 

contract’.18 This freedom of consent in marriage is considered necessary not only for the parties 

involved, but rather the society at large. For this reason, abhorrence towards marriage 

brokerage agreements has been justified ‘not for the sake of the particular instance or the 

person, but of the public, and that marriages may be on a proper foundation.’19 Accordingly, one 

can argue that respecting substantive party autonomy should translate into the unenforceability 

of marriage brokerage agreements on grounds of public policy. 

While respecting party autonomy remains an important interest for the English courts to 

consider, it can be argued that declaring marriage brokerage contracts contrary to public policy 

may no longer be necessary for this purpose. There is much greater awareness in today’s 

society. The role of household staff, who were traditionally considered to have ‘the ear of their 

young masters and ladies’, in influencing the matrimonial decisions of their charges appears to 

have diminished when compared to the time when marriage brokerage contracts were first 

brought before the courts. One could argue that marriage should be viewed as a civil institution 

and adults of sound mind should have the freedom to find a suitable partner in the manner they 

deem suitable. Various aspects of freedom of marriage and party autonomy, as discussed earlier 

in Chapter 3,20 are also recognised as human rights. If individuals consider a marriage broker 

can introduce them to a suitable partner, these arrangements should be considered valid.  

 

 

                                                           

17 See for example, P Shaw, A treatise on the law of obligations and contracts (Stevens & Norton, 1847) 75. 

18 Quoted in Sir W Holdsworth, History of English Law (Methuen & Co, 1903-56) Volume 6, 647. 

19 Cole (n 7) 506. 

20 See Chapter 3, Sections 3.1.3.4., 3.1.4. 
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d) The impact of modernisation of the marriage brokerage business should be taken into 

account. 

 

In the present day, the marriage brokerage business appears to be well-established, especially 

the e-business model which has gained much popularity specifically within the ethnic minorities 

settled abroad.21 Several such agencies operate in the United Kingdom such as Suman Marriage 

Bureau,22 Asian Muslim Marriage Service UK,23 and Rabtah Marriage Bureau (UK) Ltd.24 

The question whether these modern marriage brokerage businesses provide the same services 

as the traditional marriage brokerage, which the courts discourage, is debateable. The modern 

marriage brokerage business appears to focus primarily, or only, on introducing potential 

spouses, rather than specifically arranging a marriage.25 Nevertheless, the introduction is for the 

eventual goal of marriage.  

The contract with the modern marriage broker appears to be a service contract under which 

customers gain access to the broker’s database, which uses algorithms to search for potential 

matches. The remuneration of the broker no longer appears to be contingent on marriage; the 

modern e-brokers charge their fee for granting access to their database. Nor is it common for the 

modern brokerage service to have any personal contact with the clients as far as the 

introduction to potential matches is concerned. Once subscribed, clients can contact their 

potential matches themselves. This prima facie appears to be a more acceptable model, since 

brokers no longer appear to have a monetary interest in the actual marriage of their clients or 

exert any influence over them. As a result, one could argue that neither the motivation for 

manipulating the parties into getting married develops, nor the circumstances where this could 

be possible arise.  

In any case, Atiyah observes that ‘it is hard to see what is wrong with these (marriage brokerage 

contracts) in modern times’26 as many such contracts are made by quite respectable agencies. 

Similarly, Treitel: The Law of Contract observes that it is difficult to see why such contracts 

should be contrary to public policy while contracts between clients and dating or introduction 

agencies are perfectly acceptable.27 Similar arguments are raised by Stone and Devenney.28 

                                                           

21 S Shako, ‘New Cultural Structure: South Asian Matrimonial Websites’ (2004) 1 The McMaster Journal of Communication 1, Article 6.  

22 Website at http://www.s-m-b.com/ (last accessed 15 March 2015). 

23 Website at http://www.muslim-marriages.co.uk/   (last accessed 15 March 2015). 

24 Website at http://rishtalink.com/ (last accessed 15 March 2015). 

25 This appears to be the purpose of the e-business model. 

26 PS Atiyah, An Introduction to the Law of Contract (5th ed, Oxford: Clarendon 1995) 323.  

27 Peel (n 5). See also, L Brooks, ‘The love business’, The Guardian (13 February 2003) at 
http://www.guardian.co.uk/lifeandstyle/2003/feb/13/familyandrelationships (accessed on 15 March 2015) 

28 R Stone and J Devenney, The Modern Law of Contract (11th ed, Routledge 2015) 412. 

http://www.s-m-b.com/
http://www.muslim-marriages.co.uk/
http://rishtalink.com/
http://www.guardian.co.uk/lifeandstyle/2003/feb/13/familyandrelationships
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Beale, Bishop and Furmston observe that ‘it may be doubted whether there is any serious 

danger to the public good in the activities of such organisation’.29 Buckley also argues that 

‘perhaps preferably, it might be held that Hermann v. Charlesworth does not reflect 

contemporary public policy’.30  

Nevertheless, it remains to be seen where this modernisation of the brokerage business would 

impact the validity of the marriage brokerage agreement.  

 

4.1.2. Dutch Law 

 

In a 1930 judgment, the District Court of Haarlem remarked that marriage brokerage 

agreements should not generally be considered contrary to good morals or public order.31 Later 

that year, however, in a judgment of the District Court of Amsterdam,32 it was held that a 

marriage brokerage contract, by which the defendant agreed to pay a percentage of the dowry 

brought by his son’s bride as consideration to the broker for finding the bride, was contrary to 

good morals and public order. The Court reasoned that the compensation agreed in this case 

was not based on the amount of effort put in by the agency but solely on the amount of financial 

advantage the marriage would bring the son of the defendant. This was not deemed acceptable. 

This judgment went against an earlier judgment in which a contract of a similar nature was held 

to be valid by the Groningen District Court.33 The decision of the District Court of Groningen was, 

however, criticised.34  

In a 1969 judgment of the Sub-district Court of Amsterdam,35 it was held that a marriage 

brokerage agreement between an agency and its client was valid even though the agency could 

not guarantee success. This meant that the client could not unilaterally terminate the contract. In 

a 1971 judgment of the Sub-district Court of Amsterdam,36 a marriage brokerage agreement was 

found to have no lawful cause because of the excessive fee charged by the broker in return for 

the uncertain consideration of a possible marriage. Other factors that also lead to the decision 

were the method of acquisition of the client and the fact that the client received no copy of the 

registration form. Slagter criticises this decision in his note on the judgment. In his opinion, mere 

disparity between the agreed mutual performances of the contracting parties does not provide a 

                                                           

29 HG Beale, WD Bishop and MP Furmston, Contract: Cases & Materials (5th ed, OUP 2008) 1073. 

30 R Buckley, Illegality and Public Policy (3rd ed. Sweet and Maxwell 2013) 97. 

31 Rb Haarlem 11 maart 1930, NJ 1930, 1292. 

32 Rb Amsterdam 27 juni 1930, NJ 1930, 1290. 

33 Rb Groningen 7 november, 1924, NJ 1925, 466. 

34 See note of WJ Slagter to Ktr Amsterdam, 24 juni 1971, Prg 1971, 669. 

35 Ktr Amsterdam 1 december 1969, ECLI:NL:KTGAMS:1969:AI6219, Prg 1971, 665. 

36 Ktr Amsterdam, 24 juni 1971, ECLI:NL:KTGAMS:1971:AJ0174, Prg 1971, 669. 
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sufficient reason which could lead to the immorality of an agreement.37 He further observed that 

the other factors taken into consideration in the case, i.e. method of acquisition and the fact that 

the client received no copy of the registration form, were, for the purposes of the decision, 

legally irrelevant.  

The case law thus appears to suggest that there is nothing objectionable in promising or 

receiving a sum of money in case of marriage per se; however, the courts may find a marriage 

brokerage contract contrary to good morals and public order in certain circumstances because 

of the manner in which it is arranged.  

 

4.1.2.1. The Conflicting Interests 

 

a) Party autonomy should be respected.  

 

The discussion on this interest in the context of English law is equally relevant here. The classic 

reason given for holding a marriage brokerage contract null on grounds of good morals and 

public order in the Netherlands was that these contracts interfered with an individual’s freedom 

to choose their partner while at the same time encouraged the brokers to profit from such 

interference.38 This is illustrated by the example where a person enters into a contract with a 

marriage broker for finding a spouse. As it is in the broker’s interest that the person marries the 

potential spouse introduced by him/her, the broker would encourage and persuade the person 

to marry her/him, thereby infringing the person’s freedom of choosing a partner. It follows that 

in order to protect the person’s substantive autonomy, such contracts should be declared 

contrary to good morals and public order.  

The modern Dutch society has largely abandoned such a paternalistic view and no longer 

considers holding marriage brokerage agreements null on grounds of good morals and public 

order necessary for protecting party autonomy. While marriage brokerages may not be 

favoured, the modern Dutch society views them as any other form of service-oriented 

professional business. Commenting on marriage brokerages in 1971, Slagter observed that the 

occurrence of a mediator or intermediary is useful when the market operates inefficiently or 

where access to the market is difficult for individuals. He went on further to observe that the 

                                                           

37 Slagter (n 34): ‘De enkele omstandigheid dat er een wanverhouding bestaat tussen de wederzijdse prestaties, is onvoldoende om 
op grond daarvan een overeenkomst onzedelijk te achten, nog daargelaten dat, indien een serieus huwelijksbureau veel werk 
verricht om de juiste kandidaten bij elkaar te brengen, een bedrag van ƒ 260 in mijn ogen in het geheel niet buitensporig hoog is. De 
beide andere factoren die de Kantonrechter in aanmerking neemt ‘als nevenfactor ... bij disqualificatie van de overeenkomst’, 
namelijk de wijze van acquisitie en het niet verstrekken van een afschrift van het inschrijfformulier, zijn m.i. beide rechtens 
irrelevant, ook al zijn beide methoden nog zo onsympathiek.’ 

38 V van den Brink, De rechtshandeling in strijd met de goede zeden (BJU, 2002) 83 



130 

 

marriage market does not function optimally39 and finding a marriage partner can be difficult.40 

Thus, one could argue that an individual approaching a marriage bureau may be equated, albeit 

somewhat crudely, to a person approaching a law-firm for legal services. In both cases, the 

individual has chosen the bureau/firm where s/he believes s/he will receive the services s/he 

requires and the owners of the bureau/firm will expectedly try to convince her/him that they 

are the right choice. As noted in Chapter 3, different aspects of party autonomy are also 

recognised by various human rights instruments.41 Thus, it comes as no surprise when the Van 

den Brink suggests that such contracts would not be held contrary to good morals and public 

order in the current era.42  

 

b) The impact of modernisation of the marriage brokerage business should be taken into 

account. 

 

Similar to the English experience, several agencies now exist in the Netherlands as well. Few 

examples are Mens en Relatie,43 Cheng Huwelijksburo44 and Huwelijksbureau voor de 

Gereformeerde Gezindte.45 The arguments as explained in the context of English law may also 

apply here.  

 

c) The suitability of the partners should not depend on the financial advantage they offer to 

the marriage brokers. 

 

It would appear that rather than finding the business of marriage brokering morally repulsive, it 

is the remuneration aspect of a marriage brokerage contract that may be a bigger concern for 

the Dutch courts. Here, the specific problem being referred to is the remuneration of the broker 

being contingent on the financial gain the party seeking a spouse receives. Several variations of 

this concept can exist. One, as seen above in the 1930 case of the District Court of Amsterdam,46 

is the remuneration being based on the amount of dowry (or dower) the introduced spouse 

brings. Remuneration may also be dependent on the salary the introduced spouse earns or the 

                                                           

39 Slagter (n 34): ‘de huwelijksmarkt functioneert niet optimaal’. 

40 ibid 

41 See Chapter 3, Section 3.1.4. 

42 Van den Brink (n 38). 

43 Website at http://www.mens-en-relatie.nl/relatiebemiddeling-hoger-opgeleiden/huwelijksbureau.html (accessed on 15 June 
2015). 

44 Website at http://www.chenghuwelijksburo.nl/home.php (accessed on 15 June 2015). 

45 Website at http://www.christelijkmaatschappelijkwerk.nl/huwelijksbureau-geref-gezindte (accessed on 15 June 2015). 

46 Rb Amsterdam (n 32). 

http://www.mens-en-relatie.nl/relatiebemiddeling-hoger-opgeleiden/huwelijksbureau.html
http://www.chenghuwelijksburo.nl/home.php
http://www.christelijkmaatschappelijkwerk.nl/huwelijksbureau-geref-gezindte
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possible inheritance s/he may be entitled to. Arguably, it would not be unreasonable for the 

party seeking a spouse to want someone financially settled. However, if this is the sole criteria, 

with the remuneration of broker depending on it, certain implications arise. Here, the 

temptation of the broker would be to find a deeper pocket rather than a compatible personality. 

Arguably, such arrangements should be discouraged. One extreme way of achieving this would 

be to declare all marriage brokerage contracts contrary to good morals and public order. 

Another, more appropriate way would be to allow only those marriage brokerage contracts that 

have a prescribed fee at the inception of the contract. It remains to be seen how the courts would 

approach this problem in the present day.  

 

4.1.3. Comparative Remarks 

 

As far as marriage brokerage contracts are concerned, the leading cases in English law clarify 

that such contracts are considered to be contrary to public policy and good morals. However, it 

should be kept in mind that these cases are older than a century. To put things in perspective, 

Hermann was decided before the First World War. Though these cases have not been overruled, 

it is doubtful whether the validity of marriage brokerage agreement can still be successfully 

challenged on grounds of public policy and good morals in the present day and age. Scholars 

argue that such contracts no longer carry the stigma of immorality and it is most likely that they 

will be upheld. Under Dutch law, it appears that marriage brokerage contracts are not contrary 

to public policy and good morals per se; however, certain arrangements for remuneration under 

these contracts, such as contingent remuneration of the broker, or other circumstances may 

result in the ineffectiveness of such contracts on grounds of public policy and good morals. As is 

the case under English law, there also appears to be a general consensus between Dutch scholars 

that marriage brokerage contracts are not contrary to public policy and good morals in the 

present day and age. It can thus be anticipated that the Dutch courts will uphold these contracts.  

 

4.2. CONTRACTS FETTERING THE EXERCISE OF PARENTAL RESPONSIBILITIES  

 

This section will focus on agreements that tend to fetter the exercise of parental responsibilities 

by offering the parent financial incentives, either for him/herself or his/her ward, in return for 

exercising or avoiding his/her responsibility. However, prior to the discussion on such contracts, 

some definitional concerns need to be addressed.  

While the term ‘parental responsibilities’ is used for the purpose of this section, this term does 

not usually feature in either the English or Dutch legal system. English law uses the singular 
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version of this term, i.e. ‘parental responsibility’;47 the Dutch Civil Code refers to the concept of 

‘parental authority’ (ouderlijk gezag).48 Further, the term parental responsibility is used in the 

context of both parents and guardians in English law. In Dutch law, parental authority is only 

used in the context of parents. The term ‘guardianship’ (voogdij) is used in cases where authority 

is vested in a third party who is not a parent of the child in legal terms.49 While this research 

focuses on parental responsibility in the context of parents in English law, and parental 

authority rather than guardianship in the context of Dutch law, it is most likely that the analysis 

applies equally to the situation where a guardian makes the exercise of his/her responsibility or 

authority the subject of a bargain. Also, to be clear, following the approach adopted in this 

research, the respective domestic terminologies will feature in the national analyses.  

The term ‘parental responsibilities’ is used for all other sections (as the terminology used by the 

comparative lawyer50) following the terminology adopted by the comparative law project 

‘Principles of European Family Law Regarding Parental Responsibilities’ compiled by the 

Commission on European Family Law (CEFL). The CEFL observes that ‘translations of national 

concepts into English often differ and therefore the lack of a uniform terminology should not be 

considered as problematic.’51 This Commission defines the content of the term ‘parental 

responsibilities’ as encompassing the following aspects: care and protection, the provision of 

education, maintenance of the personal relationship, the determination of the child’s residence, 

the administration of the child’s property, and legal representation.52 

 

4.2.1. English Law 

 

While the Children Act 1989 (CA) refers to the concept of parental responsibility as all the rights, 

duties, powers, responsibilities and authority which a parent of a child has in relation to the 

child and his/her property,53 it does not define the precise ambit of this responsibility.54 

According to one commentator, ‘As well as embracing the idea that parents must behave 

dutifully towards their children, the English concept of responsibility also embodies the concept 

                                                           

47 See Children Act 1989.  

48 See Article 1:247 of the Dutch Civil Code.  

49 See Article 1:280 of the Dutch Civil Code. 

50 See Chapter 1, Section 1.2.5. 

51 See K Boele-Woelki et al, Principles of European Family Law regarding Parental Responsibilities (Intersentia 2007) 26. 

52 Ibid 28. 

53 Section 3(1) and 3(2)  

54 See N Lowe, ‘National Report: England & Wales’ in K Boele-Woelki, B Braat, I Curry-Sumner (eds), European Family Law in Action. 
Volume III - Parental Responsibilities (Intersentia 2005) available at http://ceflonline.net/wp-content/uploads/England-Parental-
Responsibilities.pdf (accessed on 15 June 2015); See also M Gheera, ‘Parental Responsibility’ (2014, Report SN/SP/2827); J Masson, 
R Bailey-Harris and R Probert, Cretney's Principles of Family Law (8th ed, Sweet & Maxwell 2008) 18-010; J Herring, Family Law (6th 
ed, Pearson 2013) 414.  

http://ceflonline.net/wp-content/uploads/England-Parental-Responsibilities.pdf
http://ceflonline.net/wp-content/uploads/England-Parental-Responsibilities.pdf
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that responsibility for child care belongs to parents and not to the state.’55 The CA requires the 

courts to place paramount importance to the welfare of the child when determining any 

question with respect to the child’s upbringing, administration of the child’s property or the 

application of any income arising from it. However, this duty only applies, if at all, in the course 

of litigation. The CA does not specify the extent to which the interest of the ward should be taken 

into account in the exercise of parental responsibility. It has been observed that parents are not 

bound to consider their ward’s welfare in deciding whether to make a career move, to move 

house, or whether to separate or divorce.56 Consequently, how parental responsibility is 

discharged and other aspects of the relationship between the parent and his/her ward usually 

depend on the discretion of the parent. 

In terms of attribution, the CA automatically confers parental responsibility on parents of a child 

who are married and on a child’s unmarried mother.57 Others connected with the child, such as 

the father, step-parent or second female parent may also acquire parental responsibility by 

agreement with the child’s mother in accordance with the prescribed formalities. Section 2(9) of 

the Act also stipulates that ‘a person who has parental responsibility for a child shall not 

surrender or transfer any part of that responsibility to another but may arrange for some or all 

of it to be met by one or more persons acting on his behalf.’ Applications to terminate parental 

responsibility can be brought by anyone with parental responsibility in respect of the child 

according to Section 4(3)(a) CA.  

The CA, or any other legislative provision for that matter, does not prohibit or regulate the 

conclusion of agreements by which parents agree to either exercise their parental responsibility 

in a particular way for a particular purpose or avoid the exercise of their parental responsibility 

in return for some consideration, either for themselves or their ward(s). These contacts fettering 

the exercise of parental responsibility include contracts obliging the parents to lodge an 

application for the termination of their parental responsibility. One could argue that by agreeing 

to exercise their parental responsibility in a particular way for a particular purpose, the parents 

effectively ‘surrender or transfer a part of their responsibility to another’ and thus, Section 2(9) 

of the Children Act may play a role in the determination of the question of validity of such 

contracts. However, this is uncertain and there is an absence of case law dealing specifically with 

this issue.  

The law of succession may provide some insight into the attitude of the courts when assessing 

the application of the public policy doctrine on conditions fettering the exercise of parental 

                                                           

55 Ibid, Lowe, 1.   

56 See B Dickens, ‘The Modern Function and Limits of Parental Rights’ (1981) 97 LQR 462, 471.  

57 Section 2(1),(2). 
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responsibility. Noel v Sandbrook58 concerned a dispute arising from a will by which three fourths 

of testatrix's residuary estate was given upon trust to pay the income to her two grandchildren 

up to December 31, 1927. The corpus was then to be divided between them. However, the will 

contained a condition to the effect that the children would lose their entitlement if they came 

under the custody, control, guardianship or influence of their father. The condition was held to 

be void on grounds of, inter alia, being contrary to public policy. It was held that the condition 

had the object of deterring the father from performing his parental duties, which was 

unacceptable. Parker J observed that  

 

It appears to me that this condition is inserted in the will with the direct object of 

deterring the father of these two children from performing his parental duties with 

regard to them, because it makes their worldly welfare dependent on his abstaining from 

doing what it is certainly his duty to do, namely, to bring his influence to bear and not 

give up his right to the custody, the control and education of his children…59 

 

The case of Re Borwick60 concerned a condition subsequent contained in a settlement. The 

condition provided that an interest, which would otherwise have become vested in a grandchild 

of the settlor on attaining the age 21 or (being female) attaining that age or marrying, would be 

forfeited if the grandchild ‘shall at any time before attaining a vested interest under the trusts 

hereinbefore declared be or become a Roman Catholic or not be openly or avowedly Protestant’. 

It was held by the court that the condition was void on grounds, inter alia, that it operated to 

interfere with the father’s exercise of his parental duty as regards the religious instruction of his 

children. Bennett J. held that the parents' duty ought to be discharged ‘solely with a view to the 

moral and spiritual welfare of their children, and ought not to be influenced by mercenary 

considerations affecting the infant's worldly welfare’.61  

In Blathwayt v Cawley,62 the House of Lords had to determine the validity of a forfeiture clause 

that would operate if the legatee was to ‘be or become a Roman Catholic’. In this case, their 

Lordships unanimously held the condition valid. In reaching this decision, the Lords considered, 

inter alia, the effect of the condition on parental duty. According to Lord Wilberforce 

 

                                                           

58 [1912] 2 Ch. 471. 

59 Ibid, 476. 

60 [1933] Ch. 657. 

61 ibid 666. See also re Tegg [1936] 2 All E.R. 878. See further Chapter 3, Section 3.4.1. for a discussion on contracts restricting the 
freedom of religion.  

62 [1967] A.C. 397. 
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In view of this sensible mitigation of the condition, I do not find myself able to discern a 

rule of public policy sufficiently clear and definite for total invalidation of conditions of 

the kind now in question. To say that any condition which in any way might affect or 

influence the way in which a child is brought up, or in which parental duties are 

exercised, seems to me to state far too wide a rule.63  

 

Lord Fraser of Tullybelton, similarly observed that ‘deterring a father from performing his 

parental duty and from exercising any control at all over his children seems to me quite different 

from influencing him to exercise his authority in a particular way, as the will in the present case 

might tend to do.’64 

 

4.2.1.1. The Conflicting Interests 

 

a) Pecuniary motives should not dictate the exercise of parental responsibility.  

 

One could argue that the key reason why contracts fettering the exercise of parental 

responsibility including agreements obliging a parent to apply for the termination of parental 

responsibility should be considered contrary to public interests is their impact on the decision 

making ability of the parent. Such contracts oblige parents to act for pecuniary considerations, 

either for themselves or their wards, which may not always coincide with how they would have 

acted had there been no financial incentive. Parental responsibility is not intended to be a 

vehicle for economic gain but rather a mechanism to promote the ward’s welfare. While the 

contracts in focus do not always comprehensively restrain or forbid the parents from making 

decisions they would have otherwise made, they may, nevertheless, obstruct their freedom in 

making parental decisions. The consequences of such an obstruction, it can be argued, would be 

contrary to the interests of society. If the exercise of parental responsibility is held to be 

financially negotiable, for example, any person interested in how the child is educated may try to 

use financial means to influence where and what s/he studies. This is especially relevant in cases 

where one of the parents has been granted sole custody but the other uses financial means to 

dictate the upbringing of the child.  

Nevertheless, it can be argued that such a ‘macro view’ over-simplifies the impact of these 

contracts. The specific purpose of the contract in question and the extent to which it actually 

alters or impairs the decision making ability of an individual as a parent also needs to be kept in 

view. From a practical point of view, it can be argued that the exercise of parental responsibility 

                                                           

63 Ibid, 426. 

64 Ibid, 442. 
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is always subject to certain factors. The parent arguably balances different factors, according to 

his/her ability, and makes the decision whether to pursue a particular course of action, including 

the decision to apply for the termination of parental responsibility.  

When viewed from this perspective, contracts that direct the exercise or avoidance of parental 

responsibility and the accompanying financial incentives may be viewed as simply one of the 

factors shaping the exercise of parental responsibility. By concluding such a contract, an 

individual as a parent, exercises his/her discretion. For example, if B, a deeply religious man, 

contracts with C, an agnostic mother, to pay her son’s tuition fee if she enrols him in a particular 

religious school, it is questionable whether such a contract should be considered contrary to 

public policy. Lord Fraser of Tullybelton made a similar observation in the context of law of 

succession in Blathwayt where he observed  

 

If a parent has strong convictions he may well regard the religious upbringing of his child 

as of overriding importance not to be set against purely material considerations; if, on 

the other hand, his religious convictions are weak or non-existent, he can weigh a 

testamentary benefit with a religious condition attached as one among the many factors 

affecting the welfare of his child. In neither case does the existence of the religious 

condition seem to me to offend against public policy merely because it might affect the 

parent's action.…65 

 

Blathwayt (and other cases analysed above), however, concerned the law of succession. As noted 

in Chapter 2, there is no certainty that English courts would adopt the same or similar approach 

towards contractual conditions fettering the exercise of parental responsibility as they have in 

relation to such conditions contained in testamentary instruments. One should also keep in mind 

that the cases discussed above are from a pre-HRA era. The developments considered in Chapter 

2 may also play a role in this area of law, particularly in relation to the recognition of the right to 

education and religion. Much will depend on the specific contract in question and the extent to 

which it factually impairs the freedom of the parent. 

 

b) Party autonomy should be respected.  

 

While the focus of the previous discussion was more on the decision making ability of 

individuals as parents, this section is concerned with the decision making ability of parents as 

individuals. Though these two aspects are clearly linked, the focus here is more on the autonomy 

of the parents as individuals.  
                                                           

65 Blathwayt (n 62) 442. 
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One could assert that individuals should be free in deciding whether to make the exercise of 

their responsibility the subject of a bargain. As noted in Chapter 3, different aspects of party 

autonomy are also recognised by various human rights instruments.66 However, this line of 

reasoning when considered particularly in the present context, appears to be weak and falls flat 

when the nature of the responsibility is expounded. The autonomy of the parent as an individual 

does not exist in a vacuum but is directly linked to the welfare of the ward.67 The general notion 

of ensuring the welfare of children is clearly in the public interest and arguably requires greater 

protection than other interests.68   

In fact, it is more likely that arguments based on respecting the autonomy of the parent as an 

individual would be raised in supporting the claim for the unenforceability of such contracts on 

grounds of public policy. In situations where the substantive autonomy69 of the parent is 

disputable, it becomes questionable whether upholding such contracts would equate to 

respecting his/her individual autonomy. For example, one can envision that in situations where 

one of the parents who is in financial difficulties, agrees to submit an application for the 

termination of his/her parental responsibility in return for monetary compensation, it is likely 

that arguments based on respecting the autonomy of the parent as an individual would be raised 

for finding the contract contrary to public policy.   

 

4.2.2. Dutch Law 

 

Parental authority comprises the duty and the right to care for and raise one’s minor child.70 

Care and upbringing includes, inter alia, mental and physical welfare of the child as well as the 

                                                           

66 See Chapter 3, Section 3.1.4. See also Re Y (Children) [2014] EWCA Civ 1287. 

67 See in this context A Bainham, ‘The Privatisation of the Public Interest in Children’ (1990) 53 MLR 2, 206; HD Krause, ‘Child 
Support Reassessed: Limits of Private Responsibility and the Public Interest’ (1990) 24 Family Law Quarterly 1, 1. 

68 See AJ Kleinfeld, ‘The Balance of Power Among Infants, Their Parents and The State’ (1970) 4 Family Law Quarterly 4, 409; S 
Brennan and R Noggle, ‘The Moral Status of Children: Children's Rights, Parents' Rights, and Family Justice’ (1997) 23 Social Theory 
and Practice 1, 1; Lord Laming, ‘The Protection of Children in England: A Progress Report’ (2009, House of Commons 330); R 
Dingwall, J Eekelaar and T Murray, The protection of children: State intervention and family life (2nd Edition, Quid Pro Books 2014).  

69 See Chapter 2, Section 2.5.1. 

70 See Section 1:247. The Dutch text of the article reads as follows:  

1. Het ouderlijk gezag omvat de plicht en het recht van de ouder zijn minderjarig kind te verzorgen en op te voeden.  

2. Onder verzorging en opvoeding worden mede verstaan de zorg en de verantwoordelijkheid voor het geestelijk en 
lichamelijk welzijn en de veiligheid van het kind alsmede het bevorderen van de ontwikkeling van zijn persoonlijkheid. In 
de verzorging en opvoeding van het kind passen de ouders geen geestelijk of lichamelijk geweld of enige andere 
vernederende behandeling toe.  

3. Het ouderlijk gezag omvat mede de verplichting van de ouder om de ontwikkeling van de banden van zijn kind met de 
andere ouder te bevorderen. 

4. Een kind over wie de ouders gezamenlijk het gezag uitoefenen, behoudt na ontbinding van het huwelijk anders dan 
door de dood of na scheiding van tafel en bed, na de ontbinding van het geregistreerd partnerschap anders dan door de 
dood, of na het beëindigen van de samenleving indien een aantekening als bedoeld in artikel 252, eerste lid, is geplaatst, 
recht op een gelijkwaardige verzorging en opvoeding door beide ouders.  
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development of his/her personality.71 Parental authority also includes the duty of the parent to 

develop the bond of his/her child with the other parent.72 Commentators note that parental 

authority is vested in parents in the interests of their wards, and the ensuing rights and duties 

cannot be detached from the parents’ obligation to pursue these interests.73 There is, however, 

no exhaustive description of the content of parental authority in the Civil Code or any other 

instrument. The Civil Code also does not elaborate on how the interests of the ward should be 

taken into account in the exercise of parental authority. Keeping in view the general childcare 

system, it would appear that the exercise of this authority should meet a certain minimum 

standard, but this criterion is not necessarily based on a ‘best interests of the child’ test.74  

According to Dutch law, parents who are married or in a registered partnership automatically 

acquire joint authority for the children born to them, or which they adopt, during their 

marriage.75 Different rules apply for children born into relationships between same sex partners. 

From the 1st of April 2014, the female partner of the mother, the so-called 'co-mother' 

(duomoeder), will automatically also become a legal parent if she is married and if the semen 

donor is unknown within the meaning of the Artificial Fertilisation (Donor Information) Act 

(Wet donorgegevens kunstmatige bevruchting). In all other cases, she has the option to 

acknowledge the child. If two male partners, where one is a parent and one non-parent, wish to 

acquire joint authority, they must submit an application to a family court. They will not 

automatically acquire joint authority.76 In other cases, if the parents are unmarried and not in a 

registered partnership, the mother will automatically acquire the sole authority for the child.77 

However, others that have an interest in the child may apply to the court that they intend to 

acquire parental authority.78  

                                                                                                                                                                                     

5. Ouders kunnen ter uitvoering van het vierde lid in een overeenkomst of ouderschapsplan rekening houden met 
praktische belemmeringen die ontstaan in verband met de ontbinding van het huwelijk anders dan door de dood of na 
scheiding van tafel en bed, de ontbinding van het geregistreerd partnerschap anders dan door de dood, of het beëindigen 
van de samenleving indien een aantekening als bedoeld in artikel 252, eerste lid, is geplaatst, echter uitsluitend voor zover 
en zolang de desbetreffende belemmeringen bestaan. 

71 See Article 1:247(2) 

72 See Article 1:247(3) 

73 J de Boer, Mr. C. Asser’s Handleiding tot de beoefening van het Nederlands Burgerlijk Recht. 1. Personen- en Familie Recht (18th ed, 
Kluwer 2010) 818; H ter Haar, ‘Commentaar op art. 1:247 BW’ in T Koens and P Vonken (eds), Tekst & Commentaar Personen- en 
Familierecht (8 ed, Kluwer 2014). See also HR 25 september 1998, ECLI:NL:HR:1998:ZC2714, NJ 1999, 379. 

74 See K Boele-Woelki, W Schrama and M Vonk, ‘National Report: The Netherlands’ in K Boele-Woelki, B Braat, I Curry-Sumner (eds), 
European Family Law in Action. Volume III - Parental Responsibilities (Intersentia 2005) available at http://ceflonline.net/wp-
content/uploads/Netherlands-Parental-Responsibilities.pdf (accessed on 15 June 2015).  

75 See Article 1:251. 

76 See de Boer (n 73); See also the guidance provided by the Dutch government at http://www.government.nl/issues/family-
law/parental-authority-and-guardianship accessed on 05 June 2015.Various aspects of family law were revised on 1 April 2014. See 
http://www.government.nl/issues/family-law/news/2014/04/01/laws-taking-effect.html (accessed on 15 June 2015). 

77 Article 1:253b Civil Code. 

78 Boele-Woelki, Schrama and Vonk (n 74). 

http://www.government.nl/issues/family-law/parental-responsibility-and-guardianship
http://www.government.nl/issues/family-law/parental-responsibility-and-guardianship
http://www.government.nl/issues/family-law/news/2014/04/01/laws-taking-effect.html


139 

 

Since March 2009, parents of minor children who get divorced or separated are under a legal 

obligation to submit a parenting plan to the court with agreements about the children79 in 

accordance with the Act on Promoting Continuation of Parentage after Divorce and Responsible 

Divorce (Wet bevordering voortgezet ouderschap en zorgvuldige scheiding).80 The plan is 

compulsory not only for parents who dissolve their marriage or registered partnership, but also 

for separating parents in an informal, non-institutionalised relationship. It is also a prerequisite 

of both a joint and a unilateral petition for divorce. The plan states how the parents will, inter 

alia, share authority for the care and upbringing of their children, inform and consult each other 

about important decisions such as the choice of school, share the expenses related to the 

children, and the amount of maintenance that is to be paid for the children.81 The plan was 

introduced to limit the problems arising from divorce or separation and the ancillary 

arrangements. Another objective was to ensure that children stay in contact with both parents, 

who in turn should feel responsible for the care of their children.82 Nevertheless, the legislator 

also recognised that it is not always possible to reach an agreement on or to draw up a parenting 

plan and thus, included a get-out clause in the form of article 815, paragraph 4 of the Code of 

Civil Procedure. So, in some cases a divorce or separation can still take place even if no parenting 

plan is in place.83 In recent years, questions on the effectiveness of the parenting plan have been 

raised.84 In any case, parenting plans are not intended to be contracts in the conventional sense 

and their detailed analysis fall outside the scope of this research.85 Similarly, questions 

concerning the inequality of bargaining power of the separating parents in the situation where a 

compulsory parenting plan is devised will not be considered. Nevertheless, contracts whereby 

one parent agrees to financially compensate the other for agreeing with (some of) the terms of 

the parenting plan, could fall under the broader category of contracts fettering the exercise of 

parental authority.  

Previously, a distinction was drawn between consensual discharge (ontheffing) and non-

consensual discharge (ontzetting) of parental authority. From the 1st of January, this distinction 

has been removed. Discharge of parental authority may only be pronounced on the application 

of the Child Protection Board or the Public Prosecution Service.86 In certain cases, the District 

                                                           

79 Article 1:247a. 

80 Staatsblad 2008, 500; Staatsblad 2009, 56. 

81 See the guidance provided by the Dutch government at http://www.government.nl/issues/family-law/divorce-and-children 
(accessed on 15 June 2015). 

82 MJ Voert and T ter Geurts, ‘Evaluatie Wet bevordering voortgezet ouderschap en zorgvuldige scheiding (Stb2008, 500) mbt het 
onderdeel ouderschapsplan’ (WODC Project Number 2213, 2014).  

83 See for example, Rb Utrecht 11 november 2009, ECLI:NL:RBUTR:2009:BK3265, EB 2010, 7.  

84 See BES Chin-A-Fat, ‘Vijf jaar ouderschapsplan: de vechtscheiding voorbij?’ (2014) Tijdschrift voor Familie- en Jeugdrecht 53. 

85 See M van der Lans, ‘Twee en een half jaar ouderschapsplan in de rechtspraktijk’ (2011) 37 Justitiële Verkenningen 6, 20. 

86 See Article 1:267(1).  

http://www.government.nl/issues/family-law/divorce-and-children
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Judges may temporarily or permanently deprive a parent from the right to exercise authority 

over one or more of his/her children.87 Thus, in the context of current Dutch law, the conclusion 

of agreements which oblige a parent to apply for the termination of his/her parental authority 

do not appear to have significant practical relevance. Nevertheless, it is conceivable that 

statements presented by a parent to the effect that s/he should be discharged from holding 

parental authority would contribute towards the termination of his/her authority. In any case, 

the Dutch Civil Code does not explicitly prohibit or regulate the conclusion of agreements that 

fetter the exercise of parental authority. However, such agreements have been found contrary to 

good morals and public order in the Dutch legal system.  

In the decision of 27 March 1930,88 the Supreme Court held that an agreement between 

divorcing spouses by which the mother would submit a statement that would contribute to her 

waiver of custody and parental authority in return for financial benefits was declared null on 

grounds of good morals and public order. According to the court, in such a case, the decision 

should solely be based on the welfare of the child rather than the financial interest of the parent. 

Similarly, in the decision of 20 May 1938,89 the Supreme Court held that an agreement in relation 

to divorce by which the mother undertook to enrol her child in Roman Catholic school in return 

for monetary benefit was null being contrary to good morals and public order. The court held 

that such an obligation is contrary to the freedom of the parent to decide what education should 

be given to the child. 

More recently, the Court of Appeal in Amsterdam, in its decision of 11 November 2008,90 

decided on the validity of an agreement to abort a child. While this agreement does not strictly 

fall under the rubric of ‘contracts fettering the exercise of parental authority’, since the ward in 

such a case is not yet in existence and the parental authority not yet established, it does share an 

intrinsic proximity with the topic. One could argue that the alleged contract in this case fettered 

the discretion of a quasi-holder of parental authority, as she may have acquired parental 

authority in the foreseeable future had it not been for the abortion. The parties in this case had a 

4 year affectionate relationship with each other during which they lived together in a house 

owned by the man. Two months after the breakdown of the relationship, the woman terminated 

her pregnancy. She claimed that she did so as a result of an agreement with the man and brought 

an action for, inter alia, an amount of € 100,777,48 which was promised to her. While the man 

disputed the existence of such an agreement, the action was dismissed in the first instance on 

the ground that even if such an agreement had been concluded, it would be null on grounds of 

                                                           

87 See Article 1:268. 

88 HR 27 maart 1930 NJ 1930, 1250. 

89 HR 20 mei 1938 NJ 1939, 94. 

90 Hof Amsterdam (Familiekamer) 11 november 2008 RFR 2009, 29.  
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good morals and public order. According to the Court, the choice to terminate a pregnancy needs 

to be exercised freely. The Court of Appeal upheld this judgment and observed that the decision 

to terminate a pregnancy is an inalienable right which could not be made the subject of a 

contract.  

 

4.2.2.1. The Conflicting Interests 

 

a) Pecuniary motives should not dictate the exercise of parental authority. 

 

In all the cases discussed above, it can be observed that the Dutch courts have consistently 

emphasised the importance of freedom in the context of exercise of parental authority. The 

courts have observed that given the nature of parental authority, it would not be acceptable for 

the contracting parties to make the exercise (or avoidance) of this authority the subject of a 

private bargain for making a financial gain.  

One could further argue that the consequences of holding otherwise would be undesirable. For 

example, in the decision of 11 November 2008, independence was considered essential in the 

exercise of the right to terminate a pregnancy.91 Generally speaking, if the agreement was held 

valid, this would mean that in situations where a woman decides not to get an abortion after 

contractually agreeing to do so, she would be in breach of contract. While specific performance 

of a service of such a personal nature is not granted under Dutch law, the woman would still be 

held liable in some way – for example, she may have to pay damages. One could argue that a 

woman’s decision to continue her pregnancy and give birth should not be considered a 

contractual wrong in any civilised society.92 The concept of abortions for financial returns also 

raises the issue of commodification of human life.  

Similar arguments can also be raised in relation to a contract made by a parent for the education 

of his/her ward, which was considered in the decision of the Supreme Court of 20 May 1938.93 If 

the exercise of this authority is held to be financially negotiable, persons interested in how the 

child is educated may use monetary means to influence his/her education. The is particularly 

important in situations where only one parent holds parental authority and the other uses 

financial means to indirectly exercise parental authority.  

Nevertheless, the specific purpose of the contract in question and the extent to which it actually 

alters or impairs the freedom of the parent also needs to be kept in view. For example, primary 

                                                           

91 Ibid. According to the Court, ‘De beslissing tot het afbreken van zwangerschap is onvervreemdbaar en dient in volledige vrijheid te 
worden genomen.’ 

92 Alternatively, arguments based on Article 11 of the Dutch Constitution, which protects a person’s right to personal integrity , could 
also be raised. 

93 HR 20 mei 1938 (n 89). 
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and secondary education is free in the Netherlands and in principle a parent appears to have 

complete freedom of choice of a school.94 Practically, however, when the decision of choosing a 

school is dissected, several external factors appear to be operating. For example, international 

schools in the Netherlands do charge a tuition fee and this would be a factor for the parents to 

consider.95 Similarly, it appears that the distance to the school is also an important 

determinant.96 The parent(s) decides which factor should be given what weight in accordance 

with their wishes. As these factors are operating to affect the decision making ability of the 

parent to choose the school in any case, the incentive of a financial benefit offered through a 

contract that sets out the criteria of the school may also be viewed as another one of these 

factors. According to this view, the parent is merely exercising his/her right to choose the school 

by accepting the contract as the most influential factor and deciding the school accordingly.  

However, this line of reasoning appears to be weak in situations where the contract goes beyond 

merely incentivising the parent’s exercise of freedom of choosing a school. In situations, where 

the parent is ‘locked in’ and would be in breach of contract if s/he decides to shift her/his 

ward(s) to a different school that does not fit the criteria, the contract would no longer be a mere 

external factor but a real legal restriction. Much will depend on the specific contract in question. 

 

b) Party autonomy should be respected.  

 

The discussion in the context of English law appears to be equally relevant in the Dutch context.  

 

4.2.3. Comparative Remarks 

 

There appears to be no reported case on contracts fettering the exercise of parental 

responsibilities under English law. Thus, it cannot be predicted with certainty how the courts 

would treat such contracts. Building on the results obtained from the analysis of testamentary 

conditions fettering the exercise of parental responsibilities, one could predict that the courts 

may hold such contracts contrary to public policy and good morals depending on the 

circumstances of the case and the nature of the interference. If the contract only incentivises the 

exercise of parental responsibilities in favour of a particular course of action without 

comprehensively restricting the parent, it may not be held ineffective. However, the case law on 

                                                           

94 J Noailly, S Vujić and A Aouragh, ‘The effects of competition on the quality of primary schools in the Netherlands’ (CPB Discussion 
Paper 120, 2009) available at http://www.cpb.nl/en/publication/effects-competition-quality-primary-schools-netherlands 
(accessed on 15 June 2015).  

95 See for example, European School Bergen http://esbergen.eu/opnames/ and International School Groningen 
http://www.isgroningen.nl/Joining_the_ISG/School_Fees (accessed on 15 June 2015). 

96 K van der Houwen, J Goossen and I Veling, ‘Reisgedrag kinderen basisscholen’ (Eindrapport. TT 02-95. Traffic Test 2004)  

http://www.cpb.nl/en/publication/effects-competition-quality-primary-schools-netherlands
http://esbergen.eu/opnames/
http://www.isgroningen.nl/Joining_the_ISG/School_Fees
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testamentary conditions analysed is from a pre-HRA era, and it is not certain how the courts 

would approach the topic in the present day. The approach of the Dutch courts appears to be 

stricter. The concept of parental responsibilities appears to have an aura of sacredness about it; 

its violation is not to be tolerated. However, the disputes brought before the Dutch courts 

concerned relatively extreme cases; in situations where the exercise of parental responsibilities 

is merely incentivised, the courts may adopt a more lenient approach. Such an approach, 

nonetheless, remains to be seen. 

 

4.3. CONTRACTS ASSOCIATED WITH PROSTITUTION 

 

This section focusses on contracts that facilitate prostitution and prostitution contracts. 

Facilitating prostitution encompasses various activities, including owning a brothel and 

pimping. Prostitution in the context of this research refers to engaging in sexual intercourse with 

someone for remuneration.  

 

4.3.1. English Law 

 

Under English law, contracts for sexual services which fall short of actual prostitution will not be 

declared unenforceable on grounds of public policy. In Armhouse Lee Ltd v Chappell,97 the 

publishers of a magazine sought to recover payment for advertisements which had been placed 

by the defendants. The defendants resisted the claim on the basis that the content of the 

advertisements was immoral as it related to telephone sex lines. The Court of Appeal refused to 

find that public policy required the contract to be unenforceable and held that there was no 

evidence that any ‘generally accepted moral code condemned these sex lines.’98  

Prostitution in itself is not illegal under English law. However, contracts for prostitution are 

considered to be unenforceable on grounds of public policy. While there has been no case 

specifically centred on the validity of a prostitution contract, in Armhouse Lee, it was accepted 

that ‘on any view of the law, public policy still precludes the enforcement of contracts for the 

promotion of an undoubtedly immoral purpose such as prostitution.’99 In Sutton v Mishcon de 

Reya,100 two men entered into a relationship of ‘master and slave’. They initially signed a 

document entitled ‘statement of trust’ intended to regulate their property arrangements and 

                                                           

97 The Times, August 7, 1996 

98 Simon Brown L.J. opined ‘any relevant public policy must be found in the uncertain climate of sexual morality prevailing today… 
Distasteful though these advertisements and the services they invite may be, in my judgement they come nowhere near the point 
where the court should feel morally obliged to abjure its usual jurisdiction over contract disputes. I cannot accept that these services 
cause incontestable public harm.’ 

99 The Times, August 7, 1996 

100 [2003] EWHC 3166 (Ch) 
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subsequently, concluded a cohabitation agreement. The court observed that a contract between 

consenting adults would not be avoided on grounds of public policy unless it was meretricious 

or for prostitution. In Les Laboratoires Servier & Anor v Apotex Inc & Orsts, Lord Sumpton also 

observed that while prostitution itself is not criminalised in English law, contracts for 

prostitution are contrary to public policy.101 Similarly, scholarly opinion also adheres to the view 

that it is very unlikely that prostitutes can sue for their fees.102 Further, there is also a discussion 

as to whether to ‘extend the provisions of the criminal law relating to sex work (Sexual Offences 

Act 2003 ss52–54 (exploitation of prostitution), as amended by the Policing and Crime Act 

2009) so as to make buying sexual services illegal.’103 

Activities around and facilitating prostitution are criminalised by a string of laws.104 For 

example, under the Sexual Offences Act 2003, it is an offence to cause or incite prostitution or 

control it for personal gain. The 1956 Sexual Offences Act bans running a brothel and it is against 

the law to loiter or solicit sex on the street. A property is only defined as a brothel if more than 

one person (the law is gender neutral) is available for paid sex. A single man/woman working 

alone does not, for the purposes of the law, ‘keep a brothel’. Case law clarifies that any contract 

for an activity that facilitates prostitution is contrary to public policy. In Pearce v Brooks,105 a 

contract by which the owner rented out his coach to a prostitute, knowing that she intended to 

use it for the purpose of attracting clients, was held to be immoral and contrary to public policy. 

Similarly, in Coral Leisure Group v Barnett,106 a contract of employment by which an employee 

undertook to procure prostitutes for the employer’s clients was also held to be illegal. In 

Jennings v Throgmorton,107 it was established that a landlord could not recover rent from the 

time he discovered that his tenant was using the lodgings for prostitution and failed to take 

steps to evict her. However, in Appleton v Campbell,108 it was declared that a contract for the rent 

of a room to a prostitute who practised her profession elsewhere was valid. Similarly, in Lloyd v 

Johnson,109 a contract to wash a prostitute’s linen was held to be valid even though the linen 

included a number of men’s nightcaps. 

 

                                                           

101 [2014] UKSC 55. 

102 See M Furmston, Cheshire, Fifoot and Furmston's Law of Contract (16th ed, OUP 2012) 465. 

103 AVB v TDD [2014] EWHC 1442 (QB) para 63. 

104 All-Party Parliamentary Group on Prostitution and the Global Sex Trade, ‘Shifting the Burden Inquiry to assess the operation of 
the current legal settlement on prostitution in England and Wales’ (2014) available at http://prostitutionresearch.com/wp-
content/uploads/2014/04/UK-shifting-the-burden-Mar-2014.pdf (accessed on 15 June 2015).  

105 [1866] LR 1 Exch 213.  

106 [1981] ICR 503. 

107 [1825] R & M 251. 

108 [1826] 2 C & P 347. 

109 [1798] 1 B & P 340 . 

http://prostitutionresearch.com/wp-content/uploads/2014/04/UK-shifting-the-burden-Mar-2014.pdf
http://prostitutionresearch.com/wp-content/uploads/2014/04/UK-shifting-the-burden-Mar-2014.pdf
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4.3.1.1. The Conflicting Interests 

 

a) Vulnerable parties should be safeguarded from exploitation.  

 

Furmston notes that ‘Although Lord Mansfield laid it down [in Jones v Randall (1774) 1 Cowp 

37] that a contract contra bonos mores is illegal, the law in this connection appears to concern 

itself only with what is sexually reprehensible’.110 It is likely that contracts associated with 

prostitution have traditionally been classified as sexually immoral and contrary to public policy 

as a result of religious influences.111 There are various verses in scriptures which condemn 

prostitutes and their profession. However, in modern times, the traditional notions of sexual 

immorality sprouting out of religious scriptures no longer appear to be as relevant or important 

as they once used to be. Indeed many examples of scholarly writing can be found from the 

1970s, particularly in the context of non-marital cohabitation arrangements, where it is argued 

that sexual mores have changed radically and public policy should reflect this.112 Similarly, in the 

1988 decision of Stephens v Avery, Browne-Wilkinson V-C (as he then was), observed that: 

 

….at the present day the difficulty is to identify what sexual conduct is to be treated as 

grossly immoral. In 1915 there was a code of sexual morals accepted by the 

overwhelming majority of society. A judge could therefore stigmatize certain sexual 

conduct as offending that moral code. But at the present day no such general code exists. 

There is no common view that sexual conduct of any kind between consenting adults is 

grossly immoral…. it would be quite wrong in my judgment for any judge to apply his 

own personal moral views, however strongly held, in deciding the legal rights of the 

parties. The court's function is to apply the law, not personal prejudice. Only in a case 

where there is still a generally accepted moral code can the court refuse to enforce rights 

in such a way as to offend that generally accepted code.113  

 

                                                           

110 Furmston (n 102) 465 

111 See for example B Allin, ‘The Case For Legalized Prostitution’ <http://www.scribd.com/doc/55179620/The-Case-for-Legalized-
Prostitution> (accessed on 15 June 2015).  

112 See for example Lord Devlin, ‘Judges and Lawmakers’ (1976) 39 MLR 1: ‘Ideas about sexual behaviour have recently changed with 
abnormal rapidity and the common law is quite out of touch. Parliament is unlikely to do anything about it and, if the more stringent 
rules are administered as they stand, the fabric of the law will be damaged. Take the rule which prevents a landlord recovering rent 
from a couple whom he knows to be living in sin. Many people would still wish to see the rule applied to prostitution and 
promiscuity. Some people also regard living out of wedlock as socially undesirable. But it is unreasonable now to treat every such 
association with abhorrence of the ex turpi causa type and for the law to insist that all unmarried couples should either be ejected or 
live rent-free.’ See further JL Dwyer, 'Immoral Contracts' (1977) 93 LQR 386 and T Honoré, Sex Law (Duckworth Ltd 1978) 180. See 
also Tanner v Tanner [1975] 1 WLR 1346; Chandler v Kerley [1978] 1 WLR 693; Paul v Contance [1977] 1 WLR 1338. The progression 
of societal attitude towards sexual freedom can be observed from the trial of Simon Walsh: Myles Jackman, ‘Extreme porn trial: 
consensual sex and the state’, The Guardian (UK, 8 August 2012)  http://www.guardian.co.uk/law/2012/aug/08/extreme-porn-
trial-simon-walsh (accessed on 15 June 2015). 

113 [1988] Ch 449, 453-454 

http://www.scribd.com/doc/55179620/The-Case-for-Legalized-Prostitution
http://www.scribd.com/doc/55179620/The-Case-for-Legalized-Prostitution
http://www.guardian.co.uk/law/2012/aug/08/extreme-porn-trial-simon-walsh
http://www.guardian.co.uk/law/2012/aug/08/extreme-porn-trial-simon-walsh
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It is doubtful whether prostitution and more specifically, prostitution contracts offend a ‘general 

moral code’ in the present day. Nevertheless, obiter remarks in recent case law confirm that 

prostitution contracts are still considered to be immoral and contrary to public policy even 

though the reason behind this immorality is not entirely clear. The general English attitude 

towards prostitution can be assessed through current debates and general theme of discussions 

which focus on implementing policies that provide better protection to prostitutes.114 In 

reconciling this mood with the general view of the judiciary, one could argue that the 

unenforceability of such contracts on grounds of public policy could be based on the assertion 

that these contracts undermine human dignity and contribute or lead towards the exploitation 

of the party in the weaker bargaining position, especially women,115 whose body is treated as a 

commercial commodity.  

A prostitution contract has been referred to as ‘a contract to be raped’.116 There are many cases 

which exemplify the horrors of the prostitution industry.117 The Crown Prosecution Service, in 

its guidance statement, also addresses the problems associated with prostitution which include 

violence against women, drug abuse, and human trafficking.118 Since contracts for prostitution 

and contracts which facilitate prostitution promote this exploitative industry and arguably lead 

to the realisation of the abovementioned vices against prostitutes, it can be argued that public 

policy demands such contracts should be held unenforceable.  

The present argument is thus based on the premise that holding contracts for and facilitating 

prostitution unenforceable may, in some manner or the other, contribute towards the protection 

of the weaker party. However, this may be an over-simplification of the issue. Clients of 

prostitutes are unlikely to be interested in whether or not they can enforce the prostitution 

contract. Arguably, not the validity of the prostitution contract under private law, but the 

                                                           

114 See R Edwards and T Whitehead, ‘David Cameron calls for laws on legalising prostitution to be 'looked at'’ The Telegraph (29 May 
2010) available at http://www.telegraph.co.uk/news/uknews/crime/7780068/David-Cameron-calls-for-laws-on-legalising-
prostitution-to-be-looked-at.html (accessed on 15 June 2015); A Topping, ‘UK urged to follow Nordic model of criminalising 
prostitution clients’, The Guardian (11 December 2013) available at http://www.theguardian.com/global-
development/2013/dec/11/uk-nordic-model-prostitution-clients-buyer-sex (accessed on 15 June 2015). 

115 See also in this context, AVB (n 103). 

116 J Bindel, ‘It's like you sign a contract to be raped’ The Guardian (7 September 2007) available at 
http://www.guardian.co.uk/world/2007/sep/07/usa.gender (accessed on 15 June 2015). 

117 For example M McHugh, ‘Woman jailed for trafficking prostitutes’, Belfast Telegraph (Northern Ireland, 6 July 
2012) http://www.belfasttelegraph.co.uk/news/local-national/northern-ireland/woman-jailed-for-trafficking-prostitutes-
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likelihood of sanctions under criminal or administrative law, can function as an effective 

deterrent and help decrease the exploitation of human beings. In any case, as will be seen in the 

subsequent discussion on the interests, much will depend on the overall circumstances of the 

case. 

 

b) The autonomy of the prostitute should be respected.  

 

Arguments based on party autonomy of the prostitute may play a central role in the debate on 

the validity of contracts associated with prostitution in the present age. For example, it can be 

argued that a prostitution contract, like any other contract for services, should be treated as 

legally valid since a ‘prostitute is a free agent who sells his or her services on the market at the 

going price’.119 As noted above, with changing times, prostitution no longer carries the same 

aura of social stigma as was previously associated with it, especially since it has been legalised in 

other European countries.120 There are also interest groups such as the ‘English Collective of 

Prostitutes’121 lobbying for its acceptance as a legitimate profession. Amnesty International has 

gone as far as to claim that restrictions on individuals buying or selling sex breach basic human 

rights.122 The charity claims that prostitutes, pimps and men who buy sex are simply ‘exercising 

their autonomy’ and should be allowed to do so ‘free from government interference.’123 As noted 

in Chapter 3, different aspects of party autonomy and the right to work are also recognised by 

various human rights instruments.124 

Related to this argument of respecting the autonomy of the prostitute is the contention that 

prostitutes are exploited because of the lack of legal redress available for their profession,125 

which by implication, would also include the lack of legal validity afforded to their contracts of 

performance. However, while there are conflicting studies as to the advantages or disadvantages 

of legalisation or decriminalisation of prostitution as a profession,126 unfortunately, evidence 

does not exist as to the effects, if any, of the validity of the prostitution contracts themselves.  

                                                           

119 K Green, ‘Prostitution, Exploitation and Taboo’ (1989) 64 Philosophy 250, 527. 

120 See R Broomby, ‘Berlin prostitution no longer immoral’, BBC News (28 December 2000) 
http://news.bbc.co.uk/2/hi/europe/1090523.stm (accessed on 15 June 2015). 

121 See the website on http://prostitutescollective.net/ (accessed on 15 June 2015). 

122 ‘Policy Consultation on Decriminalisation of Sex Work’ available at http://www.amnesty.org/en/sex-workers-policy (accessed on 
15 June 2015). 

123 Ibid. 

124 See Chapter 3, Sections 3.1.3.1, 3.1.4. 

125 See for example, K Millett, The Prostitution Papers: A Candid Dialogue (Avon Books 1973) 135. See also B Loff, B Gaze and C 
Fairley, ‘Prostitution, public health, and human-rights law’ (2000) 356 The Lancet 9243, 1764.  

126 See for example H Mees, ‘Does Legalizing Prostitution Work?’ Policy Innovations (Project Syndicate, 3 Feb 2009) 
http://www.policyinnovations.org/ideas/commentary/data/000107/ (accessed on 15 June 2015); ML Sullivan, Making Sex Work: A 
Failed Experiment in Legalized Prostitution (Spinifex Press 2007) 413. 
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http://prostitutescollective.net/
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However, the argument of respecting the autonomy of the prostitute might also support the 

claim for holding the prostitution contracts unenforceable. Indeed, one may argue that in 

situations where the substantive autonomy127 of the prostitute is disputable,128 it becomes 

questionable whether upholding such contracts would equate to respecting the autonomy of the 

prostitute. In such cases, it may be argued that respecting the autonomy i.e. the substantive self-

determination of the prostitute, would actually support the finding that the contract should be 

found contrary to public policy. As Mr Justice Tugendhat observed in AVB v TDD, a case in which 

the court considered the law of privacy, confidence and harassment in the context of a 

relationship between a sex worker and her client: 

 

Prostitution is consensual sexual conduct between adults in private which is not itself 

illegal, but which is recognised by Parliament to be immoral. That is why Parliament has 

legislated to impose criminal sanctions not applicable to other forms of consensual 

sexual conduct. One reason for this recognition (notwithstanding that prostitution 

involves acts which are consensual for the purposes of the criminal law) is… that 

prostitutes commonly are individuals who are acting under degrees of compulsion or 

exploitation from pimps and people traffickers, or who are under other influences, such 

as illegal drugs. Any of these factors may impair their ability to give the genuinely free 

and informed consent, which, in almost all other areas of the law, is the only form of 

consent that is legally effective.129 

 

c)  Contracts facilitating prostitution should not be held contrary to public policy as holding 

otherwise would lead to severe impracticality. 

 

Specifically focussing on contracts facilitating prostitution, one could argue that this category of 

contracts is potentially limitless since all contracts a prostitute enters into eventually, in some 

way or the other, enables him/her to carry out prostitution. Building on this argument, one 

could further argue that it would severely impractical to hold all such contracts contrary to 

public policy. In Pearce v Brooks, Bramwell B noted that ‘… in some sense everything which (is) 

supplied to a prostitute is supplied to enable her to carry on her trade, as, for instance, shoes 

sold to a street walker.’130 Similarly, Buckley argues: 

 

                                                           
127 See (n 124). 

128 See further C Pateman, ‘What’s Wrong With Prostitution’ in J Spector, Prostitution and Pornography: Philosophical Debate About 
the Sex Industry (Stanford University Press 2006) 50-79. 

129 AVB (n 103) para 86, 87. 

130 (n 105) 214. 
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It must be very doubtful… whether other contracts related to her activities would 

nowadays be regarded as ‘contrary to public policy.’ To hold that they were 

unenforceable for illegality could in theory give rise to questions of considerable 

difficulty. How far would the principles go?... The nature of a prostitute’s trade is such 

that many of the contracts into which she might enter, particularly those relating to the 

necessities of life, could be said to be of benefit to her in her line of business.131 

 

It has also been suggested that, rather than sound legal rules, it is the general prejudice against 

prostitutes which results in the unenforceability of such contracts: 

 

… It is also extremely difficult to explain why contracts collateral to prostitution should 

be considered immoral. The transaction in itself has nothing obscene or lewd in it. 

Millions of similar ones are made every day without anyone questioning their validity… 

The reason for the development of the tendency to declare unenforceable contracts 

somehow related to prostitution is, to look at things realistically, the quality of the 

parties, or rather, of one of them, the prostitute. Once the Court is aware of his or her 

profession the social stigma is transformed into legal rule. The judge avenges public 

morality by punishing not so much the prostitute – who is irredeemable – but those who 

take significant legal commitments with him or her. From a systematic point of view this 

position – however well argued in public policy – is hardly tenable because it implies 

that, contrary to the principle of equality in front of the law, a certain class of persons 

(prostitutes) has a limited contractual capacity which affects all those who are aware of 

such a condition.132 

 

Other academics seem to suggest that as long as there is absence of evidence specifically 

connecting a contract with prostitution, the contracts should be valid.133 However, this assertion 

does not take into account situations where, even though the link between the contract and the 

eventual prostitution is clear, holding the contract unenforceable might itself result in injustice. 

For example, consider the situation where a known prostitute enters into a contract for car hire. 

Should the contract be contrary to public policy if the car rental company knows that the 

prostitute uses the car for daily school runs but also, at times, for picking up her clients? The 

                                                           
131 Buckley (n30) 98-99. 

132 Zeno-Zencovich (n 4) 22. 

133 See DD Prentice, ‘Illegality and Public Policy’ in H Beale (gen. ed.), Chitty on Contracts: Volume 1, General Principles, (31st ed, Sweet 
& Maxwell 2012) 1267. 
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judge would have to take all different interests into account when deciding if a contract 

facilitating prostitution should be declared contrary to public policy. 

  

4.3.2. Dutch Law 

 

Contracts facilitating prostitution are not considered contrary to good morals and public order 

under Article 3:40(1) of the Dutch Civil Code. While this has not been expressly declared, several 

developments point in this direction. The gradual changes in the law relating to keeping and 

maintaining a brothel is a prime example. In a 1990 case,134 the Supreme Court held that a 

contract for the purchase of goodwill and inventory of a brothel did not have an unlawful cause. 

The District Court and the Court of Appeal had both decided otherwise. While the main 

arguments of the Supreme Court for its decision were based around the intention of the 

legislature behind (the former) Article 250bis of the Dutch Criminal Code (Wetboek van 

Strafrecht), which criminalised keeping a brothel, the Court’s statement towards the end of the 

judgment is more important for the purposes of this research. According to the Court, an 

agreement such as the one in question could only be held contrary to good morals and public 

order if it contributed towards evils such as the exploitation of prostitutes. This leads to the 

implication that even at the time of the judgment, the mere act of selling a brothel with the 

intention of keeping it operational, i.e. a contract for an act that directly facilitates prostitution, 

was not considered to be contrary to good morals and public order. It was only the separate 

element of exploitation that would have resulted in the illegality of the contract. Van den Brink 

notes that this view was shared across the legal system.135 

The former Articles 250bis and 432 of the Dutch Criminal Code were repealed in the year 2000. 

Article 250bis, as noted above, provided for a ban on keeping brothels and Article 432 

criminalised pimping. It has been observed that the ban on brothels was never enforced in the 

last 50 years of its operation in any case.136 Now, it is legal to run a business where men or 

women over the age of consent are voluntarily employed as sex workers.137 This change (i.e. the 

legalisation of the two main activities facilitating prostitution) concretises the assertion that 

contracts facilitating prostitution are, in principle, legal.  

                                                           
134 HR 2 februari 1990, NJ 1991, 265 (Sibelo/Lamet). 

135 Van den Brink (n 38) 81. 

136 Dutch Ministry of Foreign Affairs, ‘Dutch Policy on Prostitution – Questions and Answer 2012’ (AVT12/BZ106006 2012) 5 
available at  
http://www.minbuza.nl/binaries/content/assets/minbuza/en/import/en/you_and_the_netherlands/about_the_netherlands/ethical
_issues/faq-prostitutie-pdf--engels.pdf-2012.pdf (accessed on 15 June 2015). 

137 Ibid. The person running the business must satisfy certain conditions and obtain a licence from the local authorities (if required).  
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The new and extended Article 273f of the Dutch Criminal Code138 makes it an offence to exploit 

another person for the purpose of prostitution and outlaws other forms of sexual exploitation. It 

also prohibits labour abuse and other modern forms of slavery, and such practices as removing a 

person’s organs by means of deception or force. Thus, the new regime distinguishes between 

prostitution and its possible side-effects, which are clustered together with other exploitive 

activities and criminalised.139 This appears to be in line with the distinction created by the 

Supreme Court between owning a brothel and exploiting a prostitute.   

The legality of contracts for prostitution is less straightforward, though it is most likely that such 

contracts are also not contrary to good morals and public order. To date, there has been no case 

directly on this issue. The decision of 11 March 1992 of the District Court of Breda140 establishes 

that, at least in principle, such contracts are not considered contrary to good morals and public 

order. This unusual case concerned a man who took a woman on holiday to Kenya under an 

agreement between the parties and paid for all her expenses. After the trip, he brought an action 

for breach of contract as, according to him, the woman avoided any physical contact with him 

during the trip. The nature of the services to be provided remained unclear. The man denied that 

this was a prostitution contract. The court noted that even if it was a prostitution arrangement, it 

would not have considered it to be contrary to good morals and public order unless there were 

exceptional circumstances. The action was eventually dismissed by the Court. The man failed to 

argue against the defence provided by the woman that she believed all she was required to do 

was travel with him. 

Heerma van Voss is also of the opinion that prostitution contracts would not be contrary to 

public order or morality. According to him, the concepts of good morals and public order in the 

present day are mostly used in the context of protection of personal freedoms and thus, they 

would only play a role if a prostitution contract results in the infringement of physical self-

determination or personal integrity.141 He further notes that the rules of abuse of circumstances 

may play a role; however, this discussion is outside the scope of the present research.142 

These conclusions can also be backed by empirical evidence. A 2002 poll by Veldkamp revealed 

that approximately two-thirds of the Dutch population was in favour of the government’s 

objective of making prostitution a legal economic sector.143 Prostitution is now considered a 

                                                           
138 European Commission, ‘Together Against Trafficking in Human Beings - Netherlands’ available at https://ec.europa.eu/anti-
trafficking/content/nip/netherlands_en (accessed on 15 June 2015). 

139 See J Pot, ‘Het normaliseren van prostitutiewerk’ (2013) NJB 1777. See also C Mak and LKL Tjon Soei Len 'Immoral Contracts in 
Netherlands' in ALB Colombi Ciacchi, C Mak and Z Mansoor, Immoral Contracts in Europe (on file with author).  

140 Ktr Breda 11 maart 1992 ECLI:NL:KTGBRE:1992:AI8631, Prg 1992, 3684.  

141 G Heerma van Voss, ‘Prostitutie en het arbeidsrecht’, in L Bots et al (eds), Blinde vlekken en het sociaal recht (Kluwer 1986) 46.  
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143 J Bindel and L Kelly, A critical examination of responses to prostitution in four countries: Victoria, Australia; Ireland; the 
Netherlands; and Sweden. (Child and Women Abuse Studies Unit 2004) 64. 
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legitimate profession144 - though a problematic one.145 According to this view, therefore, a 

prostitute can either be self-employed or employed with a contractor/brothel owner. In cases 

where she is self-employed, contracts facilitating prostitution are simply contracts that facilitate 

a business, e.g. a contract for a one person brothel may be seen as a rent agreement for a 

business premises, and the main prostitution contract may be seen as a contract to provide 

services. In cases where she is employed with a contractor/brothel owner, contracts facilitating 

prostitution may be viewed as contracts that facilitate work, e.g. a contract with a pimp may be 

seen as an employment contract and the main prostitution contract may be seen as a contract to 

provide services between the contractor/brothel owner and the client, with the prostitute being 

the employee assigned for a particular job.  

However, problems exist with regards to the enforceability of the main prostitution contract. For 

example, in cases where the prostitution contract is seen as a contract for services, the prostitute 

would have a claim for remuneration (Article 7:405 of the Dutch Civil Code). However, the rules 

on remuneration for services were not drafted with prostitution contracts in mind and, 

therefore, may lead to unbalanced results when applied to such cases.146 Inclusion of 

prostitution in the scope of services would also lead to the implication that the client has a right 

to terminate the contract at any time without being liable in damages, whereas the service 

provider i.e. the prostitute, in principle, cannot terminate the agreement (Article 7:408 of the 

Dutch Civil Code). Moreover, according to the rules on service contracts, it is not certain 

whether, in case of preliminary termination, the client would be obliged to pay compensation for 

services already rendered. Furthermore, Article 7:408(3) of the Dutch Civil Code stipulates that 

in principle ‘no damages for cancellation shall be due from an individual who entered into a 

contract for services, otherwise than in the conduct of a profession or business’.147 Finally, if 

prostitution is qualified in terms of service contracts, the question arises whether the client is 

allowed to enforce performance of the services agreed upon by the prostitute. This 

interpretation would be contrary to Article 273f of the Dutch Criminal Code, which criminalises 

forced prostitution. For these reasons, inter alia, certain scholars regard prostitution contracts 

as unenforceable if not null from the beginning.148 Alternatively, as has been suggested, since 

                                                           
144 Dutch Ministry of Foreign Affairs (n 136) 6.  

145 See for example A Daalder, ‘Het bordeelverbod opgeheven, Prostitutie 2000-2001’ (WODC, 2002); A Daalder, ‘Prostitutie in 
Nederland na opheffing van het bordeelverbod’ (WODC 2002); De Nationaal Rapporteur Mensenhandel en Seksueel Geweld tegen 
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147 The Dutch text of the article states: 
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148 Pot (n 139). 
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prostitution contracts do not fit neatly into the general framework of private law rules, a civil 

code provision especially dealing with such contracts could be enacted to provide clarity.149  

 

4.4.3. Comparative Remarks 

 

The English and Dutch approaches to contracts associated with prostitution appear to be 

significantly different. Under English law, contracts facilitating prostitution and contracts for 

prostitution are both considered to be ineffective being contrary to good morals and public 

policy. Traditionally it appears that religious morality permeating into the legal system resulted 

in the ineffectiveness of these contracts. In the present day, the public harm resulting from these 

contracts is not entirely clear. The profession of prostitution appears to be shedding the social 

stigma historically entwined around it. It can be argued that modern secular arguments in 

favour of the ineffectiveness of such contracts on grounds of public policy and good morals may 

be based in the desire to discourage the exploitation and abuse of prostitutes whose bodies are 

treated as commercial commodities, though such a line of reasoning may not be entirely 

convincing. In Dutch law, a distinction is made between voluntary prostitution and exploitation. 

The Dutch Criminal Code criminalises activities that result in the exploitation of individuals. 

Contracts facilitating voluntary prostitution are valid and enforceable. The status of contracts for 

voluntary prostitution is less clear. Prostitution is a legitimate profession but contracts for 

prostitution may be placed in the precarious position of being classified as valid but ineffective. 

 

4.4. SURROGACY CONTRACTS 

 

Surrogacy is an arrangement in which a woman agrees to carry and deliver a child for another 

couple or person (the commissioning parent(s)). There are two types of surrogacy, traditional 

and gestational. In traditional surrogacy, the surrogate is the child’s biological mother and is 

artificially inseminated with the sperm of the commissioning father (or sperm from a donor 

when the sperm count is low). In gestational surrogacy, the surrogate is genetically unrelated to 

the child. Eggs and sperm are extracted from the commissioning parents (or donors) and in vitro 

fertilised and implanted into the uterus of the surrogate.  

The nature of surrogacy makes it a sensitive subject that touches on issues relevant to both 

family law and contract law. To understand the legal landscape and the possible role of public 

policy and good morals in English law and Dutch law, the different contracts involved in 

surrogacy arrangements need to be distinguished. Generally speaking, four kinds of contracts 

may exist in connection with surrogacy: 
                                                           
149 Ibid. 
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 Contract A is a contract between commissioning parents and a commercial agency that 

can provide them with a surrogate mother in return for remuneration.  

 Contract B is a contract between a woman who is offering her services as a surrogate 

mother and a commercial agency that is willing to offer her remuneration for her services.  

 Contract C is a contract between commissioning parents and a woman willing to act as a 

surrogate mother (traditional or gestational) in return for a fee or an equivalent benefit - a 

typical commercial surrogacy arrangement. Here, the main obligation on the surrogate mother is 

to surrender the child to the commissioning parents after birth for the fee or benefit she is given.  

 Finally, Contract D, which is similar to Contract C except that here the surrogate mother 

does not make a profit and is only reimbursed for the expenses incidental to the pregnancy, child 

birth etc., i.e. a typical altruistic surrogacy arrangement.  

 

These four types of contracts will now be analysed under English and Dutch law. 

 

4.4.1. English Law 

 

Under English law, surrogacy is primarily regulated by the Surrogacy Arrangements Act 1985, 

the Human Fertilisation and Embryology Act (HFEA) 1990 and the Human Fertilisation and 

Embryology Act (HFEA) 2008.  

The development of the English approach towards surrogacy agreements can be traced back to 

the case of A v C.150 In this case, the commissioning father was denied custody of his prospective 

child as the surrogate changed her mind and decided not to honour the surrogacy agreement. 

The Court of Appeal did not mince words when expressing its disgust over the surrogacy 

agreement; it was described as ‘pernicious and void’, ‘inhuman proceeding’, a ‘baby-farming 

operation of a wholly distasteful and lamentable kind’, and ‘an ugly little drama’.  

One of the main aims of the 1985 Act was to discourage surrogacy,151 especially commercial 

surrogacy. Section 2 of the Act criminalises commercial arrangements of surrogacy. It is a 

criminal offence for any third party (whether an individual or a professional body) to broker 

surrogacy agreements between a surrogate and commissioning parents for commercial 

purposes i.e. for payment. Under Section 3(1)(a), it is also a criminal offence for third parties to 

advertise their willingness to broker a surrogacy arrangement. Section 3(1)(b) makes it a 

criminal offence for a person to advertise that they are looking for a surrogate mother or 

wanting a woman to carry a child as a surrogate mother. For these reasons, it can be argued that 

                                                           
150 A v C [1985] 1 Fam Law 241. Note: The case was decided in 1978 but not reported until 1985. 

151 A Alghrani, ‘Surrogacy: 'A Cautionary Tale': Re T (a child) (surrogacy: residence order) (2011) EWCH 33 (Fam)’ (2012) 20 Med 
Law Rev 4, 633. See also Z Mansoor ‘Contracts Contrary to Public Policy under English and Dutch Law: The Case of Agreements 
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Contracts A and B may be held illegal on the basis of involving the commission of a legal 

wrong.152 

Contract C, it would appear, would also be held illegal, even though, under Section 2(2), 

commissioning parents and surrogates are exempt from criminal liability for participating in a 

commercial surrogacy arrangement. The 1985 Act does not make it an offence to enter into non-

commercial altruistic surrogacy arrangements. Under the HFEA 2008, other than expenses 

reasonably incurred, no money or other benefits should be given to a surrogate.153 However, no 

definition of ‘reasonable’ is provided. A number of non-profit agencies such as Surrogacy UK154 

and COTS155 (which have been set up to facilitate surrogacy arrangements by making 

appropriate introductions), have stated that at present ‘reasonable’ expenses can range from 

£12,000 to £15,000. Analysis of the reported cases concerning reasonable expenses under the 

HFEA reveals that the courts have retroactively approved payments beyond reasonable 

expenses.156 This includes payments to both surrogate mothers and third party brokers. 

Nevertheless, as far as the question of contractual validity is concerned, Section 1A of the 1985 

Act makes all agreements for surrogacy arrangements ‘unenforceable’.157 The effect of this is to 

remove any binding obligations on the parties involved in a surrogacy arrangement. Neither can 

the commissioning parents sue the surrogate for refusing to give custody of the baby, nor can 

the surrogate sue for non-payment. This may leave Contract D in the precarious category of 

‘valid but unenforceable’ contracts.  

It is also important to note that the surrogate mother is always considered the child’s legal 

mother from birth, irrespective of how the child was conceived.158 Intending parents can acquire 

legal parenthood of their child to the exclusion of the surrogate (and, if applicable, her husband) 

by a parental order pursuant to Section 54 of the Human Fertilisation and Embryology Act 2008. 

However, a commissioning couple cannot apply for a parental order unless the child is already in 

their care and they have the consent of the surrogate.  
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154 See http://www.surrogacyuk.org/ (accessed on 15 June 2015). 

155 See http://www.surrogacy.org.uk/About_COTS.htm (accessed on 15 June 2015). 
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[2014] EWHC 3135 (Fam). 

157 Section 1A of the Surrogacy Arrangements Act 1985, inserted by Section 36 of the HFEA 1990. 

158 Section 33 of HFEA 2008 Section 33; furthermore Section 47 of HFEA 2008 makes it more unequivocal stating that egg donation 
does not lead to becoming a parent. 

http://www.surrogacyuk.org/
http://www.surrogacy.org.uk/About_COTS.htm
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If a surrogate mother refuses to hand over the baby, the commissioning parents can make an 

application for a residence order under Section 8 of the Children Act 1989. The courts, when 

considering the making of any such orders, whether pertaining to children born via surrogacy or 

not, apply the principle set out in Section 1 of the Children Act 1989 and consider the welfare of 

the child as the paramount consideration.159 It is only in exceptional circumstances that a court 

would give effect to a surrogacy agreement in favour of the commissioning parents through this 

‘back door’.160 

 

4.4.2. Dutch Law 

 

Although several bills have been proposed, the Dutch legislature has so far failed to enact any 

instrument that provides guidelines for surrogacy agreements.161 In 1993, a number of 

provisions on surrogacy were introduced in the Dutch Criminal Code with the goal of 

discouraging commercial surrogacy. Article 151b162 of the Dutch Criminal Code criminalises 

certain acts that facilitate the business of brokering surrogacy arrangements.163 Parliamentary 

debates clarify that the intention behind this provision is not to convict doctors treating 

surrogate mothers and facilitating surrogacy but to deter the commercialisation of this 

                                                           
159 See for example CW v NT and another [2011] EWHC 33. See further, A Blackburn-Starza, ‘Child's welfare is ruled 'paramount' in 
surrogacy case’ Bio News (13 December 2010) <http://www.bionews.org.uk/page_83861.asp> (accessed on 15 June 2015). 

160 See Re P (Surrogacy: Residence) [2008]1 FLR 177.  

161 See generally, C Perfumi and C Mak, ‘The impact of fundamental rights on the content of contracts: determining limits to freedom 
of contract in family and employment relations’, in G Brüggemeier, A Colombi Ciacchi and G Comandé (eds), Fundamental Rights and 
Private Law, Vol. 2: Comparative Analyses of Selected Case Patterns (Cambridge University Press, 2010) 33-75; AML Broekhuijsen-
Molenaar, 'Geoorloofdheid van draagmoederschap naar Nederlands (wenselijk) recht' in K Boele-Woelki and M Oderkerk (eds), De 
(on)geoorloofdheid van het draagmoederschap in rechtsvergelijkend perspectief (Intersentia 1999); JBM Vranken, 'Contractualisering 
en draagmoederschap' (1997) 4 Tijdschrift voor Privaatrecht 1751; JH Nieuwenhuis, ‘Promises, promises’ (2001) 37 Nederlands 
Juristenblad 1795; SM Dermout, De eerste logeerpartij: Hoogtechnologische draagmoedershap in Nederland (PhD Thesis Groningen, 
2001); P Vlaardingerbroek, 'Mens en maatschappij: Draagmoederschap: een gecompliceerde constructie' (2003) 52 Ars Aequi 171; M 
van den Berg and C Buijssen, 'Hoogtechnologisch draagmoederschap, De techniek staat voor niets, nu het recht nog' (2004) 79 NJB 
14, 724; JG Klijnsma, 'De verzakelijking van het menselijk lichaam' (2008) 1 Ars Aequi, 11; See also L Brunet et al, Comparative study 
on the regime of surrogacy in the EU member states, (European Parliament 2012) available at 
http://eprints.lse.ac.uk/51063/1/__libfile_REPOSITORY_Content_Davaki,%20K_Comparative%20study%20regime%20surrogacy_D
avaki_Comparative_study_regime_surrogacy_2013.pdf (accessed on 15 June 2015). 

162 Wet van 16 September 1993, Stb. 486. Article 151b states: 

1. Degene die in de uitoefening van een beroep of bedrijf opzettelijk teweegbrengt of bevordert dat een draagmoeder of een 
vrouw die draagmoeder wenst te worden, rechtstreeks of middellijk met een ander onderhandelt of een afspraak maakt ten 
einde het voornemen, bedoeld in het derde lid, uit te voeren, wordt gestraft met gevangenisstraf van ten hoogste een jaar of 
geldboete van de vierde categorie. 

2. Met dezelfde straf wordt gestraft: 

a. degene die in het openbaar diensten aanbiedt, bestaande uit het teweegbrengen of bevorderen van onderhandelingen of 
een afspraak als bedoeld in het eerste lid; 

b. degene die openbaar maakt dat een vrouw draagmoeder wenst te worden of als zodanig beschikbaar is, dan wel dat een 
vrouw die draagmoeder wenst te worden of als zodanig beschikbaar is, wordt gezocht. 

3. Als draagmoeder wordt aangemerkt de vrouw die zwanger is geworden met het voornemen een kind te baren ten behoeve 
van een ander die het ouderlijk gezag over dat kind wil verwerven, dan wel anderszins duurzaam de verzorging en opvoeding 
van dat kind op zich wil nemen. 

163 See Also Articles 151c, 225, 236, 278, 279 and 442a Dutch Criminal Code. 

http://www.bionews.org.uk/page_83861.asp
http://eprints.lse.ac.uk/51063/1/__libfile_REPOSITORY_Content_Davaki,%20K_Comparative%20study%20regime%20surrogacy_Davaki_Comparative_study_regime_surrogacy_2013.pdf
http://eprints.lse.ac.uk/51063/1/__libfile_REPOSITORY_Content_Davaki,%20K_Comparative%20study%20regime%20surrogacy_Davaki_Comparative_study_regime_surrogacy_2013.pdf
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practise.164 Thus, Contracts A and B may be held, either by their content or necessary 

implications, illegal on the basis of contravening statutory provisions.165 

The difference between Contract C and Contract D is clear at a theoretical level, i.e. Contract C 

appears to promote the profit-making aspect of surrogacy while Contract D appears to be 

concerned with helping the commissioning parents. However, the situation is less 

straightforward at the practical level.166 Difficulty may arise in determining the point at which 

reimbursement for expenses incidental to the pregnancy turn into profit: for example, in case 

the surrogate mother works as a labourer, should she be provided her usual wages in case she is 

no longer allowed to work as a result of the pregnancy? If not, how should the rate be decided? 

In any case, Contract C may also be held illegal on the basis of contravening statutory provisions 

by its content or necessary implications insofar as it involves a prohibited activity.167 Otherwise 

there is no provision explicitly punishing the use of commercial surrogacy.168 To understand the 

legal status of Contract D (and Contract C to the extent that it is not annulled on grounds of 

contravening statutory provisions), the legality of the main obligation under a surrogacy 

arrangement i.e. surrendering a child in favour of the commissioning parents needs to be 

examined.  

The Dutch government has generally adopted a discouraging attitude towards surrogacy.169 The 

popular image of the Netherlands as a liberal bastion does not as yet extend to this procedure.170 

However, there are no provisions regulating traditional surrogacy. This leads to the implication 

that this procedure is not, in principle, forbidden.171 

As a result of various factors, including active lobbying from interest groups,172 the Minister of 

Health approved the use of gestational surrogacy in certain exceptional cases in a letter to 

Parliament in 1997.173 The Planning Decree In Vitro Fertilization of 1998 (Planningsbesluit IVF) 

allowed surrogacy in combination with in vitro fertilisation under very strict conditions.174 One 

of the requirements is that recourse to gestational surrogacy must comply with the guidelines 

                                                           
164 TK 1996-1997, 25 000XVI, No. 62, 14.  

165 In this context see HR 1 juni 2012, ECLI:NL:HR:2012:BU5609 (Esmilo/Mediq).   

166 See K Boele-Woelki et al, Draagmoederschap en illegale opneming van kinderen (WODC Project Number 1945, 2011). See also Mak 
and Tjon Soei Len (n 139). http://www.ucerf.nl/wp-content/uploads/summary-draagmoederschap.pdf 

167 In this context see Esmilo/Mediq (n 165).   

168 Brunet et al (n 161) 302. 

169 M Vonk, ‘Maternity for Another: A Double Dutch Approach’ (2010) 14.3 Electronic Journal Of Comparative Law 
<http://www.ejcl.org/143/art143-22.pdf> (accessed on 05 June 2015) 

170 M Edwards, ‘Surrogacy: National Approaches and International Regulation’, (Family Law Week 2011) available at 
<http://www.familylawweek.co.uk/site.aspx?i=ed87773> (accessed on 15 June 2015) 

171 Brunet et al (n 161) 303. 

172 Dermout (n 161) 13-17. 

173 TK 1996-1997, 25 000XVI, no.51. 

174 Planningsbesluit in-vitrofertilisatie, Staatscourant 1998/95, 14-18. 

http://www.ucerf.nl/wp-content/uploads/summary-draagmoederschap.pdf
http://www.ejcl.org/143/art143-22.pdf
http://www.familylawweek.co.uk/site.aspx?i=ed87773
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established by the Dutch Society for Obstetrics and Gynaecology (De Nederlandse Vereniging 

voor Obstetrie en Gynaecologie). These guidelines require the commissioning parents (married 

or not, in a partnership or not) to provide all the genetic material necessary for the conception of 

the child. This means only heterosexual couples are eligible for gestational surrogacy. In the 

discussion on the Planning Decree in the Second Chamber, the Minister of Health made it clear 

that the intention behind the decree is not to amend the Dutch family law to accommodate 

surrogacy in combination with IVF.  

The approval of the Minister of Health of resorting to surrogacy in certain exceptional 

circumstances has led some scholars to argue that the main obligation of a surrogacy agreement, 

i.e. surrendering a child in favour of the commissioning parents, cannot be considered null on 

the basis of violating good morals.175 However, Vonk provides a different view and argues that 

the main obligation is contrary to good morals.176 She further notes that making the legal 

position of children the subject of a bargain may violate imperative statutory provisions of 

parentage law and parental authority which would render such a contract illegal and null.177 

Nevertheless, she observes that although individuals cannot legally contract to surrender their 

child to the commissioning parents, this does not mean that these contracts carry no weight. 

Such contracts may give evidence about the intention of the parties at the time when the 

contract was drawn and thus facilitate the adoption process.178 Similarly, Van den Brink 

maintains that although the Supreme Court has not ruled on this subject as yet, it is generally 

accepted that surrogacy contracts are null on grounds of good morals, at least as far as the basic 

obligation is concerned.179 

A recent judgment of the District Court of Haarlem180 sheds some light on the judicial attitude 

towards surrogacy. This case concerned the validity of a surrogacy agreement. The plaintiffs, a 

woman and her husband, agreed with the defendants, a male homosexual couple, that the 

woman will give birth to a child conceived using the sperm of one of the defendants. The first 

attempt failed as the foetus died before birth. The second pregnancy was successful; however, 

the parties fell out and the child remained with the plaintiffs. The plaintiffs brought an action for 

damages claiming compensation including cost of care and education, loss of income and legal 

assistance. The defendants argued that they were still willing to take custody of the child and in 

                                                           
175 See C Mak, Fundamental Rights in European Contract Law: A Comparison of the Impact of Fundamental Rights on Contractual 
Relationships in Germany, the Netherlands, Italy and England, (Kluwer 2008) 17. 

176 Vonk (n 169). See also SCA van Vlijmen and JH van der Tol, ‘Draagmoederschap in opkomst: specifieke wet- en regelgeving 
noodzakelijk?’ (2012) Tijdschrift voor Familie- en Jeugdrecht, 56; Vlaardingerbroek (n 161) 171-178. 

177 Ibid, Vonk. 

178 Ibid. See also I Curry-Summer and M Vonk, ‘Surrogacy in the Netherlands’ in K Trimmings and P Beaumont (eds.) International 
Surrogacy Arrangements: Legal Regulations at the International Level (Oxford: Hart Publishing, 2013). 

179 Van den Brink (n 38) 84.  

180 Rb Haarlem 19 december 2012, no. 192197, NJF 2013, 143.  
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any case, to financially contribute to the child’s upbringing. The court noted that the plaintiffs 

were placed in a situation where they unwittingly came under the burden of raising a child in 

their family. Nevertheless, the court dismissed the claim for damages on the basis that allowing 

this claim would be irreconcilable with the nullity of contractual obligations flowing from the 

surrogacy agreement. This finding was based on the fact that the contract undermined the basic 

principles of Dutch family law, in particular statutory provisions regulating the filiation of 

children to their parents.181 The court held, inter alia, that the agreement not only contravened 

law but by its content and necessary implications, breached the fundamental principles of 

society. Consequently, it was found to be contrary to good morals and public order. The claim 

was rejected.  

This was an unusual case. Court decisions for this area of law usually concern the commissioning 

father either filing a paternity claim for establishing parentage182 or challenging the paternity of 

the husband of the surrogate for establishing filiation.183 In cases where the requisite conditions 

have been fulfilled, the Child Protection Council (Raadvoor de Kinderbescherming) has also 

initiated proceedings for the revocation of the surrogate parents’ parental authority in favour of 

the commissioning parents.184 The courts have also faced a number of cases where the surrogacy 

has been conducted abroad and the requisite domestic standards have not been met.185 

 

4.4.2.1. The Conflicting Interests 

 

Since it is most likely that Contracts A and B would be found illegal on the basis of contravening 

statutory provisions, they will not considered for the purposes of this section. The conflicting 

interests will be discussed here only in relation to Contract D i.e. altruistic surrogacy 

arrangements and Contract C i.e. commercial surrogacy arrangements to the extent that they are 

not annulled on grounds of contravening statutory provisions. The differences between the 

nature of Contract D and Contract C will be reflected in the manner in which the weight is 

distributed amongst the conflicting interests and this would be highlighted in the discussion. 

The interests considered by the court once the child has been born (such as the ‘best interest of 

the child’186) will not be discussed here as these issues concern matters of legal authority over 

the child under family law rather than contract law.  

 

                                                           
181 Ibid, para 4.3 and 4.4. 

182 Rb Almelo 24 October 2000, FJR, 2001 (3) 91 and Rb Assen 15 juni 2006, ECLI:NL:RBASS:2006:AY7247, JPF 2006, 142. 

183 Rb 's-Gravenhag, 21 juni 2010, ECLI:NL:RBSGR:2010:BN1309. 

184 Rb 's-Hertogenbosch 18 augustus 2011, JPF 2011, 158 with note from JH de Graaf. 

185 See for example Rb ‘s-Gravenhage 14 September 2009, ECLI:NL:RBSGR:2009:BK1197, RFR 2010, 26. 

186 See Mak (n 175) 267. 
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a) The human dignity of a child should be respected and its life should not be commodified. 

 

Surrogacy contracts are mainly considered to be contrary to good morals and public order 

because of their tendency to undermine the human dignity of a child. Arguments against the 

commodification of human life reinforce this stance.187  

The object of surrogacy agreements is to bring into existence a child who cannot speak for itself 

nor represent its own interests. Those against the validity of surrogacy agreements find the 

notion to be drenched in an aura of distastefulness, as such contracts degrade human life.188 

Commercial surrogacy is considered to be worse; the worth of creating a human life is 

commodified in the true market sense and sold for profit. Further, in cases where surrogacy 

contracts contain clauses such as ‘abortion in case there is severe foetus abnormality’, analogies 

can be drawn to the concept of ‘return of defective goods’.  

If surrogacy contracts are considered legally valid, further complications would also surface 

when questions are raised as to what this legality entails. For example, even if such contracts 

were valid, the commissioning parents would not be, in all likelihood, forced to accept the child. 

This could lead to the situation where neither set of parents want the child.  

 

b) Involuntarily childless individuals/couples should not be deprived from having an offspring. 

 

It may be submitted that declaring surrogacy agreements null on grounds of good morals and 

public order would mean that individuals/couples suffering from involuntary childlessness 

would be deprived the right to legally enter into arrangements for having a biological offspring. 

Such deprivation could be considered contrary to public interests.189  

Surrogacy has the potential of taking away the pain of involuntary childlessness.190 For the child, 

surrogacy would give it life and this should have some intrinsic merit on its own. Providing 

contractual validity would enhance the element of certainty in these arrangements and decrease 

the emotional and financial risk undertaken by the commissioning parents and the surrogate.191 

Giving weight to this interest appears to be only logical as institutions that provide medical 

facilities to help realise surrogacy arrangements are already legally operational in the Dutch 

society.192 

                                                           
187 Van den Brink (n 38) 85-86. See also the counter arguments in RA Posner, ‘The Ethics and Economics of Enforcing Contracts of 
Surrogate Motherhood’ (1989) 5 Journal of Contemporary Health Law and Policy 21. 

188 E Anderson, Value in Ethics and Economics (Harvard University Press 1993) 175. 

189 In this regard see also the arguments of Posner (n 187). See also, also M Warnock, Is There A Right To Make Babies? (Oxford 
University Press 2002). 

190 TK 1996-1997, 25 000 XVI, no.51, 2. 

191 Van den Brink (n 38) 86. 

192 Nieuwenhuis (n 161) 1797. 
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One may argue that surrogacy arrangements are not necessary because a practical alternative in 

the form of adoption exists for childless parents. However, this argument appears to have 

several cracks in its foundation when examined closely. Surrogacy and adoption have several 

differences that may be crucially important to the prospective parents. The most significant of 

these is perhaps the fact that surrogacy allows for a genetic link with the commissioning 

parent(s). In any case, adoption, as an option for childless couples, comes with its own baggage 

of complications.193  

 

c) Agreements for arrangements that have the tendency to harm individuals should not be 

given legal validity.  

 

Countering the arguments provided above, it may be submitted that the inherent risks involved 

in surrogacy arrangements194 may make them more harmful than beneficial. To deter parties 

from pursuing such risky endeavours, surrogacy agreements should be held null on grounds of 

public order and good morals.  

One of the biggest concerns in this context is the exploitation of the surrogate mother, especially 

in cases of commercial surrogacy. Hoksbergen observes that ‘commercial surrogacy amounts to 

reproductive prostitution. You make use of the bodily functions of another person to fulfil your 

own needs. That’s what happens in prostitution.’195 Here, the allegation is that the surrogate is 

treated like an instrument of breeding. Mak focuses more on the psychological struggles of the 

surrogate and notes that it is not ‘unusual for the surrogate mother to experience a conflict of 

conscience when giving up the child that she has carried.’196 There may also be adverse effects 

on the commissioning parents who go through the process of surrogacy. Mak notes that they 

‘might face emotional and psychological problems when having to deal with a surrogate mother 

who remains present in the child’s life, for instance when the surrogate is a sister or a close 

friend of the couple’.197 

Finally, the children that are the result of a surrogacy arrangement may also be at certain risks. 

Results of a recent study titled ‘Children born through reproductive donation: a longitudinal 

study of psychological adjustment’ reveal that ‘surrogacy children showed higher levels of 

adjustment problems than children conceived by gamete donation at age 7, suggesting that the 

                                                           

193 See for example RAC Hoksbergen et al, ‘Adoptation of Romanian children in the Netherlands: Behavioral problems and parenting 
burden of upbringing for adoptive parents’ (2004) 25 Journal of Developmental and Behavioral Pediatrics 3, 175 -180. 

194 See for example the letter of the Health Minister to Parliament TK 1996-1997, 25 000 XVI, no.51, 1. 

195 M Winters, ‘Commercial surrogacy: a sign of the times?’ Radio Netherlands Worldwide (2012) available at 
http://www.rnw.nl/english/article/commercial-surrogacy-a-sign-times (accessed on 15 June 2015). 

196 Mak (n 175) 261. 

197 Ibid. 

http://www.rnw.nl/english/article/commercial-surrogacy-a-sign-times
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absence of a gestational connection between parents and their child may be more problematic 

for children than the absence of a genetic relationship.’198 Further, Hoksbergen has observed 

that ‘there are good reasons why this practice is banned in the Netherlands. Your starting point 

has to be the position of the child, and such a process cannot result in a happy child. They will 

end up having unsettling questions about who they are…’199 

Given that all parties involved may come out scarred as a result of the surrogacy arrangement, it 

may be argued that contracts for such arrangements should be held contrary to good morals and 

public order. 

 

d) Party autonomy should be respected.  

 

Annulling surrogacy contracts on grounds of protecting the surrogate mother may be considered 

patronising to women. A female’s autonomy to conclude such a contract should be respected. 

This line of reasoning supports the finding that surrogacy contracts should be upheld. As noted 

in Chapter 3, different aspects of party autonomy are also recognised by various human rights 

instruments.200 The argument, which is also given in support of the validity of prostitution 

contracts, that a woman should be allowed to use her body as she pleases has merit, particularly 

in the context of altruistic surrogacy arrangements. In these cases, the surrogate appears to be 

selflessly helping the commissioning parents experience the joy of parenthood and not selling 

her services for the sake of a financial benefit.  

The fear that surrogate mothers may be undertaking a potentially hazardous responsibility has 

also been debunked by a recent study. The study titled ‘Surrogacy: the experiences of surrogate 

mothers’ found that ‘surrogate mothers do not generally experience major problems in their 

relationship with the commissioning couple, in handing over the baby, or from the reactions of 

those around them’. Moreover, the study also found that ‘The emotional problems experienced 

by some surrogate mothers in the weeks following the birth appeared to lessen over time.’ The 

conclusion of this study was that ‘surrogate mothers do not appear to experience psychological 

problems as a result of the surrogacy arrangement.’201 In fact, it has been shown that the 

surrogate mothers actually derive satisfaction from the experience.202 

                                                           
198 S Golombok et al, ‘Children born through reproductive donation: a longitudinal study of psychological adjustment’ (2013) 5 
Journal of Child Psychology and Psychiatry, 657. See M Cook, ‘Surrogacy children face more developmental difficulties’ BioEdge (2013) 
available at <http://www.bioedge.org/index.php/bioethics/bioethics_article/10569> (accessed on 15 June 2015).  

199 M Cook, ‘Surrogacy is “reproductive prostitution”, says Dutch expert’ BioEdge (2012) available at 
<http://www.bioedge.org/index.php/bioethics/bioethics_article/9936> (accessed on 15 June 2015). 

200 See Chapter 3, Section 3.1.4. 

201 V Jadva et al, ‘Surrogacy: the experiences of surrogate mothers’ (2003) 18 Human Reproduction 10, 2196. 

202 JC Merrick, ‘Selling Reproductive Rights: Policy Issues in Surrogate Motherhood’ Politics and the Life Sciences, Vol. 8, No. 2, The 
Politics of Surrogacy Contracts (1990) 164. 
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Nevertheless, the argument of respecting the autonomy of the surrogate might also support the 

claim for the nullity of surrogacy contracts. One may argue that in situations where the 

substantive autonomy of the surrogate is diminished or absent altogether, it becomes 

questionable whether upholding such contracts would equate to respecting her autonomy. In 

such cases, it may be argued that respecting the autonomy i.e. the substantive self-determination 

of the surrogate, would actually support the finding that the surrogacy contract should be found 

contrary to good morals and public order. 

 

4.4.3. Comparative Remarks  

 

There are significant differences between English and Dutch law as far as surrogacy agreements 

are concerned. Under English law, surrogacy agreements are regulated by a statutory regime 

which declares all such contracts to be unenforceable. Under Dutch law, there is an absence of a 

specific framework dealing with surrogacy agreements. While contracts facilitating commercial 

surrogacy would most probably be found illegal on grounds of contravening statutory 

provisions, the position of the actual surrogacy agreement, whether commercial or altruistic, is 

unclear. It is most likely that such contracts will be held ineffective on grounds of public policy 

and good morals. The desire to discourage surrogacy currently prevalent in the Netherlands, the 

interest in respecting the human dignity of the child and protecting the surrogate mother from 

the harmful consequences of surrogacy all point towards this direction.  

 

4.5. COMPARATIVE ANALYSIS 

 

The purpose of the foregoing sections was to analyse contracts that are traditionally treated as 

contrary to public policy and good morals either under English or Dutch law because they 

facilitate the commercialisation of the human body or relationships for a purpose that ought not 

to be commercialised. The results of the analyses reveal several instances of convergence and 

divergence between English and Dutch law. 

To begin with, the law as it currently stands in the English and Dutch case books appears to 

diverge as far as the validity of marriage brokerage contracts on grounds of public policy and 

good morals is concerned. Under English law, the status quo according to the leading cases is 

that such contracts are contrary to public policy and good morals. Under Dutch law, there 

appears to be nothing objectionable about marriage brokerage contracts per se; however, certain 

arrangements for remuneration under these contracts, such as a contingent remuneration 

clause, i.e. a clause by which the marriage broker is compensated according to the financial 

standing of the proposed spouse, or other circumstances may result in the ineffectiveness of 
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such contracts on grounds of public policy and good morals. The leading English cases are from a 

bygone era and English scholars are of the opinion that marriage brokerage contracts no longer 

appear to be objectionable in the modern world. Individuals should be free to find their 

marriage partner in the manner they deem suitable. On this basis it can be argued that, in the 

present day, there may be convergence between English law and Dutch law as far the validity of 

the marriage brokerage contracts is concerned. Nevertheless, marriage brokerage agreements 

with unconventional remuneration arrangements, such as contingent remuneration clauses, 

may still be held to be morally abhorrent in both jurisdictions. While the validity of such 

practises has not been tested in the English courts generally, it is doubtful that contracts with 

such clauses would be upheld in either jurisdiction.  

The topic of contracts fettering the exercise of parental responsibilities is a particularly difficult 

area for analysis as the underlying legislative frameworks in the English and Dutch legal systems 

and associated procedural formalities do not always align. There are particularly stark 

differences in relation to, inter alia, the drawing up of parental plans and the termination of 

parental responsibilities.  

In any case, as far as the ineffectiveness of contracts fettering the exercise of parental 

responsibilities on grounds of public policy and good morals is concerned, it appears that 

English and Dutch law converge. However, the extent or degree of this convergence is not clear. 

Under English law, there does not appear to be case law specifically dealing with contracts 

fettering the exercise of parental responsibilities; however, case law on testamentary conditions 

reveals that the courts may find interference with parental responsibilities unacceptable. While 

the courts appear to follow the argument that pecuniary motives should not dictate the exercise 

of parental responsibilities, they are also mindful to analyse the precise scope of the 

interference. If a condition (presumably, also in a contract) only incentivises the exercise of 

parental responsibilities in favour of a particular course of action without comprehensively 

restricting the parent, it may not be held ineffective. However, it needs to be re-emphasised that 

this result is derived from an analysis of cases involving testamentary conditions fettering 

parental responsibilities that were decided prior to the enactment of the HRA. It remains to be 

seen how the English courts would approach the question of validity of such contracts (or 

testamentary conditions) in the present day. The Dutch courts appear to adopt a stricter 

approach, with any interference with parental responsibilities deemed unacceptable. However, 

the case law dealing with this topic is not extensive and one could argue that the courts may 

adopt a more lenient approach in relation to contracts that simply incentivise the exercise of 

parental responsibilities in favour of a particular course of action without comprehensively 

restricting the parent. In any case, it is most likely that both the English and Dutch courts would 

find contracts comprehensively fettering parental responsibilities to be ineffective being 
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contrary to public policy and good morals. It should also be noted that over the next two years, a 

national commission setup in the Netherlands under the chairmanship of the former mayor of 

Utrecht, Mr. A Wolfsen, will be examining issues associated with inter alia parental 

responsibilities and surrogate motherhood. The commission is expected to publish its findings 

on 1 March 2016. It remains to be seen whether the findings of this commission impact the law 

on contracts fettering the exercise of parental responsibilities in the Netherlands. 

Moving forward, one can observe divergence in the ineffectiveness of contracts associated with 

prostitution on grounds of public policy and good morals under English and Dutch law. Under 

English law, it appears public policy and good morals results in the ineffectiveness of both 

contracts facilitating prostitution and contracts for prostitution. This is not the case under Dutch 

law, according to which contracts facilitating prostitution are valid and contracts for prostitution 

may be classified as valid but unenforceable. However, despite this divergence, it can be argued 

that the underlying interests behind the respective national approaches in the present day are 

common, and that the most important policy goal is the protection of prostitutes from 

exploitation. The Dutch judiciary has been explicit about this objective by distinguishing 

between prostitution as a profession and the issue of exploitation. On the other hand, in the 

English system, it is not entirely clear on what basis contracts for prostitution and contracts 

facilitating prostitution are considered to be contrary to public policy and good morals in the 

present day. One argument in favour of the ineffectiveness of such contracts on grounds of 

public policy and good morals could be the protection of weaker parties, especially women, who 

are exploited for commercial purposes. If this is indeed the case, one could argue that while 

pursuing the same objective, English and Dutch law diverge as to the manner in which the 

objective should be pursued. In any case, it should be noted that both English and Dutch laws on 

prostitution have been recently criticised on the basis that they do not offer sufficient protection 

to prostitutes. According to Mary Honeyball, MEP for London and Labour spokesperson for 

women in Europe: 

 

Neither the blanket criminalisation we have in Britain nor the blanket legalisation in 

Holland and Germany acknowledge the exploitative nature of the sex trade. The UK 

system institutionalises prostitutes by criminalising them, while the Dutch Model has, 

according to international women’s charity Equality Now, “empowered buyers, pimps 

and traffickers”.203 

 

                                                           
203 M Honeyball, ‘Prostitution: We need to see paying for sex as violence rather than vice’ The Independent (2013) available at 
http://www.independent.co.uk/voices/comment/prostitution-we-need-to-see-paying-for-sex-as-violence-rather-than-vice-
8957485.html (accessed on 15 June 2015). 

http://www.independent.co.uk/voices/comment/prostitution-we-need-to-see-paying-for-sex-as-violence-rather-than-vice-8957485.html
http://www.independent.co.uk/voices/comment/prostitution-we-need-to-see-paying-for-sex-as-violence-rather-than-vice-8957485.html
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The shortcoming of the Dutch approach has also been noted by Corinne Dettmeijer, the Dutch 

rapporteur on trafficking: 

 

The Dutch pragmatic model was based on Dutch adult women working freely, now we 

have seen a shift and the women working don't necessarily have that freedom of choice, 

quite a lot do not.204 

 

According to Mary Honeyball, the answer seems to be the Swedish Model: 

 

I favour the Swedish Model, a middle way which permits selling sex but criminalises 

buying it. The approach was introduced in Sweden in 1999. Not only has it halved street 

prostitution and reduced trafficking, but it has also successfully stigmatised using the sex 

trade, with Swedish men now three times as likely to oppose paying for sex. By 

distinguishing between buyers and sellers the Swedish Model recognises, in a way no 

other system does, the fundamental violence that takes place when a man buys sex from 

a women who is not – as the vast majority of women are not – selling it through genuine 

choice.205 

 

The All-Party Parliamentary Group on Prostitution and the Global Sex Trade has also argued in 

its recent report ‘Shifting the Burden: Inquiry to Assess the Operation of the Current Legal 

Settlement on Prostitution in England and Wales’206 that the Nordic model should be adopted 

under which the selling of sex is allowed but buying sex is criminalised. It remains to be seen if 

any changes actually take place in the laws of the two countries and how these changes affect 

contracts associated with prostitution.  

Finally, there seems to be significant divergence between the English and Dutch law on 

contractual ineffectiveness on grounds of public policy and good morals as far as surrogacy 

agreements are concerned. While it appears that arguments based on public policy and good 

morals apply under Dutch law to result in the ineffectiveness of certain surrogacy agreements 

that would not otherwise be ineffective on grounds of contravening statutory provisions, this is 

not the case under English law. All surrogacy agreements have been declared ‘unenforceable’ by 

statute in English law. However, it needs to be analysed if the law truly diverges. 

                                                           
204 A Topping, ‘UK urged to follow Nordic model of criminalising prostitution clients’ The Guardian, (2013) available at 
http://www.theguardian.com/global-development/2013/dec/11/uk-nordic-model-prostitution-clients-buyer-sex (accessed on 15 
June 2015). 

205 Honeyball (n 203) above. 

206 Available at http://prostitutionresearch.com/wp-content/uploads/2014/04/UK-shifting-the-burden-Mar-2014.pdf (accessed on 
15 June 2015). 

http://www.theguardian.com/global-development/2013/dec/11/uk-nordic-model-prostitution-clients-buyer-sex
http://prostitutionresearch.com/wp-content/uploads/2014/04/UK-shifting-the-burden-Mar-2014.pdf
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The basis of the English surrogacy law was the 1984 Warnock Report.207 This report was 

commissioned with a view to tackle early concerns about the new techniques in assisted 

reproduction, particularly IVF. The report noted: ‘There is little doubt that the Courts would 

treat most, if not all, surrogacy agreements as contrary to public policy and therefore 

unenforceable.’208 One of the main arguments against surrogacy presented in the report was the 

concern for human dignity.209 Other arguments, such as the concern for introducing a third party 

into a loving relationship and undermining the institution of marriage, however, led scholars to 

conclude that the report presented a pessimistic and distrustful view on surrogacy, sometimes 

at odds with scientific reasoning and analysis.210 Gamble and Ghevaert submit that the Warnock 

Report portrayed surrogacy as wholly detestable.211 This adversarial report was, however, not 

the only reason for the legislation on surrogacy. Commentators maintain that the subsequent 

Acts, rather than being well thought and reasoned, were enacted to counter the moral panic that 

resulted from a series of sensationalised cases, particularly the ‘Baby Cotton’ affair, which was a 

case on commercial surrogacy.212 Freeman calls the legislation ‘an ill-considered and largely 

irrelevant panic measure’, further stating that ‘there are few better modern examples of morally 

panicked legislation than the 1985 Act’.213 To ensure that the law and practise on surrogacy 

‘continued to meet public concerns’, the Tony Blair administration commissioned the Brazier 

Committee.214 While making recommendations to replace the Surrogacy Arrangement Act 1985 

and the provisions governing parental orders, the Committee did not take up the issue of 

enforceability of surrogacy arrangements. In her recent analysis of the present legal framework 

on surrogacy, Hale LJ (as she then was) observed that ‘these provisions do not indicate that 

surrogacy as such is contrary to public policy’.215 Nevertheless, given that all surrogacy 

agreements are legislatively unenforceable; discouraging the conclusion of such contracts 

appears to be the prevailing objective until such time as the legislation is amended.  

Discouraging surrogacy also seems to be prevalent attitude in the Dutch legal system and the 

recent decision of the District Court of Haarlem holding that surrogacy agreements are contrary 

                                                           

207 Department of Health & Social Security, ‘Report of the Committee of Inquiry into Human Fertilisation and Embryology’(Cmnd. 
9314, 1984) available at 
http://www.hfea.gov.uk/docs/Warnock_Report_of_the_Committee_of_Inquiry_into_Human_Fertilisation_and_Embryology_1984.pdf 
(accessed on 15 June 2015). 

208 Ibid para 8.5.  

209 Ibid para 8.10. 

210 See for example MDA Freeman, ‘After Warnock – Whither The Law?’ (1986) 39 Current Legal Problems 1, 33-35.  

211 N Gamble and L Ghevaert, ‘The Chosen Middle Ground: England, Surrogacy Law and The International Arena’ (2009) International 
Family Law 223. 

212 M Freeman, ‘Does surrogacy have a future after Brazier?’ (1999) 7 Medical Law Review 1, 1. 

213 M Freeman, ‘Is surrogacy exploitative?’, in Sheila McLean (ed.), Legal Issues in Human Reproduction (Aldershot 1989) 165. 

214 M Brazier, A Campbell and S Golombok, ‘Surrogacy Review for Health Ministers of Current Arrangements for Payments and 
Regulations’ (Cm 4068, 1998).  

215 Margaret Patricia Briody v St Helen's & Knowsley Area Health Authority [2001] EWCA Civ 1010, para 11. 

http://www.hfea.gov.uk/docs/Warnock_Report_of_the_Committee_of_Inquiry_into_Human_Fertilisation_and_Embryology_1984.pdf
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to public policy and good morals is an illustration of this point.216 It would thus appear that both 

English law and Dutch law converge to a certain extent, as far as the interests behind the current 

regime are concerned: discouraging surrogacy on the basis that it undermines human dignity 

(among other reasons). While under the English legal system, early legislation was introduced, 

under Dutch law, arguments based on public policy and good morals are deemed sufficient to 

result in the ineffectiveness of the surrogacy agreement for now. Nevertheless, as noted above, a 

national commission setup in the Netherlands will be examining issues associated with, inter 

alia, surrogate motherhood. According to the government website,  

 

the commission will look at whether the Netherlands requires a statutory provision for 

surrogate motherhood and, if so, what form it should take. Developments abroad will be 

studied carefully. The commission will consist of a broad-based group of specialists. 

Experts with in-depth knowledge of children’s law and of Dutch law of persons and 

family law will be joined by a doctor, an education expert and an ethicist.217 

 

4.6. SUMMARY  

 

A summary of the results in relation to the convergence and divergence of English and Dutch law 

may now be presented:  

 

 In relation to marriage brokerage agreements, the application of English and Dutch law 

on contractual ineffectiveness on grounds of public policy and good morals, as currently 

contained in the case books, appear to diverge. Nevertheless, keeping in view current academic 

opinion and societal attitude, it appears that there will be convergence in the approaches if a 

dispute on the validity of the marriage brokerage agreement on grounds of public policy and 

good morals arises in the present day. These contracts would be upheld.  

 

 The topic of contracts fettering the exercise of parental responsibilities is an area where, 

even though there is considerable divergence in the underlying family law framework, there 

appears to be some existing convergence between English and Dutch law in the application of 

public policy and good morals as grounds of contractual ineffectiveness. It remains to be seen 

how the English and Dutch courts deal with such contracts in the present day; nevertheless, it 

can be anticipated that a comprehensive contractual restriction on the exercise of parental 

                                                           

216 Rb Haarlem 19 december 2012 (n 180).  

217 See the website of the Dutch Government at http://www.government.nl/issues/family-law/news/2014/02/21/government-
sets-up-national-commission-to-review-parenthood.html (accessed on 15 June 2015). 

http://www.government.nl/issues/family-law/news/2014/02/21/government-sets-up-national-commission-to-review-parenthood.html
http://www.government.nl/issues/family-law/news/2014/02/21/government-sets-up-national-commission-to-review-parenthood.html
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responsibilities of a parent will be found objectionable on grounds of public policy and good 

morals in both legal systems.  

 

 There appears to be complete divergence between English and Dutch law in the 

application of public policy and good morals as grounds of contractual ineffectiveness as far as 

contracts associated with prostitution are concerned. Under Dutch law such contracts are valid, 

whereas English law treats such contracts as contrary to public policy and good morals. The 

underlying interest behind both English and Dutch law, however, may not be entirely dissimilar.  

 

 Surrogacy contracts are unenforceable by legislation in the English legal system. In the 

Dutch legal system, such contracts are considered to be ineffective on grounds of public policy 

and good morals. Even though there may not be convergence in terms of the application of 

public policy and good morals as grounds of contractual ineffectiveness, since in English law 

specific legislation is in existence, there may be convergence in terms of the results.  
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Chapter 5 

INTERNAL FUNCTIONING, FOREIGN RELATIONS AND SECURITY OF THE STATE 

 

The functioning of governmental institutions, foreign affairs, and national security of a state are 

all areas which, in one way or another, are connected with the concept of public interests. If 

agreements between private parties have an undesirable impact on any of these areas, one could 

argue that it would be in the interest of society that such bargains be denied legal effectiveness. 

This chapter focuses on five categories of contracts that may be classified as contrary to public 

policy and good morals either under English or Dutch law because they have such an 

objectionable impact.  

The first category concerns contracts that involve performing an act in a friendly foreign country 

which is illegal under the law of that country. Such contracts may negatively impact foreign 

relations of or between states. The second category relates to contracts for trading with the 

enemy. These contracts may harm national security while facilitating those who are considered 

to be the enemy of the state. The third category focuses on contracts by which a victim of a tort, 

that also constitutes a crime, agrees not to bring private criminal proceedings against the 

perpetrator in return for certain compensation. These contracts have the potential to 

compromise the administration of justice. The fourth category deals with contracts for 

defrauding the fiscal authorities. Such contracts may weaken the internal revenue structure of 

the state and may, for this reason, be considered harmful to the interest of the states. The fifth 

and final category focuses on contracts injurious to good government. Here the specific focus is 

on contracts for trading in influence. The tendency of these contracts to promote corruption and 

nepotism places them in the crosshair of public policy and good morals. 

 

5.1. CONTRACTS THAT INVOLVE PERFORMING AN ILLEGAL ACT IN A FRIENDLY FOREIGN 

COUNTRY 

 

The main focus of this section is on contracts that involve the performance of some act in a 

friendly foreign country which is contrary to the law of that country. This is a particularly 

difficult area of law as rules of national contract law can intersect with rules of private 

international law. The result of this overlap is that the same issue may be analysed from 

different viewpoints, depending on the perspective one adopts.  

While this research focuses on contracts where both the governing law and jurisdiction clauses 

(if present) are in favour of national law, two private international law instruments and some of 

their provisions should be kept in view:  
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(i) the Convention on the Law Applicable to Contractual Obligations 1980, or the Rome 

Convention, which created a common choice of law system in contracts within the European 

Union. Article 7(1) of the Rome Convention, which falls under the heading of ‘Mandatory Rules’, 

states: 

 

When applying under this Convention the law of a country, effect may be given to the 

mandatory rules of the law of another country with which the situation has a close 

connection, if and in so far as, under the law of the latter country, those rules must be 

applied whatever the law applicable to the contract. In considering whether to give effect 

to these mandatory rules, regard shall be had to their nature and purpose and to the 

consequences of their application or non-application. 

 

Article 16 of the Rome Convention, which deals with ‘Ordre Public’, states that: 

 

The application of a rule of the law of any country specified by this Convention may be 

refused only if such application is manifestly incompatible with the public policy ("ordre 

public") of the forum. 

 

Article 22(1) of the Convention allowed the contracting states to enter a reservation against the 

application of Article 7(1). The United Kingdom was one of the states which entered into the 

reservation.1 

 

(ii) the Rome I Regulation (593/2008) that replaces the Rome Convention to establish a uniform 

private international law within the Member States which is directly applicable and binding. 

Article 9 of this Regulation, which deals with ‘Overriding Mandatory Provisions ’, states: 

 

1. Overriding mandatory provisions are provisions the respect for which is regarded as 

crucial by a country for safeguarding its public interests, such as its political, social or 

economic organisation, to such an extent that they are applicable to any situation falling 

within their scope, irrespective of the law otherwise applicable to the contract under this 

Regulation. 

2. Nothing in this Regulation shall restrict the application of the overriding mandatory 

provisions of the law of the forum. 

3. Effect may be given to the overriding mandatory provisions of the law of the country 

where the obligations arising out of the contract have to be or have been performed, in 
                                                           

1 See Section 2(2) Contracts (Applicable Law) Act 1990. 
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so far as those overriding mandatory provisions render the performance of the contract 

unlawful. In considering whether to give effect to those provisions, regard shall be had to 

their nature and purpose and to the consequences of their application or non-

application. 

 

Article 21 of the Rome Regulation, which deals with ‘Public Policy of the Forum’, states: 

 

The application of a provision of the law of any country specified by this Regulation may 

be refused only if such application is manifestly incompatible with the public policy 

(ordre public) of the forum. 

 

The role these provisions may play will be discussed in the following subchapters 5.1.1. and 

5.1.2.  

 

5.1.1. English Law 

 

An English court will generally declare a contract unenforceable on grounds of public policy if it 

involves the performance of some act in a friendly foreign country which violates the law of that 

country.  

In Ralli Brothers v Compania Naviera Sota Y Aznar,2 a charter agreement between the defendant, 

an English firm, and the claimant, a Spanish company, for a voyage from Calcutta to Barcelona 

provided for the payment to be made in Spain. The agreement was governed by English law. 

When the vessel arrived in Barcelona, the parties discovered that the agreed payment exceeded 

a statutory maximum prescribed by the Spanish government. The defendant, therefore, refused 

to pay any amount higher than the statutory maximum and the claimant brought an action for 

the remaining contractual amount. The court held that the defendant did not have to pay the 

claimant at the higher contractual price and also indicated that any older authorities to the 

contrary were wrongly decided. While Ralli Brothers appears to be a case of supervening 

illegality, which is more suitably characterised as a species of frustration, subsequent case law3 

and the most recent text on public policy,4 refer to it for supporting the existence of a principle of 

English public policy precluding the validity of contracts for carrying out acts in a friendly 

foreign country which contravene the law of that country.  

                                                           

2 [1920] 2 K.B. 287. 

3 See Foster v Driscoll [1929] 1 K.B. 470 and Regazzoni v K.C. Sethia Ltd [1958] A.C. 301. 

4 R Buckley, Illegality and Public Policy (3rd ed, Sweet and Maxwell 2013) 157. 
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Foster v Driscoll5 concerned a contract to smuggle alcohol into the United States during the 

‘Prohibition Era’.6 The illegal performance had not been carried out and the parties had a fall-

back plan to land the alcohol lawfully in Canada or some other appropriate place whereupon a 

third party would smuggle it into the United States. A majority of the Court of Appeal held that 

the contract was contrary to public policy as its objective was to contravene the law of a friendly 

foreign country.7 Sankey LJ noted that: 

 

An English contract should and will be held invalid on account of illegality if the real 

object and intention of the parties necessitates them joining in an endeavour to perform 

in a foreign and friendly country some act which is illegal by the law of such country 

notwithstanding the fact that there may be, in a certain event, alternative modes or 

places of performing which permit the contract to be performed legally.8 

 

In Regazzoni v K.C. Sethia Ltd,9 a contract was concluded to export goods from India to South 

Africa. The defendant, K.C. Sethia, refused to perform the contract alleging that the Government 

of India had statutorily prohibited exportation of goods to South Africa because of apartheid. 

Regazzoni commenced arbitration, and the case eventually made its way to the House of Lords. 

It was held that the contract was unenforceable. Lord Keith of Avonholme explained: 

 

In the present case I can see no escape from the view that to recognise the contract 

between the appellant and the respondent as an enforceable contract would give a just 

cause for complain by the Government of India and should be regarded as contrary to 

conceptions of international comity. On grounds of public policy, therefore, this is a 

contract which our courts ought not to recognize.10  

 

Viscount Simonds stated in obiter: 

 

                                                           

5 Foster (n 3). 

6 In 1920, the 18th Amendment was passed making the manufacture and sale of alcohol illegal in the United States of America. 
Nationwide Prohibition ended with the ratification of the 21st Amendment, which repealed the 18th Amendment in 1933. 

7 See also Lilly Icos LLC v 8PM Chemists Ltd [2010] F.S.R. 4. 

8 Foster (n 3) 521-522. 

9 Regazzoni (n 3). 

10 Ibid 327. 
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For an English court will not enforce a penal law at the suit of a foreign state, yet it would 

be surprising if it would enforce a contract which required the commission of a crime in 

that state.11 

 

Disputes on contracts that involve the performance of some act in a friendly foreign country 

which is contrary to the law of that country must also be considered in the context of the Rome 

Convention and the Rome I Regulation. This task, i.e. linking the common law doctrine of public 

policy to the Rome Convention and the Rome I Regulation, has been labelled ‘acutely difficult’ by 

Harris.12 The main source of confusion is delineating ‘mandatory rules’ and ‘public policy’ of the 

‘forum’ and the ‘country of performance’ under these instruments.  

An example can illustrate the problem. While Nygh13 and Dicey, Morris & Collins14 explain the 

Regazzoni case as one where English public policy was applied; Chong believes that a more 

honest assessment would be to view Regazzoni as an illustration of the English courts applying 

international mandatory law.15 Under the regime of the Rome Convention, which was 

incorporated into English law by the Contracts (Applicable Law) Act 1990, this distinction is 

crucial. If the approach of Nygh and Dicey, Morris & Collins (and others) i.e. the application of 

English public policy approach is adopted, then such a case would fall under English domestic 

law, which would survive the advent of the Rome Convention. However, if the approach of Chong 

(and others), i.e. the application of mandatory law approach is adopted, this case would fall 

under Article 7(1) of the Rome Convention, which, as noted in the introduction to this section, 

the UK opted out of. A possible result of this, according to Chong, is that ‘this line of cases must 

be considered not to survive the Rome Convention’.16  

Nevertheless, scholars observe that the pre-Convention case law can, one way or the other, be 

accommodated within the scheme now introduced by the Rome I Regulation. Harris, for 

example, views Article 9(3) of the Rome I Regulation, which deals with mandatory law of the 

country where the performance is to take place, as enabling the transition from the old to the 

present law and states: 

 

                                                           

11 Ibid 322. See also Mirza Salman Ispahani v Bank Melli Iran [1998] Lloyd's Rep. Bank. 133, 139. 

12 J Harris, ‘Mandatory Rules and Public Policy under the Rome I Regulation’, in F Ferrari and  S Leible (eds), Rome I Regulation: The 
Law Applicable to Contractual Obligations in Europe (Sellier 2009) 298. 

13 P Nygh, Autonomy in International Contracts (OUP 1999). 

14 Lord Collins, ‘Contracts. General Rules’ in Lord Collins (gen ed), Dicey, Morris & Collins on the Conflict of Laws (15th ed, Sweet and 
Maxwell 2012) 1871. 

15 A Chong, 'The Public Policy and Mandatory Rules of Third Countries in International Contracts’ (2006) 2 Journal of Private 
International Law, 27, 34-35. 

16 Ibid 35. 
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Had the provision on third state mandatory rules been excised altogether, then greater 

doubt would have existed as to the relevance of pre-Convention English authorities 

which appeared to treat rules of the place of performance on supervening illegality, and 

the laws of friendly foreign states, as factors to be taken into account in defining the 

contours of English public policy.17  

 

According to Harris, whether reliance should be placed upon public policy of the forum or 

mandatory rules of the country of performance depends on,  

 

the degree to which the forum’s decision is based on its own state’s interests e.g. in 

protecting international relations with a particular country, as opposed to a situation 

where English law feels relatively neutral, but another state with an interest in the 

matter has especially strong views on the matter.18 

 

Clarkson and Hill adopt a more qualified approach and state that within the context of the Rome 

Regulation, it is possible that some of the cases which were traditionally considered to raise 

questions of public policy would now be dealt with by reference to the provisions relating to 

overriding mandatory provisions.19 Suffice it to say the present law is not entirely clear. As noted 

in the introduction to this section, a detailed discussion on aspects of private international law is 

outside the scope of this research.  

For the sake of exposition, this research follows the approach of Dicey, Morris & Collins and 

treats the abovementioned cases as purely domestic cases where English courts refused to 

enforce contracts on domestic public policy grounds because they involved the performance of 

some act in a friendly foreign country which contravened the law of that country.  

 

5.1.1.1. The Conflicting Interests 

 

e) Contracts that have a tendency to prejudice good foreign relations should not be enforced. 

 

It can be argued that certain repercussions would follow if English courts decide to uphold 

contracts that involve the performance of an act which is contrary to the law of the friendly 

foreign country where it is to be performed.  

                                                           

17 Harris (n 12) 306. 

18 Ibid 301. 

19 CMV Clarkson and J Hill, The Conflict of Laws (4th ed, OUP 2011) 238. 
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The country whose law is (or is to be) infringed may find such a judgment offensive and irksome. 

‘Comity’, in the sense of respect for foreign law, plays an important role in the unenforceability 

of contracts made to break the laws of a friendly foreign state.20 In Ralli Brothers, Scrutton L.J. 

noted that ‘This country should not in my opinion assist or sanction the breach of the laws of 

other independent States.’21 Similarly, Lawrence J noted in Foster v Driscoll: 

 

The ground upon which I rest my judgment that such a partnership is illegal is that its 

recognition by our courts would furnish a just cause for complaint by the United States 

government against our government... and would be contrary to our obligation of 

international comity as now understood and recognized, and therefore would offend 

against our notions of public morality.22 

 

In Regazzoni v KC Sethia (1944) Ltd, Viscount Simonds said: 

 

It is… nothing else than comity which has influenced our courts to refuse as a matter of 

public policy to enforce, or to award damages for the breach of, a contract which involves 

the violation of foreign law on foreign soil . . . Just as public policy avoids contracts which 

offend against our own law, so it will avoid at least some contracts which violate the laws 

of a foreign State, and it will do so because public policy demands that deference to 

international comity.23 

 

Dicey, Morris and Collins similarly states that ‘According to one of the most important rules of 

English public policy a contract is void which is opposed to British interests of State and, in 

particular, which is apt to jeopardise the friendly relations between the British Government and 

any other government with which this country is at peace.’24 

It can also be argued that reciprocity may play a role when it comes to respecting the laws of 

other nations.25 Nations must rely on other countries to ensure they achieve their policy 

expectations. If English courts do not hold such contracts contrary to public policy, there is a 

foreseeable risk that other jurisdictions, under their national legal system, might not declare as 

                                                           

20 See L Collins, ‘Comity in Modern Private International Law’ in J Fawcett (ed), Reform and Development of Private International Law: 
Essays in Honour of Sir Peter North (OUP 2002) 89; A Briggs, The Principle of Comity in Private International Law, Collected Courses of 
the Hague Academy of International Law, vol. 354 (Brill/Nijhoff 2012). See also, A Colombi Ciacchi, 'Good Neighbourliness and 
Fundamental Rights Based Interpretations of Public Policy Exceptions in EU Conflict of Law', in D Kochenov and E Basheska 
(eds), Good Neighbourliness in the European Legal Context (Brill Nijhoff 2015).  

21 Ralli Brothers (n 2) 304. 

22 Foster (n 3) 510. 

23 Regazzoni (n 3) 318. 

24 Lord Collins (n 14).  

25 See L Kramer, ‘Return to Renvoi’ (199I) 66 New York Law Review 979, 1016. 
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unenforceable contracts that involve the performance of some act in the English legal 

jurisdiction which contravenes English law. The situation can become more complicated if the 

enforceability of contracts becomes dependent on the seriousness of the infringement of law 

allowed by one nation’s court against the other’s domestic laws. Moreover, the problem may 

become magnified in today’s age where states are more socially and economically 

interdependent than ever before.26 The finding of the court that a contract concluded for a 

purpose which is illegal under the law of a friendly foreign state is contrary to public policy 

might encourage reciprocal actions by foreign courts.27  

Nevertheless, the concept of comity has been criticised at times. It has been suggested that the 

‘word itself is incompatible with the judicial function, for comity is a matter for sovereigns, not 

for judges required to decide a case according to the rights of the parties.’28 In a different line of 

attack, Wolff argues that: 

 

The doctrine is erroneous because it is based on the idea that any state has an interest in 

the application of its law by the courts of other states. Suppose that the true proper law 

of a contract concluded in Italy between two Frenchmen is Italian law, but that the 

English court which entertains an action arising out of that contract wrongly holds that 

French law applies and therefore dismisses the action - then it is only the plaintiff who 

suffers - the Italian state is indifferent.29 

 

However, despite the criticisms raised against the concept of comity, the judiciary continues to 

recognise its importance. For example, in the recent judgment of Haugesund Kommune and 

another v Depfa ACS Bank, Etherton LJ fully endorsed the view that maintaining comity between 

competing legal systems forms an important part of English law.30 

 

f) Arrangements infringing unjust laws of the country of performance should not be denied 

legal enforceability. 

 

In Regazzoni, Lord Reid noted, ‘I can imagine a foreign law involving persecution of such a 

character that we would regard an agreement to break it as meritorious.’31 Similarly, Lord 

Somervell observed, ‘There may, of course, be laws the enforcement of which would be against 

                                                           

26 M Wolff, Private International Law (2nd ed, OUP 1950) 15. 

27 Chong (n 15) 38. 

28 PM North and JJ Fawcett, Cheshire and North's Private International Law (13th ed, Butterworths 1999) 5. 

29 Wolff (n 26). 

30 [2012] Bus. L.R. 1, Para 143. 

31 Regazzoni (n 3) 325. 
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"morals." In such a case an exception might be made to the general principle.’32 Buckley provides 

an example of such a situation: 

 

It is to be hoped…that an agreement, for example, to contravene a ban on the 

importation of books and newspapers, imposed by a tyrannical regime, would not be 

regarded with disfavour by the courts.33 

 

However, the extent to which this interest is given weight by the courts is not entirely clear. For 

example, in Foster, it was never questioned whether the prohibition on alcohol was ‘moral’ or 

not.  

 

5.1.2. Dutch Law 

 

Under Dutch law, the role of good morals and public order in the nullity of contracts that involve 

the performance of an act in a friendly foreign country which contravenes the law of that 

country is not entirely clear. Two important cases shed light on the Dutch approach.  

The first is the Alnati Judgment of 13 May 1966.34 This case primarily adopts a private 

international law perspective and the rationale of this judgment was subsequently incorporated 

in Article 7(1) of the Rome Convention.35 The contract at the centre of the dispute in this case, a 

bill of lading, was concluded between Dutch parties and concerned the carriage of goods from 

Belgium to Brazil. The bill of lading was delivered in Belgium but contained a choice of law 

clause in favour of Dutch law. A rule of Belgian law stipulated that the 1924 Hague Rules applied 

whenever goods were loaded in a Belgian port or the bills of lading were delivered in Belgium. 

No such stipulation existed in Dutch law. The question raised was whether the Dutch courts 

should take into account this mandatory Belgian rule to nullify an exclusion clause limiting the 

ship-owner’s liability with respect to the damage to the goods. The Supreme Court concluded 

that the link of the bill of lading with Belgium was not of such a nature as to warrant the 

application of Belgian mandatory rules.  

The decision of 2 October 1998 of the District Court of 's-Hertogenbosch is more relevant for the 

purposes of the present research.36 This case concerned several contracts for the supply of milk 

powder that were concluded between the claimant and the defendant. It was agreed that the 

                                                           

32 Ibid 330. 

33 Buckley (n 4) 158. 

34 HR 13 mei 1966, ECLI:NL:HR:1966:AB4654, NJ 1967, 3 (Alnati). 

35 J-Jaap Kuipers, EU Law and Private International Law: The Interrelationship in Contractual Obligations (Martinus Nijhoff Publishers 
2011) 81. 

36 Rb ’s-Hertogenbosch 2 oktober 1998, NJK 1999, 1. 
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radiation level of the milk powder would not be more than a certain limit (10 BQ) and that the 

powder would be delivered in Singapore. Since 1986, the Ministry of Environment, a department 

of the Singaporean government, had banned the importation of substances contaminated with 

certain radioactive substances. This meant that the delivery of the milk powder would have 

contravened the prohibition imposed by the Ministry of Environment. The defendant failed to 

deliver the milk powder and the claimant brought an action. The Court observed that all of the 

contracts between the parties were governed by the United Nations Convention on Contracts for 

the International Sale of Goods (CISG). The Court further observed that since the CISG did not 

address the question of the validity of an agreement or the clauses contained therein (Art. 4 of 

the Convention), this was to be determined by Dutch law. 

The Court ruled that Article 3:40 paragraphs 2 and 3 were not applicable as these articles are 

directed towards juridical acts (including contracts) that are explicitly prohibited by imperative 

statutory provisions of domestic law, rather than the legislation of another country. The Court 

observed that in principle Article 3:40 (1) could be used if the contracts infringed the standards 

considered fundamental in the unwritten law of the Dutch society. After comparing the level of 

radiation acceptable in other countries with the one in question, the court held that the 

Singaporean standard could not be perceived as ‘fundamental’ in the context of Dutch society. 

The agreements were thus not contrary to good morals and public order. The court further 

observed that in exceptional cases, Article 7 of the Rome Convention could be applied if the 

nature and the scope of the rule, together with the consequences which would result from the 

application or non-application of the rule, give cause for such application. According to the 

Court, the Singaporean law applicable to the dispute in question did not carry such significance 

even within the Singaporean jurisdiction that the violation of this rule automatically implied the 

invalidity of a contract. On these grounds, the contracts in question were also found not to 

infringe Article 7 of the Rome Convention. 

It appears that the Dutch approach, as far as the application of Article 3:40(1) in this area of law 

is concerned, can be summarised in the following manner: contracts that involve the 

performance of some act in a friendly foreign country which is contrary to the law of that 

country will only be held contrary to public order and good morals under Dutch law if the 

performance of that act is also considered to contravene some fundamental value of the Dutch 

society. The Dutch courts, thus, as far as the application of Article 3:40(1) is concerned, do not 

offer any vital importance to the fact that the law of the country where the performance is to 

take place will be infringed, but rather test whether such a performance would be considered 

breaching a fundamental value of the Dutch society, if the contract was to be performed in the 

Netherlands.  
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As noted in the discussion on English law, the Rome I Regulation may now play a role in this area 

of law.37  

 

5.1.2.1. The Conflicting Interests 

 

a) Contracts that have a tendency to prejudice good foreign relations should not be enforced. 

 

As discussed in the context of English law, this interest also appears to play a role in Dutch law. 

However, unlike the stance of English courts, as noted above, the mere fact that a contract 

involves performing an illegal act in a friendly foreign country does not mean that the contract 

would be found contrary to good morals and public order by the Dutch courts. The contract 

would only be found contrary to good morals and public order if the courts conclude that its 

performance would infringe a fundamental value of the Dutch society, if it was to be performed 

in the Netherlands. This appears to be logical as the rationale behind article 3:40(1) is the 

protection of values considered to be fundamental by the Dutch society. If a Dutch court upholds 

a contract that involves a performance which goes against such values, even if the performance 

is to take place outside of the Dutch jurisdiction, the message the courts will be sending to the 

public at large is that these values can be compromised in certain situations. Such an approach, it 

can be argued, would be antithetical to the concept of good morals and public order under 

Article 3:40(1).  

 

b) Values considered fundamental in the Dutch society should not always be the determinative 

benchmark for the nullity of such contracts. 

 

From the discussion above, it appears that in the application of Article 3:40(1), the Dutch courts 

circumscribe the limits of comity to the extent of values considered fundamental in the Dutch 

society. This may have certain undesired consequences.  

Consider the Foster type situation (i.e. contract to smuggle alcohol in a country where it is 

banned) in the context of Dutch law. It would appear that such a contract would not be found 

contrary to good morals or public order under Article 3:40(1) because a prohibition on the sale 

or supply of alcohol is not considered to be a fundamental value in the Dutch society. If such a 

contract is upheld by the Dutch courts, it may have the result of irking the friendly foreign 

country where the contract is to be performed. This would be particularly true for countries 

where the legal prohibition is derived from religion. Keeping such cases in view, one may argue 

that holding such contracts contrary to public order and good morals only where the 
                                                           

37 See also MvT, Kamerstukken II 2009/10, 32 137, nr. 3. 
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performance also contravenes some fundamental value of the Dutch society is too restrictive an 

approach. However, despite this analysis, it is difficult to envision the Dutch courts modifying 

their stance. 

 

5.1.3. Comparative Remarks 

 

It can be observed that contracts involving the performance of an act in a friendly foreign 

country which contravenes the law of that country may be held contrary to public policy and 

good morals under both English and Dutch law. However, the scope of the application of public 

policy and good morals varies in the two legal systems.  

In English law, it would appear that the courts will generally find contrary to public policy and 

good morals any contract that involves the performance of some act in a friendly foreign country 

which contravenes the law of that country. The main interest operating in the background 

appears to be the desire to safeguard good foreign relations, though scholars also argue that 

courts should not declare ineffective those bargains of private parties that infringe unjust laws of 

the country of performance. It remains to be seen if this latter interest is given any weight in 

disputes brought before the court in the present day.  

In Dutch law, the scope of application of public policy and good morals appears to be narrower 

when compared to the English position. The mere fact that a contract involves the performance 

of some act in a friendly foreign country which contravenes the law of that country is not in itself 

sufficient to lead to the ineffectiveness of the contract on grounds of public policy and good 

morals. Instead, the courts evaluate whether the performance of the contract, if it were to be 

performed in the Dutch society, would be considered to infringe a fundamental value of the 

Dutch society. Thus, the contravention of foreign law is separated from the consequences of the 

performance of the act, with the latter being more relevant in the application of Article 3:40(1).  

 

5.2. CONTRACTS FOR TRADING WITH THE ENEMY 

 

5.2.1. English Law 

 

A contract for trading with the government or subject of a country which is at war with His 

Majesty without proper authorisation from the relevant authorities is contrary to public policy 

in English law.38 In The Hoop,39 Sir William Scott (who subsequently received the title of Lord 

Stowell) explained: 

                                                           

38 See Ertel Bieber & Co v Rio Tinto Co [1918] A.C. 260, 273, 289.  
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In my opinion there exists such a general rule in the maritime jurisprudence of this 

country, by which all subjects trading with the public enemy, unless with the permission 

of the sovereign, is interdicted. It is not a principle peculiar to the maritime law of this 

country; it is laid down by Bynkershoek as an universal principle of law...40 

 

Though The Hoop was a case of admiralty law,41 the principle it discussed is equally relevant to 

common law. This was confirmed by the Court of Exchequer Chamber in Esposito v Bowden.42 In 

Esposito, the parties concluded a contract of charter party whereby Bowden, who chartered a 

ship belonging to Esposito, agreed to load the ship with wheat at Odessa. However, before 

performance had taken place, war was declared upon Russia. This rendered Odessa a hostile 

port. It was held that the contract was dissolved on grounds of public policy.43  

Under the Trading with the Enemy Act 1939, trading or attempting to trade with the enemy is a 

statutory offence.44 The term ‘enemy’ is defined in Section 2 of the Act and includes 

governments, individuals and groups of person associated with a state which is at war with His 

Majesty. Thus, contracts for trading with the enemy may be found illegal on the basis of 

involving the commission of a legal wrong. From a practical point of view, it is very unlikely that, 

in the present age, the United Kingdom will become involved in an outright war with another 

country or countries.45 Military operations are likely to be authorised by resolutions of the 

United Nations without war ever being formally declared.46 Such a course of action may, but not 

necessarily, be accompanied by specific restrictions on trade.47  

Even in the absence of military operations, specific sanctions and embargoes may be put in place 

by the United Nations, European Union, and, at times, by the Organisation for Security and Co-

operation in Europe. When such a scenario arises, UK follows international procedure to 

incorporate the sanction/embargo into law.48 In some cases, the UK will institute sanctions, 

without any prior action by either the UN or the EU. Consequently, any future trade with the 

governments and/or individuals caught by the sanctions can only be authorised by specific 

                                                                                                                                                                                     

39 [1799] 1 Ch Rob 196.  

40 Ibid at 198. 

41 Admiralty law was used as an alternative to the common law in Norman England. 

42 [1857] 7 E & B 763. 

43 Ibid at 779: ‘It is now fully established that the presumed object of war being as much to cripple the enemy’s commerce as to 
capture his property, a declaration of war imports a prohibition of commercial intercourse and correspondence with the inhabitants 
of the enemy’s country, and that such intercourse, except with the license of the Crown, is illegal.’ 

44 See Section 1 of the Trading with the Enemy Act 1939. 

45 Select Committee on the Constitution, Waging War: Parliament’s Role and Responsibility Volume I: Report (2005-2006, HL Paper 
236-I) 7.  

46 For example Resolution 1441 of the Security Council was used as a justification to attack Iraq.  

47 See the website of the UK Government at https://www.gov.uk/sanctions-embargoes-and-restrictions (accessed on 05 June 2015). 

48 Ibid. 

https://www.gov.uk/sanctions-embargoes-and-restrictions
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permissions, if grantable, from the competent bodies.49 Further, the Export Control Order 2008 

may also come into play if the trade involves the exports of military and dual-use goods. Thus, 

there exists a complex network of different legislative instruments regulating and prohibiting 

trade with certain countries and legal persons. In cases where the parties enter into a contract 

for trade that is prohibited, the contract may also be held illegal on the basis of involving the 

commission of a legal wrong.50  

Nevertheless, the common law doctrine of public policy still remains relevant, particularly 

where no specific legislative instrument is applicable. As McNair and Watts observe: 

 

When the United Kingdom becomes a party to an armed conflict not amounting to the 

technical state of war, the automatic consequences of war such as enemy status, 

abrogation of most contracts, prohibition of intercourse, etc., are absent. Nevertheless, 

there are many acts, particularly within the sphere of contract or transfer of property, 

which, while normally free from objection, would become illegal on the ground that their 

performance during the armed conflict would be contrary to public policy as recognised 

by common law. 51 

 

An ‘enemy’, for the purposes of common law, is not strictly limited to the literal definition. It 

denotes a status that is not only dependent on the nationality of the contracting party but upon 

whether a person voluntarily resides or carries on business in an enemy-occupied territory. 

Porter v Freudenberg concerned an action brought under a lease agreement for a premises in 

London against the defendant who resided and carried on business in Germany.52 Before the 

outbreak of the war, the defendant had for some time carried on a branch establishment at the 

rented premises. The Court of Appeal observed that  

 

Trading with a British subject or the subject of a neutral State carrying on business in the 

hostile territory is as much assistance to the alien enemy as if it were with a subject of 

enemy nationality carrying on business in the enemy State, and, therefore, for the 

purpose of the enforcement of civil rights, they are equally treated as alien enemies. It is 

clear law that the test for this purpose is not nationality but the place of carrying on the 

business.53  

                                                           

49 Ibid. 

50 See also Levy v Yates [1838] 8 A & E 129. 

51 Lord McNair and AD Watts, The Legal Effects of War (4th ed., Cambridge University Press 1966) 49. 

52 [1915] 1 K.B. 857. 

53 Ibid 868. 
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This case also confirmed that an action may be brought against an enemy national but he cannot 

himself bring such an action before an English court.54 Sovfracht (V/O) v Van Udens Scheepvaart 

en Agentuur Maatschappij (NV Gebr) was brought before the courts during the Second World 

War. It concerned the question whether a Dutch company had become an alien enemy when 

Germany invaded the Netherlands.55 The House of Lords, held that the company would be 

regarded as an alien enemy and could not pursue a claim for a pre-war debt. Lord Porter 

observed:  

 

It is said… that to turn a neutral into an enemy it must be shown that he owes allegiance 

to a state at war with this country. I am prepared to accept this statement, but the 

inhabitants of an occupied country may by residing and carrying on business there come 

under allegiance to the occupying power, none the less that they hate that power and 

desire its extrusion and destruction. It is the act which counts, not the feeling which 

accompanies it. If he remains he puts himself under allegiance to a hostile state, 

temporarily it may be, but that is enough. Such a decision may seem harsh, and, indeed, 

must be distasteful when applied to a Dutch subject, but in war as now waged many 

things have to be done and steps taken which would gladly be forborne.56 

 

A British subject who is resident in enemy territory may thus be treated as an enemy. However, 

a company registered in England will not acquire enemy status merely because some of its 

shareholders are enemy aliens. Nevertheless, any attempt by enemy shareholders to vote by 

proxy at a meeting of the company will be disallowed.57 

A contract in which one of the parties is an enemy but which can be performed without any 

further commercial intercourse with the enemy is not contrary to public policy.58 A contract 

made during peace time with a person who later becomes an alien enemy and which involves 

commercial intercourse with the enemy, however, immediately becomes unenforceable in so far 

as it is still executory.59 In such a situation, if the performance has already taken place, the 

accrued rights, though not immediately enforceable, are not destroyed.60  

                                                           

54 Ibid 880. 

55 [1943] A.C. 203. 

56 Ibid 253. 

57 Robson v Premiere Oil and Pipe Line Co [1915] 2 Ch 124. 
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5.2.1.1. The Conflicting Interests 

 

d) Arrangements detrimental to the interests of the Crown and/or of benefit to the enemy 

should not be given legal validity. 

 

This self-evident interest was the traditional reason and continues to be the modern logic 

behind the declaration of such contracts to be contrary to public policy. On being sworn in, 

judges and magistrates are required to take the judicial oath,61 which confirms their loyalty to 

the Crown. Given this commitment, the courts should not uphold contracts and arrangements 

which may cause harm to the Crown, without the Crown’s permission. This is the case even in 

situations where under normal circumstances notions of justice and fairness would require the 

courts to decide otherwise. As Sir William Scott conceded in The Hoop, ‘if there is a rule of law on 

the subject binding the court, I must follow where that rule leads me; though it leads to 

consequences, which I may privately regret.’62  

 

e) The harm to British subjects resulting from the unenforceability of a contract for trading 

with the enemy should not outweigh the benefit received by the enemy alien from the validity of the 

contract. 

 

One can argue that in cases involving contracts for trading with the enemy, the courts should 

consider the magnitude of the harm caused to British subjects directly and indirectly by the 

unenforceability of the contract compared to the benefit received by the enemy alien (and/or 

the resulting harm caused to the Crown’s efforts to be victorious in the conflict) by the validity of 

the contract. If the harm to the British subjects outweighs the resulting benefit to the enemy 

alien, then such contracts should not be deprived of legal validity. Such a line of reasoning can be 

defended by arguing that the purpose of the law on trading with the enemy should not be to 

disproportionately harm the interests of the Crown’s subjects at the expense of Crown’s interest 

to win the conflict, but to aid the Crown in protecting its subjects from harm.  

The case of Rodriguez v Speyer Bros63 arguably provides an example of the courts engaging in 

such a nuanced approach. In this case, one of the partners of a partnership became an enemy 

alien. When the partnership, in the process of dissolution with the outbreak of war, sued for a 

                                                                                                                                                                                     
remains outstanding except its payment and since confiscation of his property is ruled out, he is entitled to enforce a payment when 
hostilities cease.’ 

61 For oaths taken by the judges see http://www.judiciary.gov.uk/about-the-judiciary/introduction-to-justice-system/oaths 
(accessed on 05 June 2015). 

62 The Hoop (n 39) 198. 
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debt which it was owed, the question arose whether this was a valid action since one of the 

partners was an enemy alien. The majority of the House of Lords upheld the claim and accepted 

the argument that to do otherwise would simply inflict hardship on the British partners. The 

Court observed that the likelihood of the enemy alien partner benefitting from the action was 

not very high. 

Nevertheless, it can be argued that relying on such an interest may pose difficulties in practise. 

While some cases, for example, cases such as Rodriguez,64 may involve a straightforward 

evaluation of the hardship caused to British subjects and the resulting benefit to the enemy 

alien, other cases may require much more complex assessments. In the latter cases, rather than 

engaging in arduous calculations and approximations, one may argue it would be more 

expedient for the court to find the contract unenforceable. However, much will depend on the 

circumstances of the case.  

 

f) Only contracts for trading with the enemy that have a clear tendency to harm the Crown’s 

interest should be unenforceable.  

 

In Porter v Freudenberg, it was held that the law on trading with the enemy was founded upon 

the conception that  

 

All subjects owing allegiance to the Crown were at war with subjects of the State at war 

with the Crown, and later it was grounded upon public policy, which forbids the doing of 

acts that will be or may be to the advantage of the enemy State by increasing its capacity 

for prolonging hostilities in adding to the credit money or goods, or other resources 

available to individuals in the enemy state.65  

 

If the basic reason behind the classification of such contracts as being contrary to public policy is 

their contribution in some way to the enemy’s ability to endure and prolong the conflict, then 

this has certain implications. The most important and relevant of these for our purposes is the 

question whether despite being classified as an ‘enemy’, if a party can prove that its particular 

contract has and will not contribute in ‘prolonging hostilities’, should such a contract not be 

deprived of legal validity? 

It must be admitted that while arguments based on such a line of reasoning may be raised, the 

practical likelihood of their success in courts would not be high as almost any contract with an 
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enemy alien could be stretched to show that it aids the enemy’s war effort either directly or 

indirectly in one way or another.66  

 

g) Declaring all contracts for trading with the enemy contrary to public policy regardless of 

whether they are actually harmful to the Crown makes the law more certain. 

 

It was observed in Esposito that ‘… the object of the law is to provide certainty at a time when 

everything else is uncertain and to enable the parties to engage in another adventure without 

waiting.’67 It can be argued that the House of Lords adopted such a line of reasoning in the case 

of Sovfracht (V/O) v Van Udens Scheepvaart en Agentuur Maatschappij (NV Gebr).68 The interest 

in promoting certainty manifested itself clearly in the reasoning of the Court:  

 

It is not permissible to say that a particular act will not in fact assist the enemy. The 

proper inquiry is whether that act is of a class which is likely to assist him, and it is 

immaterial to ascertain whether in the individual case he may or may not be found to 

profit from it.69 

 

There are clear advantages in pursuing such reasoning. Rather than taking a conditional 

approach, where the courts may never be certain if the contract will in some way contribute 

towards the prolongation of hostilities, the absolutist approach of declaring all contracts with 

enemy aliens contrary to public policy is simple and efficient. However, the fear that such a 

stringent approach could result in miscarriage of justice also looms in the background.  

 

5.2.2. Dutch Law 

 

Dutch law appears to follow the Latin maxim est prohibitum habere commercium curn inimico 

(trading with the enemy is forbidden).70 However, the practical application of this maxim in 

Dutch legal history does not appear to be well-documented. The leading source on the topic is 

the work of Johannes Hermann Kernkamp. His monograph titled De Handel op den Vijand 1572-

1609 (‘Trading with the enemy’) appears to be one of the leading sources detailing an otherwise 

mostly undocumented area of law. Kernkamp’s work reveals, for example, that when, in 1589, 
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Thomas Bodley, the English member of the Dutch Council of State, argued that trade with Spain 

(then considered to be the enemy) should be prohibited, the States General replied that such 

trade was necessary for enduring the war.71 According to Kernkamp, the Dutch navy was built 

on money levied on trade, especially convoys and licenses.72 This means that while trading with 

the enemy was prohibited, it was allowed once the requisite permission had been obtained. 

Nevertheless, the nature of the prohibition, i.e. whether there was a legislative instrument 

prohibiting trade or otherwise, remains unclear.  

More recently, the legality of contracts for trading with the enemy came into question during 

and after the Second World War. Prior to the German invasion of the Netherlands, the 

government had in fact anticipated that the Netherlands would be drawn into the war and had 

begun drafting a bill that would regulate war-time legal transactions.73 However, the 

Netherlands was occupied before the new legislation could be enacted.  

The Dutch government, while exiled in London, issued repeated warnings via Radio Oranje (a 

radio program with the subtitle ‘The Voice of Militant Netherlands’) not to purchase goods or 

securities that were suspected of having been stolen from fellow citizens by the occupying 

forces. On 7 June 1940 the Decree on War-Time Legal Transactions (Besluit Rechtsverkeer in 

Oorlogstijd or A6) was issued.74 The A6, as it was commonly known, was a royal decree issued 

from London with the goal of mainly protecting the country’s interests and included 

prohibitions on agreements with the enemy without prior permission from the Legal Affairs 

Committee (Commissie Rechtsverkeer, commonly known as Corvo).75 Under A6, any concluded 

agreement without the permission from the Corvo was null and void. Essentially, A6 was a quasi-

Trading with the Enemy Act76 that provided a legal framework for restitution after the war, since 

at the time when it was issued, the Dutch government was not in a position to enforce the 

decree. In the 5th May 1950 decision of the Supreme Court, the A6 did play the role of a quasi-

Trading with the Enemy Act.77 This case concerned a large batch of furniture which had been 

purchased by one Mr Damhof from the German company Kontinental Oel. After the war, the 

Dutch government seized the furniture and made it available to the victims of the war. The 

purchase agreement was held illegal and declared void under A6 since the seller was German.  
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In the present day, the Netherlands implements the sanctions imposed by the UN and the EU78 

that may or may not accompany military action. In certain cases, the Netherlands will institute 

sanctions, without any prior action by either the UN or the EU.79 It is important to note that the 

Sanctions Act 1977 (Sanctiewet 1977) provides the framework for the exposition and 

implementation of specific (inter)national sanctions. The sanctions are set down in sanction 

orders under the provisions of the Sanctions Act. As soon as a sanction has been embodied in 

legislation, all legal persons in the Netherlands must comply. The reference to legal persons 

means that not only are all individuals bound by the sanction(s), but also all businesses and 

international corporations having an establishment in the Netherlands. The specific sanction 

order clarifies whether trade is authorised or not. So for example, Sanctions on Liberia 

Regulations 2004 II (Sanctieregeling Liberia 2004 II) provide, under Article 2(1), that it is 

forbidden to sell, supply or transfer military equipment and technology to entities or 

individuals.80 Any agreement in violation of sanctions constitutes an economic offence and is 

punishable by law. Thus, the validity of contracts for prohibited trade may be questioned on 

grounds of being contrary to statutory provisions.81  

 

5.2.3. Comparative Remarks 

 

Under both English and Dutch law, the topic of trading with the enemy is now mainly regulated 

by national, regional, and international legislation. Both countries generally follow the UN and 

the EU and their policies for ensuring international peace and security, though each nation may 

also initiate military operations and/or trade sanctions independently. The legality of 

agreements for prohibited trade may now primarily depend on the scope and interpretation of 

the operative legislative frameworks.  

Nevertheless, under English law, the doctrine of public policy and good morals would also 

operate to result in the ineffectiveness of contracts that involve commercial intercourse with the 

enemy. Under Dutch law, it appears that contractual ineffectiveness on grounds of public policy 

and good morals has had and (probably) will have no significant role to play. The Sanction Act 

                                                           

78 Regulations issued by the European Union have direct effect under Dutch law. If the sanctions have been imposed in the form of a 
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with-international-sanctions (accessed 05 June 2015). 

80 The Dutch text reads as:  

Het is verboden om militaire goederen, alsmede militaire technologie, aangewezen in de Uitvoeringsregeling strategische 
goederen 2012, dan wel onderdelen daarvan, direct of indirect te verkopen, te leveren, over te dragen of uit te voeren aan 
entiteiten of personen in Liberia, ongeacht of de goederen afkomstig zijn uit de lidstaten van de Europese Unie. 

81 See HR 1 juni 2012, ECLI:NL:HR:2012:BU5609, NJ 2013, 172 (Esmilo/Mediq). 
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1977 provides a comprehensive framework under which specific sanction orders specify 

whether trade is authorised or not.  

 

5.3. CONTRACTS TO STIFLE A PROSECUTION 

 

The focus of this section is on contracts by which a victim of a tort that also constitutes a crime 

agrees not to bring private criminal proceedings against the perpetrator in return for certain 

compensation. However, prior to assessing the validity of such contracts, it is necessary to 

briefly highlight certain procedural rules and aspects of the English and Dutch prosecution 

systems.  

In the English legal system, the topic of criminal prosecution may be divided into two periods: 

the period before and after the Prosecution of Offences Act 1879. Prior to the enactment of the 

Prosecution of Offences Act 1879, private citizens and non-police agencies tended to dominate 

criminal prosecutions.82 The Prosecution of Offences Act 1879 introduced, inter alia, the office of 

the Director of Public Prosecutions ‘to institute, undertake, or carry on such criminal 

proceedings . . . and to give such advice and assistance to chief officers of police, clerks to 

justices, and other persons . . . concerned in any criminal proceeding.’83 While this Act did not 

confer any extensive official powers on the Director, but merely gave him/her powers 

amounting to little more than those of a private prosecutor,84 subsequent legislation established 

that ‘the Director of Public Prosecutions may undertake at any stage the conduct of…[criminal] 

proceedings if he thinks fit.’85 The advent of this office, among other developments,86 resulted in 

a push towards public prosecutions, which have, since then, taken the leading albeit not the 

exclusive role in prosecuting crimes.87 The Crown Prosecution Service (CPS), which was 

established under the Prosecution of Offences Act 1985, is now the principal prosecuting 

authority for England and Wales. Nevertheless, subject to certain conditions, the right to bring 

private prosecutions is also preserved by Section 6(1) of the Prosecution of Offences Act 1985.88 

                                                           

82 ME O'Neill, ‘Private Vengeance and the Public Good’ (2014) 12 University of Pennsylvania Journal of Constitutional Law 659, 665. 

83 Prosecution of Offenses Act 1908, 8 Edw. 7, c. 3, Section 2(3).  

84 TJ Jr Robinson, ‘Private Prosecution in Criminal Cases’ (1968) 4 Wake Forest Intramural L. Rev. 300, 306. 

85 Prosecution of Offenses Act (n 83). 

86 For an overview see O'Neill (n 82). 

87 See A Sanders, ‘Prosecutions in England and Wales’ in JP Tak (ed.), Tasks and Powers of the Prosecution Services in the EU Member 
States Volume I (Wolf Legal Publishers 2004) 100. See also JL Edwards, Law Officers of the Crown: a study of the Offices of Attorney- 
General and Solicitor-General of England with an account of the Office of the Director of Public Prosecutions of England (Sweet and 
Maxwell 1964); J Fionda, Public Prosecutors and Discretion: A Comparative Study (OUP 1995); F Belloni and J Hodgson, Criminal 
Injustice: An Evaluation of the Criminal Justice Process in Britain (Macmillan 2000) 106; A Ashworth and M Redmayne, The Criminal 
Process (3rd ed, OUP 2005) 193-196. See further R (Gujra) v CPS [2012] UKSC 52. 

88 See the guidance of the Crown Prosecution available at http://www.cps.gov.uk/legal/p_to_r/private_prosecutions/ (accessed on 
05 June 2015). 
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The Dutch prosecution system differs significantly from the English system as far as the power 

to prosecute is concerned. The right to initiate prosecution (called the opportunity principle89 or 

in Dutch ‘opportuniteitsbeginsel’) resides solely with the national Prosecution Service (Openbaar 

Ministerie), which is regulated by the Judicial Organisation Act (Wet op de Rechterlijke 

Organisatie, RO). Private citizens have no prosecutorial power even when the prosecution 

service declines to prosecute.90 The Prosecution Service is not required to prosecute every crime 

brought to its notice and usually does not initiate proceedings that would, in the opinion of the 

Prosecution Service, probably not lead to a conviction. Further, in the pursuit of efficiency, 

Section 167 of the Criminal Procedure Code (Wetboek van Strafvordering) authorises the 

Prosecution Service to (further) waive prosecution for reasons of general interest (algemene 

belang).91 To ensure that there is some consistency in the use of the discretionary power to 

prosecute, the Board of the Prosecutors-Generals (College van Procureurs-Generaal) issues 

national guidelines (de Aanwijzing Sepotgronden).92 Under these guidelines, a public prosecutor 

could waive prosecution for reasons of general interest if, inter alia, prosecution would be 

contrary to the interests of the victim, and/or the underlying conflict has been settled by means 

of apologies or compensation of damages.93 

 

5.3.1. English Law 

 

The law in relation to contracts by which the victim of a crime agrees not to bring private 

criminal proceedings against the perpetrator is not entirely clear. This lack of clarity is a result 

of the enactment of the Criminal Law Act 1967. The Act significantly changed the prior criminal 

law and its impact on contract law has yet to be authoritatively defined, despite having being 

enacted almost 50 years ago. Before discussing the changes brought by the Act, it is necessary to 

examine the pre-Act law.  

Prior to the enactment of the Criminal Law Act 1967, the law on the legality of agreements by 

which the victim of a tort which also constituted a crime agreed to not to initiate private 

                                                           

89 G Corstens, Het Nederlands strafprocesrecht (8th ed, Wolter Kluwer 2014) 57.  

90 Section 125 RO states: 

De taken en bevoegdheden van het openbaar ministerie worden, op de wijze bij of krachtens de wet bepaald, uitgeoefend 
door:  

a. het College van procureurs-generaal; en  

b. rechterlijke ambtenaren, bedoeld in artikel 1, onderdeel b, onder 6° en 7°. 

91 PJP Tak, ‘The Netherlands’ in PJP Tak (eds), Tasks and Powers of the Prosecution Services in the EU Member States, Volume I (Wolf 
Legal Publishers 2004) 364. 

92 Staatscourant 2014, 23614. 

93 Ibid. 



192 

 

proceedings was theoretically clear.94 If the main subject of the contract was to compromise 

mere civil proceedings, it was considered valid.95 If the victim also agreed not to initiate criminal 

proceedings, then a distinction was drawn between felonies and misdemeanours. Any contract 

to compromise a felony was itself a criminal offence and illegal.96 The situation in relation to 

misdemeanours was more nuanced.  

If the misdemeanour was of a private as opposed to a public nature, it could be compromised by 

means of a contract. In Johnson v Ogilby, a case involving a contract for compromising 

prosecution for common law fraud, Lord Chancellor Talbot held: 

 

…in the case of a prosecution for felony, an agreement to stifle such a prosecution was 

not lawful; but where the indictment was for a fraud, and the party wronged by the fraud 

came to an agreement to be satisfied for such injury, (as in conscience he ought to be) 

this was lawful, matters of fraud being cognizable and relievable as well in equity as at 

law.97 

 

Johnson was applied with approval in Drage v Ibberson,98 another case involving common law 

fraud. Similarly, in McGregor v McGregor,99 it was held that a husband and wife who had taken 

out cross-summonses against each other for assaults could validly compromise them in a 

separation agreement. It has also been held that prosecution for trade-mark offences could be 

compromised through an agreement between the owner and the offender.100  

The prosecution could not be compromised if the misdemeanour affected the public at large. In 

Keir v Leeman and Pearson,101 the claimant had indicted several persons for riot and assault 

upon a constable who was attempting to execute a judgement debt on the goods belonging to 

one of them. The defendant third parties promised to pay the balance of the outstanding debt in 

consideration of the claimant agreeing not to prosecute. Denman CJ in the Court of Queen’s 

Bench stated that ‘some indictments for misdemeanour may be compromised, and equally so 

that some cannot’.102 He further stated: 

 

                                                           

94 AH Hudson, 'Contractual Compromises of Criminal Liability' (1980) 43 MLR 5, 532. 

95 See Beeley v Wingfield (1809) 11 East 46; Baker v Townshend (1817) 7 Taunt. 422. 

96 Hudson (n 94). 

97 [1734] 3 P Win 277, 279. 

98 [1798] 2 Esp. 643. 
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In the present instance, the offence is not confined to personal injury, but is accompanied 

with riot and obstruction of a public officer in the execution of his duty. These are 

matters of public concern, and therefore not legally the subject of a compromise.103  

 

The Court of Exchequer Chamber also refused to give effect to this agreement. Tindal CJ, 

delivering the judgment of the court observed 

 

Indeed it is very remarkable what very little authority there is to be found, rather 

consisting of dicta than decisions, for the principle, that any compromise of a 

misdemeanour, or indeed of any public offence, can be otherwise than illegal, and any 

promise founded on such a consideration otherwise than void. If the matter were res 

integra, we should have no doubt on this point. We have no doubt that, in all offences 

which involve damages to an injured party for which he may maintain an action, it is 

competent for him, notwithstanding they are also of a public nature, to compromise or 

settle his private damage in any way he may think fit. It is said, indeed, that in the case of 

an assault he may also undertake not to prosecute on behalf of the public. It may be so: 

but we are not disposed to extend this any further.104  

 

In Windhill Local Board of Health v Vint, an agreement of compromise of a prosecution for 

interfering and obstructing a public road was held to be contrary to public policy.105  

Section 1 of the Criminal Law Act 1967 abolished the distinction between felonies and 

misdemeanours while creating the offence of concealing an ‘arrestable offence’. According to 

Section 5(1) of the Criminal Law Act 1967: 

 

Where a person has committed an arrestable offence, any other person who, knowing or 

believing that the offence or some other arrestable offence has been committed, and that 

he has information which might be of material assistance in securing the prosecution or 

conviction of an offender for it, accepts or agrees to accept for not disclosing that 

information any consideration other than the making good of loss or injury caused by the 

offence, or the making of reasonable compensation for that loss or injury, shall be liable 

on conviction on indictment to imprisonment for not more that two years. 
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104 [1846] 115 ER 1315, 1324. 

105 [1890] 45 Ch D 351, 363, Cotton L.J. noted: ‘The Court will not allow as legal any agreement which has the effect of withdrawing 
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A person does not ‘conceal an arrestable offence’ if s/he withholds information which may lead 

to the conviction of the offender in consideration of only making good of the loss or injury 

caused by the offence. While the Act does not mention its impact on the law of contract, some 

scholars suggest that it is doubtful that an agreement for withholding information in return for 

making good of the loss or injury caused by the offence would be held contrary to public 

policy.106 However, others are of a different opinion. Buckley, for example, finds it difficult to 

believe that the victim of a murder attempt, who agrees to accept compensation in return for his 

not going to the police, can enter into a legally enforceable contract.107 According to him, the 

removal of criminal sanctions does not result in the removal of the bar on contractual 

enforceability. Treitel: The Law of Contract suggests that the best view would be to let a public 

interest test determine the legality of all agreements for stifling prosecution.108 According to 

Cheshire, Fifoot and Furmston on Contracts, the ‘public-private’ dichotomy which previously 

applied only in cases of contracts for compromising a misdemeanour might now, in theory, apply 

to all offences.109 Chitty on Contracts suggests that only those compromises which are ‘manifestly 

against public interest’ should be struck down.110  

 

5.3.1.1. The Conflicting Interests 

 

The lack of definitive authority as to how the law presently stands provides an opportunity to 

discuss the conflicting interests without having preconceived notions of the weight attached to 

each interest. Furthermore, as this area presents a unique intersection between criminal law and 

contract law, where a contract intends to settle a matter which would have otherwise fallen 

under the domain of criminal law, it is necessary to briefly outline the generally accepted 

underlying objectives of criminal law.111 Broadly speaking, it is accepted that criminal law has 

five general objectives: (1) Retribution, (2) Deterrence, (3) Incapacitation, (4) Rehabilitation, 

and (5) Restitution. It is also suggested that these aims are interdependent and the priority 

attached to each objective is based on multi-valued thinking.112 Against the backdrop of this 

information, the conflicting interests will now be analysed.  
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107 Buckley (n 4) 131. 
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a) Contract law should not be used in a manner to undermine the aims of criminal law. 

 

In Clubb v Hutson, Erle C.J. stated that ‘It is to the interest of the public that the suppression of a 

prosecution should not be made the matter of a private bargain.’113 Contracts for stifling 

prosecution have been accused of being founded upon ‘violations of public trust or confidence’ 

and having a ‘manifest tendency to subvert public justice’. 114  

One may argue that there is an element of ‘accepted guilt’ on part of the perpetrator in the 

conclusions of such agreements. While arguments based on convenience and expediency cannot 

be entirely ruled out, the perpetrator (or a third party acting on behalf of the perpetrator), by 

exhibiting the willingness to conclude a contract to avoid prosecution rather than facing it, 

accepts, or at least provides a strong inference, that s/he has committed the offence. When a 

criminal offence has been committed, society expects that the guilty party will be punished 

according to criminal law. A contract, by which the perpetrator or a third party agrees to make 

good the loss suffered by the victim (or more) does not carry the same bite as a prosecution 

where, if found guilty, the sanction will be administered whether or not the offender agrees 

(assuming that the final appeal has been exhausted). It has been noted that ‘all criminal offences 

are, by definition, matters of public interest’115 and ‘the public has an interest in the enforcement 

of criminal law’.116  

Arguments against the enforcement of such contracts support the various objectives of criminal 

law in the broader picture: retribution, deterrence, rehabilitation, restitution and in certain 

cases, incapacitation. Retribution, as the perpetrator should suffer the state ordained sanctions 

for his/her crime. Deterrence, as state ordained sanctions resulting from the crime which the 

perpetrator committed would discourage others from committing the same offence. A criminal 

record would also act as a strong deterrent. Rehabilitation, as after suffering the sanction it is 

hoped that the perpetrator will not commit such a crime again. Restitution, as the perpetrator 

might be ordered to compensate the victim for his/her loss. And finally, depending on the 

seriousness of the crime, the perpetrator might also be removed from society i.e. a prison 

sentence, thus incapacitating him/her and preventing him/her from repeating the crime.  

Nevertheless, it can be argued that private prosecution is not the only avenue for realising these 

aims of criminal law. As has been observed above, the rights waived through these contracts are 

normally limited to the freedom to bring private prosecution. The rights of the CPS to bring 

public prosecution (which is the dominant form of prosecution in any case) are independent of 
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these private dealings and remain unaffected. Since the CPS is the body primarily responsible for 

representing the interests of the state in criminal prosecutions, it is doubtful whether the 

bargains of private parties on compromising private prosecution actually significantly harm 

public interests. As Buckley notes, ‘there is no danger of serious criminality going unpunished as 

a result of [private] compromises.’117 In light of this information, it is questionable whether a 

contract between a victim and the perpetrator by which the victim agrees not to initiate private 

prosecution against the perpetrator undermines the aims of criminal law and/or is contrary to 

public policy.  

 

b) Agreements which efficiently compensate the victim should be promoted. 

 

As noted at the beginning of this section, one of the aims of criminal law is to provide restitution 

to the victim. Logically, the more efficiently (i.e. quickly, cost-effectively etc.) this restitution is 

administered, the better it would be for the victim of a crime. According to this approach, 

arrangements which incorporate efficient restitution should be promoted rather than 

discouraged.  

A contract between a victim and the perpetrator by which the victim agrees not to initiate 

private prosecution against the perpetrator in return for compensation can play such a role. 

Rather than going through the process of a court trial and hoping for the court to order some 

form of restitution, it is entirely plausible that the victim would prefer the swifter mechanism of 

direct compensation from the perpetrator. It is also doubtful whether the fact that the 

restitution is coming via an agreement rather than an order of the judge makes a significant 

difference in the eyes of the victim. As Buckley observes: 

 

It would be surprising if a system as pragmatic as the common law did not permit such 

victims deliberately to refrain from bringing criminal proceedings, in return for the 

promise of reparation.118 

 

Further, it can be argued that such agreements may also have, to a weaker degree, a retributive 

and/or deterrent effect as perpetrators would be under the burden of providing compensation 

to the victim under the contract, which may be viewed as a penalty that discourages them from 

pursuing similar conduct in the future. The validity of such agreements may also inject efficiency 

in the criminal justice system in general as the courts would then have to allocate lesser time to 
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hearing private prosecution cases, which may be substituted effectively by contractual 

agreements.  

Nevertheless, it is arguable whether restitution and, to a weaker degree, deterrence and 

retribution should be promoted for the sake of efficiency through the machinery of a contract 

while compromising the overarching aims of criminal law. Similarly, doubts can be raised as to 

whether the legal system as a whole would benefit from any increase in efficiency, as it can be 

argued that while the workload of the criminal justice system would be reduced, the civil courts 

would have to cope with more contractual disputes as a result of these contracts.  

 

c) Inequality should not be promoted. 

 

In one sense, a contract by which the perpetrator agrees to compensate the victim in return for 

the victim’s promise not to bring private prosecution against the perpetrator promotes a culture 

of ‘buying your way out of punishment’. Consider the following example: Offender A and B 

commit common law fraud against C akin to the situation in Johnson.119 The CPS elects, for 

certain reasons, not to prosecute either A or B, and C decides to initiate private prosecution 

against the two perpetrators. A is a person of means and agrees to make good the loss s/he 

caused C in return for which C promises to compromise the prosecution. B, however, is not in a 

financial position to offer such an agreement and is subsequently privately prosecuted by C. In 

such a situation, it is questionable whether, keeping in view principles of social justice and 

equity, it would be fair for A to avoid prosecution and B to be possibly punished under criminal 

law and have a criminal record for the same wrong. Surely, a person’s financial reach should not 

be a nullifying factor in criminal matters. Building on this line of reasoning, one could argue that 

it is against public interests to allow the use of contract law as an instrument to facilitate or 

promote social inequality. Consequently, contracts by which a victim of a tort that also 

constitutes a crime agrees not to bring criminal proceedings against the perpetrator in return 

for certain compensation should be found contrary to public policy.  

However, it can also be argued the difference in the financial strength of perpetrators of the 

same crime may play a role even if there is no contractual agreement by which the victim 

promises not to bring private prosecution against the more affluent perpetrator. Generally, 

leaving aside the possibility of legal aid,120 the more affluent perpetrator would have access to 

more expensive, arguably better, team of lawyers than a perpetrator with limited means. All this 

could mean that the more affluent perpetrator would have a better chance of defending himself 
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even in a prosecution scenario. Thus, arguments in favour of finding contracts by which the 

victim of a crime agrees not to bring proceedings against the perpetrator contrary to public 

policy simply on grounds of social justice may be far removed from the practical reality of the 

justice system.  

 

5.3.2. Dutch Law 

 

As noted at the outset of this section, there is no right of private prosecution in the Dutch legal 

system. Consequently, these contracts have no practical significance. In any case, if the parties do 

conclude a contract by which the victim of a crime agrees not to bring proceedings against the 

perpetrator, i.e. a contract for a right that private parties do not have according to Dutch law, it 

will in all likelihood be considered void on grounds of mistake under Article 6:228 of the Dutch 

Civil Code. A detailed discussion on this topic is outside the scope of the present research.  

 

5.3.3. Comparative Remarks 

 

The discussion on contracts stifling prosecution highlights an interesting area for comparative 

research as there are significant differences in the underlying English and Dutch criminal justice 

system. Under English law, private parties have a right to initiate prosecution against an alleged 

perpetrator. On the other hand, Dutch law does not recognise such a right.  

Contracts by which a victim of a tort that also constitutes a crime agrees not to bring private 

criminal proceedings against the perpetrator may be found contrary to public policy under 

English law; however, the law is not entirely settled. Scholars present different views and it 

seems much would depend on the specific circumstances of the case in question. In Dutch law, 

since there is no right to initiate private prosecution, if the parties do in any case conclude such a 

contract, it would, in all probability be found ineffective on grounds of mistake.  

 

5.4. CONTRACTS USED FOR DEFRAUDING THE TAX AUTHORITIES 

 

Tackling the problem of tax evasion is particularly important for the functioning of the modern 

state and, as Lloyd points out, ‘can be dealt with effectively only by legislative and administrative 

action’.121 There already exist elaborate (and complex) legislative frameworks under both 

English law122 and Dutch law123 for regulating different categories of taxes. It is quite likely that 
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contracts for evading taxes may simply be declared ineffective on the basis of involving the 

commission of a legal wrong and/or being contrary to statutory provisions depending on the 

scope of the legislation in question. Nevertheless, the courts may have an important role to play 

in ‘discountenancing ingenious devices and colourable transactions designed to take advantage 

of loopholes which are usually to be found in legislation, however detailed and elaborate.’124 One 

can also argue that the role of the national taxation frameworks is to regulate the relation of 

legal persons with the state and not between legal persons, leaving it to the courts to adjudicate 

the validity of contractual agreements impacting the parties’ tax liabilities.  

The focus of this section is on contracts that have been concluded for legitimate purposes (such 

as letting property, employment, or sale of goods) but which are intended to be used by one or 

both of the parties, with or without the other party’s knowledge and assistance, in a manner that 

misleads the relevant tax authorities. Such contracts should not be confused with contracts by 

which parties are able to utilise an alternative, more tax-friendly scheme offered by tax 

authorities. As Lord Tomlin observed in IRC v Duke of Westminster, ‘every man is entitled if he 

can to order his affairs so that the tax under the appropriate Acts is less than it otherwise would 

be’.125 

 

5.4.1. English Law 

 

Contracts that are intended to be used in a manner which misleads the tax authorities are 

considered to be contrary to public policy in English law. In Alexander v Rayson,126 a landlord 

leased his premises using a contract split into two documents. The aim of splitting the contract 

was to defraud the rating authorities as the landlord intended to show them only one of the 

documents. The tenant did not know that this was the landlord’s intention. When the landlord 

tried to sue for rent, his action failed on grounds of public policy.  

Alexander, however, was distinguished in 21st Century Logistic Solutions v Madysen,127 where it 

was held that the fact that a supplier of goods intended to defraud the Revenue of VAT did not 

absolve the buyer, on grounds of illegality, from paying the price of the goods which had been 

delivered by the supplier. According to the court, there was not ‘sufficient proximity’ between 

the fraudulent intention and the contract for the contract to be vitiated by illegality.128 Similarly, 
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in Skilton v Sullivan,129 it was held that once it was established that the seller had acted without 

dishonest intent, an originally lawful sale did not become illegal on the basis that the seller sent 

out a false invoice with the intention of postponing the payment of VAT.  

In Miller v Karlinski,130 the terms of employment provided that part of the employee’s 

remuneration would be described as ‘expenses’. This was done so that he could avoid paying tax 

on the ‘expenses’ part of his remuneration. Both the employer and the employee were parties to 

this scheme. When the employee brought an action to recover arrears of salary, this was 

dismissed by the court as it was held that, since the mode of payment amounted to a fraud on the 

revenue, the contract of employment was contrary to public policy.131 It has been held that the 

rule about defrauding HM Revenue applies even in the case of a junior employee who goes along 

with the employer's tax fraud132 and the knowledge of the parties as to whether their actions are 

illegal appears to be irrelevant.133 However, it is perfectly lawful for a contract of employment to 

provide that the employee is to receive a specified amount ‘free of tax’ so long as the employer 

informs the revenue authorities and takes relevant steps for facilitating such a payment.134  

 

5.4.1.1. The Conflicting Interests 

 

a) Contracts intended to be fraudulently used for depriving public authorities of leviable 

charges should not be given legal validity. 

 

The reality behind contracts for deceiving public authorities is, more often than not, the desire to 

save money. Essentially, one party, with or without the other party’s help or knowledge, intends 

to use these contracts either as standalone agreements or as part of a broader scheme in such a 

manner so as to fraudulently deprive a public authority of official charges (such as VAT, income 

tax) to which it is either entitled or would be entitled. For example, in Alexander,135 the landlord 

did not want to pay the charges due on his property according to the true rateable value. In 

Miller,136 the desire was to save tax due in respect of the employee’s true salary. The importance 

of these charges is undeniable in the modern era and the problems caused by tax evasion are 

                                                           

129 The Times, March 25, 1994. 

130 [1945] 62 TLR 85. 

131 See also Napier v National Business Agency Ltd [1951] 2 All ER 264. 

132 See Tomlinson v Dick Evans U Drive Ltd [1978] ICR 639. For a detailed analysis of how this principle affected cases decided by the 
Employment Appeal Tribunal, see Buckley (n 4) 110. 

133 Prentice (n 110) 1232-1233. 

134 See Newland v Simmons & Willer (Hairdressers) Ltd [1981] ICR 521. 

135 Alexander (n 126). 

136 Miller (n 130). 



201 

 

various. For example, the impact of tax evasion on the UK healthcare spending has been 

elaborated by the Tax Justice Network in their paper ‘The Cost of Tax Abuse’.137 One could thus 

argue that contracts that are meant to be used fraudulently by a party to deprive public 

authorities of these leviable charges should not be given legal validity as far as the party with the 

fraudulent intention is concerned, as not only do such contracts undermine the importance of 

these charges but their validity could tacitly encourage others to evade such charges where 

possible.   

 

b) No man should be able to benefit from his/her own wrongful act. 

 

This interest was famously explicated by Lord Mansfield in Holman v Johnson: 

 

The principle of public policy is this; ex dolo malo non oritur actio. No Court will lend its 

aid to a man who founds his cause of action upon an immoral or an illegal act. If, from the 

plaintiff's own stating or otherwise, the cause of action appears to arise ex turpi causa or 

the transgression of a positive law of this country, there the Court says he has no right to 

be assisted.138 

 

In Alexander,139 there was nothing improper in the letting itself. The information contained in 

the documents (when read together) was also not inaccurate and to this extent the landlord’s 

intentions were acceptable. However, he designed the contract with the intention of defrauding 

the rating authorities and the Inland Revenue (now the HM Revenue & Customs). He then sought 

relief from the court on the basis of this contract against the tenant who was unaware of the 

fraudulent intention. If the claim had been upheld, the landlord would have been able to recover 

the rent (as was held at the first instance by du Parcq J) and benefit from a contract which he 

concluded with wrongful intent. This was not acceptable in the opinion of the Court of Appeal. As 

Greene MR observed in Howard de Walden v IRC, ‘the taxpayer who plays with fire cannot 

complain of burnt fingers.’140  

Commenting on Alexander, Furmston notes: 

 

It is apparent that the contract did not require either party to do anything which 

involved a fraud on the revenue and that the contract could have been performed 

                                                           

137 The Tax Justice Network, ‘The Cost of Tax Abuse’ (2011) available at 
http://www.tackletaxhavens.com/Cost_of_Tax_Abuse_TJN%20Research_23rd_Nov_2011.pdf (accessed on 05 June 2015). 

138 [1775] 1 Cowp 341, 343. 

139 Alexander (n 126). 

140 [1942] 1 K.B. 389, 397. 

http://www.tackletaxhavens.com/Cost_of_Tax_Abuse_TJN%20Research_23rd_Nov_2011.pdf
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without any such fraud. The factor which caused the Court of Appeal to hold the contract 

to be illegal was the plaintiff's unrevealed intention to use the contractual documents to 

assist in misleading the local assessment committee. The contract was not one to do an 

act contrary to the policy of the law (defrauding the revenue) but one to do an act in 

itself legal but intended by one of the parties to provide a setting for an act contrary to 

the policy of the law (defrauding the revenue).141 

 

Keeping in view the facts of Alexander, it is highly doubtful that the courts would still have found 

the contract objectionable had the landlord provided both the documents to the rating authority. 

Consequently, the outcome of the case may have been different. Of course, in cases such as 

Miller,142 where both parties are equally aware of the fraudulent intention, the present interest 

would dictate that neither party should be able to benefit in any way from the contract. 

 

c) The contract should be valid if the alleged intention to defraud is too remote from the 

contract.  

 

In Skilton v Sullivan, Simon Brown LJ noted: 

 

Had the plaintiff, however, even at the time when the contract was made, merely 

harboured an intention not thereafter to account for VAT on the supply, then, whether 

that intention was achieved by submitting false invoices such as were here submitted or 

indeed by concealing entirely the making of the supply, I am not myself satisfied that 

such an intent alone would involve the performance of this contract in an unlawful 

manner.143 

 

It is argued that the validity of the contract should not be affected in situations where there is 

insufficient proximity between the intention to deceive the public authority and the contract. 

This appears to be logical as in situations where the intention to deceive is independent of the 

negotiation, conclusion and performance of a contract, and there are intermediate steps to be 

taken (such as filing for VAT at the end of the relevant accounting period)144 for the contract to 

                                                           

141 MP Furmston, 'The Analysis of Illegal Contracts' (1966) 16 The University of Toronto Law Journal 2, 287.  

142 Miller (n 130). 

143 Skilton (n 129).  

144 21st Century Logistic Solution (n 127) para 19, Mr Justice Field noted: ‘It follows that the fraud on HMCE intended by 21stC would 
only have been finally committed when 21stC failed to account to HMCE at the end of the relevant accounting period. The contract 
between 21stC and Madysen was a straightforward agreement for the sale of goods. In and of itself it was a lawful contract. It 
provided the opportunity for Darren King to profit from the intended fraud but that was all: the crucial act that had to be performed 
to work the fraud was a failure to account to HMCE.’ 
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be used for defrauding a public authority, it would be too far-fetched to hold that the contract 

contrary to public policy.  

Commenting on the reasoning used in 21st Century Logistic Solution, Buckley notes: 

 

When use is made of an already existing contract to promote an illegal scheme, there 

must clearly come a point at which the connection between the scheme and the contract 

become too tenuous for the enforceability of the agreement to be adversely affected.145 

 

This reasoning was recently re-affirmed in the decision of Parkingeye Ltd v Somerfield Stores 

Ltd,146 (a case not related to contracts for deceiving public authorities) where it was indicated 

that illegal performance must not be ‘peripheral’ but must be shown to be ‘central’ to the 

contract for the contract to be declared contrary to public policy.  

Nevertheless, it can be argued that the approach of evaluating the remoteness between the 

intention to deceive the public authority and the contract may have some weaknesses. For 

example, it requires the court to indulge in an assessment of ‘how remote is too remote’. This 

exercise may not always yield uniform results.147  

 

d) The contract should be given legal validity as the party(ies) guilty of deceiving the fiscal 

authorities will be held responsible for making amends by the relevant authority.  

 

One can argue that since the contracts in these cases are for legitimate purposes, they should not 

be deprived of legal validity, as the party(ies) guilty of deceiving the fiscal authorities will be 

held responsible for making amends by the relevant authority once the deception comes to light 

in any case. The fraud involved is not aimed towards the other party to the contract but rather a 

third party public authority – why then should the relationship between the parties be adversely 

affected?  

Declaring the contract unenforceable could lead to a situation where the party which is innocent 

of the fraudulent intention, but guilty of breaching a term of the contract, is allowed to unfairly 

benefit by relying on public policy. The party guilty of having the intention to defraud is not 

being given relief, not because it does not have a legitimate claim arising from the contract but 

because of a different and separate wrong. Such a line of reasoning manifests itself in the 

judgment of Nicholls L.J in Tinsley v Milligan (a case related to the law of trusts) who observed 

that:   

                                                           

145 Buckley (n 4) 109. 

146 [2012] EWCA Civ 1338, 31, 69. 

147 See also AFH Loke, ‘Tainting illegality’ (2013) 34 Legal Studies 4, 560. 
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Both parties are liable for whatever criminal penalties may flow from their fraudulent 

conduct. But in this case the civil court ought not, by refusing relief to one party, whether 

plaintiff or defendant, to impose one that party a one-sided and disproportionate 

confiscatory sanction.148 

 

It appears that the court will have to balance the different conflicting interests and decide 

whether the public authority sanction (if any) is sufficient punishment for the party guilty of 

having the fraudulent intention, or whether something more is needed and the party should also 

not be allowed to rely on the contract on the basis of which the deception was to materialise. 

There is an element of setting an example in the latter approach. This was recognised by Lord 

Mansfield as he observed that the defence of public policy: 

 

…sounds at all times very ill in the mouth of the defendant. It is not for his sake, however, 

that the objection is ever allowed; but it is founded in general principles of policy, which 

the defendant has the advantage of, contrary to the real justice as between him and the 

plaintiff, by accident, if I may so say.149 

 

Similarly, in Hounga v Allen & Anor, it was observed: 

 

When a court is considering whether illegality bars a civil claim, it is essentially focussing 

on the position of the claimant vis-à-vis the court from which she seeks relief. It is not 

primarily focusing on the relative merits of the claimant and the defendant. It is in the 

nature of illegality that, when it succeeds as a bar to a claim, the defendant is the 

unworthy beneficiary of an undeserved windfall. But this is not because the defendant 

has the merits on his side; it is because the law cannot support the claimant’s claim to 

relief.150 

 

e) The party in the weaker bargaining position should be protected in situations where both 

parties are aware of the deception but the party attempting to benefit is in a significantly stronger 

bargaining position. 

 

                                                           

148 [1992] Ch. 310, 326; the case was subsequently brought before the House of Lords, where the appeal was dismissed [1994] 1 A.C. 
340.  

149 Holman (n 138). 

150 [2014] UKSC 47, para 56. 
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Consider the following example: X is hired by Y to work in his/her plumbing business. His/her 

employment contract states his/her actual fixed salary and also contains a provision which 

stipulates that other conditions of employment will be agreed orally between the employer and 

the employee. One of these conditions is that in particularly high-paying jobs, the employer 

requires the employee to accept ‘cash-in-hand’ from the customers after completing the job. Y 

explains that this enables her/him to conceal her/his actual total earnings and, consequently, to 

pay a lower tax. S/he further clarifies to X that it is only because s/he is saving money on tax that 

s/he can afford to hire her/him. Suppose that X has not received the agreed fixed salary for two 

months and now brings a claim for arrears of salary.  

In such a situation, it is questionable whether the employment contract should be found 

contrary to public policy and whether X’s claim should fail. In Tomlinson v Dick Evans U Drive 

Ltd,151 the Employment Appeal Tribunal declared that even in situations where a junior 

employee ‘goes along’ with the fraud of the employer (i.e. where the employer is primarily to 

blame), the employment contract cannot be relied upon. It can be argued that this is a harsh 

approach which does not take into account the commercial reality of certain employment 

relationships. An employee, in certain situations, has to ‘go along’ with his/her employer in such 

schemes or risk losing his/her job. If the employee him/herself does not commit any wrong and 

does not gain any benefit, one can argue that the employee should be able to base his/her claims 

on the contract, despite his/her knowledge of the fraudulent scheme. This appears to be the 

approach adopted in Hewcastle Catering v Ahmed and Elkamah,152 where the employees neither 

benefitted from nor participated significantly in the fraud. It was held that ‘the obligation to 

make returns for value added tax and to ensure that proper records are kept is that of the 

employer’.153  

On the other hand, in situations where the employee is arguably not in a weaker bargaining 

position (possibly because of the specialist knowledge s/he possesses), it could be argued that 

s/he should not be able to base his/her claims on an employment agreement which s/he knows 

would be used by his/her employer to defraud the tax authorities. Here, the employee’s 

participation is wilful and without any visible or invisible economic pressures.  

 

5.4.2. Dutch Law 

 

Dutch courts have found contracts concluded for legal arrangements but with the intention of 

defrauding tax authorities contrary to good morals and public order under article 3:40(1). The 

                                                           

151 Tomlinson (n 132). 

152 [1992] ICR 626. 

153 Ibid. 
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decision of 25 January 2006 of the District Court of Middelburg154 concerned an agreement 

between the parties which stipulated that only 70 per cent of the payment in respect of seafood 

supplies was to be invoiced. The payment for the remaining 30 per cent of the orders was to be 

paid in cash. The seller did not deliver the order and brought an action as the buyer had a 

number of outstanding invoices. The buyer sought to defend the claim on the basis that the 

payment was due under a null agreement and therefore, he was under no obligation to pay. The 

court accepted this submission as it was observed that the scheme of the payment under the 

agreement was devised to mislead the tax authorities. The contracts were contrary to good 

morals and public order under Article 3:40(1). Nevertheless, the seller was still entitled to some 

payment on grounds of unjust enrichment.  

The judgment of 11 October 2007 of the Court of Appeal in Amsterdam155 concerned a tenancy 

arrangement of a laundry shop. In this case two agreements were concluded. The first 

agreement, which was concluded on the 20th of June 2002, established the tenancy period from 1 

August, 2002 to 31 December, 2003. Under the second supplementary agreement, which was 

also signed on the same date, the parties agreed that certain costs associated with the lease 

would be paid off the books. This agreement also included a confidentiality clause which 

required the parties not to disclose their arrangement to third parties. When the landlord 

brought an action against the tenant for overdue rent, the tenant counterclaimed for the 

repayment of money paid under the second agreement. The District Court and subsequently, the 

Court of Appeal both accepted that the arrangement in itself between the parties was legal; 

however, since the necessary implication of the supplementary agreement was to obscure actual 

tax liability, it was contrary to good morals and public order. The confidentiality clause re-

affirmed this finding, since it placed the tenant in an unfavourable legal position where he could 

not sufficiently defend his interests.156  

The judgment of 6 July 2010 of the Court of Appeal in Amsterdam157 concerned a management 

agreement which was concluded between the claimant and the defendant as part of a wider 

arrangement for the transfer of shareholding. The fee under the management agreement was € 

115,000 per year. This included € 100,000, which was the actual fee, plus interest rate, which 

the appellant proposed should not be explicitly declared, since it would attract tax liability. The 

court held that according to the facts of the case both parties realised that the necessary 

implication of the agreement was to deceive tax authorities. Consequently, the agreement was 

held to be contrary to good morals and public order under Article 3:40(1). Similarly, in the 

                                                           

154 Rb Middelburg 25 januari 2006, ECLI:NL:RBMID:2006:AY7195, NJF 2006, 482. 

155 Hof Amsterdam 11 oktober 2007, ECLI:NL:GHAMS:2007:BC1271, NJF 2008, 48.  

156 See further Chapter 6, Section 6.2.2. 

157 Hof Amsterdam 6 juli 2010, ECLI:NL:GHAMS:2010:BO1541, NJF 2010, 408. 
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decision of 29 February 2012,158 the District Court of 's-Hertogenbosch held that an agreement 

by which the hourly rate for floor laying would be paid cash-in-hand was contrary to good 

morals and public order.  

 

5.4.2.1. The Conflicting Interests 

 

a) Contracts intended to be fraudulently used for depriving public authorities of leviable 

charges should not be given legal validity. 

 

As is the case under English law, the importance of this interest appears to be self-evident. 

Courts do not even find it necessary to discuss or elaborate as to why utilising a contract for 

committing fraud on the tax authority deserves condemnation. According to the statistics 

provided by the Tax Justice Network, the Dutch government was deprived of €31,691 million of 

tax payments in 2011.159 Clearly contracts that deprive the government of leviable charges 

should be declared contrary to good morals and public order.  

 

b) No man should be able to benefit from his/her own wrongful act. 

 

This important interest has manifested itself time and again in the Dutch legal system. For 

example, in the judgment of 6 July 2010 of the Court of Appeal in Amsterdam, it was emphasised 

that since the appellant knew that the defendant had the goal of defrauding the tax authority 

through the design of the contract, which would also be of benefit to the appellant, the appellant 

could not rely on the contract to enforce its rights.160  

 

c) The contract should be given legal validity as the party(ies) guilty of deceiving the fiscal 

authorities will be held responsible for making amends by the relevant authority.  

 

The discussion under English law is equally relevant in the context of Dutch law. 

 

d) The party in the weaker bargaining position should be protected in situations where both 

parties are aware of the deception but the party attempting to benefit is in a significantly stronger 

bargaining position. 

 

                                                           

158 Rb ’s-Hertogenbosch 29 februari 2012, ECLI:NL:RBSHE:2012:BV7141, NJF 2012, 138. 

159 The Tax Justice Network (n 137). 

160 Hof Amsterdam (157) para 3.6.10 and 3.6.11. 
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The discussion under English law is equally relevant in the context of Dutch law. 

 

5.4.3. Comparative Remarks 

 

Under both English and Dutch law, contracts that are intended to be used in a manner that 

misleads the relevant tax authorities may be held contrary to public policy and good morals. The 

interests supporting this finding are considered to be self-evident and generally revolve around 

protecting the integrity of the taxation system and not allowing parties to benefit from their own 

wrongful actions.  

 

5.5. CONTRACTS INJURIOUS TO GOOD GOVERNMENT 

 

Private parties may enter into a variety of arrangements that may be considered injurious to 

‘good government’. The concept of good government in the context of the present research is not 

based on any specific (normative) definition, but rather refers to a system of government that 

promotes transparency and accountability while discouraging corruption and nepotism. 

Although bribery contracts will also be briefly examined within this rubric of contract injurious 

to good government, the main focus will be on contracts by which a party promises to use 

his/her connections or position to lobby for and influence the outcome of a supposedly objective 

public decision-making process in return for some benefit – the so-called practise of ‘trading in 

influence’.  

 

5.5.1. English Law 

 

Bribery, which is defined as ‘as giving someone a financial or other advantage to encourage that 

person to perform their functions or activities improperly or to reward that person for having 

already done so’,161 is criminalised by the Bribery Act 2010.162 This Act also does not distinguish 

between ‘facilitation payments’, which are described as ‘payments to induce officials to perform 

routine functions they are otherwise obligated to perform’,163 and bribes. As these activities are 

criminalised by statutory law, it is likely that contracts for these activities would be held illegal 

on the basis that they involve the commission of a legal wrong.  

                                                           

161 See the guidance provided by the Ministry of Justice on the Bribery Act 2010 available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/181764/bribery-act-2010-quick-start-guide.pdf 
(accessed on 05 June 2015).  

162 The Bribery Act 2010 replaced offences at common law and under the Public Bodies Corrupt Practices Act 1889, the Prevention of 
Corruption Act 1906 and the Prevention of Corruption Act 1916 (known collectively as the Prevention of Corruption Acts 1889 to 
1916) 

163 Ministry of Justice (n 161). 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/181764/bribery-act-2010-quick-start-guide.pdf
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Trading in influence is a less straightforward area of law. It has been addressed by, inter alia, the 

United Nations Convention Against Corruption164 and the Council of Europe’s Criminal Law 

Convention on Corruption,165 to which the United Kingdom is a party. Under the UN Convention, 

trading in influence is only presented as an issue which countries should consider legislating 

against.166 Under the COE Convention, the UK government exercised its right to opt out of the 

article dealing with trading in influence.167 According to the Law Commission, ‘The Government 

has consistently maintained its intention not to extend the criminal law into this area, for fear 

that lobbyists might be caught by the expanded offence.’168 Therefore, trading in influence is not 

criminalised in the UK.  

Nevertheless, contracts for trading in influence may be caught by the public policy doctrine in 

certain circumstances. In Montefiore v Menday Motor Components Co.,169 the claimant agreed to 

use his connections with persons responsible for allocating governmental finance for the 

development of the aircraft industry to obtain such financing for the respondent company. In 

return he was promised a 10 per cent commission on the amount received. The respondent 

company did receive the financing from the Government; however, it was not clear whether this 

was due to the claimant’s involvement. The claimant sued for commission and it was held that he 

could not recover as the contract was void being contrary to public policy. Shearman J. declared 

that it was ‘contrary to public policy that a person should be hired for money or valuable 

consideration when he has access to persons of influence to use his position and interest to 

procure a benefit from the government.’170  

                                                           

164 Article 18 states:  

Each State Party shall consider adopting such legislative and other measures as may be necessary to establish as criminal 
offences, when committed intentionally: 

(a) The promise, offering or giving to a public official or any other person, directly or indirectly, of an undue advantage in 
order that the public official or the person abuse his or her real or supposed influence with a view to obtaining from an 
administration or public authority of the State Party an undue advantage for the original instigator of the act or for any 
other person; 

(b) The solicitation or acceptance by a public official or any other person, directly or indirectly, of an undue advantage for 
himself or herself or for another person in order that the public official or the person abuse his or her real or supposed 
influence with a view to obtaining from an administration or public authority of the State Party an undue advantage. 

165 Article 12 states: 

Each Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences under its 
domestic law, when committed intentionally, the promising, giving or offering, directly or indirectly, of any undue 
advantage to anyone who asserts or confirms that he or she is able to exert an improper influence over the decision-
making of any person referred to in Articles 2, 4 to 6 and 9 to 11 in consideration thereof, whether the undue advantage is 
for himself or herself or for anyone else, as well as the request, receipt or the acceptance of the offer or the promise of 
such an advantage, in consideration of that influence, whether or not the influence is exerted or whether or not the 
supposed influence leads to the intended result. 

166 The Law Commission, ‘Reforming Bribery’ (Consultation Paper No 185) 71. 

167 Ibid 203, 

168 Ibid 77. See also GRECO, ‘Second Compliance Report on the United Kingdom’ (ETS 173 and 191, GPC 2, 2012) 4. 

169 [1918] 2 K.B. 241. 

170 Ibid 244. 

http://lawcommission.justice.gov.uk/docs/cp185_Reforming_Bribery_consultation.pdf
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In Lemenda Trading Co Ltd v African Middle East Petroleum Co. Ltd,171 the defendant promised a 

large commission in return for the claimant company using its influence to secure the renewal of 

contracts between the defendant and a foreign government. The claimant knew that the original 

contract provided that no commissions should be paid to third parties and ensured that the 

foreign government was kept in ignorance of its financial interest in the matter. The contracts 

were renewed but the defendant failed to pay the commission to the claimant. When the 

claimant brought an action to recover the commission, this was dismissed as it was held that the 

contract was contrary to public policy. The court emphasised that it was generally undesirable 

that a person should make a financial charge for using his influence on a person in a public 

position to obtain a benefit for another, particularly where his financial interest was not 

apparent to the person being influenced. In Tekron Resources Ltd v Guinea Investment Co. Ltd., 

Jack J classified Lemenda type contracts as contracts for the ‘sale of influence and only 

influence.’172  

 

 5.5.1.1. The Conflicting Interests 

 

a) Contracts that hinder good government should not be given legal validity. 

 

The pivotal interest behind the classification of these contracts as being contrary to public policy 

is the desire to avoid a state of ‘corruption and inefficiency’,173 which these contracts might 

promote. Story notes: 

 

It is obvious that all such contracts must have a material influence to diminish the 

respectability, responsibility and purity of public officers, and to introduce a system of 

official patronage, corruption and deceit wholly at war with the public interest.174 

 

In Montefiore, Shearman J. remarked: 

 

It is well settled that in judging this question [of using one’s influence] one has to look at 

the tendency of the acts contemplated by the contract to see whether they tend to be 

injurious to the public interest. In my judgment a contract of the kind has a most 

pernicious tendency. At a time when public money is being advanced to private firms for 

                                                           

171 [1988] 1 Q.B. 448. 

172 [2003] EWHC 2577 (QB), para 101. 

173 GH Treitel, The Law of Contract (11th ed, Sweet and Maxwell 2003) 451. 

174 Story (n 114) 238. 
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objects of national safety it would tend to corrupt the public service and to bring into 

existence a class of persons somewhat like those who in ancient times of corrupt politics 

were described as 'carryers,' men who undertook for money to get titles and honours for 

those who agreed to pay them for their influence...175 

 

These contracts have a tendency to remove the criteria of objectivity and fairness from the 

decision making process and promote a culture where ‘knowing the right person’ is more 

important than merit. In Norman v Cole, Lord Eldon explained that acts which affect the public at 

large should ‘proceed from pure motives, not from pecuniary ones.’176  

Given the importance and the far-reaching effects such contracts can have, certain steps have 

been taken to ensure there is some transparency. Buckley notes:  

 

There has been much public concern over the extent to which Members of Parliament 

may have exposed themselves to influence by receiving payment for acting as 

parliamentary ‘advisors’, ‘consultants’, to particular interest groups. This resulted in the 

setting up of the Register of Members’ Interests, and more specific concerns led to the 

setting up of such bodies as the Committee on Standards in Public Life.177 

 

The Register of Members’ Interests has been renamed to Register of Members’ Financial Interest 

in 2008-2009. The problem, however, remains178 and it can be argued that by not giving such 

contracts legal validity, bad government could at least be discouraged, if not completely 

prevented.  

 

b) If the interest of the lobbyist has been disclosed to the third-party public authority, then 

such agreements should not be held contrary to public policy. 

 

In both Montefiore179 and Lemenda Trading180 two things were in common: (i) the lobbyists 

presented themselves as having some influence over the officials whose decision making they 

wished to manipulate and (ii) there was a non-disclosure by the lobbyist of his interest in 

lobbying to the officials. While having influence does not appear to be a wrongful act in itself, the 

                                                           

175 Montefiore (n 169) 244, 245. 

176 [1800] 3 Esp 253 

177 R Buckley, Illegality and Public Policy (2nd ed, Sweet and Maxwell, 2009) 119. 

178 For a more detailed account of the potential abuses by former and current government officials see Transparency International 
UK, ‘Cabs For Hire?: Fixing The Revolving Door Between Government And Business’ (2011) available at 
<http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/22_07_11_revolving-door-final.pdf> (accessed on 05 June 2015). 

179 Montefiore (n 169). 

180 Lemenda Trading (n 171). 

http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/22_07_11_revolving-door-final.pdf
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non-disclosure meant that the officials were unaware of the reason why the lobbyist was 

lobbying. For example, in Monterfiore, the judge noted that he was satisfied that: 

 

the plaintiff never mentioned to anyone connected with or advising the Government 

departments dealing with aircraft construction the fact that he had a pecuniary interest 

in the success of the defendants obtaining Government assistance.181 

 

In cases of trading in influence, this non-disclosure of interest to third-party public authority or 

official could have the tendency to misguide them when making the decision. For example, the 

officials could believe that the lobbyist is promoting a particular party without any personal 

interest. It can be argued that if the interest of the lobbyist is disclosed, then it remains to the 

business sense of the public authority whether or not to follow a particular course of action. As 

various factors influence a business decision of a public authority in any case,182 the lobbying of 

the lobbyist can be considered to be just one additional factor. For this reason, in cases where 

the interest of the lobbying party has been disclosed, one can argue that such contracts should 

not be held contrary to public policy.  

 

c) Arrangements for trading in influence reflect the practicality of the modern business world 

and should be given legal effect.  

 

In Lemenda, Philip J noted: 

 

In some cases it will be difficult to decide whether this head of public policy applies so as 

to render a contract unenforceable. In certain circumstances the employment of 

intermediaries to lobby for contracts or other benefits is a recognised and respectable 

practise. 183 

In Tekron Resources Ltd v Guinea Investment Co. Ltd., Jack J observed that holding all contracts for 

lobbying contrary to public policy is not desirable as: 

 

It would prevent the use of intermediaries in numerous situations where their use is 

now well-established in commercial situations, whether or not a 'public' body is 

involved. It would also bring in a serious element of uncertainty as to where the line was 

                                                           

181 Montefiore (n 169) 244. 

182 See for example, K Dawar and SJ Evenett, ‘Government Procurement’ in J-P Chauffour and J-C Maur, Preferential Trade Agreement 
Policies for Development: A Handbook (World Bank 2011) 367. 

183 Lemenda Trading (n 171) 458. 
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to be drawn. At what point would an intermediary cease to be able to negotiate fresh 

transactions with a particular third party? What happens when a position of "influence" 

develops during a negotiation?184 

 

The practise of lobbying is common and arguably represents good business acumen. It can also 

be argued that just because a governmental contract or another benefit is obtained using the 

influence or position of an intermediary, this does not necessarily mean that the 

contract/benefit will not be performed/used properly or that there was a more deserving party. 

This may also be inferred by the government’s persistent stance of refusing to criminalise 

trading in influence in the current debate on the topic.  

It was reported in The Independent: 

 

British ministers have been ordered to lobby cash-rich emerging nations such as Brazil 

and China during the Olympics to win multi-billion-pound contracts and help the 

stuttering UK economy. A Government lobbying operation of unprecedented scale is 

about to begin as foreign diplomats and businessmen descend on London for the 2012 

Games. The Independent has obtained a list of fifty investment projects around the world 

that British ministers and civil servants have been told to win during the next month. 

The wish-list includes lucrative Chinese healthcare deals, the construction of Brazilian 

shipyards and Russian railways, deepwater-drilling off the coast of Mexico and 

controversial oil exploration in Kazakhstan. Downing Street wants to secure at least £4 

billion of new deals during the Olympics.185 

 

In this case the government itself was using its ministers to use their influence and lobby for 

contracts. Similarly: 

 

In March 2010, Channel 4’s Dispatches documentary showed secret recordings of several 

MPs and former Ministers offering their influence and contacts to journalists posing as 

representatives of a potential corporate employer, interested in hiring them for lobbying 

work. One former cabinet Minister, Stephen Byers, said “I’m a bit like a sort of cab for 

hire”, and offered to arrange personal meetings with former Prime Minister Tony Blair. 

Byers also offered examples of how he had used his influence and contacts in the past. He 

claimed to have delayed and amended food labelling proposals for Tesco after phoning 

                                                           

184 Tekron Resources (n 172) para 101. 

185 J Cusick, C Milmo and O Wright, ‘Ministers line up to lobby for Olympic billions’, The Independent (18 July 2012 
<http://www.independent.co.uk/news/uk/politics/ministers-line-up-to-lobby-for-olympic-billions-7953433.html> (accessed on 05 
June 2015). 

http://www.independent.co.uk/news/uk/politics/ministers-line-up-to-lobby-for-olympic-billions-7953433.html
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Lord Mandelson, then Secretary of State for Business. He also claimed to have saved 

money for National Express through his contacts with the then Secretary of State for 

Transport, Lord Adonis.186 

 

It may very well be the case that the courts adopt a more accepting stance towards contracts for 

trading in influence in modern times, depending on the nature of the contract/benefit. As 

Buckley points out, ‘an advocate, after all, is someone who is paid to promote the interests of his 

client before an impartial body.’187 

 

5.5.2. Dutch Law 

 

Bribery offences are regulated by the Dutch Criminal Code (Wetboek van Strafrecht).188 Thus, 

contracts for bribery may be found null being contrary to statutory provisions.189 Unlike the 

English stance on facilitation payments, the Dutch government has issued guidance stating that 

it will not prosecute facilitation payments to foreign officials.190 This could be interpreted to 

mean that contracts for facilitation payments would be valid; however, this is not certain and 

much will depend on the interpretation and scope of the provisions of the Criminal Code.  

Trading in influence is also not expressly criminalised in the Netherlands. The Dutch 

government has exercised its rights to opt out of Article 12 of the COE Convention that deals 

with trading in influence. According to authorities,  

 

Certain forms of influence (whether financial or not) over decisions of public officials or 

politicians may be lawful, for instance where representatives of interest groups perform 

lobbying activities. The bounds of propriety are only overstepped, when the lobbying or 

the attempt to exert influence results in holding out the prospect of specific advantages 

to public officials who are involved in the decision-making process.191  

 

Further, the Dutch government observes that: 

                                                           

186 Transparency International UK (n 178).  

187 Buckley (n 4) 117. 

188 See Art. 177 DCC, Art. 177a DCC, Art. 362 DCC, Art. 363 DCC, Art. 328ter par. 2 DCC, Art. 328ter par. 1 DCC. 

189 See Esmilo/Mediq (n 81).  

190 Staatscourant 2011, 13663: ‘Voor strafrechtelijke aansprakelijkheid op grond van de artikelen 177a en 177 van het Wetboek van 
Strafrecht is het niet van belang met welk verder gelegen doel tot omkoping van een ambtenaar wordt overgegaan. Strikt genomen 
zijn ‘facilitation payments’ derhalve ook strafbaar. Het OM acht het evenwel niet opportuun een stringenter opsporings- en 
vervolgingsbeleid betreffende de aanpak van omkoping van buitenlandse ambtenaren te voeren dan waartoe het OESO-verdrag 
oproept. Dit betekent dat gedragingen die in termen van het OESO-verdrag zijn aan te merken als ‘facilitation payments’, niet zullen 
worden vervolgd’.  

191 GRECO, ‘Evaluation Report on the Netherlands on Incriminations’ (ETS 173 and 191, GPC 2, 2008) 14; see also C Nicholls et al, 
Corruption and Misuse of Public Office, (2nd ed, OUP 2011) 490.  
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In cases in which illegal influencing can be assimilated to bribery, it is already 

prosecutable under the provisions on active and passive bribery of Dutch law. The Dutch 

authorities are aware that there is a large grey area of acts which, although they do not 

constitute a criminal offence stricto sensu, are reprehensible and may lead to socially 

undesirable results. Because these acts often concern moral-ethical considerations, the 

Dutch authorities do not consider criminal law to be the appropriate means to deal with 

the grey area of influencing in its legitimate or non-legitimate forms. 192 

 

It is not entirely clear where the ‘grey area’ begins or ends. This discussion also does not 

specifically address agreements between parties where one party promises to use his/her 

connections or position to lobby for and influence the outcome of a supposedly objective public 

decision-making process. There also appears to be an absence of reported cases that relate to 

disputes arising out of a contract for trading in influence. In any case, it is clear that good morals 

or public order under Article 3:40(1) have so far played no role in the nullity of contracts for 

trading in influence in the Dutch legal system. A safe option would be to state that the validity of 

a particular arrangement would depend on the specific circumstances of the case.  

 

5.5.3. Comparative Remarks 

 

Bribery is criminalised under both English and Dutch law; however, what constitutes bribery 

appears to differ in the English and Dutch legal systems. Under English law, no distinction is 

drawn between facilitation payments and bribes. In the Dutch legal system, at least facilitation 

payments made to foreign officials are not considered in the same category as bribes. Thus, 

while contracts for bribing in the traditional sense may be found contrary to positive law in both 

legal systems, the results may vary in relation to facilitation payments.  

The validity of contracts for trading in influence is also an increasingly important topic in today’s 

competitive commercial world. Where such contracts have been concluded to skew the outcome 

of a supposedly objective public decision making process, the English courts have found them to 

be contrary to public policy and good morals. While acknowledging the reality of the modern 

business world in recent times and recognising the interest in promoting good commercial 

sense, the courts, have nevertheless, traditionally given weight to the interest in ensuring that 

arrangements promoting a culture of nepotism and corruption are not given legal validity. It 

remains to be seen whether such a line of reasoning would also be adopted in the present day. 

Under Dutch law, on the other hand, the practise of trading in influence appears to have gained 

much wider, though not complete, acceptance. Comments from the Government suggest that 
                                                           

192 GRECO, ‘Evaluation Report on the Netherlands on Incriminations’ (ETS 173 and 191, GPC 2, 2010) 5.  
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trading in influence would only raise concerns where it leads towards specific advantages to 

public officials involved in the public decision making process. This could arguably lead one to 

the conclusion that contracts for trading in influence, as considered in this research, may not 

have an objectionable content per se. Consequently, they may not be held contrary to good 

morals or public order under Article 3:40(1). However, this is not certain and there does not 

appear to be any case shedding light on the topic. It remains to be seen how the courts would 

approach such contracts.  

 

5.6. COMPARATIVE ANALYSIS  

 

The analysis of contracts involving an illegal act in a friendly foreign country reveals important 

results for the study of the extent to which English and Dutch law converge. There appears to be 

some convergence between English and Dutch law in the use of arguments based on public 

policy and good morals in this respect, i.e. arguments based on public policy and good morals 

have the potential of resulting in the ineffectiveness of contracts involving an illegal act in a 

friendly foreign country in both jurisdictions. However, there is divergence in the scope of 

application of public policy and good morals in the two legal systems. In English law, it would 

appear that courts will generally find contrary to public policy and good morals any contract 

that involves the performance of some act in a friendly foreign country which contravenes the 

law of that country. This is different to the approach of the Dutch courts, according to which a 

contract is only treated as contrary to public policy and good morals if the performance in a 

friendly foreign country that contravenes its law is also considered to separately infringe a 

fundamental value of the Dutch society. Thus, while public policy and good morals as grounds of 

contractual ineffectiveness are used as a tool for allegedly ensuring good foreign relations in 

English law, which is considered to be a public interest, such a line of reasoning has not been 

employed in the application of Article 3:40(1) in the context of Dutch law. Nevertheless, one can 

envisage situations where both legal systems may converge. Further, as was discussed in Section 

2, private international law could also play a significant role in this area of law.  

The ineffectiveness of contracts for trading with the enemy appears to be universal and English 

and Dutch law generally appear to adhere to this submission. Nevertheless, it is not entirely 

clear whether there is convergence (or divergence) in the ineffectiveness of contracts for trading 

with the enemy on grounds of public policy and good morals between English and Dutch law. In 

English law, the doctrine of public policy generally results in the ineffectiveness of contracts that 

involve commercial intercourse with the enemy. There is no decisive case law under Dutch law 

on the application of public policy and good morals to such contracts. Both countries generally 

follow the UN and the EU and their policies for ensuring international peace and security, though 
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each nation may also initiate military operations and/or trade sanctions independently. 

Consequently, the legality of agreements for prohibited trade may primarily depend on the 

scope and interpretation of operative legislative frameworks by the national courts. However, 

this is not certain.  

Moving forward, one can observe significant divergence between English and Dutch law in the 

application of public policy and good morals as grounds for the ineffectiveness of contracts to 

stifle a prosecution. In English law, contracts by which the victim of a tort that also constitutes a 

crime agrees not to bring criminal proceedings against the perpetrator may be found contrary to 

public policy and good morals; however, the law is not entirely settled. In Dutch law, since there 

is no right to initiate private prosecution, these contracts have no practical relevance. This 

divergence is a result of the differences between common law and civil law traditions. In civil 

law systems, there is a long tradition of public prosecutors being responsible for prosecutions in 

the public interest. In the common law tradition, by contrast, the system of criminal prosecution 

has historically relied heavily upon the initiative of private individuals. With the advent of the 

office of the public prosecutor, public prosecutions have over the years become the dominant 

form of prosecutions in the English legal system; yet, the right to private prosecution remains.  

There appears to be significant convergence between English and Dutch law in the application of 

public policy and good morals to contracts that are intended to be used in a manner that 

misleads the relevant tax authorities. Under both English and Dutch law, such contracts may be 

found contrary to public policy and good morals. The ubiquitous desire to safeguard and protect 

the integrity of the taxation system is a common goal of both legal systems, which is realised in 

contract law through the ineffectiveness of arrangements intended to defraud the tax authorities 

on grounds of public policy and good morals.   

Finally, one can observe possible divergence between English and Dutch law in relation to 

contracts for trading in influence. However, this is not certain. Both jurisdictions have opted not 

to place criminal sanctions on the practise of trading in influence to ensure that business 

activities are not disproportionately hindered. The precise ambit in which contracts for trading 

in influence would be upheld, however, appears to be quite narrow in English law as these 

contracts are generally considered to be contrary to public policy and good morals. Recent 

judicial comments appear to suggest a move towards a more accepting framework. The situation 

is more disputable under Dutch law and it is not clear if such contracts are prohibited on 

grounds of public policy and good morals or otherwise. Comments from officials would suggest 

that trading in influence does not appear to ring any alarm bells as long as the officials involved 

in the public decision making process are not given any specific advantages. It could be inferred 

from this that there is nothing objectionable in contracts for trading in influence as such.  
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5.7. SUMMARY  

 

 In relation to the ineffectiveness of contracts involving an illegal act in a friendly foreign 

country on grounds of public policy and good morals, English and Dutch law converge to the 

extent that such agreements may be found contrary to public policy and good morals in both 

legal systems. However, there is divergence in the scope of the application of public policy and 

good morals, as the English approach appears to be significantly wider. 

 

 It is not entirely clear whether there is convergence (or divergence) in the 

ineffectiveness of contracts for trading with the enemy on grounds of public policy and good 

morals between English and Dutch law. 

 

 The ineffectiveness of contracts by which the victim of a tort that also constitutes a crime 

agrees not to bring criminal proceedings against the perpetrator on grounds of public policy and 

good morals is an area where there is considerable divergence between English and Dutch law. 

This divergence primarily arises as a result of the underlying differences between the English 

and Dutch criminal justice systems.  

 

 There appears to be significant convergence between English and Dutch law in the use 

and the manner of application of public policy and good morals as grounds of contractual 

ineffectiveness as far as contracts that are intended to be used in a manner that misleads the 

relevant tax authorities are concerned. 

 

 In relation to contracts for trading in influence, there appears to divergence between 

English and Dutch law; however this is not entirely certain.  
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Chapter 6 

OTHER POTENTIALLY EXPLOITATIVE RELATIONS 

 

This chapter will focus on contracts that are either exploitative in nature or intended to be used 

by one party against the other as an instrument of exploitation. The title of this chapter includes 

the word ‘other’ because in previous chapters several instances have already been highlighted of 

where English and/or Dutch courts have found contracts having, inter alia, exploitative 

tendencies to be ineffective on grounds of public policy and good morals. For example, in 

Chapter 3, it was observed that contracts excessively and disproportionately restraining an 

individual’s right to work would be found contrary to public policy and good morals in English 

law. One could argue that such restrictions are, at times, exploitative in nature.1 Similarly, 

surrogacy contracts, which were discussed in Chapter 4, are deemed to be contrary to public 

policy and good morals in the Netherlands. In the discussion on such contracts, it was observed 

that one of the reasons why these contracts are ineffective is because of their potential tendency 

to result in the exploitation of the parties involved.2 This chapter will analyse two other 

examples of such contracts which could not be discussed within the framework of earlier 

chapters. Specifically, the focus will be on usurious contracts, and confidentiality agreements.  

 

6.1. USURIOUS CONTRACTS 

 

Usurious contracts refer to credit agreements that stipulate disproportionately high interest 

rates. Interest is commonly understood to be a charge for borrowing money and the interest rate 

may depend on the amount and the time for which the amount is borrowed. It is common 

practice for a credit agreement to stipulate that the borrower is required to pay for borrowing 

money; however, disproportionately high interest rates can create significant problems for 

individuals and households.  

 

6.1.1. English Law 

 

The United Kingdom has not had any general interest rate ceilings on credit since 1854 when 

Parliament, following the teachings of Jeremy Bentham,3 repealed the prior (anti)usury laws.4 

                                                           

1 See Chapter 3, Section 3.2.1. 

2 See Chapter 4, Section 4.4.2. 

3 See J Bentham, In Defense of Usury (Payne & Foss 1787).  

4 See further, I Ramsay, ‘Regulation of Consumer Credit’ in G Howells, I Ramsay and T Wilhelmsson (eds), The Handbook Of Research 
On International Consumer Law (Edward Elgar 2010) 397; See also U Reifner, S Clerc-Renaud and RAM Knobloch, ‘Study on interest 
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Nevertheless, consumer credit legislation has sought to protect consumers against 

disproportionately high credit bargains for some time.5  

The Moneylenders Acts 1900 to 1927 placed severe restrictions upon the conduct of businesses 

engaged in moneylending. For example, the Moneylenders Act 1927 stated that an interest rate 

of more than 48 per cent, per annum, was prima facie excessive.6 However, the Acts only applied 

to loans made by moneylenders and had various other shortcomings.7 The Report of Crowther 

Committee on Consumer Credit considered the criticisms directed towards the Acts and 

recommended a continuation of the rule that charging more than 48 per cent, per annum, was 

harsh and unconscionable.8 Nevertheless, the Consumer Credit Act 1974 repealed the 

Moneylenders Acts and abolished the 48 per cent rule.9 The Consumer Credit Act 1974 is now 

the primary UK legislation regulating consumer credit. It applies to any agreement whereby one 

person lends or agrees to lend any amount to an individual (including a sole trader or 

partnership of three of fewer persons).10 An extortionate bargain test was contained under the 

former Sections 137-140 of the Act. A credit bargain was found to be extortionate if the terms 

required the debtor to make payments that were ‘grossly exorbitant’ or where the credit bargain 

otherwise grossly contravened ordinary principles of fair dealing.  

In Davies v Directloans Ltd,11 an interest rate of approximately 26 per cent, per annum, where the 

general rate of interest charged for the kind of transaction in question was 17 per cent, per 

annum, was not considered to be grossly exorbitant. The higher interest rate was found to be 

justified in light of the poor credit history of the borrowers. In A Ketley Ltd v Scott,12 a loan for 

three months at 12 per cent interest or a nominal rate of 48 per cent per annum, was held not to 

be exorbitant. The Court observed that the question to ask was what interest rates were 

prevailing in respect of the type of the transaction. In Castle Phillips & Co Ltd v Wilkinson,13 the 

rate of interest charged was three and a half times the rate charged by a building society. This 

was evidence of an extortionate bargain. In Paragon Finance plc (formerly National Home Loans 

                                                                                                                                                                                     
rate restrictions in the EU: Final Report’ (Project No. ETD/2009/IM/H3/87, 2012) 28, available at 
http://ec.europa.eu/internal_market/finservices-retail/docs/credit/irr_report_en.pdf (accessed on 15 June 2015). 

5 See RM Goode, ‘Usury in English Law’ (1982) 1 Arizona Journal Of International & Comparative Law 38. 

6 E Lomnicka, ‘Credit and Security’ in H Beale (gen. ed.), Chitty on Contracts: Volume 2, Specific Contracts (31st ed, Sweet & Maxwell 
2012) 989. 

7 Ibid 990. 

8 Cmnd. 4596(1971) para 6.6.9. 

9 S.192(3)(b),(4) and Sch. 5. The Moneylenders Acts were repealed in stages; the final repeal (from May 19, 1985) was effected by SI 
1983/1551. 

10 Defined in Section 189(1).  

11 [1986] 1WLR 823 

12 [1981] ICR 241 

13 [1992] CCLR 83 

http://ec.europa.eu/internal_market/finservices-retail/docs/credit/irr_report_en.pdf
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Corp) v. Nash,14 the claimant sought possession against the defendants after they had been in 

arrears in respect of the loans made to them. The loan instrument in this case included a variable 

interest rate clause. Although the defendants admitted that they were behind in payments, they 

argued that the loan agreement was an extortionate credit bargain, or rather became one when 

the interest rate was increased far beyond the Bank of England rates or prevailing market rates. 

The Court rejected this argument and held that the credit bargain could not be considered 

extortionate as long as the lender did not exercise the variation dishonestly, for an improper 

purpose, capriciously, or arbitrarily. The subsequent interest rate variation, after the credit 

agreement was concluded, was irrelevant to the question of whether the bargain was 

extortionate. The Court also observed that it was not enough for the interest rate to be merely 

exorbitant. The rate has to be ‘grossly exorbitant’.15 

The extortionate bargain test was widely acknowledged as ineffective.16 Among other reasons, it 

was noted that the statutory test was too narrow in nature and presented too high a hurdle to 

overcome.17 Consequently, it was replaced on 6 April 2007 with the ‘unfair relationship’ test by 

the Consumer Credit Act 2006. Now, under the new Section 140A of the Consumer Credit Act 

1974, as inserted by Section 19 of the Consumer Credit Act 2006, a court may determine that the 

relationship between a lender and a borrower arising out of a credit agreement is unfair to the 

borrower. While this new test does not expressly refer to rates or payments in contrast with the 

previous extortionate credit bargains provisions, there is scope for the court at its discretion to 

find that a credit relationship is unfair on the grounds that it involves excessive costs for the 

borrower. 

The general approach which the courts seem to have adopted when determining whether the 

interest rate agreed makes the relationship unfair is to focus on the common practice in the 

market.18 This appears to be a continuation of the pre-140A case law. In Khodari v. Al Tamimi,19 

the claimant facilitated a series of loans at a 10 per cent charge to enable the defendant to 

pursue his gambling addiction. The defendant partly repaid the total amount payable, leading to 

a dispute over the outstanding balance of £240,500. The defendant argued, inter alia, that the 10 

per cent charge was unfair in the circumstances. The High Court rejected this submission after 

                                                           

14 [2001] EWCA Civ 1466 

15 See also Broadwick Financial Services Ltd v Spencer and Another [2002] EWCA Civ 35; Batooneh v Asombang [2003] EWHC 2111; 
London North Securities Ltd v Meadows [2005] 1 P. & C.R. DG16. 

16 E Kempson, ‘Looking Beyond Our Shores: Consumer Protection Regulation Lessons from the UK’ in NP Retsinas and ES Belsky 
(eds), Borrowing to Live: Consumer and Mortgage Credit Revisited (Brookings Institution Press 2009) 260. 

17 Broadwick Financial Services Ltd v Spencer [2002] EWCA CIV 35 at 80.  

18 AK Aldohni, ‘Loan Sharks v. Short‐Term Lenders: How Do the Law and Regulators Draw the Line?’ (2013) 40 Journal of Law and 
Society 3, 420, 436. See generally S Brown, 'Using the Law as a Usury Law: Definitions of Usury and Recent Development in the 
Regulation of Unfair Charges in Consumer Credit Transactions' (2011) 1 J. of Business Law, 91-118. M Kenny, J Devenney, and LF 
O'Mahony (eds), ‘Unconscionability in European Private Financial Transactions: Protecting the Vulnerable’ (CUP 2010); M Kenny and J 
Devenney (eds), ‘Consumer Credit, Debt and Investment in Europe’ (CUP 2012). 

19 [2009] EWCA Civ 1109 
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accepting evidence provided by the owner of a bureau de change that 10 per cent charge or even 

more was fairly normal for short-term loans in similar circumstances. The Court of Appeal 

upheld the High Court’s decision on appeal. Similarly, in Nine Regions Limited (t/a Logbook 

Loans) v Fateh Singh,20 the creditor sought payment of the outstanding loan amount and the 

borrower counterclaimed on the basis that the interest rate charged was extortionate and 

unfair. The loan agreement stipulated a monthly interest rate of 7 per cent. The judge found that 

there was no unfair relationship on the basis of the monthly interest rate as pawnbrokers 

commonly charged such interest rates. 

Further, it would also appear that tight financial circumstances of the borrower may work 

against him/her and justify the lender asking for a higher interest rate. In Nine Regions (t/a 

Logbook Loans) v Sadeer,21 the borrower counterclaimed on a loan default by arguing that the 

amount being claimed was unfair, and in particular the interest rate was too high. In this case, 

the agreement was for a loan secured by a bill of sale for £880 repayable over 58 weeks at 7 per 

cent per month. The judge held that the relationship was not unfair as although the interest rate 

was high, so was the risk for the creditor.  

The courts have only found the relation between a borrower and lender unfair when it appears 

to be commercially unreasonable. In Upendra Rasiklal Pate v. Vithalbhai Bikabhai Patel,22 the 

claimant had a long standing credit relationship with the defendant which stretched back to the 

early eighties. The main claim in this case concerned credit provided between 1992 and 2007, 

where the terms were first agreed orally in 1992. The fairness of the relationship was challenged 

and the court found the relationship unfair on three grounds: (i) the conduct of the claimant (his 

acts and omissions); (ii) the way in which he exercised his right under the agreement, and (iii) 

the terms of the agreement, in particular, the interest rate. The court found that the interest rate 

of 20 per cent, per annum, was unreasonably high. In reaching this conclusion, the High Court 

looked at the commercial rate which was on offer to businesses similar to the defendant's 

business at that time. There were also no exceptional circumstances that could justify such a 

rate. In Barons Finance Ltd v Lara Basirat Abeni Olubisi,23 one of the grounds on which the 

borrower appealed against a repossession order was the ‘usuriously high’ interest rate on which 

the loan was provided. The agreement in question was a secured loan agreement for £2,950 

repayable at an interest rate of 3.5 per cent per month. The judge ruled that the relationship 

between the parties was unfair. One of the factors behind this ruling was the high interest rate 

                                                           

20 [2009] Leeds County Court, Claim No: 8QZ 16394. 

21 [2008] Bromley County Court, Case No: 8QT25415. 

22 [2009] EWHC 3264 (QB). 

23 [2011] EWCA Civ 1461. 
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which was calculated on a day to day basis of the balance outstanding each month, and there 

were no exceptional circumstances to justify such a rate.  

According to the (now closed) Office of Fair Trading: 

 

Case law under the old and the new test demonstrate that the existence of a significantly 

high cost credit agreement or the existence of high interest rates and costly payment 

provisions within a credit agreement do not automatically give rise to an extortionate 

credit bargain or an unfair relationship between a lender and a borrower. Often other 

factors are considered in making the decision on whether there was an extortionate 

bargain under the old test or an unfair relationship under the new test, particularly the 

short term nature of the loan and the risk undertaken by the lender in making a loan to a 

non-status or sub-prime borrower. These factors, among others, often justify the 

commonly high cost nature of such loans.24 

 

The Financial Conduct Authority, which now regulates the financial services industry in the UK, 

has recently introduced a price cap on what high-cost short-term credit lenders can charge. This 

covers credit with an APR which is equal to or exceeds 100 per cent and is due to be 

substantially repaid within a maximum period of 12 months. As from 2 January 2015, new 

payday loans, including if they are rolled over, cannot impose an interest and fees which exceeds 

0.8 per cent per day of the amount borrowed. Further, fixed default fees cannot exceed £15 and 

the overall cost of a payday loan will never exceed 100 per cent of the amount borrowed. Credit 

agreements will be unenforceable if they breach the price cap.25 It remains to be seen how this 

cap affects the market.26  

Alternatively and separate from the discussion above, in certain exceptional cases, a borrower 

with particular vulnerabilities may receive some protection through the unconscionable bargain 

doctrine.27 The applicability of this doctrine is not entirely certain. Nevertheless, recent 

authorities suggest that the doctrine may be applied in the context of unreasonably high interest 

rates and such an approach could perhaps be adopted even in the modern day.28 In Earl of 

                                                           

24 ‘The UK Legal Framework and significant stakeholders for consumer credit’ (2009) OFT1150d, 45. 

25 See website of the Financial Conduct Authority at http://www.fca.org.uk/firms/being-regulated/meeting-your-obligations/firm-
guides/consumer-credit/price-cap (accessed on 15 June 2015). 

26See website of the Financial Conduct Authority at http://www.fca.org.uk/news/fca-confirms-price-cap-rules-for-payday-lenders 
(accessed on 15 June 2015). 

27 See for example Crédit Lyonnais Bank Nederland NV v Burch [1997] 1 All ER 144. See further, L O’Mahony, J Devenney & M Kenny, 
‘England and Wales’ in A Colombi Ciacchi and S Weatherill (eds.), Regulating Unfair Banking Practices in Europe: the Case of Personal 
Suretyships (OUP 2010) 153 

28 See Choudary v Minhas [2006] EWHC 2289 (Ch), 29 where the doctrine was described by John Randall Q.C., the judge, as ‘historic, 
but by no means obsolete’. 

http://www.fca.org.uk/firms/being-regulated/meeting-your-obligations/firm-guides/consumer-credit/price-cap
http://www.fca.org.uk/firms/being-regulated/meeting-your-obligations/firm-guides/consumer-credit/price-cap
http://www.fca.org.uk/news/fca-confirms-price-cap-rules-for-payday-lenders
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Aylesford v. Morris,29 an expectant heir who had very limited immediate access to money took a 

loan payable three months afterwards, with 60 per cent. It was held that, in the circumstances of 

the case, the transaction could not stand unless the moneylender could rebut the presumption of 

unconscionability by proving that the transaction was fair, just and reasonable. 

According to Beale, unconscionable bargains are limited in three ways: the bargain must be 

oppressive to the claimant in overall terms; the claimant must be suffering from certain types of 

bargaining weakness, and lastly, the other party must have acted unconscionably in the sense of 

having knowingly taken advantage.30 A bargain may be considered oppressive if the claimant is 

getting nothing out the transaction.31 There is no fixed definition of the kind of bargaining 

weaknesses that make the transaction unconscionable, but in Blomley v Ryan, some examples 

were provided:  

 

poverty or need of any kind, sickness, age, sex, infirmity of body or mind, drunkenness, 

illiteracy or lack of education, lack of assistance or explanation where assistance or 

explanation is necessary.32 

 

Unconscionable conduct of the other party would depend on the circumstances of each case; 

however, in Multiservice Bookbinding Ltd v Marden, it was provided that a classic example of an 

unconscionable bargain is ‘where advantage has been taken of a young, inexperienced or 

ignorant person to introduce a term which no sensible, well-advised… person would have 

accepted’.33  

Further, for the sake of completeness, it should also be noted that neither the Unfair Contract 

Terms Act 1977 (UCTA) nor the Unfair Terms in Consumer Contracts Regulations 1999 

(UTCCRs) are generally applicable where the dispute solely relates to an agreed ‘usurious’ 

interest rate in a consumer credit agreement. UCTA almost exclusively targets exemption 

clauses. Under Regulation 6(2)(b) of the UTCCRs, terms in consumer contracts which set the 

price or define the product or service being supplied are 'core terms' of the contract and are 

exempt from the test of fairness as long as they meet the plain language requirement.34 This 

means the UTCCRs cannot generally be used to regulate the cost of credit. 

 

                                                           

29 (1872-73) L.R. 8 Ch. App. 484. 

30 H Beale, ‘Duress and Undue Influence’ in Hugh Beale (gen. ed.), Chitty on Contracts: Volume 1, General Principles (31st ed, Sweet & 
Maxwell 2012) 744 

31 Crédit Lyonnais Bank Nederland NV (n97) 

32 [1956] 99 CLR 362,504 

33 [1979] CH 84, 110. 

34 See Office of Fair Trading v Abbey National plc and Others [2009] UKSC 6 
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6.1.2. Dutch Law 

 

In Dutch law, Article 35 of the Consumer Credit Act (Wet op het consumentenkrediet) limits the 

maximum interest rate that a professional lender can charge a consumer. The Decree on Credit 

Compensation (Besluit kredietvergoeding) lays down the rules for the implementation of Article 

35 and regulates most common types of consumer credit provided by companies and/or 

persons acting in the course of their profession or business. According to Article 36 of the 

Consumer Credit Act, lenders are forbidden from charging an interest rate higher than that 

permitted by Article 35 of the Act. As to credits arrangements not regulated, parties are in 

principle free to fix the rate of interest or, as the case may be, default interest. If the interest rate 

agreed under a credit agreement is extortionately high and unjustified in the circumstances of 

the case, the agreement may be found contrary to good morals and public order on grounds that 

the interest rate is ‘usurious’ in nature. Even though Dutch law does not specifically define 

usury,35 case law provides several examples of when a contract is usurious.  

In the decision of 12 January 1925 of the District Court of Amsterdam,36 it was held that an 

interest rate of 60 per cent per annum was contrary to good morals and public order. In GEA 

Curacao 9 April 1956,37 it was held that an interest rate of over 83.3 per cent per year was not 

permissible. The court considered that such an interest rate would have been justified only if the 

creditor had undertaken an unusually high risk. In the 12 June 1974 decision of the Court of 

Utrecht,38 it was held that the terms given for a loan which was intended to be used for investing 

in the stock market were contrary to good morals and public order. The terms imposed an 

interest rate of 1 per cent per day plus required 50 per cent of the profit made. In the decision of 

31 December 2002, the Court of Maastricht held that an interest rate that had been adjusted 

from 36 per cent to 30 per cent and finally to 15 per cent per annum was not excessive.39 The 

risk of reimbursement and the short period for which the loan was provided justified the 

interest rate. According to the decision of the Court of Arnhem of 5 April 2006, an interest of 

1000 per cent per annum was usurious and contrary to good morals and public order.40 In the 

decision of 5 September, 2007 of the Court of Amsterdam, it was held that an annual rate of 115 

per cent was not sufficiently high as to result in the nullity of the contract on grounds of good 

                                                           

35 D Masciandaro ‘In Offense of Usury Laws: Microfoundations of Illegal Credit Contracts’ (2001) 12 European Journal of Law and 
Economics 3, 193. 

36 Rb Amsterdam 12 januari 1925 NJ 1925, 900. 

37 GEA Curacao 9 april 1956 NJ 1959, 20. 

38 Rb Utrecht 12 juni 1974, ECLI:NL:RBUTR:1974:AC2529, NJ 1975, 506. 

39 Rb Maastricht 31 december 2002, LJN AF2702.  

40 Rb Arnhem 5 april 2006, LJN AW7225. 



226 

 

morals and public order.41 The court emphasised on the principle of freedom of contract in this 

case.  

The judgment of 3 January 2008 of the Court of Appeal in Amsterdam concerned the question, 

inter alia, whether an interest rate that amounted to around 50 per cent per annum was 

contrary good morals and public order.42 The Court found the rate to be permissible. The 

elements which the Court considered in reaching this conclusion included the fact that the 

lender and borrower were both professional, international companies and there was no 

inequality in terms of bargaining power. The fact that both parties were assisted by professional 

legal advisers also contributed to the finding of the Court.  

In the 29 June 2010 decision of the Court of Appeal in Amsterdam,43 it was emphasised that a 

loan agreement which provides for a high interest rate cannot automatically be classified as 

contrary to good morals and public order. In this case, A loaned money to B on the basis of a 

number of agreements. B was known to borrow money from people in exchange for high 

interest returns. He was subsequently ordered to cease his activities for breaching the Act on 

Supervision of Securities Trade (Wet toezicht effectenverkeer). By the judgment of 15 June 2005, 

the District Court in Amsterdam declared B to be bankrupt. In 2007, he was convicted of various 

fraud related offences including fraudulent bankruptcy. The trustee in bankruptcy argued the 

agreements under which payments were made by B to A were null on, inter alia, grounds of good 

morals and public order. The Court rejected this submission and noted that the mere fact of the 

interest rate being exceedingly high did not make the contracts contrary to good morals and 

public order as the risk undertaken by A in loaning money to B was also high. The Supreme 

Court upheld this finding, noting that additional conditions were required to find an exchange 

contrary to good morals and public order.44 

The decision of 5 July 2011 of the Court of Leeuwarden45 concerned an appellant’s claim to 

recover 379,000 Euros as compensation for lending 121,000 Euros to the respondents. The 

Court rejected the claim on the basis that no legal relationship was created between the parties. 

According to the Court, an annual interest rate of over 1,000 per cent was contrary to good 

morals and public order. Consequently, it did not create any legally enforceable obligations.46 

                                                           

41 Rb Amsterdam 5 september 2007 ECLI:NL:RBAMS:2007:BB5432. 

42 Hof Amsterdam 3 januari 2008, ECLI:NL:GHAMS:2008:BC9458, JOR 2008, 112 (Jomed) 

43 Hof Amsterdam 29 juni 2010, ECLI:NL:GHAMS:2010:BN6937, JOR 2010, 363 

44 HR 28 oktober 2011, ECLI:NL:HR:2011:BQ5986, NJ 2012, 495 (Van Hees q.q./X). 

45 Hof Leeuwarden 05 juli 2011 JOR 2011, 348. 

46The Court noted: 

‘Naar gangbaar spraakgebruik wordt een vergoeding in geld voor het ter beschikking stellen van geld gekwalificeerd als 
rente. De aanduiding ‘factuur voor dienstverlening’ maakt dat niet anders. (…) Het bedingen van een jaarrente van ruim 
meer dan 1000% is moreel onaanvaardbaar en dient niet tot rechtens afdwingbare verplichtingen te leiden. Hoewel het 
partijen vrijstaat om een bepaalde rente overeen te komen en het rentepercentage hoger zal zijn naarmate het risico voor 
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The court further observed that compensation in money for the provision of money is classified 

as ‘interest’, regardless of the name given to the arrangement by the parties.47 In his note on the 

judgment, Bertrams observes that while the boundary between permissible and impermissible 

interest rates is not clearly defined, an interest rate of a 1,000 per cent on a yearly basis may be 

seen as an absolute limit that would not be allowed regardless of the accompanying 

circumstances.48 

The legal validity of a contract which imposes an extremely high interest rate may also be 

challenged on other grounds. For example, such a contract may be challenged on the basis of 

Article 3:44(4) of the Civil Code which deals with abuse of circumstances.49 According to Hijma, 

all situations covered under Article 3:44(4) concern the protection of a party having a weaker 

position in relation to its counterpart.50  

 

6.1.2.1. The Conflicting Interests 

 

g) Arrangements that exploit vulnerable parties should not be validated.  

 

The question of legality of usury is one of the oldest moral and economic problems in Western 

civilization. As one scholar notes: ‘The Greeks argued about usury, Hebrews denounced it, 

Roman law controlled it, and Christians began pondering it in the late Roman Empire. Medieval 

canon lawyers adapted Greek and Roman ideas about usury to Christian theology, creating a 

body of Church law designed to control the sin of usury.’51  

Arguments against the validity of usurious contracts can be examined from two different 

perspectives. The first argument, which is less convincing in the current age, is that there is 

something inherently wrong to be motivated by pecuniary concerns. While there are modern 

accounts of this assertion,52 this idea goes back to ancient times. For example, Aristotle observed 

in Politics: 

                                                                                                                                                                                     
de uitlener dat de schuld niet of niet geheel zal worden ingelost, stijgt (MvT art. 7.2.1.2, p. 885), zal een al te hoge rente 
(woekerrente) kunnen leiden tot strijd met de goede zeden en daarmee tot nietigheid van de rentebepaling’. 

47 See also HR 22 juni 2012, ECLI:NL:PHR:2012:BW4006, NJ 2012, 472 with note from Ch. Gielen. 

48 See note of RIVF Bertrams on Hof Leeuwarden 05 juli 2011 (n 45) para 2. 

49 See AS Hartkamp & CH Sieburgh, Mr. C. Asser’s Handleiding tot de beoefening van het Nederlands Burgerlijk Recht. 6. 
Verbintenissenrecht. Deel III. Algemeen overeenkomstenrecht (13th ed, Kluwer 2010) 342. The Dutch text of the article reads: 

Misbruik van omstandigheden is aanwezig, wanneer iemand die weet of moet begrijpen dat een ander door bijzondere 
omstandigheden, zoals noodtoestand, afhankelijkheid, lichtzinnigheid, abnormale geestestoestand of onervarenheid, 
bewogen wordt tot het verrichten van een rechtshandeling, het tot stand komen van die rechtshandeling bevordert, 
ofschoon hetgeen hij weet of moet begrijpen hem daarvan zou behoren te weerhouden. 

50 J Hijma, ‘Commentaar op artikel 44 Boek 3 BW’ in H Nieuwenhuis et al, Tekst & Commentaar: Vermogensrecht (Kluwer 2015) 6a.  

51 N Jones, ‘Usury’ in R Whaples, EH.Net Encyclopedia (2008) available at http://eh.net/encyclopedia/article/jones.usury (accessed 
on 15 June 2015). 

52 See for example, RC Solomon, ‘Business ethics and virtue’ in RE Frederick (ed), A Companion to Business Ethics (Oxford: Blackwell 
2002) 30.  

http://eh.net/encyclopedia/article/jones.usury
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The most hated sort [of moneymaking], and with the greatest reason, is usury, which 

makes a gain out of money itself, and not from the natural use of it. For money was 

intended to be used in exchange, but not to increase at interest. And this term Usury 

which means the birth of money from money, is applied to the breeding of money, 

because the offspring resembles the parent. Wherefore of all modes of making money 

this is the most unnatural.53 

 

The second argument rests on the principle of protecting vulnerable parties from exploitative 

practices. This argument also has ancient roots but continues to serve as the modern 

justification of anti-usury laws.54 The presumption here is that a borrower only enters into a 

usurious contract when s/he has no other option and the lender knows and seeks to exploit the 

situation. ‘Why else would anyone agree to such exorbitant rates?’ seems to be the most accurate 

encapsulation of the desperation of the borrower who agrees to pay an interest rate which is 

unjustifiably high.55 Thus, the courts should intervene to protect vulnerable members of the 

society from such exploitative practices.56  

 

h) Party autonomy should be respected.  

 

Voet expressed the idea that since a lender deprives himself of the power to gain from the 

money s/he lends to the borrower, thereby providing a chance for the borrower to gain; s/he 

should be entitled to claim a moderate and definite interest.57 It was noted in the 29 June 2010 

decision of the Court of Appeal in Amsterdam that the iustum pretium principle, which is 

understood to represent the idea that an agreement is only valid when there exists 

proportionality between the mutual performances, does not form a part of Dutch contract law. 

The fundamental principle of Dutch contract law is the principle freedom of contract.58 As noted 

in Chapter 3, different aspects of party autonomy are also recognised by various human rights 

instruments.59 

                                                           

53 B Jowett (translator), The Politics of Aristotle: Volume 1 (Oxford: Clarendon Press, 1885) Book 1, Chapter 10, 19. 

54 See CW Decker, JG Kotze (translator), Simon van Leeuwen’s Commentaries on Roman-Dutch Law, (1886) Book 4, Chapter 6, 54. 

55 CJ Mews and I Abraham, ‘Usury and Just Compensation: Religious and Financial Ethics in Historical Perspective’, (2006) 72 Journal 
of Business 1, 7. 

56 Reifner, Clerc-Renaud and Knobloch (n 4) 46 

57 J Voet, Commentarius ad pandectas (1698) 12 1 4. 

58 According to the Court: ‘De iustum pretium-leer (die doorgaans aldus wordt opgevat dat een overeenkomst alleen rechtsgeldig is 
wanneer een zekere evenredigheid bestaat tussen de wederzijdse prestaties) maakt geen onderdeel uit van het Nederlandse 
contractenrecht. Contractsvrijheid is hier het motto: de enkele onevenredigheid tussen de wederzijdse prestaties staat niet aan de 
rechtsgeldigheid van de overeenkomst in de weg.’ See further, AS Hartkamp and CH Sieburgh, Mr. C. Asser’s Handleiding tot de 
beoefening van het Nederlands Burgerlijk Recht. 6. Verbintenissenrecht. Deel III. Algemeen overeenkomstenrecht (14th ed, Kluwer 
2014) 41. 

59 See Chapter 3, Section 3.1.4. 
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However, as has been noted earlier,60 certain members of the society, despite their best efforts, 

would always be taken advantage of and require some form of protection from those wishing to 

exploit them. In situation where the substantive autonomy of the party concluding a loan 

agreement that involves a disproportionately high interest rate is impaired or absent, it is 

questionable whether upholding the contract would equate to respecting the parties’ 

autonomy.61  

 

i) Uncertainty should not be promoted.  

 

‘Usury’ is a confusing term that presents a vague notion which is difficult to clarify. Even from a 

semantic viewpoint, the term usury is not clear: from a historical viewpoint, usually in the 

context of monotheistic religions, its meaning refers to the practice of lending money at interest, 

whereas in modern accounts, it is used in the context of the practice of charging excessive or 

illegal rates of interest for money on loan. In the present age, the concept of interest is so 

embedded in the world of mainstream banking and finance that it is presumed to be driven by 

market forces rather than ethical facets. This leads to the bigger problem that if one accepts the 

principle of charging interest on a loan as not ethically incorrect, then how can one establish 

what constitutes ‘excessive interest’?  

One may also question the scientific accuracy of the judgments on usurious contracts. While no 

recent judgment has been criticised for wrongfully applying the standard of good morals or 

public order in the evaluation of an interest rate in a dispute, there is a risk that judges may not 

have the necessary financial and economic expertise for identifying the risk involved in certain 

transactions. Decisions made without a certain referential framework may raise the risk of 

making the legal system more uncertain. Nevertheless, as noted at the outset of this research in 

Chapter 2, judges have to make certain decisions that may not have been either backed by 

empirical evidence or proven by science to ensure that public interests are not harmed.62 In 

these circumstances, much depends on the public confidence in the legal system.63  

 

6.1.3. Comparative Remarks 

 

The analysis in the foregoing section reveals that arguments based on public policy and good 

morals are not applied in English law for the ineffectiveness of usurious contracts. Instead, 

                                                           

60 See Chapter 2, Section 2.5.1. 

61 See also E Posner, ‘Contract Law in the Welfare State: A Defense of the Unconscionability Doctrine, Usury Laws, and Related 
Limitations on the Freedom to Contract’ (1995) 24 Journal of Legal Studies 283, 318. 

62 See Chapter 2, Section 2.1.4.4. 

63 See Chapter 2, Section 2.4.2. 
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consumer credit legislation, primarily in the form of the amended Consumer Credit Act 1974, 

plays the lead role in protecting consumers against unreasonably high interest rates. The 

protection offered under this legislation has been applied by the courts on the basis of a 

‘common practice in the market’ test, keeping in view the overall circumstances of each case. In 

exceptional circumstance, the doctrine of unconscionable bargains may also be used. In Dutch 

law, on the other hand, contracts stipulating an extortionately high interest rate which is 

unreasonable in the overall circumstances of the case are declared ineffective on grounds of 

public policy and good morals under Article 3:40(1). In this context, the mere fact that the 

interest rate is exceedingly high or there is lack of proportionality in the obligations of the 

borrower and lender is not sufficient to lead to the finding that the interest rate is contrary to 

public policy and good morals. There has to be something additional, which would depend on 

the specific circumstances of each case. Additionally, it has been observed that the legal validity 

of contracts with extremely high interest rates may also be challenged on other grounds such as 

abuse of circumstances under Article 3:44(4) of the Dutch Civil Code. 

 

6.2. CONFIDENTIALITY AGREEMENTS 

 

Confidentiality agreements, sometimes referred to as secrecy or nondisclosure agreements, are 

contracts between two or more parties where the subject is a promise that information 

conveyed will be maintained in secrecy. While these agreements carry immense importance in 

the protection of technical processes, commercial methods and financial information, where 

secrecy is essential to protect the interest of one or both of the parties, they can also be used by a 

stronger party to restrict the exercise of certain essential rights by the weaker party. The use of 

such agreements in the employment context has already been evaluated briefly in Chapter 3. The 

present section focuses on the potential of confidentiality agreements as instruments of 

exploitation in the non-employment context. 

 

6.2.1. English Law 

 

The case of AVB v TDD64 demonstrates that confidentiality agreements, when concluded for the 

exploitation of the weaker party may be held contrary to public policy in English law.65 AVB was 

a solicitor in his late sixties and TDD was a Chinese woman in her twenties who had come to 

England to study at the age of 18. Subsequently, due to financial troubles, TDD fell into the sex 

industry. The relationship between the parties began in March 2012 and was not exclusively 

                                                           

64 [2014] EWHC 1442 (QB) 

65 See also Caterpillar Logistics Services (UK) Ltd v Huesca de Crean [2011] EWHC 3154 (QB) 
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sexual, with TDD asking AVB for assistance with her legal studies and career. These expectations 

were encouraged by AVB.  

In June 2012, the parties entered the confidentiality agreement. This agreement followed a 

period of what AVB later claimed to be harassment by TDD as she sent emails to individuals 

including AVB's professional partners claiming that he owed her money. AVB asked TDD to sign 

a confidentiality agreement and she agreed on the condition that he also signed the same. The 

agreement identified the parties formally and gave their addresses, although TDD used only part 

of her usual signature, claiming subsequently, that she did not believe the document to have any 

legal effect. Clause 3 of this agreement, added in manuscript by AVB, stated that the agreement 

itself was confidential. The other clauses read:  

 

1. The parties will treat all written communications (hard copies, emails, texts) passing 

between them as confidential and will also treat all oral communications concerning 

their lives as confidential unless the following applies: 

a. both parties agree in writing that any such written or oral communication is not 

confidential; 

b. the written communication contains material which is in the public domain and in that 

event only this material is not confidential. 

2. The parties undertake to each other that they will respect this confidentiality and 

acknowledge that if copies of any such confidential written communications or the 

contents of confidential oral or written communications are disclosed to any third party 

this will be a serious breach of confidentiality entitled the injured party to an award of 

damages and the party in breach will not oppose the injured party obtaining an 

injunction without notice to prevent any further infringement. 

TDD insisted on the crossing out of the words in clause 2.  

 

By May 2013, the relationship between AVB and TDD had completely disintegrated. AVB applied 

for and obtained an interim injunction against TDD on grounds of privacy. Subsequently, he 

brought a claim against TDD for, inter alia, breach of the confidentiality agreement. This alleged 

breach was based on Facebook messages sent to one of AVB’s daughter. Mr Justice Tugendhat 

observed that: 

 

Can a man who refuses to pay a prostitute who has consented to sex in exchange for 

money or money's worth, but who the prostitute claims to be in breach of that promise, 

seek to prevent the prostitute from making any complaint at all to any third parties, 
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either by a Confidentiality Agreement, or by the general law of confidentiality or privacy? 

Not in my judgment… 

It follows in my view that in so far as the Confidentiality Agreement purports to bind the 

parties to "treat all oral communications concerning their lives as confidential" it cannot 

be construed as applying to communications about the terms on which they were 

agreeing or negotiating the provision of sexual services by her to him at a time after a 

dispute had arisen between them. The fact that a prostitute cannot sue for remuneration 

for her sexual services does not mean that she cannot make any complaint to any third 

parties.66 

 

The agreement was consequently held to be unenforceable on grounds of public policy. 

 

6.2.1.1. The Conflicting Interests 

 

a) Weaker parties should be protected from exploitation. 

 

While the general utility of confidentiality agreements cannot be undermined, it can be argued 

that confidentiality agreements concluded for the purposes of exploitation of the weaker party 

should not be given legal validity. In AVB v TDD, the Honourable Mr Justice Tugendhat 

specifically referred to the exploitative tendency of the confidentiality agreement at the centre of 

the dispute:  

 

It is an agreement between a client and a prostitute which the client required the 

prostitute to sign, and by which the prostitute purported to give up her right to complain 

of what she claimed was his exploitation of her. It provided him with an apparent legal 

basis for threatening her (as he subsequently did) with legal proceedings for damages to 

be enforced against her home in the event that she did complain of his exploitative 

treatment.67 

 

Nevertheless, limits needs to be established as to conduct that is ‘exploitative’. AVB v TDD 

highlights that a confidentiality agreement concluded for the purposes of depriving one party 

the right to complain of exploitation is in itself exploitative in nature. Much, however, will 

depend on the overall circumstances of the relationship in question.  

 

                                                           

66AVB (n 64) para 199 – 201. 

67 Ibid, para 205 
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b) Party autonomy should be respected.  

 

One could argue that since the parties have accepted the terms of the confidentiality agreement, 

they should be bound by its consequences. The courts should respect the autonomy of the 

contracting parties and the confidentiality agreement should be upheld. As noted in Chapter 3, 

different aspects of party autonomy are also recognised by various fundamental rights 

instruments.68  

However, this line of reasoning appears to be weak in cases where the substantive autonomy of 

the weaker party is impaired or absent all together. One could indeed argue that arguments 

based on autonomy would support the finding that the contract should be found contrary to 

public policy. The case of AVB v TDD provides a clear example of where the substantive 

autonomy of one of the parties is questionable. In this context, Tugendhat J observed: 

 

[the relationship between the parties]… was not entirely consensual… By saying the 

relationship between the parties was not entirely consensual I do not mean that any 

particular sexual act by AVB was performed without TDD's consent, as that term is used 

in the criminal law of sexual offences. I mean that TDD gave her consent induced by his 

agreement to make payments and confer other benefits on her, to which AVB did not 

adhere, or intend to adhere. AVB manipulated and deceived TDD into giving consent by 

other promises and assurance of payment or of help in her career, and in her disputes 

with others. He also induced her submission by threatening TDD with litigation when 

she sought to press her claims. Some of AVB's threats were entirely unwarranted, in 

particular his threats to sue for defamation, which he has not done, and in my judgment 

never had any good reason to believe he could have done. I accept her evidence that he 

was a manipulator and a bully. I accept that TDD's claims to be entitled to the payments 

she demanded were sincere and were warranted, notwithstanding that they were not 

legally enforceable.69 

 

6.2.2. Dutch Law 

 

Confidentiality agreements concluded either for the purpose of exploitation of the weaker party 

or with the intention of being used in an exploitative manner against a weaker party would be 

                                                           

68 See Chapter 3, Section 3.1.4. 

69 AVB (n 64) para 197 -198 
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held contrary to good morals and public order in the Dutch legal system. This is demonstrated 

by the judgment of 11 October 2007 of the Court of Appeal in Amsterdam.70  

This case, which has already been discussed in the context of contracts used for defrauding the 

tax authorities, concerned two agreements concluded for the purpose of establishing a tenancy 

arrangement. The first agreement, which was concluded on 20 June 2002, established the 

tenancy period from 1 August 2002 to 31 December 2003. Under the second supplementary 

agreement, which was also signed on the same date, the parties agreed that certain costs 

associated with the lease would be paid off the books so that third parties would not be able to 

find out about them. The supplementary agreement also contained a confidentiality clause 

which prohibited the disclosure of the parties’ arrangement to third parties.  

The matter was brought before the District Court when the landlord sought payment of the 

overdue rent. The tenant counterclaimed for the repayment of the money paid under the second 

agreement. The District Court and subsequently, the Court of Appeal, both accepted that the 

arrangement in itself between the parties was not contrary to good morals and public order; 

however, since the necessary implication of the supplementary arrangement was to obscure 

actual tax liability, it was null being contrary to good morals and public order. Arguments 

related to this finding have already been discussed in Chapter 5.71 More relevant for the present 

purposes is the judicial treatment of the confidentiality clause in the supplementary agreements. 

According to the Court of Appeal, the confidentiality clause placed the tenant in an unfavourable 

legal position where he could not sufficiently defend his interests, thereby jeopardising the 

possibility of fair trial between the parties.72 Consequently, it was held to be contrary to good 

morals and public order. 

 

6.2.2.1. The Conflicting Interests 

 

a) Weaker parties should be protected from exploitation. 

 

As was argued in the context of English law, one could assert that confidentiality agreements 

aimed at exploiting weaker parties should not be validated. This appears to be the approach 

adopted by the Court of Appeal in Amsterdam in the judgment of 11 October 2007 where the 

court held a potentially exploitative confidentiality clause contrary to good morals and public 

                                                           

70 Hof Amsterdam 11 oktober 2007, ECLI:NL:GHAMS:2007:BC1271, NJF 2008, 48  

71 See Chapter 5, Section 5.4. 

72 According to the Court ‘Dat nu betekent dat [geïntimeerde] zich niet behoorlijk kan verdedigen, en stelt iedere eerlijke 
geschiloplossing in de waagschaal.’ 
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order.73 In this case, the relation was between a landlord and tenant, where the landlord 

included the confidentiality clause in the supplementary agreement. Here, the Court appears to 

establish confidentiality clauses that deny the opportunity for one of the parties to the dispute to 

adequately defend itself are exploitative in nature and should be held null on grounds of good 

morals and public order. Much, however, will depend on the circumstances of each case.  

 

b) Party autonomy should be respected.  

 

Arguments raised in the context of English law appear to be equally relevant in the Dutch 

context.  

 

6.2.3. Comparative Remarks 

 

The preceding sections clarify that confidentiality agreements concluded for the exploitation of 

the weaker party would be held contrary to public policy and good morals under both English 

and Dutch law. A recent English decision demonstrates that such an agreement may arise in the 

context of a relationship between a prostitute and her client. The nature of the confidentiality 

agreement and whether the weaker party was in a position to truly consent to such an 

agreement appear to be the main interests that the court would take into account in evaluating 

the validity on grounds of public policy and good morals. A recent case in the Dutch legal system, 

on the other hand, demonstrates that exploitative confidentiality agreements may also arise in 

the context of a landlord tenant relationship. In evaluating whether the agreement is contrary to 

public policy, the courts would keep in view the consequences of the agreement.  

 

6.3. COMPARATIVE ANALYSIS  

 

The analysis of usurious contracts highlights an area of divergence in the application of public 

policy and good morals as grounds of contractual ineffectiveness between English and Dutch 

law. Arguments based on public policy and good morals under Article 3:40(1) of the Dutch Civil 

Code apply to result in the ineffectiveness of contracts stipulating an extortionately high interest 

rate which is unreasonably excessive in the overall circumstances of the case. This is not the case 

under English law, where instead of public policy and good morals, consumer credit legislation 

provides protection in cases where the interest is disproportionately high when compared to 

common practice. It can be argued that both legal systems try to protect vulnerable parties from 

                                                           

73 See also Ktr Amsterdam 10 August 2006, 758951 CV EXPL 06-6568, JAR 2006, 247 where Article 3:40(2) resulted in the invalidity 
of a confidentiality clause contravening Employee Insurance Regulation (Het Uitvoeringsinstituut Werknemersverzekeringen). 
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exploitative credit agreements whilst ensuring that the credit market is not excessively 

burdened. The line between acceptable and unacceptable interest rates is not clearly defined in 

either legal system and depends on the circumstances of each case. One can observe that while 

there is no convergence as far as the current application of public policy and good morals as 

grounds of contractual ineffectiveness are concerned, there may be convergence in terms of the 

judicial reasoning employed and the outcome of a dispute.  

There appears to be significant convergence between English and Dutch law in the use and 

manner of application of public policy and good morals as grounds of ineffectiveness as far as 

exploitative confidentiality agreements are concerned. Under both systems of law, 

confidentiality agreements concluded for the purpose of restricting the weaker party from 

revealing information that they should not be deprived from disclosing are considered to be 

contrary to public policy and good morals.  

 

6.4. SUMMARY  

 

A summary of the results in relation to the convergence and divergence of English and Dutch law 

may now be presented:  

 In relation to usurious contracts, English and Dutch law diverge in the application of 

public policy and good morals as grounds of ineffectiveness. In certain circumstances, these 

grounds operate in Dutch law to result in the ineffectiveness of usurious contracts. In English 

law this is not the case, as arguments based on grounds of public policy and morality are not 

applied.  

 There appears to be significant convergence between English and Dutch law in the use 

and manner of application of public policy and good morals as grounds of ineffectiveness as far 

as exploitative confidentiality agreements are concerned. 
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CHAPTER 7 

CONTRACTUAL INEFFECTIVENESS ON GROUNDS OF PUBLIC POLICY AND GOOD MORALS: 

TRENDS, CONSIDERATIONS AND THE FUTURE  

 

Having analysed different clusters of contracts that may be found contrary to public policy and 

good morals in English and/or Dutch law in the previous chapters, this chapter will consolidate 

the general comparative trends that can be deduced from this research. The focus will then shift 

to reconciling the results with (some of the) efforts at the European level seeking to provide a 

European model of contractual ineffectiveness on grounds of public policy and good morals. In 

this regard, the treatment of contracts contrary to public policy and good morals by the 

Principles of European Contract Law (PECL) and the Draft Common Frame of Reference (DCFR) 

will be highlighted. The approach adopted by the European Commission in the now withdrawn 

proposal for a Regulation on a Common European Sales Law (CESL) will also be outlined. Finally, 

this chapter will address three considerations for the future: (i) whether public policy and good 

morals in English and Dutch contract law should be retained as grounds of contractual 

ineffectiveness; (ii) how judges should approach public policy and good morals as grounds of 

contractual ineffectiveness in the present day; and (iii) how the harmonisation of public policy 

and good morals as grounds of contractual ineffectiveness should take place at the European 

level, if it is to take place.  

 

7.1. COMPARATIVE TRENDS 

 

Public Policy and Good Morals as Safeguards Against Unreasonable Restrictions on Human Rights? 

 

There is an undeniable link between human rights and the standards of public policy and 

morality in both the English and Dutch legal systems. While this link is generally acknowledged 

in Dutch law, it is not always expressly recognised in English law. It can, nevertheless, be 

identified on the basis of the common thread running through the relevant case law.  

The scope of protection offered on grounds of public policy and good morals varies in the two 

legal systems. In English law, there is no general framework for evaluating the validity of 

contracts restricting human rights on grounds of public policy and good morals. Court decisions 

highlight that each type of restriction considered in this research is treated differently. Some of 

the leading cases on certain restrictions may also now be outdated given that they were decided 

before the enactment of the Human Rights Act 1998. However, this is not certain.  

On this topic, Dutch law is different to English law in several respects. The most important 

difference is the presence of a general framework which was established by the Dutch Supreme 
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Court for evaluating whether or not a contractual restriction of a human right is contrary to 

public policy and good morals. This framework essentially requires an evaluation of whether the 

restriction of the human right is disproportionate in relation to the aim it seeks to achieve. The 

analysis of restrictions considered in this research, i.e. restrictions on the right to work, the right 

to education, freedom of religion, freedom of marriage, and the right to personal liberty, reveals 

that divergence between English and Dutch law seems to be the trend and convergence the 

exception.  

 

Public Policy and Good Morals as Safeguards Against the Commercialisation of Human Body and 

Relationships? 

 

The ineffectiveness of agreements commercialising certain uses of the human body and 

relationships that arguably ought not to be commercialised on grounds of public policy and good 

morals represents a further manifestation of the desire to protect individuals from harmful 

bargains in the English and Dutch legal systems. In this research, this cluster comprised of 

marriage brokerage contracts, contracts fettering the exercise of parental responsibilities, 

contracts associated with prostitution, and finally, surrogacy contracts. While the main focus of 

this cluster is different than the one mentioned previously (restrictions on human rights), there 

is, at times, some overlap between the two. Also, as was observed in relation to cases on 

contracts restricting human rights, some of the leading cases establishing the prevalent law may 

now be considered outdated. Overall, there is considerable divergence between English and 

Dutch law, with the scope of protection and views on what is unacceptable commercialisation 

varying between the two legal systems.   

  

Public Policy and Good Morals as Safeguards Against Disruptions in Internal Functioning, Foreign 

Relations and Security of the State? 

 

English and Dutch courts do not attribute legal effect to contracts that violate the manifest 

interests of the state on grounds of public policy and good morals; however, how the two legal 

systems define these interests varies. In this research, this cluster comprised of contracts that 

involve performing an illegal act in a friendly foreign country, contracts for trading with the 

enemy, contracts stifling prosecution, contracts for defrauding the fiscal authorities, and 

contracts injurious to good government. As is the general trend in this research, there are again 

more divergences than convergences between English and Dutch law.  
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Public Policy and Good Morals as Safeguards Against Other Potentially Exploitative Relations? 

 

In this cluster two types of contracts were analysed that have exploitative tendencies and could 

not be examined in other clusters. Specifically, the focus was on usurious contracts and 

confidentiality agreements in non-employment context. While a convergence was observed as 

far confidentiality agreements are concerned, the two legal systems diverged in their treatment 

of usurious contracts on grounds of public policy and good morals.  

 

7.2. A EUROPEAN CONCEPT OF CONTRACTUAL INEFFECTIVENESS ON GROUNDS OF PUBLIC 

POLICY AND GOOD MORALS? 

 

While the results of the present research cannot provide a definitive guide for a European 

concept of contractual ineffectiveness on grounds of public policy and good morals, it may offer 

some insights on the topic, particularly in the context of the efforts to harmonise European 

contract law. However, before engaging in any examination, two terms that are central to the 

present theme need to be clarified: ‘harmonisation’ and ‘European contract law’. 

Harmonisation is generally understood as a process of ‘combination or adaptation of parts, 

elements or related things, so as to form a consistent and orderly whole’, presupposing ‘the 

diversity of the objects harmonised’.1 In the legal sphere, in its simplest form, it can be viewed as 

bringing legal concepts, rules or frameworks of two or more legal systems more in line with each 

other.2 In other words, the effects of a type of transaction in one legal system are brought as 

close as possible to the effects of similar transactions under the laws of other countries.3 

Harmonisation is usually distinguished from unification, which refers to a complete integration 

of legal concepts, rules, and possibly even cultures.4 The aim of harmonisation is not necessarily 

the uniformity of results, since law is conceived ‘in terms of process rather than results and 

variable results are entirely compatible with the process sought to be created.’5  

                                                           

1 M Boodman, 'The Myth of Harmonization of Laws' (1991) 39 American Journal of Comparative Law 699, 700-701. See also, EJ Lohse, 
‘The Meaning of Harmonisation in the Context of European Union Law – a Process in Need of Definition’ in M Andenas and CB 
Andersen, Theory and Practice of Harmonisation (Edward Elgar 2012) 282.  

2 M Bogdan, Comparative Law (Kluwer Tano 1994) 30. See also E Örücü, ‘Critical Comparative Law: Considering Paradoxes for Legal 
Systems in Transition’ (2000) 4.1 EJCL 17.  

3 J Goldring, 'Unification and Harmonization of the Rules of Law' (1978) 9 Federal Law Review 284, 289. See also PJ Slot, 
‘Harmonisation’, (1996) 21 ELR 378; W van Gerven, ‘Bringing (Private) Laws Closer to Each Other at the European Level’ in F Cafaggi 
(ed), The Institutional Framework of European Private Law (OUP 2006) 37, 47. K Gutman, The Constitutional Foundations of European 
Contract Law: A Comparative Analysis (OUP 2014) 25.  

4 M van Hoecke, ‘The Harmonization of Private Law in Europe: Some Misunderstandings’ in M van Hoecke and F Ost (eds), The 
Harmonization of European Private Law (Hart 2000) 2. See also, JM Smits, ‘Convergence of Private Law in Europe: Towards a New Ius 
Commune?’ in E Örücü and D Nelken (eds.), Comparative Law: A Handbook (Hart 2007) 220. 

5 HP Glenn, 'Unification of Law, Harmonization of Law and Private International Law', in J Erauw and F Laurent(eds), Liber 
Memorialis François Laurent (1989) 783 cited in Boodman (n 1), 706.  
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Despite being the subject of an ever increasing number of textbooks,6 articles,7 centres of 

research,8 and academic conferences9 etc. what constitutes ‘European contract law’ remains a 

vague, at times, confusing topic. Since much ink has already been spilled on analysing different 

aspects on European contract law, this research will refrain from going into the details of this 

area. Nevertheless, some clarifications are necessary.  

To begin with, the ‘European’ in European contract law usually but not necessarily only concerns 

the EU setting. There is, however, no standard definition of what ‘European contract law’ 

comprises.10 Much depends on the perspective one choses to adopt.11 For example, Purnhagen 

distinguishes between two views on European contract law.12 The first considers European 

contract law as a supranational legal order where regulatory EU law forms the basis or a 

significant part. The second presents European contract law as a transnational legal system, 

which originates in the private law systems of the EU member states. Gutman distinguishes 

between three interrelated views: the wide view, the narrow view, and the future view.13 The 

wide view takes into account various international, European, and national instruments, while 

the narrow view focuses only on EU measures and the case law they have generated. Finally, the 

future view focuses on the progression towards the adoption of a contract law instrument at the 

European level.  

                                                           

6 See for example, H Kötz, (T Weir trans), European Contract Law (Clarendon 1997); MW Hesselink and GJP de Vries, Principles of 
European Contract Law (Kluwer 2001); S Grundmann and J Stuyck (eds), An Academic Green Paper on European Contract 
Law (Kluwer 2002); JM Smits (ed), The Need for a European Contract Law: Empirical and Legal Perspectives (Europa 2005); D 
Busch, Indirect Representation in European Contract Law (Kluwer 2005); S Grundmann and D Mazeaud (eds), General Clauses and 
Standards in European Contract Law—Comparative Law, EC Law and Contract Law Codification (Kluwer 2006); S Vogenauer and S 
Weatherill (eds), The Harmonization of European Contract Law: Implications for European Private Laws, Business and Legal 
Practice (Hart 2006); S Grundmann (ed), Constitutional Values and European Contract Law (Kluwer 2008); H Collins (ed), Standard 
Contract Terms in Europe: A Basis for and a Challenge to European Contract Law (Kluwer 2008); R Schulze and J Stuyck 
(eds), Towards a European Contract Law (Sellier 2011); Gutman (n3).  

7 See for example, O Lando, ‘Guest Editorial: European Contract Law After the Year 2000’ (1998) 35 CML Rev 821; S Grundmann, ‘The 
Structure of European Contract Law’ (2001) 9 ERPL 505; Study Group on Social Justice In European Private Law, ‘Social Justice in 
European Contract Law: a Manifesto’ (2004) 10 ELJ 653; D Staudenmayer, ‘The Place of Consumer Contract Law Within the Process 
on European Contract Law’ (2004) 27 JCP 269; S Weatherill, ‘Reflections on the EC’s Competence to Develop a “European Contract 
Law”’ (2005) 13 ERPL 405; M Kenny, ‘The 2004 Communication on European Contract Law: those magnificent men in their unifying 
machines’ (2005) 30 ELR 724; A Fuchs, ‘European contract law: the way forward’ (2011) 12 ERA Forum 1. See generally the journal 
European Review of Contract Law. 

8 See the Centre for the Study of European Contract Law at The University of Amsterdam in the Netherlands. 

9 See for example the Society of European Contract Law (SECOLA) conferences.  

10 For an overview of different perspectives see R Zimmermann, ‘Savigny's Legacy: Legal History, Comparative Law, and the 
Emergence of a European Legal Science’ (1996) 112 LQR 576; L Niglia, The Transformation of Contract law in Europe (Kluwer 2003); 
S Grundmann, ‘European Contract Law(s) of What Colour‘ (2005) 1 ERCL 184, 188; R Michaels and N Jansen, ‘Private Law Beyond the 
State? Europeanization, Globalization, Privatization’ (2006) 54 AJCL 843; N Jansen and R Michaels, ‘Private Law and the State: 
Comparative Perceptions and Historical Observations‘ (2007) 71 Rabels Zeitschrift für ausländisches und internationales Privatrecht 
345, 355-356; H-W Micklitz, ‘The Visible Hand of European Regulatory Private Law—The Transformation of European Private Law 
from Autonomy to Functionalism in Competition and Regulation’ (2009) 28 YEL 3; L Miller, The Emergence of EU Contract Law: 
Exploring Europeanization (OUP 2011) 4-30. 

11 See in this context T Wilhelmsson, ‘The Legal, the Cultural and the Political – Conclusions from Different Perspectives on 
Harmonisation of European Contract Law‘, (2002) 13 European Business Law Review 541, 546. 

12 K Purnhagen, ‘The Architecture of Post-National European Contract Law from a Phenomenological Perspective—A Question of 
Institutions’ (2013) 77 The Rabel Journal of Comparative and International Private Law 592-619. See also, N Jansen, ‘European 
Private Law’ in J Basedow et al, Max Planck Encyclopedia of European Private Law (OUP 2012) 638. 

13 Gutman (n 3) 18-21. 
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In this research, European contract law will be viewed broadly as having the characteristics of a 

transnational legal system with EU and international bodies adding to and shaping it. 

 

7.2.1. The Movement to Harmonise European Contract Law: Some Highlights 

 

The national private law systems in Europe are based, to a large extent, on similar legal 

categories and basic concepts that were coined during the time of the European common law, 

known as the ius commune.14 As noted previously in Chapter 2, the ius commune emerged as a 

result of the amalgamation of Roman law with canon law.15 From the end of the 18th Century 

onwards, private law, including contract law, was increasingly understood to be a specifically 

national matter.16  

The basis of the modern debate on a more (arguably, re-)harmonised European contract law is 

traced back to the work of Rabel in the late 1920s,17 which led to two Hague Conventions, the 

Uniform Law on the International Sale of Goods, and the Uniform Law on the Formation of 

Contracts for the International Sale of Goods. The establishment of the Single European Market 

provided impetus to this movement18 in the 1970s.19 With the strengthening of the European 

market as one of its goals,20 Ole Lando organised the ‘Commission on European Contract Law’ 

(otherwise known as the ‘Lando Commission’) in 1982. This private academic initiative led to 

the Principles of European Contract Law (PECL),21 a set of non-binding, model rules that were 

based on comparative and evaluative studies of the contract laws of the EU Member States and 

of other national and international contract law regimes.22 The PECL were published in three 

phases, beginning in 1995 and finishing in 2003. According to Zimmerman, who was one of the 

members of the Lando Commission, the PECL can be viewed as a ‘contemporary manifestation of 

a genuinely European tradition – a tradition which used to be labelled ius commune’.23  

                                                           

14 Jansen (n 12) 637. 

15 See Chapter 2, Section 2.2.3. 

16 Jansen (n 12) 638. 

17 E McKendrick, ‘The Harmonisation of European Contract Law: The State We Are In’ in S Vogenauer and S Weatherill (eds), The 
Harmonization of European Contract Law: Implications for European Private Laws, Business and Legal Practice (Hart 2006) 6. 

18 V Reding, ‘The Next Steps Towards a European Contract Law for Businesses and Consumers’ in R Schulze and J Stuyck 
(eds), Towards a European Contract Law (Sellier 2011) 9. 

19 G Dannemann and S Vogenauer, ‘Introduction: The European Contract Law Initiative and the ‘CFR in Context’ Project’ in G 
Dannemann and S Vogenauer, The Common European Sales Law in Context: Interactions with English and German Law (OUP 2013) 1. 

20 See O Lando and H Beale (eds), Principles of European Contract Law Parts I and II (Combined and Revised) (Kluwer 2000) xi; see 
further and O Lando et al (eds), Principles of European Contract Law: Part 3 (Kluwer 2003). 

21 See also H McGregor, Contract Code drawn up on behalf of the English Law Commission (A. Giuffrè Editore 1993); G Gandolfi (ed), 
Code Europeen des Contrats: Livre Premiere (Giuffrè 2001). 

22 Dannemann and Vogenauer (n 19).  

23 R Zimmerman, ‘Ius Commune and the Principles of European Contract Law: Contemporary Renewal of an Old Idea’ in H MacQueen 
and R Zimmerman European Contract Law: Scots and South African Perspectives (Edinburgh University Press 2006) 2.  
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Meanwhile, from 1985 onwards, the European Community, in order to facilitate its market 

oriented functions,24 also started making its mark on selective areas of national contract laws via 

directives.25 The entirety of these directives, together with the case law they have generated, is 

often referred to as the ‘contract law acquis communautaire’. While the acquis steadily grows, 

there are several arguments why it could lead to problems, such as the fragmentation of national 

laws.26 As Schmid reflects, the Union’s ‘functionally selective approach… led to an 

incomprehensible permeating of national systems with islands of law that grow lever larger, 

causing numerous fragmentations, unforeseen constraints to harmonisation and 

contradictions’.27  

To counter these problems, inter alia, a more expansive role for the EU has also been envisioned. 

The year 1989 is taken as a symbolic starting point28 of the political discussion on a European 

contract law, when the European Parliament approached the subject.29 In 2001, the European 

Commission issued a Communication on European Contract Law to the European Parliament 

and the Council.30 The purpose of this Communication was to broaden the debate on the creation 

of a European contract law by encouraging contributions from various interested parties such as 

consumers, businesses, professional organisations, and public administrations.31 This was 

followed two years later by the Commission’s Action Plan for a coherent European contract 

law.32 Since then there have been two proposals that have mainly occupied academic thought 

                                                           

24 Gutman (n 3) 57.  

25 Such as Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated away from 
business premises [1985] OJ L372/31 (‘Doorstep Selling Directive’); Council Directive 86/653/EEC of 18 December 1986 on the 
coordination of the laws of the Member States relating to self-employed commercial agents [1986] OJ L382/17 (‘Commercial Agency 
Directive’); Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of consumers in 
respect of distance contracts [1997] OJ L144/19 (‘Distance Selling Directive’); Directive 1999/44/EC of the European Parliament and 
of the Council of 25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees [1999] OJ L171/12 
(‘Consumer Sales Directive’); Council Directive 87/102/EEC of 22 December 1986 for the approximation of the laws, regulations and 
administrative provisions of the Member States concerning consumer credit [1987] OJ L42/48 (‘Consumer Credit Directive’); Council 
Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours [1990] OJ L158/59 (‘Package Travel 
Directive’); Directive 94/47/EC of the European Parliament and the Council of 26 October 1994 on the protection of purchasers  in 
respect of certain aspects of contracts relating to the purchase of the right to use immovable properties on a timeshare basis [1994] 
OJ L280/83 (‘Timeshare Directive’); Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts [1993] OJ 
L95/29 (‘Unfair Contract Terms Directive’); Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on 
combating late payment in commercial transactions [2000] OJ L200/35 (‘Late Payment Directive’).  

26 See for example JM Smits, ‘Law Making in the European Union: On Globalization and Contract Law in Divergent Legal Cultures’ 
(2007) 67 Louisiana Law Review 1181, 1185; Gutman (n 3)159. 

27 CU Schmid, ‘Legitimacy Conditions for a European Civil Code’ (2001) 8 MJ 277, 286 

28 Van Hoecke (n 4); For a detailed analysis, see Gutman (n 3) 156-165. 

29 European Parliament Resolution of 26 May 1989 on action to bring into line the private law of the Member States, [1989] OJ 
C158/400  

30 European Commission, ‘Communication to the Council and the European Parliament on European Contract Law’, 11 July 2001, 
COM(2001) 398. See also Miller (n 10) 110-114. 

31 Ibid, para 11. 

32 European Commission, ‘Communication to the European Parliament and the Council—A more coherent European Contract Law: 
An Action Plan’, 12 February 2003, COM(2003) 68. 
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and debate.33 The first is a common frame of reference that could serve as a guideline (or as 

frequently referred, ‘tool box’) in order to revise the acquis and to give greater coherence to 

future legislation.34 The second is a European ‘Optional Instrument’ which the parties could 

select for governing their contract.35   

The Draft Common Frame of Reference (DCFR)36 is the first result of political and academic 

‘fusion’ that arose post the Commission’s Action Plan for a coherent European contract law.37 It 

is produced by a network of independent scholars, the Joint Network on European Private Law 

(CoPECL) that was encouraged by the European Commission and funded within the 6th 

Framework Research Programme.38 The bulk of general contract law included in the DCFR is a 

revision of the PECL, which is combined with the work of the Study Group on a European Civil 

Code (usually referred to as the Study Group or SGECC) and the Research Group on the Existing 

EC Private Law (usually referred to as Acquis Group).39 Besides the DCFR, the SGECC prepared 

separate publications in which sets of rules for a variety of areas of law were presented for 

discussion.40 Similarly, the Acquis Group presented a draft of principles of existing Community 

law in the field of contract law.41  

In contrast to its original announcement,42 however, the Commission did not present a Common 

Frame of Reference in 2009. It rather established a new Expert Group on European contract 

law43 in 2010 to conduct a feasibility study on a draft instrument of European contract law of 

‘whatever legal form or nature’.44 This Expert Group held monthly meetings and in a remarkably 

                                                           

33 R Schulze and J Stuyck, ‘Towards a European Contract Law – An Introduction’ in R Schulze and J Stuyck (eds), Towards a European 
Contract Law (Sellier 2011) 4. 

34 European Commission, ‘European Contract Law and the revision of the acquis: the way forward’, 11 October 2004, COM(2004) 
651. 

35 Dannemann and Vogenauer (n 19) 4. 

36 C von Bar, E Clive, and H Schulte-Nölke (eds), Principles, Definitions and Model Rules of European Private Law: Draft Common Frame 
of Reference (DCFR). Outline Edition, prepared by the Study Group on a European Civil Code and the Research Group on EC Private 
Law (Acquis Group) (Sellier 2009); C von Bar and E Clive (eds), Principles, Definitions and Model Rules of European Private Law: Draft 
Common Frame of Reference (DCFR). Full Edition, prepared by the Study Group on a European Civil Code and the Research Group on 
EC Private Law (Acquis Group) (Sellier 2009). 

37 Dannemann and Vogenauer (n 19) 7-8; For a detailed analysis, see Gutman (n 3) 229-232. 

38 European Commission (n 34). 

39 Dannemann and Vogenauer (n 19) 10. 

40 See for example the following publications of the SGECC: Principles of European Law: Benevolent Intervention in Another’s Affairs 
(PEL Ben. Int.), prepared by C von Bar (OUP 2006); Principles of European Law: Commercial Agency, Franchise and Distribution 
Contracts (PEL CAFDC), prepared by M Hesselink et al (OUP 2006); Principles of European Law: Sales (PEL S), prepared by E Hondius 
et al (OUP 2008); Principles of European Law: Acquisition and Loss of Ownership of Goods (PEL Acq. Own.), prepared by B Lurger and 
W Faber (OUP 2011).  

41 Research Group on the Existing EC Private Law (Acquis Group), Principles of the Existing EC Contract Law (Acquis Principles): 
Contract I (Sellier 2007); Principles of the Existing EC Contract Law (Acquis Principles): Contract II (Sellier 2009); and Principles of the 
Existing EC Contract Law (Acquis Principles): Contract III (Sellier 2013). 

42 (2004) 651 Final. 

43 Commission Decision of 26 April 2010 setting up the Expert Group on a Common Frame of Reference in the area of European 
contract law (2010/233/EU).  

44 See the website of the Expert Group at http://ec.europa.eu/justice/contract/cesl/expert-group/index_en.htm (accessed on 05 
June 2015).  

http://ec.europa.eu/justice/contract/cesl/expert-group/index_en.htm
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short time of less than one year,45 submitted their draft to the Commission.46 The feasibility 

study, amounted to an extensive ‘recontractualisation’ of the DCFR.47 Though many rules were 

taken over from the DCFR, the scope of the possible instrument was reduced to general contract 

law and rules on sales law and related service contracts.48 Less than two months after the 

publication of the feasibility study, in October 2011 the Commission published its proposal for a 

Regulation on a Common European Sales Law (CESL).49 This instrument was devised as an 

optional instrument that created ‘within each Member’s State’s national law a second contract 

law regime for contracts within its scope’.50 The scope of its application was confined to cross-

border contracts (Article 4) in both B2C and B2B relationships; although, in the latter case, the 

instrument only applied if one of the parties was a small or medium-sized enterprise (Art 7 

CESL, with Art 13(b)).  

Discussions on the success of the CESL noted that it must ‘not only obtain the assent of the 

European Parliament and the Council, but also has to convince those who are in the field’.51 On 

16 December 2014, the EU Commission presented its Work Programme for 2015 to the 

European Parliament. The proposal for the CESL was listed as item 60 in the Annex of 

withdrawn proposals.52 The Commission now wishes to work towards a ‘modified proposal in 

order to fully unleash the potential of e-commerce in the Digital Single Market’. In this context, 

the Commission released a fact sheet 06 May 2015 which states, inter alia, that it will ‘put 

forward clear contractual rules for online sales of both physical goods like shoes or furniture 

and digital content, like e-books or apps’.53 Further developments are awaited. 

 

7.2.2. A Brief Look into the Justifications and Feasibility of the Harmonisation of 

European Contract Law  

 

                                                           

45 Schulze and Stuyck (n 33) 5.  

46 European Commission, ‘A European contract law for consumers and businesses: Publication of the results of the feasibility study 
carried out by the Expert Group on European contract law for stakeholders’ and legal practitioners’ feedback, 3 May 2011, available 
at http://ec.europa.eu/justice/contract/files/feasibility_study_final.pdf (accessed on 05 June 2015).  

47 Dannemann and Vogenauer (n 19) 13; see also R Schulze and T Wilhelmsson, ‘From the Draft Common Frame of Reference 
towards European Contract Law Rules’ (2008) 4 ERCL 154. 

48 See the European Commission (n 46); See also Gutman (n 3) 262-263. 

49 Proposal for a Regulation of the European Parliament and of the Council on a Common European Sales Law, COM (2011) 635 final, 
11.10.2011.  

50 Ibid Recital 9. 

51 Schulze and Stuyck (n 33) 8.  

52 Annex II to the Communication from the Commission to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions, COM(2014) 910 final, ‘Commission Work Programme 2015. A new Start’, 16 December 
2014. 

53 Available at http://europa.eu/rapid/press-release_MEMO-15-4920_en.htm (accessed on 05 June 2015).  

http://ec.europa.eu/justice/contract/files/feasibility_study_final.pdf
http://europa.eu/rapid/press-release_MEMO-15-4920_en.htm
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Thus far, we have focused on the path to harmonisation of European contract law that is 

currently under construction without addressing two important questions: whether this path is 

needed and if it is feasible.  

The question whether harmonisation of general contract law in Europe is needed is difficult to 

answer.54 There are arguments both in favour and against. Those in favour of harmonisation 

have traditionally focused on the facilitation of cross-border transactions and efficiency of the 

internal market.55 More recently, arguments based on wider social concerns have also been 

presented. For example, Collins, who was at one point against the idea of harmonisation,56 now 

argues that harmonisation of private law via a civil code consisting of principles rather than 

detailed rules can help build a transnational community which could give the peoples of Europe 

a common identity and lead to a European social model.57 Those against the harmonisation 

process generally argue that the perceived problems resulting from divergent laws either do not 

exist in reality58 or even if they do exist, do not outweigh the value in diversity.59  

There is also no clear answer to the question whether harmonising general contract law in 

Europe is feasible. Two different areas of doubts may be identified in this context. The first is the 

substantive feasibility of the harmonisation process. Legrand, for example, argues that the 

underlying cultural differences between common law and civil law traditions are 

irreconcilable.60 Similar arguments are raised by Mahoney.61 However, other scholars do not 

believe that arguments raised by Legrand prove that common law and civil law convergence is 

                                                           

54 See McKendrick (n 17) 23; Smits (n 26) 1189-1194. 

55 See O Lando, ‘Optimal or Mandatory Europeanisation of Contract Law’ (2000) 8 ERPL 56-69; F Gómez, ‘The Harmonization of 
Contract Law through European Rules: A Law and Economics Perspective’, (2008) 4 ERCL 2 89–118; H Collins, The European Civil 
Code, the Way Forward (CUP 2008); Q Zhou, ‘Harmonisation of European Contract Law: Default and Mandatory Rules’ in LA DiMatteo 
et al (eds), Commercial Contract Law: Transatlantic Perspectives (CUP 2013) 509-514; Gutman (n 3) 338-350. 

56 See for example, H Collins, ‘European Private Law and the Cultural Identity of States’, (1995) 3 ERPL 353-365; H Collins, 
‘Transaction Costs and Subsidiarity in European Contract Law’ in S Grundmann and J Stuyck (eds), An Academic Green Paper on 
European Contract Law (Kluwer 2002) 269-280. 

57 See among others, H Collins, 'Why Europe Needs a Civil Code: European Identity and the Social Model, ' in M Andenas et al (eds), 
Liber Amicorum Guido Alpa: Private Law Beyond the National Systems (British Institute of Comparative Law 2007); H Collins, The 
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or will be impossible.62 The other area of doubt is the legal-political feasibility of the 

harmonisation process. There is uncertainty whether harmonisation efforts which have their 

cord in the EU socket would ever be able to overcome various hurdles ranging from issues of 

legal competency, legitimacy to otherwise political support and acceptance. 63 The CESL provides 

an example of how such an initiative can have its cord pulled.  

 

7.2.3. Contractual Ineffectiveness on Grounds of Public Policy and Good Morals in the 

Harmonisation Movement  

 

Having provided a brief overview of the developments on the harmonisation of European 

contract law, the focus now shifts to the place of contractual ineffectiveness on grounds of public 

policy and good morals in this movement. More specifically, we will briefly consider how the 

PECL, DCFR and the CESL have sought to deal with the topic and how the results of the present 

research relate to this discussion. It will also be evaluated whether and how the convergences 

and divergences identified between English and Dutch law in this research would in any way 

vary in the hypothetical scenario where the respective national laws are replaced by these 

instruments as domestic law.  

As a starting point, the relevance of the present research to the topic of harmonisation of 

European contract law depends on the perspective one chooses to adopt. For example, if one 

adopts the view that harmonisation should primarily or exclusively be based on the aim to 

remove impediments to cross-border transactions and improving internal market efficiency in 

the economic sense, then the results of the present research concerning the application of public 

policy and good morals in ‘purely domestic’ cases may not be considered relevant, or only 

relevant to the extent they help remove impediments to cross-border trade. On the other hand, 

if, for example, a more social-oriented perspective is adopted, i.e. harmonisation is viewed as a 

tool for greater social cohesion of the European peoples, then the results of how arguments 
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based on public policy and good morals may be applied at the national level in a domestic case to 

result in the ineffectiveness of a contract would bear greater relevance.  

From this latter viewpoint, areas of genuine divergence between English and Dutch law in the 

ineffectiveness of contracts contrary to public policy and good morals are not viewed in terms of 

hurdles to cross-border market access (where they may have no practical relevance in any case) 

but rather as an expression of national self-identity that may hinder the progression towards a 

common European socio-political identity.64 Indeed, in a court’s decision that a contract is 

contrary to public policy and good morals, where not expressly stated, there stands a silent ‘our’ 

before ‘public policy and good morals’. The focus of harmonisation for this area of law would 

arguably concern redefining this ‘our’ to mean the EU as a whole rather than the member state 

alone. In other words, the idea of harmonisation would broadly refer to the intentional process 

of moving away from national notions of public interests to common European oriented public 

interests, even though they may at times be one and the same.  

 

7.2.3.1. Principles of European Contract Law 

 

Chapter 15 of the PECL deals with the topic of ‘Illegality’. This chapter arguably owes its life to 

Hector MacQueen, who proposed the inclusion of provisions on illegality and immorality in the 

PECL. In his words, ‘if PECL was to form a truly comprehensive system of contract law and a 

basis for a future European civil code, texts on illegality and immorality had to be included.’65 

MacQueen, in his particularly telling account on how the rules on illegality and immorality were 

eventually incorporated in the instrument, notes that Chapter 15 represents a compromise 

between members of the Commission who harboured different ideas on the motivation behind 

the PECL.66  

The most relevant article for the purposes of the present research is Article 15:101 which states 

that ‘A contract is of no effect to the extent that it is contrary to principles recognised as 

fundamental in the laws of the Member States of the European Union.’ The formulation 

‘principles recognised as fundamental’67 was chosen for two inter-related reasons. The first was 

to avoid national notions of ‘immorality, illegality at common law, public policy, ordre public and 
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bonos moros’ which could result in confusion.68 The second was to express European, as distinct 

from national or local ideas of morality or public policy.69 In accordance with the European spirit 

of the PECL, ‘merely national concepts as such have no effect upon contracts governed by the 

Principles and may not be invoked directly...’.70 Thus, the notion of fundamental principles in the 

PECL only concerns those principles which are recognised in the European Union at large.  

Guidance as to these fundamental principles may be obtained from such documents as the EC 

Treaty, the European Convention on Human Rights, and the European Union Charter on 

Fundamental Rights.71 The Comments accompanying the Article clarify that it extends to 

contracts placing undue restraints upon individual liberty, upon the right to work, or upon being 

otherwise in restraint of trade, contracts which are in conflict with the generally accepted norms 

of family life and sexual morality, and contracts which interfere with the due administration of 

justice. It is further suggested that ‘…comparative study can give further help in the 

identification and elucidation of principles recognised as fundamental in the laws of the Member 

States.’  

Nevertheless, considerable room is left for the interpretation of Article 15:101. For example, the 

criteria of ‘fundamental’, i.e. what makes a principle ‘fundamental’, and the extent to which a 

fundamental principle needs to be accepted across the Member States, i.e. accepted by all 

Member States, accepted by a majority of Members States or some other criteria of acceptance, 

to be recognised as a genuinely fundamental European principle under Article 15:101 is unclear. 

Similarly, the Comments, while noting that ‘the public policy underpinning principles recognised 

as fundamental may change over time, in accordance with prevailing norms of society as they 

develop’, do not clarify which ‘society’ is actually in focus. Storme is critical of the formulation of 

Article 15:101 and argues that ‘this is the wrong type of rule’.72 Among other reasons, he 

believes that the formulation ‘principles recognised as fundamental in the laws of the Member 

States of the European Union’ is too vague.73  

The analysis of purely domestic contracts, which have been the main focus of this research, 

under the PECL raises a number of difficulties. To begin with, the Rome I Regulation, which lays 

down choice-of-law rules for obligations in civil and commercial matters within the EU, does not 

allow contracting parties to choose non-state rules of law including the PECL and the DCFR as 
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the law applicable to contracts.74 Even if it were possible, it is admittedly hard to imagine the 

circumstances that would convince the parties to a purely domestic contract to choose the PECL 

over domestic law for the type of contracts considered in this research. Nevertheless, for the 

sake of exposition, let us consider the hypothetical scenario where both English and Dutch 

courts have to evaluate the validity of the contracts analysed in this research on the basis of 

Article 15:101 of the PECL instead of their respective national concepts of public policy and good 

morals.  

As identified in this research, areas where there is convergence between English and Dutch law 

in the ineffectiveness of contracts contrary to public policy, such as in relation to contracts 

fettering parental responsibilities, may provide evidence of the existence of an underlying 

fundamental European principle. This, however, is not guaranteed. To prove this, an analysis of 

the laws of all EU member states and EU law would be necessary. Further, the understanding of 

the extent to which courts can interfere in private relationships on the basis of such a principle 

may also have the tendency to vary over time in each jurisdiction, as a result of which 

pinpointing whether a particular principle is of a fundamental nature may be an inexact, 

speculative exercise. If the principle, on the basis of which a specific contract is found contrary to 

public policy and good morals in English and Dutch law, is also recognised as a fundamental 

European principle according to the requisite criteria (whatever that may be), the contract 

infringing it would be caught by Article 15:101. If not, the contract would be unaffected, despite 

it otherwise being contrary to public policy and good morals under both English and Dutch law. 

Thus, there will be either no change in the decisions of the English and Dutch courts, i.e. the 

contract will have no effect in both jurisdictions, or the decisions of both the English and Dutch 

courts will be reversed, i.e. the contract will have effect in both jurisdictions.  

Areas where there is genuine divergence between English and Dutch law in the ineffectiveness 

of contracts contrary to public policy and good morals, i.e. where the contract is ineffective on 

grounds of public policy and good morals in only one of the jurisdictions, such as contracts for 

prostitution, also lead to a variety of different scenarios. For example, since there is divergence 

in the treatment of a specific contract (e.g. contracts for prostitution) between the two systems, 

one could argue that this is evidence of an absence of a fundamental European principle which 

results in the ineffectiveness of the contract in question. If this is indeed the case, the contract 

would not be caught by Article 15:101 and the jurisdiction, in which the contract is held to be 

ineffective, would have to uphold it. Alternatively, it is also possible that there is a fundamental 

European principle in existence that results in the ineffectiveness of the contract but which is 

not recognised in the jurisdiction where the contract is upheld. In this scenario, the jurisdiction 
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in which the contract is considered valid would find that the contract is caught by Article 15:101. 

Thus, one could argue that according to this analysis, the decision of one of the courts would 

change to bring it in line with the other. Either the court which would find the contract contrary 

to public policy and good morals under national law would not reach the same conclusion under 

the PECL, or, alternatively, the court which would find the contract valid under national law 

would find it to be ineffective under the PECL. The eventual outcome would be the same in both 

jurisdictions.  

However, there may be an additional layer of complexity in the form of lack of consistency in the 

scope or application of the principle resulting in the ineffectiveness of the contract. For example, 

MacQueen points out that the ineffectiveness of contracts which are in conflict with the 

generally accepted norms of family life and sexual morality may be characterised as a European 

principle.75 The present research demonstrates that the scope and application of this principle 

varies widely between the English and Dutch legal systems, with the end result being 

significantly different.76 It is unclear how the PECL seeks to resolve this problem or whether it is 

considered to be a problem at all. One option would be to allow each national understanding of 

the principle to be applied. This may result in different outcomes in relation to the same 

contract, leading to questions on the effectiveness of the PECL as an instrument of 

harmonisation. Arguably, a more harmonisation-friendly option would be to establish a criterion 

which not only identifies fundamental European principles, but also illuminates their scope and 

application.  

Overall, Article 15:101, while not introducing any specific European content itself, tries to 

provide a framework for promoting European harmonisation. This would entail the national 

courts upholding principles recognised as fundamental at the European instead of the national 

level, in case there is a clash between the two. In theory, the end result does appear to be greater 

harmonisation. Even in this hypothetical world, however, one needs to point towards the 

unworkability of such a framework. For example, leaving aside political and legal debates, such 

as those on the legitimacy of national judges giving preference to European principles over 

national ones in case of conflict between the two, the practicality of exhaustively or 

comprehensively identifying these European fundamental principles and ensuring that judges of 

all Member States apply Article 15:101 in a manner that achieves some level of consistency is 
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questionable. Nevertheless, the academic value of the PECL generally and Article 15:101 cannot 

be undermined.  

 

7.2.3.2. The Draft Common Frame of Reference 

 

According to Article II. 7:301 of the DCFR, a contract contrary to ‘a principle recognised as 

fundamental in the laws of the Member States of the European Union’ is void insofar as nullity is 

required to give effect to that principle. This Article is largely based on Article 15:101 of the 

PECL,77 though the consequences of being caught by Article II.–7:301 DCFR may slightly differ 

from those of Article 15:101. The Comments accompanying Article II.–7:301 DCFR are also a 

slightly modified version of the Comments accompanying Article 15:101 PECL. They mainly 

reflect the linguistic differences between the two instruments that arise either because of the 

choice of words used within the instruments or other external developments e.g. reference to 

‘European Union law’ rather than ‘European Community law’. Thus, for the purposes of this 

research, the analysis undertaken in the context of the PECL is equally relevant in the context of 

the DCFR.  

 

7.2.3.3. The (withdrawn proposed) Regulation on a Common European Sales Law 

 

The approach adopted in the proposal for a regulation on a Common European Sales Law 

towards illegality and immorality, which has now been withdrawn by the Commission, also 

offers interesting insights into the perception of the topic at the European level. 

As noted earlier, the Expert Group was able to submit the feasibility report that preceded the 

proposal for CESL in a relatively short period. This commendable feat was arguably achieved 

because of inter alia two reasons. The first was the existence of prior instruments such as the 

PECL and the DCFR. The research, negotiations, debates, and deliberations in relation to these 

prior instruments provided the Expert Group useful reference points on European contract law, 

even though the CESL was intended to be a different kind of instrument i.e. optional instrument 

rather than an academic draft. The second reason was having some of the (distinguished) 

scholars involved in the drafting of prior instruments within the ranks of the Expert Group. 

Thus, one could say that there was a combination of expert knowledge and previous experience 

working in favour the Expert Group.  

In these circumstances, one may be forgiven for expecting a provision in the CESL that would 

have provided greater clarity and precision for dealing with contracts contrary to public policy 

and good morals at a European level. This was not to be. Recital 27 of the now withdrawn 
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proposed regulation on CESL confirmed that the instrument did not deal with contractual 

invalidity on grounds of illegality or immorality: 

 

All the matters of a contractual or non-contractual nature that are not addressed in the 

Common European Sales Law are governed by the pre-existing rules of the national law 

outside the Common European Sales Law that is applicable under Regulations (EC) No 

593/2008 and (EC) No 864/2007 or any other relevant conflict of law rule. These issues 

include [ … ] the invalidity of a contract arising from lack of capacity, illegality or 

immorality, [ … ]. 

 

Some commentators saw this as a major omission.78 After all, one can argue, if a new and 

improved rule or principle on illegal or immoral contracts could not have been introduced, the 

CESL may have borrowed Article II.–7:301 from the DCFR with some possible improvements, 

similar to the way the DCFR borrowed from the PECL. However, Beale (who was involved in the 

drafting of the PECL, the DCFR and the CESL) and Ringe note that it is not easy to see how Article 

II.–7:301 DCFR (which is based on Article 15:101 of the PECL) could have been incorporated 

into an optional instrument. According to them, Article II.–7:301 DCFR is ‘too vague: it gives no 

indication of which principles are recognized as fundamental in the laws of the Member States of 

the European Union and thus fall foul of the provision.’79 Essentially, one can deduce that the 

provision dealing with illegal or immoral contracts had to be clearer in its scope and application 

in the CESL then it had been in previous academic instruments. One reason for this higher 

burden may have been the instrument’s clear ambition of being used in practice within each 

Member’s State’s national law as a second contract law regime for contracts within its scope.  

In the absence of a provision dealing with illegality and immorality, either the domestic law 

chosen by the parties (under Article 3 of Rome I regulation) or applied by default (the law at the 

seller’s residence under Art 4 of the Rome I Regulation in B2B contracts, or the law at the 

consumer’s residence under Art 6 of the Rome I Regulation in B2C contracts) would dictate 

when and in what circumstances a contract may be considered contrary to public policy under 

the CESL. In addition, Articles 9 and 21 of the Rome I Regulation may also apply.  

The analysis of contracts considered in this research under the CESL raises certain difficulties. 

As a preliminary observation, the CESL was limited in its scope of application. CESL could have 
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only been chosen for cross-border sale of goods and provision of related services, and the supply 

of digital content (for example electronic books or downloaded music).80 Nevertheless, though 

quite unlikely, it is possible that if/when the CESL makes its return (in whatever form), its scope 

is extended so that it may apply content-wise to some or all of the contracts considered in the 

present research. If the approach adopted towards illegal or immoral contract is not altered in 

this ‘comeback version’, essentially national concepts of public policy and good morals would 

apply in the same manner as analysed in this research. Being governed by the CESL (in its 

updated form) would essentially make no significant difference.  

 

7.2.3.4.  Remarks 

 

The approaches adopted by the PECL, DCFR, and the now withdrawn CESL paint quite a peculiar 

picture of contractual ineffectiveness on grounds of public policy and good morals at the 

European level. It reveals that it may be possible to conceptualise theoretically a European 

model of contractual ineffectiveness on grounds of public policy and good morals. Nevertheless, 

none of the existing models were considered suitable for use in an instrument that had the 

potential of becoming law. It remains to be seen if and when a more ‘practical’ European concept 

of contractual ineffectiveness on grounds of public policy and good morals would emerge.  

 

7.3. SOME CONSIDERATIONS FOR THE FUTURE 

 

What does, or rather should, the future hold for the topic of contractual ineffectiveness on 

grounds of public policy and good morals in English and Dutch law? The following questions will 

explore certain considerations.  

 

Should public policy and good morals as grounds of contractual ineffectiveness be retained in the 

modern day English and Dutch contract law?  

 

The appeal of answering this question in the negative is directly proportional to the complexity 

associated with the topic in both the English and Dutch legal systems. Broadly speaking, a 

conceptually complicated and practically difficult topic would vanish from the respective 

contract law systems. Judges would no longer have to carry out the uncomfortable and 

imprecise task of evaluating societal values the infringement of which should result in the 

ineffectiveness of contracts; practitioners and parties would enjoy the certainty that private 

bargains would not be struck down by the application of public policy and good morals. 
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However, if one wishes to stretch this scenario further, the question of how to fill the gaps left by 

the hypothetical removal of public policy and good morals as grounds of contractual 

ineffectiveness must be addressed.  

Removing a concept embedded in a legal system would not be an easy task. Arguably, it would 

have to be done gradually as otherwise the legal system might not be able to cope with the strain 

generated by the sudden change. In other words, the tool for felling the tree of public policy and 

good morals as grounds of contractual ineffectiveness would be an axe rather than a chainsaw. 

The Dutch would be particularly aware of the problems that might come to light because of their 

experience with the removal of the concept of ‘cause’.81 Certain technical questions about the 

change to the Civil Code and the structure of Article 3:40 would also need to be addressed in the 

context of Dutch law. In any case, while it would not be possible to provide a comprehensive 

framework for filling the gaps in the two legal systems, some preliminary remarks can be made 

for exploring certain options and considering particular shifts in directions.  

As seen in Chapter 3, and to some extent in Chapters 4 and 6, human rights, whether or not 

explicitly acknowledged in judgments, have a connection with the concept of public policy and 

good morals. In certain circumstances, arguments based on public policy and good morals result 

in the ineffectiveness of contracts that restrict, infringe, or adversely affect the human rights of 

an individual under both English and Dutch law.82 Here, protecting the rights of the individual is 

considered to be in the interests of society. It was also observed that parties on either side of a 

dispute can in some way base their arguments on human rights.83 This leads one to the general 

question whether, in the absence of the concepts of public policy and good morals, human rights, 

rather than lurking in the background, could play, in some manner, a more ‘direct’ role in the 

judicial process. In other words, could a mechanism be developed for directly applying 

arguments based on human rights for determining the limits of private bargains? Stretching this 

further would also require a consideration of the consequences of a contract being found 

unreasonably infringing human rights. 

It must be admitted that such a head-on engagement with human rights for deciding the validity 

of a contract would be unprecedented, possibly even problematic in both the English and Dutch 

legal systems. Nevertheless, if the inspiration for the framework of such an approach is 

grounded in common European human rights, the benefits could include more certainty and 

uniformity. Building on Colombi Ciacchi’s work, one could further argue that such an approach 
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may even be more normatively and democratically legitimate.84 This change could even provide 

a more harmonisation friendly model for European contract law. Nevertheless, to provide a 

more sophisticated evaluation of the likelihood of success of such a proposal, a more detailed 

analysis would have to be undertaken. Also, one must not forget that the protection of human 

rights is just one of the roles played by the concepts of public policy and good morals.  

For disputes where the proposed human rights approach would not be applicable, a more 

expansive role of existing legislation, legislative interpretation, and/or a combination of other 

legal concepts may be envisioned. In this context, one difficult question that may need 

elucidation is whether statutory provisions with (some) links to the contract, which are not 

presently considered to result in its ineffectiveness, could be broadly interpreted to empower 

the judiciary to do so in certain circumstances. Given the ever-growing number of statutes, 

establishing a link between a statutory provision or principles distilled from a set of statutory 

provisions and a contract would not be entirely inconceivable. Nevertheless, interpreting a 

provision in such a way that it empowers the court to declare a contract ineffective while 

ensuring that it does not disrupt the harmony of the legal system may require some judicial 

creativity.  

However, before we pull the trigger on the unruly horse and the ugly duckling, we must also 

consider why we may need these animals. Here, one argument would be the possible unintended 

consequences of such an action. While eliminating the topic of public policy and good morals 

may seemingly erase one complicated island from the ocean of national English and Dutch 

contract law, the ripples this might generate may flood other topics with difficult choices of a 

similar nature. Thus, rather than having one complex area of contract law, we may end up 

having similar complexity spread across several other areas of contract law that take up the 

replacement role. Considerations of public policy and good morals, which require an analysis of 

different societal interests, would be alive in all but name.  

Further, while public policy and good morals as grounds of contractual ineffectiveness may be 

complicated to understand and difficult to apply in both the English and Dutch legal systems, the 

case law they have generated do not reflect outcomes that most would regard as incorrect or 

unjust.85 While there may be calls for more elaboration or better judicial reasoning, there does 

not appear to be any recent judgment on the English doctrine of public policy or Article 3:40(1) 

which has been heavily criticised on the basis that the judge(s) involved misidentified or 

wrongly applied the standard of good morals or public policy prevalent in the respective 

                                                           

84 See A Colombi Ciacchi, ‘Social Rights, Human Dignity and European Contract Law’ in S Grundmann, Constitutional Values and 
European Contract Law (Wolters Kluwer 2008) 157-158. 

85 See for example, The Law Commission, The Illegality Defence: A Consultative Report (2009, Consultation Paper No 189) 3.50.  
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societies.86 Thus, despite its difficulty, the judges have proven to be more than capable in 

handling these challenging animals.  

Finally, and perhaps the most convincing argument for keeping the unruly horse and the ugly 

duckling out of harm’s way is the comforting role they play for their respective legal systems. A 

contract law system can never be developed to such a level that it anticipates all possible 

eventualities arising out of a contract that might harm public interests. While adequate 

replacements may be found for the gatekeeper role presently being played by public policy and 

good morals for contracts currently categorised as harming public interests, it is uncertain 

whether these replacements would also have sufficient scope to keep in check contracts harming 

public interests that have not yet been identified. Public policy and good morals as grounds of 

contractual ineffectiveness, because of their open ended nature, play this role valiantly and serve 

as an ex-ante warning to private parties that the courts will not give effect to contracts that 

prejudice public interests, whatever they may be.  

 

How should judges approach public policy and good morals as grounds of contractual 

ineffectiveness in the present day?  

 

As noted at the outset of this research,87 English and Dutch judges do not engage in any 

empirical investigations outside the field of legal science for deciphering whether or not a 

contract is contrary to public policy and good morals.88 However, this does not necessarily mean 

that scientific and empirical knowledge should have no bearing on issues concerning questions 

of morality or public policy.  

Results from scientific and empirical sources could offer crucial insights on sensitive topics such 

as prostitution and surrogacy that generate deeply opposing views. In other technical areas, for 

instance, interest rates on loans and advances, scientific and empirical insights can provide 

concrete data as to appropriate caps, which are relevant to questions of morality and public 

policy. These insights may serve as tools of inclusive pluralism, which highlight a diversity of 

views regarding the public interest and the impact of legal decisions on the public. They also 

have the potential to depoliticise the decision-making process because of their (possibly 

perceived) objectivity and neutrality. The fact that scientific and empirical studies are now 

widely available and easily accessible further supports their candidacy for a more integral role 

in the application of public policy and good morals in the present day. These considerations 

                                                           

86 However, see the dissenting judgment of Lady Hale in Radmacher (formerly Granatino) v Granatino [2010] UKSC 42. 

87 Chapter 2, Section 2.4.1. 

88 The English courts have been particularly conservative in this respect; see D Lloyd, Public Policy: A Comparative Study in English 
and French Law (University of London: Athlone Press 1953) 128-129; R Buckley, Illegality and Public Policy (3rd ed, Sweet and 
Maxwell 2013) 102-103. 
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tempt one to question whether, and if so, to what extent, the prevalent approaches of the English 

and Dutch judges towards the use of empirical and scientific evidence for resolving questions of 

public policy and good morals need to be reconsidered. In other words, should judges be more 

receptive towards the use of scientific and empirical evidence when applying public policy and 

good morals as grounds of contractual ineffectiveness.  

The pursuit of finding the optimum role for scientific and empirical results in legal reasoning has 

generated copious amounts of interest not only in academic scholarship but also in legal 

practice.89 While the nuances of this discipline cannot be elaborated in the ambit of this section, 

suffice it to say that the answers to how, when and why scientific insights can be translated into 

normative legal conclusions for deciding cases remain in murky waters.90 Scholars emphasise 

that empirical evidence can provide ‘crucial insights into important public policy issues’; 

nevertheless, it cannot answer all legal questions that may ultimately turn on normative issues.91  

Focusing on the use of results from scientific and empirical research (where available) as the 

sole or main basis for determining the standard of good morals or public policy reveals several 

shades of uncertainty. To begin with, there is uncertainty whether such data would be suitable 

for use in legal practice. The perimeters of the research and the intended audience may make the 

use of such research inadequate for direct application in legal cases. Related to this is the 

uncertainty as to whether the results of the scientific or empirical research would be accurately 

understood and interpreted by the judges.  

There is also uncertainty as to the selection criteria of the relevant data. While litigating parties 

to a dispute may also submit scientific and empirical evidence supporting their submissions, 

which may translate into an increase in costs for them, ultimately its acceptability will depend 

on the judges. Given that there may be several studies on the same subject matter, there is no 

clear standard established under either English or Dutch law for determining which scientific or 

empirical data should be used for extracting possible considerations of morality or public policy. 

One could possibly argue that the most recent study should be used. However, this does not 

necessarily guarantee the most accurate results. Related to this is the uncertainty that may 

result from studies that contradict each other. There are no guidelines as to which study should 

be given preference. The reputation of the scientists and institutions involved may be an 

indicator of quality but cannot be taken as a definitive benchmark for evaluating contradictory 

                                                           

89 See for example, JL Tapp and FJ Levine, ‘Legal Socialization: Strategies for an Ethical Legality’ (1974) Stanford Law Review volume 
27, number 1, 1-72; P Cserne, ‘Policy Arguments Before Courts: Identifying and Evaluating Consequence-Based Judicial Reasoning’ 
(2009), Humanitas Journal of European Studies, volume 3, 9-30; B Schotel, ‘Legislation, Empirical Research and Juridical Law’ (2013) 
The Theory and Practice of Legislation, volume 1, number 3, 501-532; G van Dijck, ‘Empirical Legal Studies’ (2011) WPNR number 
6912, 1105; I Giesen, ‘The Use and Incorporation of Extralegal Insights in Legal Reasoning’ (2015) 11 Utrecht Law Review 1.  

90 See for example LH Eckensberger, ‘Contextualizing moral judgment: Challenges of interrelating the normative (ought judgments) 
and the descriptive (knowledge of facts), the cognitive and the affective’ in L Smith & J Vonèche (eds.), Norms in human development 
(CUP 2006) 141-168; J.M. Smits, The mind and method of legal academic. On the nature, method and organization of the legal discipline 
(Edward Elgar 2012) 16. 

91 RM Lawless, JK Robbennolt and TS Ulen, Empirical Methods in Law (Wolters Kluwer 2010) 21. 
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studies. The combination of all these factors diminishes the appeal of scientific and empirical 

evidence as a direct source for determining questions of public policy or morality.  

A possible alternative could be the use of expert witnesses or Amicus Curiae, who could offer 

latest insights from scientific and empirical research in (more) understandable terms. While the 

role such external experts could play in private law disputes is generally well-recognised in the 

English legal system,92 it is still under consideration in the Dutch legal system. Various 

committees have highlighted the potential of such experts in contributing to a more socially 

responsible judicial decision-making process.93 Langemeijer et al. confirm that there are no 

formal legal restrictions on the Dutch Supreme Court to hear evidence of external experts in civil 

law disputes;94 however, the burden of the costs of appointing experts may make it less 

desirable for the litigating parties to do so.95 It is further noted that particularly in cases where a 

public interest is involved, Amicus Curiae briefs, provided their use is suitably regulated, may 

contribute towards improving the quality of the decisions and their social acceptability.96 In any 

case, in the appointment of external experts, national professional associations, such as the 

British Psychological Society and The Dutch Association of Psychologists (Nederlands Instituut 

van Psychologen) could play a role and recommend suitable professionals in their respective 

jurisdictions. Nevertheless, asking expert witnesses to determine the ambit of morality or public 

policy on the basis of their knowledge, besides possibly undermining judicial authority, could 

raise difficulties similar to those pointed out in relation to the use of scientific and empirical 

studies.  

While scientific and empirical insights may not be suitable for playing the lead role in resolving 

disputes involving public policy considerations, such information may be helpful in 

supplementing the balancing of interests when reaching an outcome.97 More specifically, once 

the conflicting interests that would need to be balanced for determining whether or not a 

contract is contrary to public policy and good morals have been identified, judges could utilise 

insights from empirical research (where appropriate) as one of the factors in the light of which 

weight is attributed to each interest. Alternatively, expert witnesses could provide their opinion 

on a specific interest identified by the judiciary to help in the attribution of weight. In more 

metaphorical terms, if judges have their fingers on the pulse of society when determining the 

                                                           

92 See for example Allen v Sir Alfred McAlpine & Sons Ltd [1968] 2 QB 229, 266. 

93 See for example, Wetenschappelijke Raad voor het Regeringsbeleid, De toekomst van de nationale rechtsstaat (Rapport no. 63, Sdu 
Uitgevers 2002), 271-272. For the reaction of the government see, Kamerstukken II 2003/04, 29 279, no. 1, 28. See also 
Kamerstukken II 2007/08, 29 279, no. 69; see also HCF Schoordijk, ‘Tijd voor een amicus curiae’ NJB 2007, 1466.  

94 See Article 393(2) of the Dutch Code of Civil Procedure; See also HR 6 juni 2014, ECLI:NL:HR:2014:3068, NJ 2014, 300.  

95 FF Langemeijer, JE van de Bunt, S Sierksma, 'Het raadplegen van externe deskundigen in burgerlijke zaken door de Hoge Raad of 
het parket' (2009) TREMA no. 4, 130-131. 

96 Ibid 135. 

97 See the opinion of AG L Timmerman on HR 18 april 2014, ECLI:NL:HR:2014:948, NJ 2014,507, para 3.7-3.8, where he inter alia 
utilised social science evidence in reaching his conclusion.  
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ambit of good morals and public policy, empirical insights could be seen as a stopwatch: an 

instrument that assists in the calculation of this pulse rate.  

Several benefits of an approach under which judicial intuition is retained as the primary source 

of identifying and balancing conflicting interests with insights from empirical evidence aiding 

the judiciary (where deemed appropriate) can be identified. For example, this approach could 

improve the quality of the judgments; provide greater legitimacy and transparency to the 

decision-making process. Where scientific or empirical studies are used to back legal reasoning, 

the identity (in the sense of gender, race and ethnicity) of the judge, at least to an extent, may 

fade into the background due to the perceived objectivity of the studies. Similarly, any claims of 

arbitrariness could be countered, at least to a certain degree, on the basis of rationalisation 

through scientific knowledge. Empirical evidence can thus assist and advance the understanding 

of law. Nevertheless, the benefits of such an approach would need to be weighed against its 

impact on the efficiency of the legal systems and the possible increase in costs. Also, it must be 

emphasised that while drawing linkages between empirical and scientific insights and judicial 

reasoning may be beneficial, ultimately the discretion to do so must rest with the judges. In the 

(unlikely) scenario where the courts establish a principle which is manifestly contrary to the 

values of the society, a safeguard exists in the form of the legislature intervening and passing 

appropriate law.  

 

How should the harmonisation of public policy and good morals as grounds of contractual 

ineffectiveness take place, if it is to take place? 

 

There is no clear answer if harmonisation of this area of law is necessary or desirable. As noted 

in Section 7.2.2., one perspective from which the effort of harmonisation of this area may appear 

to be worthwhile is its possible role in advancing a common European socio-political identity.98 

According to Collins, the absence of a comprehensive sense of European identity means that 

‘citizens of other countries are regarded as ‘others’, not part of the same community, to whom no 

obligations of loyalty and support are owed aside from existing contractual commitments.’99 

This has resulted in inter alia the European Union being noticeably ineffective in promoting its 

key objectives of economic and social progress and cohesion.100 Harmonising public policy and 

good morals in contract law, in the sense of shifting the focus of public policy and good morals 

from protecting national public interests to European public interests may help contribute in the 

creation of an European socio-political identity. Sceptics may, however, argue that it is neither 

                                                           

98 See also Collins 2007, 2008, 2013 (n 57). 

99 Ibid 2013 (n 57) 915. 

100 See Collins 2007 (n 57). 
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certain whether the harmonisation of this area would actually contribute towards the 

development of a common European socio-political identity nor guaranteed that establishing 

this identity would help achieve any aims. Thus, the present situation is not entirely settled.  

Section 7.2.3. highlighted two different existing attempts – the first in the PECL and the second in 

the DCFR - that sought to provide a more European approach for dealing with contracts contrary 

to public policy and good morals; the latter building upon the former. Both took the form of a 

provision in a model law instrument. These attempts, however, were not considered suitable for 

use in the CESL which, though now withdrawn, could have become optional law. The likelihood 

of a future provision (introduced by some instrument) encapsulating a European norm on 

contracts contrary to public policy or good morals which not only satiates the academic appetite 

but also fulfils the requirement of suitability for use in legal practice cannot be ruled out; 

however, the chances of such a provision do appear to be low. Such scepticism is a result of 

reasons ranging from the complexity of the topic to the difficulty in reaching a political 

consensus on the potential scope of such a provision at the European level. Nevertheless, the 

prior attempts lead to a more fundamental question on the manner most suitable for 

harmonising this area of law. If the harmonisation of this area of law is to take place, should the 

use of legislative provisions be the mechanism for this harmonisation in the future?  

Colombi Ciacchi argues that harmonised legal provisions are ‘neither necessary nor sufficient’ 

for effective protection of the same basic interests in different legal systems. 101 They are not 

necessary because the same degree of protection of a certain interest can be achieved by 

applying widely different legislative provisions or case law doctrines.102 They are not sufficient 

because even the application of totally uniform rules can lead to varying results in different 

countries.103 These arguments can be endorsed on the basis of the present research. For 

example, in Chapter 2, it was observed that even though the legal grounds on the basis of which 

contracts unreasonably and disproportionately infringing an individual’s right to work are 

different in English and Dutch law i.e. public policy doctrine in English law as opposed to the 

specific Article 7:653 in Dutch law, both legal systems utilise similar criteria to determine 

whether or not the restriction should be held ineffective. 104 Further, in Chapter 5, it was 

observed that contracts for performing an act in a friendly foreign country which are contrary to 

its law may be found contrary to public policy and good morals under both English and Dutch 

                                                           

101 A Colombi Ciacchi, 'Non-Legislative Harmonisation of Private Law under the European Constitution: The Case of Unfair 
Suretyships' (2005) 13 ERPL, 3, 296. 

102 Ibid. 

103 Ibid. 

104 See Chapter 2. 
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law.105 However, the scope of public policy and good morals in the two legal systems varies 

significantly as far as such contracts are concerned.  

According to Colombi Ciacchi, non-legislative harmonisation through judicial governance may 

offer a potentially more effective and sensitive way of harmonising the standards of protection 

of certain interests.106 It is more effective because the protection of a certain right depends 

primarily on how judges apply the law in a specific case rather than what is written in the text 

books. It is more sensitive because case law convergence can occur even in a context of greatest 

diversity of legal cultures.107 Similar arguments are raised by Kenny, who presents the view that 

‘non-legislative harmonisation through judicial convergence’ may be a more effective, sensitive 

and constitutionally legitimate way of harmonising private law.108 While cooperation between 

judiciaries could theoretically be conducive for the harmonisation of public policy and good 

morals as grounds of contractual ineffectiveness, how would such an approach work in practice?  

To answer this question we must begin by pointing out that all European legal systems already 

reserve the right to declare a contract ineffective if it is legally or morally offensive. This means 

that no further effort needs to be made for the harmonisation of the legal basis on which 

contracts contrary to public policy and good morals are found to be ineffective, at least to the 

extent that a new rule, either legislative or otherwise, has to be introduced in any Member State. 

Focus then shifts to the content of the existing rules and the consequences of their violation. The 

extent to which there are divergences and convergences between Member States in the 

application of public policy and good morals as grounds of contractual ineffectiveness is not 

entirely clear. One may also question whether it would even be possible to determine this, given 

the dynamic nature of the concepts and the number of jurisdictions involved. Nevertheless, if the 

results of the present research are taken to be roughly indicative of the wider European picture, 

it may be expected that there are some areas of convergence with wider areas of divergence.  

Areas where there is existing convergence may not require any further action since, depending 

on the nature of the convergence, they may already represent, besides national norms of public 

policy and good morals, norms of European public policy and morality. On the other hand, areas 

of divergence may require some degree of harmonisation depending on the nature of the 

divergence. For example, areas of divergence resulting from specific legislation (or its 

interpretation) enacted to counter a national concern may require a different approach to areas 

where there is no targeted legislation, and the concept of public policy and good morals as 

grounds of contractual ineffectiveness are applied and interpreted differently. In the latter 

                                                           

105 See Chapter 5. 

106 Ibid.  

107 Ibid . 

108 M Kenny, ‘Standing Surety in Europe: Common Core or Tower of Babel?’ (2007) 70 MLR 2, 196. 
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scenario, harmonisation by judicial cooperation would translate into judges deliberately 

interpreting and applying national norms of public policy and morality in the light of European 

values with the intention (and arguably, hope) to eventually eradicate the divergences.  

Understandably, this would be a difficult and imprecise task. In this context, where relevant, 

common European human rights may assist the judges in decision-making109 by providing a 

common reference point in the light of which national norms of public policy and morality may 

be interpreted. In other areas, comparative studies could assist in highlighting common 

European norms.110 Further, improving access to judgments of different European courts and 

translating them into other European languages could also ease the decision-making task.111 

Besides focusing specifically on decision-making, the overall interaction between judges from 

the different Member States and European Courts should also be promoted. Greater interaction 

between judges could foster a more European understanding of concerns of public policy and 

morality. Here, the already existing initiatives such as the European Judicial Network112 and 

European Judicial Training,113 coupled with new proposals, for example a conference for 

discussing important issues of public policy and morality that judges have faced each year, could 

facilitate the harmonisation task.  

Drawing on the results of the present research, one can conclude that this mode of 

harmonisation has so far not made enough impact to be felt, at least in the English and Dutch 

legal systems. Its success depends on the attitude, perception and willingness of the judges. 

Whether national judges would be convinced of the benefits of harmonising this area of law 

remains to be seen. 

 

  

                                                           

109 See Colombi Ciacchi (n 99). See also A Colombi Ciacchi, ‘European Fundamental Rights, Private Law, and Judicial Governance’ in H 
Micklitz (ed), Constitutionalization of European Private Law: XXII/2 (OUP 2014) 102. 

110 See for example ALB Colombi Ciacchi, C Mak and Z Mansoor (eds), Immoral Contracts in Europe (forthcoming 2016). 

111 A Colombi Ciacchi, ‘Governance & Legal Methodology’ in A Colombi Ciacchi et al. (eds.) Law & Governance – Beyond the Public-
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112 See the website at http://ec.europa.eu/justice/civil/judicial-cooperation/european-network/index_en.htm (accessed on 05 June 
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SUMMARY 

  

All European legal systems make provision for the ineffectiveness of contracts contrary to public 

policy and/or good morals. These general grounds of ineffectiveness are only applied in the 

absence of more specific grounds of unlawfulness of contracts.  

 

The INTRODUCTORY CHAPTER of this work explains its goals and sets out its parameters. 

Identifying genuine convergences and divergences between different EU member states in the 

application of general rules of public policy and good morals in contract law can provide several 

key insights. These rules not only offer a window into an area of legal practice but also a 

peephole into wider societal concerns. Unfortunately, contemporary comparative law literature 

has largely ignored this area, at least as far as detailed analyses are concerned. To fill this gap, 

this study presents a comparative analysis of rules of public policy and good morals and their 

application in the English and Dutch legal systems. Using the results, it further offers insights for 

the harmonisation of European contract law as far as the topic of public policy and good morals 

is concerned, along with some considerations for the future.  

 

CHAPTER TWO introduces the rules of public policy and good morals in English and Dutch 

contract law, and explains the methodological framework which is used for analysing and 

comparing them. In English law, contracts contrary to public policy fall within the scope of the 

common law doctrine of illegality. Over the course of history, there have been several defining 

debates on the scope of the topic. Particularly visible in this context are discussions on whether 

judges should exercise discretion when deciding on novel and socially sensitive cases and 

whether new categories of contracts contrary to public policy can be defined. Modern thinking 

points to the affirmative as public policy is seen as a tool for protecting public interests, which 

may change over time and require reconsideration. Under Dutch law, Article 3:40(1) of the Civil 

Code provides for the nullity of juridical acts that by their content or necessary implications 

conflict with good morals or public order. During the development process of the current Civil 

Code, the Dutch legislator clarified that good morals and public order are ‘open norms’. Under 

the old Civil Code, the application of public policy and good morals as grounds of contractual 

ineffectiveness was criticised because of the confusion resulting from the requirement of ‘cause’. 

The eventual outcome of this was the introduction of a new framework in the current Civil Code 

without the requirement of cause. However, the new framework is also heavily criticised. 

Chapter 2 also provides some comparative observations on the foundation of the rules and 

considers certain practical aspects, particularly the role of the judges in applying rules of public 

policy. Further, it clarifies the specific types of contracts, which are grouped together in clusters 
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on the basis of certain commonalities, that are analysed for comparing English and Dutch law. 

These clusters concern (i) restrictions on human rights; (ii) the commercialization of human 

body and relationships; (iii) internal functioning, foreign relations and security of the state and 

(iv) other potentially exploitative relations. The methodology developed for analysing specific 

type of contracts within each identified cluster firstly focuses on clarifying how the law on 

contractual ineffectiveness on grounds of public policy and good morals has been applied. It then 

highlights and compares the conflicting interests underlying both the past and present 

interpretations and applications of the law. The utility of this ‘interest-based comparative 

methodology’ includes its ability to separate the prior application of the law from the interests 

that may shape its present application. 

 

CHAPTER THREE provides the first comparative cluster and focusses on the ineffectiveness of 

contracts on grounds of public policy and good morals because they restrict the exercise of a 

human right under English or Dutch law. While the theme of discussion in this chapter may be 

relevant to contracts restricting the exercise of any human right in general, this chapter 

specifically considers contracts that restrict a person’s right to work, right to education, freedom 

of religion, freedom of marriage and right to personal liberty. Generally speaking, there exists a 

framework in Dutch law in the form of the Mensendieck test for evaluating whether or not a 

contractual restriction on an individual’s freedom is contrary to public policy and good morals. 

This framework requires an evaluation of the interest served by the restriction. If this interest is 

of overriding importance that justifies restraining an individual’s freedom, the restriction would 

be upheld. English law differs in this respect and does not contain an across the board test that 

can be applied whenever the determination of whether or not a contractual restriction on the 

exercise of a specific human right is contrary to public policy and good morals forms the crux of 

a dispute. Specifically, in relation to restrictions on the right to work imposed through post-

employment covenants in an employment relationship, English and Dutch law diverge in the 

application of public policy and good morals. In English law, an unreasonable restraint would be 

found contrary to public policy. On the other hand, Dutch courts have been specifically 

authorised by Article 7:653 (3) to nullify unreasonable restraints. Thus, despite the divergence 

in the grounds of ineffectiveness, there may be convergence in relation to the judicial reasoning 

employed in the resolution of a dispute and the possible outcome. The extent to which English 

and Dutch law converge or diverge in the ineffectiveness of contractual restrictions on the right 

to education and right to personal liberty on grounds of public policy and good morals is 

currently not clear. Further, while the two legal systems appear to diverge in relation to the 

ineffectiveness of contractual restrictions on the right to freedom of religion, keeping in view 

recent developments, it is not clear if this would remain the case in the future. Finally, there 
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appears to be some convergence between English and Dutch law in the use and the manner of 

application of public policy and good morals as grounds for the ineffectiveness in relation to 

contracts restricting the right to freedom of marriage.  

 

CHAPTER FOUR focusses on contracts that are traditionally treated as contrary to public policy 

and good morals either under English or Dutch law because they facilitate the commercialisation 

of the human body or relationships for a purpose that arguably ought not to be commercialised. 

Specifically, the chapter focusses on four types of contracts: (i) marriage brokerage contracts, 

(ii) contracts fettering the exercise of parental responsibilities, (iii) contracts associated with 

prostitution, and finally, (iv) surrogacy contracts. In relation to marriage brokerage agreements, 

the application of English and Dutch law on contractual ineffectiveness on grounds of public 

policy and good morals, as currently contained in the case books, appear to diverge. 

Nevertheless, keeping in view current academic opinion and societal attitude, it appears that 

there will be convergence in the approaches if a dispute arises in the present day. These 

contracts would be upheld. The topic of contracts fettering the exercise of parental 

responsibilities is an area where, even though there is considerable divergence in the underlying 

family law framework, there appears to be some existing convergence between English and 

Dutch law in the application of public policy and good morals as grounds of contractual 

ineffectiveness. It remains to be seen how the English and Dutch courts deal with such contracts 

in the present day; nevertheless, it can be anticipated that a comprehensive contractual 

restriction on the exercise of parental responsibilities of a parent will be found objectionable on 

grounds of public policy and good morals in both legal systems. There appears to be divergence 

between English and Dutch law in the application of public policy and good morals as grounds of 

contractual ineffectiveness as far as contracts associated with prostitution are concerned. Under 

English law, while prostitution is not illegal, it appears public policy results in the ineffectiveness 

of both contracts facilitating prostitution and contracts for prostitution. In Dutch law, a 

distinction is made between voluntary prostitution and exploitation. The Dutch Criminal Code 

prohibits activities that result in the exploitation of individuals. Contracts facilitating voluntary 

prostitution are valid and enforceable. The status of contracts for voluntary prostitution is less 

clear. Prostitution is a legitimate profession but contracts for prostitution may be placed in the 

precarious position of being classified as valid but ineffective. The underlying interest behind 

both English and Dutch law, i.e. protection of the weaker party, however, may not be entirely 

dissimilar. Surrogacy contracts are unenforceable by legislation in the English legal system. In 

the Dutch legal system, such contracts are considered to be ineffective on grounds of public 

policy and good morals. Even though there may not be convergence in terms of the application 
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of public policy and good morals as grounds of contractual ineffectiveness, since in English law 

specific legislation is in existence, there may be convergence in terms of the results.  

 

The focus of CHAPTER FIVE is on contracts that have an undesirable impact on the functioning of 

governmental institutions, foreign affairs, and national security of a state. Specifically, the focus 

is on (i) contracts that involve performing an act in a friendly foreign country which is illegal 

under the law of that country (ii) contracts for trading with the enemy (iii) contracts by which a 

victim of a tort, that also constitutes a crime, agrees not to bring private criminal proceedings 

against the perpetrator in return for certain compensation (iv) contracts for defrauding the 

fiscal authorities; and (v) contracts injurious to good government, particularly contracts for 

trading in influence. In relation to the ineffectiveness of contracts involving an illegal act in a 

friendly foreign country, English and Dutch law converge to the extent that such agreements 

may be found contrary to public policy and good morals in both legal systems. However, there is 

divergence in the scope of the application of public policy and good morals, as the English 

approach appears to be significantly wider. Further, it is not entirely clear whether there is 

convergence (or divergence) in the ineffectiveness of contracts for trading with the enemy on 

grounds of public policy and good morals between English and Dutch law. The ineffectiveness of 

contracts by which the victim of a tort that also constitutes a crime agrees not to bring criminal 

proceedings against the perpetrator on grounds of public policy and good morals is an area 

where there is considerable divergence between English and Dutch law. This divergence 

primarily arises as a result of the underlying differences between the English and Dutch criminal 

justice systems. However, there appears to be significant convergence between English and 

Dutch law in the use and the manner of application of public policy and good morals as grounds 

of contractual ineffectiveness as far as contracts that are intended to be used in a manner that 

misleads the relevant tax authorities are concerned. In relation to contracts for trading in 

influence, there appears to divergence between English and Dutch law; however this is not 

entirely certain.  

 

CHAPTER SIX focuses on other contracts that are either exploitative in nature or intended to be 

used by one party against the other as an instrument of exploitation. This chapter analyses two 

examples of such contracts which could not be discussed within the framework of earlier 

chapters: (i) usurious contracts, and (ii) confidentiality agreements. In relation to usurious 

contracts, English and Dutch law diverge in the application of public policy and good morals as 

grounds of ineffectiveness. In certain circumstances, these grounds operate in Dutch law to 

result in the ineffectiveness of usurious contracts. In English law this is not the case, as 

arguments based on grounds of public policy and morality are not applied as grounds of 
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ineffectiveness of usurious contracts. On the other hand, there appears to be significant 

convergence between English and Dutch law in the use and manner of application of public 

policy and good morals as grounds of ineffectiveness as far as exploitative confidentiality 

agreements are concerned. 

 

Finally, CHAPTER SEVEN consolidates the general comparative trends that can be deduced from 

this research and reconciles them with (some of the) efforts at the European level seeking to 

provide a European model of contractual ineffectiveness on grounds of public policy and good 

morals. In this context, the approaches adopted by the Principles of European Contract Law 

(PECL), Draft Common Frame of Reference (DCFR), and the now withdrawn proposal for a 

Common European Sales Law (CESL) paint quite a peculiar picture at the European level. PECL 

and the DCFR reveal that it may be possible to conceptualise a European model of contractual 

ineffectiveness on grounds of public policy and good morals. Nevertheless, none of the models 

were considered suitable for use in the CESL, an instrument that had the potential of becoming 

law. It remains to be seen if and when a more ‘practical’ European concept of contractual 

ineffectiveness on grounds of public policy and good morals would emerge. Finally the research 

considers the questions (i) whether public policy and good morals in English and Dutch contract 

law should be retained as grounds of contractual ineffectiveness; (ii) how judges should 

approach public policy and good morals as grounds of contractual ineffectiveness in the present 

day; and (iii) how the harmonisation of public policy and good morals as grounds of contractual 

ineffectiveness should take place at the European level, if it is to take place. Given that despite 

the associated difficulty, judges have proven to be more than capable in handling the application 

of public policy and good morals, it is suggested that these grounds should be retained. 

Nevertheless, it is recommended that judges should utilise insights from empirical research 

(where appropriate) as one of the factors in the light of which they attribute weight to 

conflicting interests they need to balance for deciding a case. Finally, as to the harmonisation of 

public policy and good morals at the European level, it is suggested that non-legislative 

harmonisation through judicial governance may offer a potentially more effective and sensitive 

solution. This may mean judges deliberately interpreting and applying national norms of public 

policy and morality in the light of European values with the intention (and arguably, hope) to 

eventually eradicate the divergences. 
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SAMENVATTING 

 

In alle Europese rechtsstelsels wordt aan overeenkomsten die in strijd zijn met de goede zeden 

of de openbare orde, de werking onthouden. Deze algemene grondslagen van ongeldigheid zijn 

slechts van toepassing indien geen meer specifieke bepaling van toepassing is.  

 

In het INLEIDENDE HOOFDSTUK hoofdstuk van deze dissertatie worden de doelen en de 

parameters van het onderzoek uiteengezet. Het identificeren van overeenkomsten en verschillen 

in de toepassing van de algemene regels van “openbare orde” en “goede zeden” in het 

overeenkomstenrecht van verschillende lidstaten van de EU kan ons belangrijke inzichten 

verschaffen. Deze regels geven niet alleen inzicht in een gebied van de rechtspraktijk, maar ook 

in bredere maatschappelijke kwesties. Helaas is in de hedendaagse rechtsvergelijkende 

literatuur nauwelijks aandacht besteed aan dit gebied, tenminste wat diepgaande analyses 

betreft. Om dit gat te vullen, biedt deze studie een rechtsvergelijkende analyse van de toepassing 

van de regels van de openbare orde en de goede zeden in het Engelse en het Nederlandse recht. 

Op grond van de resultaten van deze analyse verschaft deze studie verder inzicht in de 

harmonisatie van het Europese privaatrecht op het onderzochte gebied en worden enkele op de 

toekomst gerichte kwesties behandeld. 

 

HOOFDSTUK 2 bevat een inleiding tot de concepten “openbare orde” en “goede zeden” in het 

Engelse en het Nederlandse overeenkomstenrecht. In dit hoofdstuk wordt tevens het 

methodologische kader uiteengezet dat wordt gebruikt om de toepassing van deze concepten te 

analyseren en te vergelijken. In het Engelse recht valt een overeenkomst die in strijd is met de 

openbare orde onder de common law doctrine of illegality, met andere woorden: dergelijke 

overeenkomsten zijn in strijd met de wet. In de geschiedenis zijn er meerdere belangrijke 

debatten geweest over het toepassingsbereik van deze rechtsfiguur. In het bijzonder is erover 

gediscussieerd of rechters een bepaalde beleidsvrijheid toekomt wanneer zij moeten beslissen 

over nieuwe en maatschappelijk gevoelige kwesties en of rechters nieuwe categorieën van 

overeenkomsten die in strijd zijn met de openbare orde kunnen introduceren. In het heden 

lijken deze vragen bevestigend te worden beantwoord omdat “openbare orde” wordt gezien als 

een instrument ter bescherming van het algemeen belang, hetwelk kan veranderen en steeds 

opnieuw vastgesteld moet worden. In het Nederlandse bepaalt art. 3:40 lid 1 BW dat 

rechtshandelingen die door inhoud of strekking in strijd zijn met de openbare orde of de goede 

zeden, nietig zijn. Tijdens de ontwerpfase van het nieuwe BW gaf de wetgever aan dat “openbare 

orde” en “goede zeden” open normen zijn. Onder het oude BW was de toepassing van “openbare 

orde” en “goede zeden” bekritiseerd op grond van de verwarring die door het “causa”-vereiste 
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was ontstaan. Het huidige kader is echter ook aan stevige kritiek onderhevig. Hoofdstuk 2 bevat 

tevens enkele rechtsvergelijkende opmerkingen over het fundament van deze regels en 

bepaalde praktische aspecten, in het bijzonder de rol van de rechter bij de toepassing van de 

regels. Verder introduceert Hoofdstuk 2 verschillende categorieën van overeenkomsten die 

worden gebruikt om het Engelse en het Nederlandse recht te vergelijken. Deze categorieën zijn 

gebaseerd op bepaalde gezamenlijke kenmerken van deze overeenkomsten. Deze categorieën 

betreffen (i) beperkingen van fundamentele rechten; (ii) de commercialisatie van het menselijke 

lichaam en menselijke relaties; (iii) het interne functioneren, de internationale betrekkingen en 

veiligheid van de Staat; en (iv) andere (potentiële) uitbuitingsverhoudingen. De methode die 

voor de rechtsvergelijkende analyse wordt gebruikt, houdt twee stappen in. Ten eerste wordt 

uiteengezet hoe de nietigheid van een overeenkomst wegens strijd met de openbare orde of de 

goede zeden wordt toegepast. Daarna worden de conflicterende belangen die ten grondslag 

liggen aan de interpretatie en toepassing van de wet in het heden en het verleden, vastgesteld en 

vergeleken. De nut van deze op belangen gebaseerde rechtsvergelijkende methodologie vloeit 

ook voort uit de mogelijkheid om de toepassing van de wet in het verleden te scheiden van 

belangen die de momentele toepassing van de wet bepalen. 

 

HOOFDSTUK 3 bevat de rechtsvergelijkende analyse van de eerste categorie van overeenkomsten. 

Het zwaartepunt van deze analyse is de ongeldigheid van een overeenkomst die de uitoefening 

van fundamentele rechten beperkt, wegens strijd met de openbare orde of goede zeden. In het 

bijzonder worden overeenkomsten onderzocht die het recht om te werken, het recht op 

onderwijs, de vrijheid van godsdienst, de vrijheid van huwelijk en het recht op persoonlijke 

vrijheid beperken. Vanzelfsprekend kan dit vraagstuk ook relevant zijn voor overeenkomsten 

die andere fundamentele rechten beperken. In het Nederlandse recht wordt in het algemeen de 

Mensendieck toets toegepast om te beoordelen of een contractuele beperking van de vrijheden 

en rechten van het individu in strijd is met de openbare orde of de goede zeden. Voor deze toets 

is een beoordeling vereist van het belang dat door de beperking wordt gediend. Als dit belang zo 

zwaarwegend is dat de beperking van de vrijheid van het individu gerechtvaardigd is, blijft de 

beperking geldig. In het Engelse recht wordt voor een andere benadering gekozen. Er is geen 

algemene toets die altijd kan worden toegepast indien moet worden beoordeeld of de beperking 

van een fundamenteel recht in strijd is met de openbare orde of de goede zeden. Verschillen bij 

de dogmatische toepassing van de regels van de openbare orde en de goede zeden treden in het 

bijzonder op bij beperkingen van het recht om te werken door concurrentiebedingen in een 

arbeidsovereenkomst. In het Engelse recht zou een onredelijke beperking in strijd zjn met de 

openbare orde. De Nederlandse rechter kan op grond van art. 7:653 lid 3 BW 

concurrentiebedingen vernietigen die de werknemer onbillijk benadelen. Ook al gebruiken de 
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onderzochte stelsels uiteenlopende grondslagen voor de ongeldigheid van de overeenkomst, kan 

de toepassing van deze grondslagen door de rechter en de uitkomst van het geschil 

overeenkomsten vertonen. Wat beperkingen van het recht op onderwijs en het recht op 

persoonlijke vrijheid betreft, is op dit moment niet duidelijk welke verschillen en 

overeenkomsten er bestaan. De jurisprudentie over de ongeldigheid van beperkingen van de 

vrijheid van godsdienst suggereert verschillen tussen de stelsels, maar in het licht van de meest 

recente ontwikkelingen is niet duidelijk of dit in de toekomst nog het geval zal zijn. Tenslotte 

vertonen het Nederlandse en het Engelse recht overeenkomsten bij de beoordeling van 

beperkingen van de vrijheid van huwelijk.    

 

In HOOFDSTUK 4 ligt het zwaartepunt op overeenkomsten die óf in het Engelse óf in het 

Nederlandse recht van oudsher in strijd met de openbare orde of de goede zeden worden geacht 

omdat zij de commercialisatie van het menselijke lichaam of menselijke relatie bevorderen in 

situaties waarin een commercialisatie niet wenselijk is. In het bijzoner worden in dit hoofdstuk 

vier soorten van overeenkomsten behandeld: (i)  huwelijksbemiddelingsovereenkomsten; (ii) 

overeenkomsten die de uitoefening van het ouderlijk gezag beperken; (iii) prostitutie-

overeenkomsten; en (iv) draagmoeder-overeenkomsten. Wat  

huwelijksbemiddelingsovereenkomsten betreft, lijkt de bestaande jurisprudentie in Engeland en 

in Nederland uiteen te lopen. In het licht van de momenteel binnen universiteiten en de hele 

maatschappij prevalerende meningen, staat te verwachten dat de benaderingen meer gelijkenis 

zouden vertonen als een geschil heden zou ontstaan, en dat de overeenkomsten geldig geacht 

zouden worden. Wat overeenkomsten die de uitoefening van het ouderlijk gezag betreft, 

vertoont de toepassing van de regels van de openbare orde en de goede zeden in het Engelse en 

het Nederlandse recht gelijkenissen. Het blijft afwachten hoe de Engelse en Nederlandse 

rechters dergelijke overeenkomsten vandaag zouden beoordelen. Een alomvattende 

contractuele beperking van de uitoefening van het ouderlijk gezag zal naar alle 

waarschijnlijkheid in strijd zijn met de openbare orde en de goede zeden in beide stelsels. 

Prostitutieovereenkomsten lijken in het Engelse en Nederlandse stelsel op verschillende 

manieren te worden beoordeeld. In het Engelse recht is prostitutie weliswaar niet illegaal, maar 

is iedere overeenkomst die prostitutie bevordert, en iedere prostitutieovereenkomst ongeldig 

wegens strijd met de openbare orde. In het Nederlandse recht wordt een onderscheid gemaakt 

tussen vrijwillige prostitutie en uitbuiting. Het Nederlandse wetboek van strafrecht verbiedt alle 

activiteiten die de uitbuiting van mensen tot gevolg hebben. Overeenkomsten die vrijwillige 

prostitutie bevorderen, zijn geldig en de prestaties kunnen worden afgedwongen. Daarentegen 

is het lot van vrijwillige prostitutieovereenkomsten minder duidelijk. Prostitutie is een legitiem 

beroep, maar prostitutieovereenkomsten zouden in bepaalde gevallen geldig, maar niet 
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afdwingbaar kunnen worden geacht. Het aan deze beoordeling in het Nederlandse recht ten 

grondslag liggende belang, namelijk de bescherming van de zwakkere partij, verschilt niet 

helemaal van het beschermde belang in het Engelse recht. Draagmoederovereenkomsten zijn 

een bron  van niet-afdwingbare verbintenissen in het Engelse stelsel. In het Nederlandse stelsel 

worden zij ongeldig geacht wegens strijd met de openbare orde en de goede zeden. Alhoewel de 

toepassing van de openbare orde en goede zeden als grondslag van ongeldigheid verschillend is, 

is het resultaat waarschijnlijk hetzelfde omdat de Engelse wetgeving voor dit geval specifieke 

bepalingen bevat.     

 

In HOOFDSTUK 5 worden overeenkomsten behandeld die een onwenselijke gevolgen hebben 

voor functioneren van de overheid, internationale betrekking of de nationale veiligheid. In het 

bijzonder worden behandeld: (i) overeenkomsten waarin wordt afgesproken om een handeling 

te verrichten in een bevriend land die illegaal volgens het recht van dat land; (ii) 

overeenkomsten over handel op de vijand; (iii) overeenkomsten waarin wordt afgesproken dat 

het slachtoffer van een onrechtmatige daad die tevens een strafbaar feit is, geen (private) 

strafvervolging gaat instellen in ruil voor een bepaalde schadeloosstelling; en (iv) 

overeenkomsten over een bedrog van de belastingdienst; en (v) overeenkomsten die indruisen 

tegen de regels van goed bestuur, in het bijzonder over ongeoorloofde beïnvloeding. Wat de 

geldigheid van overeenkomsten betreffende in een bevriend land te verrichten illegale 

handelingen, kunnen deze overeenkomsten volgens zowel het Engelse en als het Nederlandse 

recht in strijd zijn met de openbare orde en de goede zeden. De openbare orde en de goede 

zeden leiden echter in het Engelse recht in aanzienlijk meer gevallen tot ongeldigheid dan 

volgens het Nederlandse recht. Ten aanzien van overeenkomsten over handel op de vijand is 

niet helemaal duidelijk of de toepassing van de openbare orde en de goede zeden in Engeland en 

Nederland uiteenloopt of overeenstemt. Grote verschillen bestaan tussen het Nederlandse en het 

Engelse recht bij de toepassing van de openbare orde en de goede zeden op overeenkomsten 

waarbij het slachtoffer van een onrechtmatige daad die tevens een strafbaar feit oplevert, in ruil 

voor compensatie ermee instemt om geen (private) strafvervolging in te stellen. Deze 

verschillen zijn primair het gevolg van de verschillen tussen het Engelse en het Nederlandse 

strafrechtssysteem. Gelijkenissen vertoont de toepassing van de openbare orde en de goede 

zeden echter wanneer het gaat om overeenkomsten die bedoeld zijn om de belastingdienst te 

misleiden. Wat overeenkomsten over ongeoorloofde beïnvloeding betreft, lijken er verschillen te 

bestaan tussen het Engelse en het Nederlandse recht, maar dit is niet helemaal duidelijk.     

 

In HOOFDSTUK 6 worden andere overeenkomsten behandeld die van uitbuitende aard zijn of 

bedoeld zijn om te worden gebruikt als een uitbuitingsinstrument. In dit hoofdstuk worden twee 
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overeenkomsten gediscussieerd die niet in het kader van de eerdere hoofdstukken konden 

worden behandeld: (i) woeker; en (ii) overeenkomsten ter bescherming van geheime informatie. 

Wat woeker betreft, zijn er verschillen bij de toepassing van de openbare orde en de goede 

zeden in het Engelse en het Nederlandse recht. In het Nederlandse recht leidt woeker onder 

bepaalde omstandigheden tot ongeldigheid van de overeenkomst. In het Engelse is dit niet het 

geval omdat de openbare orde en de goede zeden niet worden toegepast op woeker. Er zijn 

echter significante gelijkenissen bij de toepassing van de openbare orde en de goede zeden op 

uitbuitende overeenkomsten ter bescherming van geheime informatie. 

 

Tenslotte worden in HOOFDSTUK 7 de algemene rechtsvergelijkende tendensen besproken die uit 

dit onderzoek kunnen worden afgeleid. Er wordt een poging gedaan om de resultaten van dit 

onderzoek te verbinden met (sommige) pogingen op Europees niveau om een Europees model 

voor de ongeldigheid van overeenkomsten wegens strijd met de goede zeden en de openbare 

orde te formuleren. In deze context tekenen de in de Principles of European Contract Law 

(PECL), de Draft Common Frame of Reference (DCFR), en het ingetrokken voorstel over een 

Common European Sales Law (CESL) een curieus beeld. De PECL en de DCFR suggereren dat het 

mogelijk is om een Europees model over de ongeldigheid van overeenkomsten wegens strijd 

met de openbare orde of de goede zeden te formuleren. Echter werd geen van de voorgestelde 

regels geschikt geacht om te worden gebruikt in het CESL, een instrument dat als wet had 

kunnen worden aangenomen. Het blijft afwachten of en wanneer een beter “hanteerbaar” 

Europees concept van ongeldigheid van overeenkomsten wegens strijd van de openbare orde en 

de goede zeden zal verschijnen. Tenslotte worden in dit onderzoek de vragen behandeld (i) of de 

openbare orde en de goede zeden als grondslagen van ongeldigheid van overeenkomsten in het 

Engelse en Nederlandse recht zouden moeten worden behouden; (ii) hoe rechters de goede 

zeden en de openbare orde als grondslagen van ongeldigheid heden zouden moeten toepassen; 

en (iii) hoe de harmonisatie van de openbare orde en de goede zeden als grondslagen van 

ongeldigheid op het Europese niveau zou moeten plaatsvinden als zij zal plaatsvinden. Omdat 

rechters ondanks de hiermee geassocieerde moeilijkheden meer dan in staat zijn gebleken om 

de openbare orde en de goede zeden toe te passen, wordt voorgesteld om deze grondslagen te 

behouden. Ondanks de goede track record van de rechters wordt tevens voorgesteld dat 

rechters, waar passend, de resultaten van empirisch onderzoek als een factor betrekken bij de 

afweging van de conflicterende belangen in een specifieke zaak. Tenslotte, wat de harmonisatie 

van de openbare orde en de goede zeden op Europees niveau betreft, wordt voorgesteld dat 

harmonisatie door rechterlijke uitspraken een meer effectieve en receptieve oplossing. Dit kan 

met zich brengen dat rechters weloverwogen de nationale regels van de openbare orde en goede 
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zeden uitleggen en toepassen in het licht van Europese waarden, met de intentie (en de hoop) 

om de verschillen tussen de rechtsstelsel te doen verdwijnen.  
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