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Goal legislation and its concretization

1.1 Wandering the hallways at night

“[In] the morning we are met by bewildered residents who wander around. 

One is completely naked, another is half-naked, and there is defecation on 

the floor, because they have not received the help they should have had.”1

In September 2010, Sweden was shocked by a documentary on the quality of 

elderly care in the municipality of Piteå, Sweden.2 The documentary showed 

how staff of a nursing home unit3 at the end of their evening shift was instructed 

to lock the door of the unit and leave the residents alone during the night: 

residents who all suffered from severe dementia.4 The dementia unit was located 

at a separate corridor in a larger nursing home and was unstaffed from 11 o’clock 

at night to 7 o’clock in the morning.

1 Care aide Elisabeth Marklund in a nursing home in Piteå municipality: SVT, Uppdrag Granskning, 
De inlåsta, 8 september 2010: “Då möts vi på morgonen av förvirrade demenssjuka som vandrar omkring. 
En är helnaken, en är halvnaken, och på golvet ligger det då kiss och bajs. Därför att de inte har fått den 
hjälp de skulle ha haft.”
2 SVT, Uppdrag Granskning, De inlåsta, September 8th, 2010
3 Viken, Öjagården
4 At the time of the incident, September 2010, there was no special regulation on locking doors 
to protect elderly people from going out, which meant that the general prohibition of ‘unlawful 
imprisonment’ applied. Hence, it was soon clear that locking the door of the dementia unit constituted 
a violation of Swedish law. Installing code-locks on doors was allowed if used to delay people when 
getting out, in order to give staff time to reach the door and try to persuade people of staying inside, or 
following them outside when they could not be persuaded to stay inside. Using locks which were too 
difficult for people to use counted as ‘unlawful imprisonment’ and was not allowed, although widely 
practiced as the documentary showed. See for more information chapter 12.
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The management of the nursing home reasoned that the safety of residents 

was still guaranteed: the door of the corridor was locked, which meant that 

the residents could not wander off and get lost in or outside the building. 

Additionally, other units of the nursing home were staffed at night, and this 

staff also had a duty to help the residents of the locked and unstaffed dementia 

unit. Some of the rooms on the dementia unit were equipped with door alarms 

which could signal to the night time staff of a different unit if residents started 

wandering the hallway. In theory, the night time staff should respond to these 

alarms and check on the residents who had gotten out of bed.

However, this system only worked in theory. The documentary showed 

disoriented and unclothed residents unable to find their way back to their beds, 

wandering the hallways of the unit at night in the absence of any night time 

staff. The night time staff located at the neighboring units often had no time to 

respond to alarms from the closed off dementia unit, because they were busy at 

their own unit. So when no one had time to respond to the alarm, the morning 

shift would find the residents in degrading situations as described above.

The responses to the documentary were strong, and the public expressed a 

widely shared feeling of disapproval, asking how this could happen. How can 

these elderly people wander the hallways at night, without receiving the help 

they need? Are there no rules which prohibit care providers to leave dementia 

units unstaffed at night?

However, answering this question turns out to be rather complicated. In 

Sweden, municipalities are responsible for providing elderly care for their 

citizens. Piteå municipality was convinced it did live up to its duties under 

the regulation, whereas the national elderly care supervisor stated that it did 

not. They both referred to the same act: the Social Services Act. But the Social 

Services Act only states that the social services should be of good quality and 

“suitably trained and experienced staff shall be available” to perform these 

services.5 These rules are formulated so broadly that, without any further 

concretization, they could mean any number of things. Neither the act itself 

nor the preparatory works regulate how these goals should be obtained. These 

documents also do not specify in more detail what ‘good quality’ or ‘suitably 

trained and experienced staff’ actually entails.

5 Socialtjänstlag (2001:453) chapter 3, section 3, part 2: “För utförande av uppgifter inom socialtjänsten 
ska det finnas personal med lämplig utbildning och erfarenhet.” Similar rules apply from the Healthcare 
Act. See chapter 8
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But if the legislature has not specified this quality any further how does one 

know whether Piteå municipality meets its requirement to provide the required 

quality of social services? Does ‘good quality’ mean that dementia units should 

be staffed continuously, or is it sufficient to have staff present in another unit 

of the same building? By only prescribing abstract goals, the legislature has 

chosen to leave a large amount of regulatory space6 within the act: it has neither 

described how the social services should be provided, nor has it prescribed what 

these social services exactly contain. It appears that not only the elderly are left 

wandering the hallways at night, but that, in fact, all actors involved are left just 

as unguided.

1.2 A study of two regulatory regimes

The Piteå-case highlighted that there was no national rule prescribing a 

concrete, fixed staffing level for nursing homes. However, it is important to 

point out that this was not a topic which the national legislature had forgotten 

or failed to regulate, because it, for example, had not foreseen this incident. 

On the contrary, the Swedish legislature had on purpose chosen to leave out 

such detailed rules in order to grant the municipalities the freedom to decide 

on how to provide the social services themselves. The legislature described the 

Social Services Act as a ‘goal-oriented framework act’, which set the national 

goal for – amongst others – elderly care, leaving to other actors the freedom and 

the responsibility to fill in the framework imposed by the legislature. To a large 

extent, these actors were thereby given the responsibility to decide upon the 

concrete meaning of the act. In Sweden, the Social Services Act does not stand 

alone. After the Social Services Act was put into force in 1982, several other 

‘framework acts’ were introduced, such as the Health and Medical Care Act, the 

Animal Welfare Act and the Work Environment Act.

In the Netherlands and roughly a decade later, a similar development 

can be witnessed. The Dutch legislature also started introducing Acts which 

centered around abstract goals. For example, the Dutch Working Conditions 

6 Hancher and Moran (1998, ‘Organizing regulatory space’) use the term ‘regulatory space’ to refer to 
the multiplicity of actors that are engaged in a regulatory system. However, I have chosen to use the 
term as a metaphor to describe the ‘space’ which can be covered by regulation. In theory the amount 
of available space is endless, but space which is already occupied by regulation (‘matter’) cannot be 
occupied by other regulation at the same time.
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Act prescribes that the employer “takes care of the employees safety and 

health regarding all work related aspects” and shall “conduct a policy aimed 

at achieving the best possible working conditions”7. And the Flora and Fauna 

Act demands from all residents that they “take sufficient care of wild animals, 

plants and their habitat”8. In all these Acts the national legislature confines itself 

to formulating goals, leaving the task of working out how these goals should 

be realized to other actors. It is up to others to formulate more concrete rules 

or to take measures in order to achieve the goals. Following Westerman, I will 

refer to these acts as ‘goal legislation’ or ‘goal acts’.9 Westerman describes goal 

legislation as follows:

“In a system of goal legislation, the legislature no longer issues detailed 

rules that tell people how they should act, what they should do or refrain 

from doing. Central legislatures confine themselves to stating broad policy 

goals, and commission other actors to take measures or to draft rules to 

ensure that these goals are furthered or achieved. The legislature can shift 

these tasks of taking measures or drafting rules to many different types of 

actors, such as public agencies, national supervisors, private companies or 

professional associations. The actors involved are free to decide how they 

want to achieve the imposed aims, provided they regularly report on the 

measures that are taken and the rules that are drafted.”10

Westerman emphasizes that goal legislation does not only contain rules that 

differ from traditional legislation – broad policy goals instead of detailed 

prescriptions of how to act – but that this legislation also involves different types 

7 Arbeidsomstandhedenwet 1998, section 3.1: “De werkgever zorgt voor de veiligheid en de gezondheid 
van de werknemers inzake alle met de arbeid verbonden aspecten en voert daartoe een beleid dat is gericht op 
zo goed mogelijke arbeidsomstandigheden, […]” (translation by the Netherlands Focal Point for Safety 
and Health at Work)
8 Flora en Faunawet 1998, section 2.1: “Een ieder neemt voldoende zorg in acht voor de in het wild levende 
dieren en planten, alsmede voor hun directe leefomgeving.”
9 Westerman uses the term ‘goal legislation’, but others have described (variations of) the same type 
of rules under many different names, for example: in English: principles based regulation, mandatory 
self regulation, outcome based regulation; in Dutch: kaderwetgeving, zorgplichten, doelregulering, 
doelvoorschriften, wetgeving die verplicht tot zelfregulering; in Swedish: målorienterad ramlagstiftning, 
målreglering, målrationell reglering. Every writer uses its own definition and terminology, but the 
descriptions of these terms do show large similarities. I will specify how I use the term ‘goal legislation’, 
but I will not go into detail on how my description differs from the others.
10 P.C. Westerman (2012), unpublished research proposal
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of actors. She writes: “it should be noted that in a system of goal-legislation 

rules are no longer issued by a legislature and directed to the individual citizen 

as norm-addressee.”11 The legislation is instead directed at institutions. “What 

we see emerging is a host of such institutions – private certification institutions, 

inspectorates, professional associations, public agencies and private companies 

– that are all organized around a certain policy goal.” These institutions are then 

required to take measures, draft rules, and implement, monitor and enforce 

these rules to reach the desired state of affairs. Together these actors and the 

documents form a so-called ‘regulatory regime’.12 And it is through such a 

regulatory regime that the goal act receives its actual content.13

In order to understand how goal legislation works, we should, therefore, 

study its regulatory regime. In the literature, much attention is given to the 

ways these regimes monitor compliance and enforce rules.14 Much less attention 

is directed to the question how concrete rules are drafted by the actors that 

participate in such a regulatory regime. Which rules are drafted and by whom? 

How is this process of concrete rulemaking organized? I will analyze the process 

of further rulemaking by comparing the regulation of quality of elderly care 

in Sweden and Netherlands. These countries – despite cultural and political 

similarities, and despite their common tendency to use goal-legislation – 

nevertheless have opposite views on the question which actors should be asked 

to draft the concrete rules which gives a goal act its content. In Sweden, public 

agencies and local government are supposed to draft these rules, whereas, in the 

Netherlands, this duty is given to private actors. At first glance, it is not fully 

clear whether the choice for either private or public actors leads to important 

differences in how goal legislation is concretized.

11 P.C. Westerman (2012), unpublished research proposal
12 The term ‘regulatory regime’, or ‘regulation regime’, is used in this way in Hood, Rothstein and 
Baldwin (2001), The Government of Risk: Understanding Risk Regulation Regimes, see further section 4 
of this chapter.
13 Black states something similar when she writes that the effects and workings of principles-based 
regulation depends to a high extent on their implementation and institutional context. Black (2008), 
‘Forms and Paradoxes of Principles Based Regulation’, p. 3
14 See among others: Braithwaite, Makkai and Braithwaite (2007), Regulating Aged Care; Kagan 
(1978), Regulatory Justice: Implementing a Wage-Price Freeze; Kagan (1991), ‘Adversarial Legalism 
and American Government’; Richardson (1982), Policy Styles in Western Europe; Waarden (1996), 
Regulation, Competition and Innovation; Bakker and Waarden (1999), Ruimte rond regels.
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However, in both countries the choice for a particular system seems so 

obvious that it is not even discussed. In the Netherlands, further regulation by 

private parties is often considered part of the definition of goal legislation, and 

in Sweden further regulation by private parties is hardly mentioned as an option. 

The national descriptions often narrow the definition down to encompass only 

the national practices, obscuring that there are several other options when using 

goal legislation.

The one-sidedness of these views on goal legislation makes one wonder: why 

do these comparable countries address the goal acts to such different actors? 

And how does it affect the further regulation of goal legislation when different 

types of actors are included in the regulatory regime? Comparing two regulatory 

regimes, one with a private focus and one with a public focus, allows us to gain 

insight into the context of goal legislation which according to Black is crucial to 

understanding the working of goal legislation at all.15

Before elaborating further on the central questions of this thesis, I will in 

the following sections present some information necessary to understanding 

their relevance and background. First, I will discuss the characteristics of 

goal legislation as used by different legislatures. Second, I will explain how 

goal legislation creates a so-called ‘regulatory regime’16, and this regulatory 

regime forms the actual meaning of a goal act. I will introduce the idea of a 

legislature’s choice between different ‘routes’ of concretization, where I focus 

on the choice between outsourcing further regulation to public or to private 

actors. The differences between these two routes will be used as a starting point 

for the further questions on goal legislation and their accompanying extensive 

regulatory regimes. This all builds up to the introduction of the case study in 

chapter 2.

1.3 The characteristics of goal legislation

When you compare different descriptions of goal legislation, such as the Swedish 

descriptions of ‘goal-oriented framework acts’, the Dutch descriptions of ‘duties 

of care’ and the descriptions of ‘principles-based regulation’ in the UK, they 

15 Black (2008), ‘Forms and Paradoxes of Principles Based Regulation’
16 Hood, Rothstein and Baldwin (2001), The Government of Risk: Understanding Risk Regulation 
Regimes, p. 9. See further section 4 of this chapter.
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show important similarities in their characterization of these rules. A Swedish 

governmental study from 1983 provides a good example when it describes that 

the legislative technique and content of legislation has changed:

“Many new acts, especially within administrative law, contain no detailed 

rules but only generally formulated regulations. Such acts, which are 

called framework acts, have as a purpose to state goals and give guidelines 

for certain activities.”17

This quote draws our attention to the two main features of goal legislation as 

studied in this thesis. First of all, the acts are goal-oriented, focusing on goals 

that should be achieved instead of prescribing which means to use. And second, 

the goal acts on which I focus in this study contain mainly abstract goal-oriented 

rules and few detailed rules. This second aspect is not a logical necessity; we will 

see that a regulator also can draft detailed goal-oriented rules, but let us for the 

moment focus on the abstract variant.

The same two features can be found in Black’s description of ‘principles-based 

regulation’ when she states that these rules “impose outcomes to be achieved, 

not detailed processes for achieving them”18, or in Westerman’s articles where 

she describes goal legislation as ‘outcome oriented’ and states that precise rules 

that indicate a manner to realize certain goals are “supplanted by general duties 

of care, indicating a certain interest, value or goal to be reached.”19

In order to understand better what these different authors mean, let us take 

a closer look at the Swedish Social Services Act. We have already seen that it 

prescribes that social services shall be of ‘good quality’. The act continues with 

several equally abstract rules. The act states that the municipality is responsible 

for the social services within its territory, and that “the municipality is ultimately 

responsible for ensuring that persons residing in the municipality receive the 

17 SOU 1983:39, p. 73-74: “Många moderna lagar och särskilt då de lagar som reglerar olika 
förvaltningsområden innehåller inte detaljerade bestämmelser utan endast allmänt hållna föreskrifter. 
Sådana s.k. ramlagar syftar till att ange mål och dra upp riktlinjer för den verksamhet som skall bedrivas 
på ett visst område.”
18 Black (2008), ‘Forms and Paradoxes of Principles Based Regulation’, p. 9
19 Westerman (2010), ‘Who is regulating the self? Selfregulation as outsourced rulemaking’, p. 227; see 
also Prop 1986/87:99, p. 29: “Mestadels åsyftas en lag som ger vissa allmänt hållna mål och riktlinjer.”
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support and assistance they need”20. Then the act continues with more specific 

goals for different target groups. On elderly care, for example, it reads that:

“The social welfare committee shall endeavor to ensure that elderly 

people are enabled to live independently and securely and to lead active, 

meaningful lives in the company of others.”21

and

“For elderly people in need of special support, the municipality shall 

establish housing with joint service (service homes).”22

The meaning of these rules is hardly further explained in the preparatory works, 

and the act contains no further detailed rules which explain the content of 

‘active, meaningful lives’, ‘elderly people in need of special support’, or ‘service 

homes’. Similar rules can be found in many other acts, for example, on working 

environment stating “the employer and employee should cooperate to reach a 

good working environment”23, or on animal welfare prescribing “animals shall 

be treated well and shall be protected from unnecessary suffering and disease”24.

When looking at these rules, what tells us that the act is goal-oriented? What 

makes it different from other types of legislation, different enough to justify that 

we give it a separate name? Sterzel states that a goal act can contain different 

types of rules, but that the important and interesting rules in goal legislation 

are the so-called goal rules.25 Westerman provides a further analysis of these 

goal rules from a Dutch perspective. Westerman explains what a goal rule is by 

contrasting it with what it is not: a traditional rule which prescribes how the 

regulatee should act. Westerman explains that goal rules focus on the result that 

should be achieved rather than on how this result should be achieved:

20 Socialtjänstlag (1980:620), section 2: “Kommunen har de yttersta ansvaret för att de som vistas i 
kommunen får det stöd och den hjälp som de behöver.”
21 Socialtjänstlag (1980:620), section 18: “Socialnämnden skall verka för att äldre människor får 
möjlighet alt leva och bo självständigt och att ha en aktiv och meningsfull tillvaro i gemenskap med andra.”
22 Socialtjänstlag (1980:620), section 19: “För äldre människor med behov av särskilt stöd skall 
kommunen in rätta bostäder med gemensam service (servicehus).”
23 Arbetsmiljölag (1977:1160), chapter 3, section 1 a: “Arbetsgivare och arbetstagare skall samverka för 
att åstadkomma en god arbetsmiljö.”
24 Djurskyddslag (1988:534), section 2: “Djur skall behandlas väl och skyddas mot onödigt lidande och 
sjukdom.”
25 In Swedish: målregler, Sterzel (2009), Författning i utveckling
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“In this respect goal-regulation can be understood as a complete reversal 

of the traditional state of affairs, in which rules fix and prescribe a certain 

course of action to be followed in order to reach a certain goal. The 

examples that are usually analysed by philosophers of law are of this type. 

‘No dogs allowed’, just as ‘no vehicle in the park’, or ‘a will should be 

signed by three witnesses’ typically prohibit or prescribe actions and these 

actions are means in order to reach a – often largely unspecified – goal. It 

is therefore mainly a matter of interpretation whether the prohibition of 

dogs is meant to contribute to hygienic surroundings or to the reduction of 

noise. In goal-regulation that relationship is reversed. The goals are fixed 

and the means are left undetermined.”26

Where rules previously have been described as ‘an instantiation of a higher 

goal’ or as a ‘means to an end’, these norms instead contain the goals. The 

instantiation – the way or method which shall be used to reach the goal – is 

left to someone else to decide. As examples of such rules, Westerman points to 

Dutch acts containing rules which in the Netherlands are called ‘duties of care’27 

as well as EU (framework) directives.28

The fact that the rules prescribe goals instead of actions does not mean they 

do not contain any verbs at all. However, the goal rules can be said to boil 

down to that the regulatee should ‘bring about’ goal x, or ‘see to it that’ goal y 

is reached. An example is the Dutch rule which states, “care providers should 

provide responsible care”. The focus of the rule is not with the verb ‘to provide’ 

but with the goal of ‘responsible care’ and can be rephrased into ‘care providers 

should bring about responsible care’ without loss of meaning.

Westerman explains further that since the rules focus on the outcome “the 

legislature is not interested in the actions of the norm-addressee, as long as the 

desired effects are brought about.”29 In other words: it does not matter which 

route the regulatee chooses to reach the goal, as long as the goal is reached. This 

provides the regulatee with the freedom to decide on the means it chooses to 

reach the goal.

26 Westerman (2010), ‘Arguing about Goals: The Diminishing Scope of Legal Reasoning’. Westerman 
refers to Schauer’s description of rules: Schauer (1991), Playing by the Rules
27 In Dutch: zorgplichten
28 Westerman (2007), ‘The Emergence of a New Type of Norms’
29 Westerman (2007), ‘The Emergence of a New Type of Norms’
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If we now take the step from describing goal rules to describing goal acts, 

we can say that an act is goal-oriented when the core of the act is formed by goal 

rules and therefore leaves the regulatee the freedom to decide on the means. 

Something Westerman overlooks is that it is important to view an act as a whole 

instead of only focusing on the rule type of a single rule within an act. A single 

goal rule in an act does not automatically make the act into a goal act: the goal 

rule could instead be used as a safety net to cover unforeseen cases alongside a 

detailed set of means-prescriptions. Also, a few detailed rules which prescribe 

acts do not necessarily mean it is a ‘traditional’ act. Much depends on how rules 

interact with each other. Therefore: when the core of the act consists of one or 

more goal rules and there are few or no detailed rules prescribing acts, I will 

speak of a goal act.

As I stated above, many goal rules are also abstract, but this is not a necessary 

aspect. For example, in the EU directive on ambient air quality we find rules 

which prescribe detailed goals, such as the rule which states that member 

states should take action in order to stay beneath the maximum daily average 

of particulate matter of 35 µg/m3.30 This detailed, measurable rule is also an 

example of a goal rule: it does not specify how to act, but leaves the choice 

of means to the regulatee, although the freedom to choose the means is more 

limited when the goal is formulated this detailed.

However, this study focuses on the goal legislation which contains abstract 

goal rules. Many rules which are found in legislation tend to be more abstract, 

and these abstract rules shift even more decisions to the regulatees. As the 

examples show, goal rules often contain abstract evaluative terms such as 

‘good’, ‘well’ or ‘sufficient’, which are neither explained in the act itself nor in 

the preparatory works. The abstract aspect of goal rules means several decisions 

are left open: not only is it left undecided what the regulatee should do to reach 

the goal, but it is also left undecided what the goal actually means.

30 In Dutch: fijnstof . Directive 2008/50/EC of the European Parliament and of the Council of 21 May 
2008 on ambient air quality and cleaner air for Europe, section 9: “Where the objectives for ambient 
air quality laid down in this Directive are not met, Member States should take action in order to comply 
with the limit values and critical levels, and where possible, to attain the target values and long-term 
objectives.” Attachment II states the limit values, amongst which: “Particulate matter (PM10/PM2,5), 
24-hour average PM10: Upper assessment threshold – 70% of limit value (35 µg/m3, not to be exceeded 
more than 35 times in any calendar year)”
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1.4 Shifting responsibility while keeping control

A legislature which confines itself to prescribing abstract goals shifts many 

decisions to other levels. The Piteå case forms a good illustration. The Social 

Services Act prescribes that the municipality should provide good quality of 

social services and that it should make sure there is trained and experienced 

staff to provide this care. However, it does not prescribe any detailed rules which 

demand specific actions of the municipality on how the care should be provided. 

It does not specify further what is meant by terms as ‘independent way of living’, 

‘good quality’, or which type of staff should be hired or what the staffing level 

should be. It does also not provide any information to help the regulatee and 

supervisors assess or measure whether the regulatee has actually achieved 

the goal of ‘good quality’ of elderly care. In section 2.3, I will categorize these 

decisions further, but for now it suffices to see that by using goal legislation all 

decisions on the actions to take are left to someone else, and – in case of abstract 

goal legislation – also decisions on the exact meaning of the goal.

Leaving all these decisions to someone else is no legislative ‘accident’. On 

the contrary, this intentional shift of rulemaking responsibility can be seen as 

the core function of goal legislation. When a legislature drafts legislation which 

only states an abstract goal and does not prescribe the means how to get there, 

in fact, it relocates a task which previously belonged to the legislature.31 Goal 

rules demand – directly or indirectly – from other actors to decide in more 

detail on the content of the abstract goal. Whenever an actor adds meaning to 

an abstract goal by concretizing it into more detailed rules, the actor operates 

as a ‘mini-legislature’.32 Following Westerman, I will refer to these acts of mini-

legislatures as ‘concretization’.

To understand what concretization is, it helps to compare it to a wider known 

phenomenon: interpretation. Interpretation and concretization can be described 

as two complementary processes. The boundary between the two can be fuzzy 

but in their core they are nevertheless two distinct processes. Interpretation 

serves to apply a general rule to a specific case, whereas concretization refers 

to an earlier stage: the drafting of such general rules. To interpret means to 

understand, translate, or explain what someone else meant. Regardless of 

whether one sees interpretation as a passive process to ‘find’ the meaning of the 

31 Sterzel (2009), Författning i utveckling, p. 240
32 Westerman (2013), ‘Breaking the Circle: Goal-legislation and the Need for Empirical Research’
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law or as a more active process in which courts actively participate in creating 

law, interpretation is an activity which revolves around using the existing legal 

material. The most famous debate on whether judges ‘find’ or ‘make’ law is the 

debate between Dworkin and Hart. Dworkin argues that judges use implicit 

legal principles when the explicit rules do not settle a case, whereas Hart 

argues that judges participate in law-making in hard cases. However, even Hart 

states that this ‘law-making’ by judges is constrained, since judges will decide 

“unregulated cases by analogy so as to ensure that the new law they make, 

though it is new law, is in accordance with principles or underpinning reasons 

recognized as already having a footing in the existing law.”33

Concretization, on the other hand, focuses on creating new legal material. 

Instead of applying rules, it is about creating rules: creating the content 

of an abstract goal which lacked (some) content of its own, or as a Swedish 

government report phrased it: “the final content [of the act] only manifests itself 

after the act has been complemented with more detailed rules”.34 A goal act is 

not completely empty, it does guide the actors on the broader picture, but it still 

needs to be filled by more concrete rules in order to facilitate its implementation 

and supervision. Sometimes, it can be hard to distinguish between interpretation 

and concretization, for example, when judges take a more active position and 

engage in judicial lawmaking. Still, this does not mean the judge is assigned 

the official task of regulating a topic, but this judicial lawmaking is rather 

seen as an emergency measure. However interesting, the theoretical debate on 

interpretation falls outside the scope of this study.35

Traditionally, legislation has been described as the result of an extensive 

decision-making process in which information is gathered, different interests 

are weighed, and finally a decision is taken. Goal legislation challenges this 

description since it can be described as the opposite: instead of laying down 

decisions in the act, the legislature only provides a framework for the decision-

making process which will take place outside the legislature.36 This shift from 

33 Hart (1961), The Concept of Law, p. 272-274 of the second edition with a new Postscript (1994)
34 Prop 1986/87:99, p. 29: “Mestadels åsyftas en lag som ger vissa allmänt hållna mål och riktlinjer. 
(...) det slutliga materiella innehållet blir tydligt först när lagen kompletterats med mer detaljerade 
regler…”
35 The effects of goal-regulation on the interpretation process of judges is analyzed in: Westerman 
(2010), ‘Arguing About Goals: The Diminishing Scope of Legal Reasoning’
36 Westerman (2007), ‘Governing by Goals: Governance as a Legal Style’
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central decisions to ’steering from a distance’ can also be found when we look at 

the management theories which gained huge popularity in the Western world 

over the past decades. New Public Management and in its wake different other 

governance theories – such as ‘governance by goals’37 which was very popular 

in the 1980s and 90s in Sweden – have pushed for the idea that government 

should do less and guide more, or, as stated by Gaebler and Osborn: less rowing 

and more steering.38 Goal legislation can be seen as adapting these management 

theories to legislation: deciding less while still providing guidance.39 Because 

of this idea of ‘doing less’, an important part of the content of goal legislation 

is formed through concretization by others, which means that goal legislation 

shifts the centre of gravity of rulemaking from the legislative process to a 

regulation process.

If we want to study the content of goal legislation, we need to locate this 

regulation process and trace where in this process the concretization takes 

place. This means we need to deviate from the ‘common course’ of legal studies. 

Traditionally, studies of legislation center around documents produced by the 

legislature, the courts, and possibly the executive branch. When looking for the 

meaning of an act, the focus will be on the law itself, the preparatory works, case 

law and sometimes decisions by public bodies. However, since the use of goal 

legislation shifts the centre of gravity to regulation, other types of documents 

come into play.

In this book, the term regulation is used to refer to all activities other than 

legislation that are designed to reach a certain public policy goal by influencing 

behavior. These activities can be performed by the ‘usual suspects’: the state or 

other public bodies such as local government or public agencies. But they can 

also be performed by private organizations when these are assigned the task 

to further such a public policy goal.40 And not only does a study of regulation 

include studying other types of potential actors, it also includes more types 

37 In Swedish: målstyrning. Pihlgran and Svensson (1989), Målstyrning – 90-talets ledningsform för 
offentlig verksamhet
38 Osborne and Gaebler (1992), Reinventing Government. See for a review of several of these 
management theories: Pollitt and Bouckaert (2011), Public Management Reform
39 This is, for example, argued by Hirschfeldt and Petersson (1997), ‘Styrmedel i offentlig förvaltning’
40 With this definition, I choose to use a still rather ‘centered’ definition of regulation, although with 
some ‘decentered’ elements. I stay close to the second definition of regulation as described by Baldwin 
et.al. in Understanding Regulation, p. 3, but I add an element of the more ‘decentered’ definition, 
by including activities of non-public actors when they further concretize, monitor or enforce state 
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of activities than traditional legal studies would focus on. Regulation can, 

besides through rulemaking, also take place through the contracting of public 

services, policy development, and through monitoring and enforcement of the 

implementation of these rules, contracts and policies. Regulatory instruments 

include traditional legal instruments, such as general binding rules, contacts, and 

supervisory decisions with or without sanctions attached, but also instruments 

which traditionally are not considered to be subject of legal studies, such as 

policy documents, professional guidelines, bench-marks and internal protocols. 

In regulatory studies, such a complex of regulation activities, instruments and 

actors which are united around a certain topic is known as a so-called ‘regulatory 

regime’.41 Concretization of a goal act can take place anywhere in this regulatory 

regime: whenever the regulation adds meaning to the goal and does not merely 

restate or enforce already existing responsibilities.

Even though an important part of rulemaking is shifted to a goal act’s 

accompanying regulatory regime, it is crucial to see that a legislature which 

issues goal legislation also retains part of the rulemaking responsibility and 

control over the topic. First, a goal act is more than a mere authorization act.42 

Authorization acts, also known as (empty or procedural) framework acts43, 

delegate the rulemaking on a topic completely to lower public bodies and 

only form a procedural framework. Goal legislation seeks to be more than a 

procedural framework. Even though it can be very abstract, goal legislation 

always includes a qualification of the services or product – even though it can be 

as abstract as ‘good’ or ‘clean’. It prescribes the provision of ‘good healthcare’, a 

‘clean environment’ or ‘a good working environment’, instead of stating that the 

actors should draft rules on ‘healthcare ‘ or ‘the (working) environment’. While 

regulation. For a thorough explanation of different uses of the word ‘regulation’, see Black (2002), 
‘Critical Reflections on Regulation’
41 Hood, Rothstein and Baldwin (2001), The Government of Risk: Understanding Risk Regulation 
Regimes, p. 9. Some authors use it only to refer to the rules and documents, but Hood et.al. use it in a 
wider sense. See p. 9-12 of Hood et.al. for more background information on the use of this term.
42 In Swedish: bemyndigande lag, or fullmaktslag, In Dutch: gedelegeerde wetgeving
43 In Dutch: lege kaderwetgeving, procedurele kaderwetgeving, for ex. WRR (2004), Regulering van 
het bestuur van de maatschappelijke dienstverlening, p. 7. In Swedish: ramlagstiftning. In the Swedish 
literature, the term ‘framework legislation’ is used in two different ways. Most authors use it to refer to 
what I call ‘goal legislation’: see Sterzel (2009), Författning i utveckling; Hetzler (1985), ‘Sociala reformer, 
planering och ramlagstiftning’; Strömberg (1999), Normgivningsmakten enligt 1974 års regeringsform; 
Strömholm (2000), ‘Goal-Steering and Judicial Review’; Esping (1994), Ramlagar i förvaltningspolitik). 
But sometimes the same term is used to refer to ‘authorization acts’, see: Hydén (1984), Ram eller lag?
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leaving the detailed regulation of the topics to others, the national legislature 

states a general goal which should be reached and thereby retains part of its 

influence on the topic. For example, even though the Social Services Act places 

the responsibility for elderly care with the municipalities, it still poses demands 

on the quality of elderly care and does not shift the entire topic to the municipal 

sphere.44 Second, the legislature does not decide that the complete responsibility 

for the topic is shifted to other actors: the national politicians remain politically 

responsible for reaching the main goal. In order to give this responsibility 

some substance goal legislation is often accompanied by a demand that the 

regulatee reports on or as minimum documents its progress towards the goal, to 

enable a national supervisor to ascertain whether the act is implemented.45 The 

legislature keeps this supervision a national responsibility, even though the acts 

in the first place stress the responsibilities of the regulatee.

This combination of shifting responsibility of rulemaking to other actors 

while keeping some form of control is what makes goal legislation unique. On 

the one hand, the regulatee is given a lot of freedom, while, on the other hand, 

the regulatee needs to document how it delivers the goal. However, before 

delving deeper into which rules are drafted and how these concretize a goal 

act, there is a need to get a better grip on which actors can be part of such a 

regulatory regime.

1.5 Public or private concretization

In summary, goal legislation contains goal-oriented rules – to a large extent of an 

abstract nature – which shift an important part of the activity of rulemaking to the 

actors in the regulatory regime. The meaning of the abstract goal prescriptions in 

the act should be found in the rules formed in this regulatory regime. However, 

the legislature keeps some of its influence and its responsibility regarding the 

reaching of the main goal, while it asks the regulatee to document or report on 

its progress. A national inspectorate can use these documents and reports to 

supervise whether the goal act is actually implemented and whether the central 

goal is reached. Whether abstract goal legislation provides any guidance for 

44 Esping (1994), Ramlagar i förvaltningspolitik, p. 135
45 Westerman (2010), ‘Who is regulating the self? Selfregulation as outsourced rulemaking’
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regulatees’ and supervisors’ actions, depends on how the goal prescriptions are 

concretized in the regulatory regime.

As I explained above, many different actors can be part of a ‘regulatory 

regime’ concretizing a goal act. Based on the existing literature on goal 

legislation, an important conclusion can be drawn on which actors participate 

in the concretization. Courts are hardly involved and instead the concretization 

is assigned to actors who are closer to the actual products or services being 

regulated. Goal legislation is hardly associated with interpretation by courts, 

and thereby distinguishes itself from other abstract norms such as open norms46 

and principles.47 Open norms and principles can also be described as shifting 

rulemaking responsibility, but they shift this responsibility to the courts rather 

than to a regulatory regime. Open norms, as, for example, found in private law 

such as ‘in good faith’ or ‘reasonable and equitable’, are described as receiving 

their content through case law rather than through further rules drafted by a 

host of different actors. Even though goal legislation is not primarily targeted 

at courts, this does not mean goal prescriptions never end up with a judge. 

However, it does mean that judges are likely to base their decisions on the 

regulatory regime, rather than deciding based on their own (legal) expertise.48 

The distinction between open norms, principles and goal legislation is not hard 

and fast49, but it does constitute an important difference in focus. The minimal 

involvement of courts in shaping the content of goal legislation strengthens 

my choice of not using the British term ‘principles based’50: even though there 

are similarities between principles and goal legislation, mixing the terms up 

obscures the specific characteristics of goal legislation.51

Instead, goal legislation is aimed at organizations or persons ‘closer’ to the 

actual services, such as professional- or trade organizations, local government, 

or the regulatees themselves.52 However, the review of the literature on goal 

46 In Swedish: general klausul
47 Sterzel (2009), Författning i utveckling, p. 236
48 Van Gestel and Verschuuren (2001), ‘Alara: minimumregel of beginsel met aspiraties?’; and 
Westerman (2010), ‘Arguing about Goals: The Diminishing Scope of Legal Reasoning’
49 Sterzel (2009), Författning i utveckling, p. 236
50 Black (2008), ‘Forms and Paradoxes of Principles Based Regulation’
51 For a further explanation of the differences between goal rules and principles, see Westerman 
(2009), ‘Het nastrevenswaardige gefixeerd’
52 Hetzler (1985), ‘Sociala reformer, planering och ramlagstiftning’, p. 59
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legislation shows that there are two important routes which can be chosen 

when it comes to which actors take the lead in the regulatory regime. These 

two routes can be explained and illustrated by comparing the Dutch debate on 

goal legislation to its Swedish counterpart. The Dutch debate on goal legislation 

revolves around the abstract goals being concretized by ‘the field’, ‘experts’ 

and ‘private actors’. The Swedish literature focuses on concretization by public 

bodies: mainly local government and (independent) public agencies. Exploring 

these two debates allows us to look at the concretization of goal legislation 

through two different lenses.

Of course, private and public are terms which can be defined in different 

ways, depending on the context in which these words are used. In this book, 

I follow the ‘simple’ legal use of the term public and private organizations: 

public are those actors who belong to the administration and to which rules of 

administrative law are applicable. These public actors include the central and 

local government, and also the (independent) public agencies53 which, even 

though they do not stand in a direct hierarchical relationship to the central or 

local government, also need to follow the rules that are created for assuring a 

fair and balanced way of governing. Private actors are all actors which are not 

regulated by administrative law but by private law.

At the same time, I do recognize that the type of private actor could be of 

importance in how the actor participates in a concretization process. Private 

organizations can take many different forms which influences how public values 

are represented. Whether it has public stakeholders or not and whether it is a 

for-profit or not-for-profit organization could influence how the organization 

deals with its (former) public tasks. For now, I will still stick to the ‘simple’ 

definition of public and private organizations, but where necessary I will in the 

following chapters specify in which way the private organizations involved can 

be expected to have ‘feeling’ with how public organizations act.

1.5.1 Concretization in the Netherlands

In the Netherlands, the use of goal legislation in its current form – that is: 

concretized by private actors – is advocated in a series of government (related) 

53 In Dutch: zelfstandig bestuursorgaan, In Swedish: myndighet
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reports in the years after 2000.54 In these reports, goal legislation is discussed 

with a strong link to self-regulation, deregulation and redistribution of 

responsibilities. Detailed central regulation is increasingly seen as inefficient, 

causing overregulation which leads to unnecessary administrative costs, and in 

general unfit to guarantee that an act reaches its underlying goals.55 The reports 

– on ‘the constitutional state’, ‘a practical legal order’ and ‘room for duties of 

care’ – suggest the drafting of goal legislation56 as one of the solutions for the 

problems caused by the use of detailed central rules.

Goal legislation is presented as a type of legislation which creates more room 

for ‘civil society’. Civil society in this context refers to all organizations involved 

in the production of the public services. This includes private organizations 

which receive public money to reach a public goal, such as schools, hospitals 

or (healthcare) insurance companies, but it also includes other types of ‘field’ 

organizations such as professional or stakeholder associations. These private 

actors receive more room to decide on how to reach the goals than in traditional 

detailed legislation. It is in this context the reports mention that goal legislation 

leads to ‘deregulation’: not in the literal meaning of deregulation as in abolishing 

regulation on a certain topic, but deregulation as in drafting fewer and other 

types of rules which leave more freedom of choice and decide on fewer details.57

However, goal legislation is not described as just providing room to civil 

society, but with the regulatory space comes also more responsibility, and in 

particular the responsibility to self-regulate. The reports describe goal legislation 

in terms of abstract norms which should be complemented with self-regulation. 

When discussing goal legislation, all reports immediately express that “the 

actors of civil society” will be given a duty to concretize these norms. A report 

from the Scientific Council of Government Policy58 illustrates the Dutch focus 

on concretization by private actors when it states that:

54 WRR (2002), De toekomst van de nationale rechtsstaat; WRR (2004), Regulering van het bestuur van de 
maatschappelijke dienstverlening; Ministerie van Justitie (2004), Ruimte voor zorgplichten; Ministerie 
van Justitie (2004), Nota Bruikbare Rechtsorde; WODC (2007), Naar een ‘bruikbare rechtsorde’.
55 See for a thorough explanation of the problems with detailed rules: Schauer (1991), Playing by the 
Rules
56 Referred to in the above mentioned reports as “general duties of care” or “open norms” (“algemene 
zorgplichtbepalingen”).
57 Dorbeck-Jung et al. (2005), Open normen en regeldruk, p. 19
58 Wetenschappelijke Raad voor Regeringsbeleid (WRR)
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“The core of these new legislative strategies is that the legislature limits 

its actions to determining the framework and rules of the game, while the 

field actors fill out this framework. […] Therefore, the filling out of the 

legislative framework is not established on a lower administrative level, 

but [by] all the field actors concerned.”59

This focus on ‘self-regulation’ means that the concretization of goal legislation in 

the Netherlands mainly is assigned to private parties, including both non-profit 

and for-profit companies and associations. Regardless of whether self-regulation 

is an accurate term to describe the concretization of goal legislation60, or whether 

it rather should be called ‘mandated self-regulation’, ‘coerced self-regulation’,61 

‘self-regulation conditioned by legislation’62, or ‘co-regulation’: the use of the 

term ‘self regulation’ for the concretization of goal legislation signals the major 

focus on concretization by private actors.

As opposed to detailed central legislation, goal legislation concretized by ‘self-

regulation’ is expected to bring several advantages: when sector organizations 

or the regulatees themselves create the content of goal legislation, it is expected 

that these rules have more support in the field than centrally drafted rules, since 

field rules would be better adapted to the needs of the field. Also, field actors 

are described as having the required knowledge on how to reach the policy 

goals best within their own field. By providing civil society with the freedom to 

decide on how to reach the goals of the act, the goal legislation challenges them 

to use their knowledge, creativity and means to reach the governmental goal.63 

Ultimately, this should lead to lower administrative costs and a more efficient 

way of reaching the policy goals.

However, as mentioned the reports do not only speak of more freedom 

but also of redistributing responsibilities and more accountability for the field 

59 WRR (2004), Regulering van het bestuur van de maatschappelijke dienstverlening, p. 7 “Kern van al 
deze wetgevingsstrategieën is dat de wetgever zich beperkt tot het stellen van de kaders en de spelregels, 
terwijl de partijen in de sector daaraan invulling geven. [ …] Aldus komt de invulling van de wettelijke 
kaders niet op een lager overheidsniveau tot stand, maar onder verantwoordelijkheid van de betrokken 
partijen in het veld.”
60 See also Westerman (2010), ‘Who is regulating the self? Selfregulation as outsourced rulemaking’
61 Black (1996), ‘Constitutionalising Self-Regulation’, p. 18-20
62 In Dutch: wettelijk geconditioneerde wetgeving, see: Eijlander en Voermans (1993), Wetgevingsleer, 
p. 71-75
63 Dorbeck-Jung et al. (2005), Open normen en regeldruk
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actors: taking care of public interests is no longer seen as an exclusive task of 

the public authorities, but is shared with the fields itself. When private parties 

are financed by public money, they are expected to be accountable to society at 

large.64 The reports do not explain how this accountability should be designed, 

but it fits seamlessly into the observation that goal legislation is combined 

with different types of accountability regimes, such as quality, safety or risk 

management systems, certification duties, and duties to report.

The studies that have been performed on the use of goal legislation in 

the Netherlands confirm that the concretization of goal legislation to a large 

extent is assigned to private actors. Dorbeck-Jung et al. describe how sector 

organizations play an important role in the concretization of goal prescriptions 

on the quality of healthcare, the quality of higher education, and in companies’ 

environment protection duties connected to their operations. Next to the sector 

organizations – the interest groups of the care providers, the universities or the 

companies – also other field actors were involved in the development of further 

norms. Quality advisory firms, consultancy firms, certifiers and accreditation 

bureaus participated in drafting the norms for the quality management systems 

the care providers, universities and companies needed to draft, either because 

they were asked to do so by the sector organizations or individual companies 

(regulatees). The development of norms was then further continued within 

the care providers, universities and companies in their internal protocols, 

procedures, plans and handbooks.65

Hubben and Sijmons describe how the ex ante building permits which 

included a check on a detailed set of building norms for care providers were 

abolished in 2009. Instead of detailed norms on what care institutions should 

look like, the topic now falls under the general care regulation, which means 

this topic also is left to the field actors. However, unlike Dorbeck-Jung, Hubben 

and Sijmons are rather sceptical on the capability of the field actors to draft 

norms on building quality, and suggest the legislature reinstalls similar national 

rules.66

Also, Timmer’s recent study shows that goal legislation in the Netherlands is 

designed to be concretized by private actors. His study covers the concretization 

64 WRR (2002), De toekomst van de nationale rechtsstaat
65 Dorbeck-Jung et al. (2005), Open normen en regeldruk, p. 30
66 Hubben and Sijmons (2010), Nieuwe bouwnormen voor de gezondheidszorg



Goal leGIslatIon and Its ConCretIzatIon  35

of a goal prescription on safety of inland shipping and a goal prescription on 

the quality of primary education. Both prescriptions, he describes, are designed 

to be concretized by either respectively the shipping companies or the primary 

schools. However, his study does force us to take a more critical stance on whether 

the concretization is performed by the actors who officially are appointed as 

the concretizing actors. In both cases, an important part of the concretization 

was actually performed by the national inspectorates even though these were 

officially not authorized to do so. Since the rules are considered as binding 

rules by all actors, they function as binding rules and are, therefore, a de facto 

concretization of the goal act.67 Inspectorates can be very influential if they are 

seen as an authority and especially if few cases go to court. Therefore, it is also 

important to study whether the inspectorate(s) drafts rules, with or without 

authority to do so. This study especially serves to show that actors involved 

in the concretization do not always need to be asked to do so, but can also act 

at their own initiative, which in these cases meant the concretization was less 

‘private’ than one might think based on the design of the acts.

1.5.2 Concretization in Sweden

However, the use of goal legislation is not always connected to the notion of 

self-regulation. Instead of thinking of goal legislation as outsourcing regulation 

to private actors, goal legislation can also be seen as delegation of rulemaking 

within the public sector. When goal legislation is used as a method of delegation 

to public actors, we can speak of goal legislation with a different concretization 

‘route’. To study this route, we will focus on Sweden in which this view on 

goal legislation predominates. Whereas the Dutch debate on goal legislation 

in its current form is little more than a decade old, the Swedish debate on goal 

legislation has a longer history, dating back to the 1970s. The descriptions of 

the first Swedish ‘framework acts’68 show large similarities to the descriptions of 

the Dutch ‘duties of care’.

“Many new acts, especially within administrative law, contain no detailed 

rules but only generally formulated regulations. Such acts, which are 

67 Timmer (2011), Het doel wel gesteld
68 In Swedish: ramlag
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called framework acts, have as a purpose to state goals and give guidelines 

for certain activities.”69

Like the Dutch ‘duties of care’, Swedish framework acts are described as a solution 

to the problems of detailed central legislation.70 Hetzler, for example, states that 

framework legislation can be a method “to reach the advantages of deregulation 

without having to live with its downsides.” One of these advantages she refers 

to is that framework legislation locates the decisions on the content of the acts 

closer to the individuals who are affected by the decisions. Another advantage 

is the increased flexibility in the rule-system “by making the acts goal-oriented 

[...] and then letting the details form and dissolve depending on whether the 

need for them arises or disappears.”71 The disadvantage of deregulation of 

having no control over a topic is circumvented, since the state still demands 

that the regulatees reach the goal as described in the framework act, and thereby 

does not leave the control over the topic entirely to others.

So far, nothing new: these descriptions could just as well have been taken 

from any of the Dutch descriptions of the ‘duties of care’. However, when the 

actors that should draft these detailed rules are mentioned, the picture changes. 

Instead of focusing on concretization by private actors, framework legislation 

is supposed to delegate rulemaking authority within the public sector. The 

Swedish government has described framework legislation as transferring 

part of the rulemaking from the parliament and government to the central 

(independent) public agencies or local government.72 Also, several authors 

speak of concretization of the abstract goals by further public regulation.73 

Although Swedish authors occasionally mention the participation of private 

69 SOU 1983:39, p. 73-74
70 The term ‘framework act’ is sometimes also used to refer to authorization acts: legislation which 
only serves as a procedural framework and does not contain any further content such as goal rules. 
This type of procedural framework legislation is not part of the scope of this thesis, see section 1.4.
71 Hetzler (1985), ‘Sociala reformer, planering och ramlagstiftning’, p. 61-62: Ramlagstiftning som ett 
sätt att nå “fördelarna med avreglering utan att behöva leva med dess avigsidor. Denna strategi går ut på att 
flytta beslutsmakten närmare de individer som påverkas av besluten, och att öka flexibiliteten i regelsystemet 
genom att göra lagarna målorienterade, det vill säga ange ramen för verksamheten i ett område, och sedan 
låta detaljerna formas och upplösas allt eftersom behov uppstår och försvinner.” See also Sterzel (2009), 
Författning i utveckling, p. 226 on the advantages of flexibility.
72 Prop 1986/87:99, Proposition om ledning av den statliga förvaltningen, p. 29
73 Sterzel (2009), Författning i utveckling, p. 237; Esping (1994), Ramlagar i förvaltningspoliti, p. 50-51; 
Hetzler (1985), ‘Sociala reformer, planering och ramlagstiftning’, p. 65; Hydén (1984), Ram eller lag?
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actors in the concretization of framework legislation74, the focus lies with goal 

legislation as concretized by public actors.

The position of the independent public agencies with regard to goal legislation 

deserves some explanation. The Swedish governing system is based on the 

idea of a division between drafting and implementing policy. The government, 

supported by relatively small ministries, has the task to prepare new legislation, 

regulation and policy. The implementation of these acts, government ordinances 

or policies is a task of the many – often large – government agencies.75 The 

government agencies are so-called independent public agencies, which are 

arranged around certain topics or areas, such as the National Food Agency, 

Medical Products Agency or the Environmental Protection Agency.76 They are 

independent in the sense that the government cannot give direct instructions 

on how they should handle specific cases.77 Instructions are instead of a more 

general level and are given through official documents such as legislation, 

preparatory works or government ordinances. The government can also 

influence the focus of an agency’s activities by earmarking an agency’s budget 

for specific tasks. However, the government agencies have considerable freedom 

when it comes to interpreting and performing its tasks, which is considerably 

increased when the legislation which is used to ‘steer’ the implementation of the 

policy takes the form of goal legislation.78

The peak of the Swedish debate on goal legislation lies in the 1980s when 

several important ‘framework acts’ were introduced such as the Social Services 

Act and the Health and Medical Care Act. The discussions on the use of goal 

legislation often revolved around the changes goal legislation causes in the 

position of the independent public agencies. Several authors discussed how 

goal legislation changes the division of tasks between the government and the 

agencies by shifting more of the actual decisions to the agencies which go beyond 

the traditional execution tasks. Hetzler states that the framework acts contain 

vague policy instead of legislation, which means, “the final policy articulation 

74 Esping (1994, p. 54) states that private organizations could gain influence on the concretisation of 
legislation when public agencies make further regulations instead of central politicians, and Hydén 
(1984) writes that the concretization of framework legislation could be left open for the field.
75 In Swedish: statlig förvaltningsmyndighet
76 Livsmedelsverket, Läkemedelsverket, Naturvårdsverket
77 Chapter 12 section 2 and 3 Regeringsformen (the Swedish Constitution)
78 Statskontoret (2013), Flexibiltetens fördelar och faror
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is transferred to the execution phase.”79 This means also that the use of goal 

legislation gives the agencies a large responsibility in the balancing of interests 

which traditionally is considered a government task.80 Hydén describes how the 

political decisions are taken at the agency level:

“The decisions which are taken by Parliament in the goal act only concern 

the general goals. There is rarely any disagreement on these, since they are 

formulated in a politically uncontroversial way. Instead, it is the means that 

are disputed, just as the intermediate goals and the pace in which the goals 

should be realized. These decisions are taken by the public agencies. They 

decide on the political priorities. This means that the political decisions 

are given their actual content at the administrative level and not at the 

political level.”81

Not only was this shift of political decision-making to a non-political level seen 

as problematic: reports were produced on agencies demonstrating that they 

used their rulemaking authority to the extent that it led to overregulation – this 

time, not through legislation but concretization by the agencies. Mid 1980s, 

several government reports were very critical of the use of goal legislation 

because of overregulation problems. A 1984 bill stated that “the increasingly 

common technique of framework legislation often implies that [the acts] will be 

filled in with rules by the government or, after the government’s authorization, 

by public agencies. This system has a built-in risk for detailed regulation which 

can be difficult to control for the government authorities.”82 The standing 

parliamentary committee on the constitution83 went a step further when it 

79 Hetzler (1985), p. 62: “I de nya skrivna ramlagarna ersätts normgivning med vag policyformulering: 
den slutgiltiga policyformuleringen överförs till tillämpningsskedet.”
80 Prop 1986/87:99, p. 29-30
81 Hydén 1984, p. 13: “De beslut som fattas i riksdagen genom ramlagen avser enbart frågor om de 
allmänna målen. Om dessa råder sällan oenighet. De formuleras oftast på ett sådant sätt att de är 
politiskt okontroversiella. Det är i stället om medlen som striden förs liksom ofta om etappmål och takten 
i förverkligandet av målen. Dessa beslut fattas av myndigheterna. Det är dessa som gör den politiska 
prioriteringen. Det innebär att de politiska beslutens verkliga innehåll ges på den administrativa nivån och 
icke på de politiska.”
82 Prop 1983/1984:119, p. 3: “Den angivna utvecklingen har bl.a. samband med den allt vanligare tekniken 
med s.k. ramlagar, vilka ofta förutsätter att en utfyllnad sker genom regler som beslutas av regeringen 
eller efter dess bemyndigande av förvaltningsmyndigheterna. I detta system finns inbyggt en risk för en 
detaljreglering som kan vara svår att kontrollera för statsmakterna.”
83 In Swedish: Konstitutionsutskottet
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stated that “decreasing the use of framework legislation should be an important 

part of the ambition to simplify and rationalize the legal system.”84

However, in more recent years the debate on framework legislation 

has changed direction. While, in the Netherlands, the self-regulatory goal 

legislation gained terrain, the Swedish solution of the problems with its goal 

legislation were not to shift rulemaking authority to private actors but rather 

to shift within the public sector. The debate on whether framework legislation 

should be used or not largely disappeared, and the use of framework legislation 

became seen as inevitable for a government which wants to regulate technically 

complicated fields such as healthcare.85 The debate on ‘rule simplification ‘ 

which started in the 1980s86, which shows important parallels to the Dutch 

deregulation debate, has led to a consensus that public agencies should make 

less detailed regulations when concretizing goal legislation.87 Instead of focusing 

all attention on the further rulemaking by independent public agencies, more 

attention was directed towards goal legislation as a form of decentralization: 

shifting rulemaking authority to local government, such as municipalities.

Although it might sound as if public concretization involves a more limited 

amount of actors than private concretization, this is not necessarily the case. 

Axelsson describes in her thesis the regulation of patient safety and quality 

management in Swedish healthcare which is mainly regulated by the Health and 

Medical Care Act (Healthcare Act) – one of the important Swedish framework 

acts. From her analysis, it becomes clear that apart from local government and 

the National Board of Health and Welfare – the independent public agency in 

charge of further regulation of the Healthcare Act – also several other public 

agencies are involved: the Swedish Association of Local Authorities and Regions, 

the Medical Responsibility Board, the Agency for Health and Care Services 

Analysis, Swedish Council on Health Technology Assessment, the Medical 

Products Agency, and the municipal patient committees.88 These agencies are 

84 KU 1983/84:24, p. 22: “En minskad användning av ramlagstiftning bör vara en viktig del av ambitionen 
att förenkla och rationalisera regelsystemet.”
85 Esping (1994), Ramlagar i förvaltningspolitik, p. 32
86 In Swedish: regelförenkling, Prop 1986/87:99, p. 30
87 Interview NBHW General counsel, October 2008
88 Axelsson (2011), Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård. Her analysis even 
includes more actors, of which I chose to mention the most relevant agencies: Sveriges Kommuner 
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not all as important in the concretization process, to which I will come later, but 

it serves as a good example of how public concretization too can be complex.

1.5.3 Common ground

Strangely, the two types of goal legislation are often approached as if they were 

completely different phenomena: authors and legislatures hardly mention 

a possible choice between the two different routes of concretization.89 Many 

definitions of goal legislation instead build on the assumption that the 

concretization is always performed by a certain type of actor. However, there is 

more that unites the two routes than divides them. Instead of approaching them 

as two entirely different types of legislation – ‘self regulation’ versus ‘framework 

legislation’ – I would, therefore, propose to see them as two different ‘routes’ 

of concretization: a private route and a public route which do not necessarily 

exclude each other but can be used in combination as well.

The Dutch debate on ‘duties of care’ and the Swedish debate on ‘framework 

legislation’ differ on the question which actors they rely on to provide the 

concretization: private actors or public actors. But as we saw they are both 

aimed at solving problems of detailed central regulation: the inefficiency of 

regulating social and technical complex areas with detailed central rules. They 

are described as legislation containing abstract goals to be concretized by 

someone else, thereby shifting rulemaking power, but also shifting the duty of 

weighing interests to others. And similar concerns on possible disadvantages 

are discussed, for example, the risk of overregulation and diminished legal 

certainty.90 Therefore, it is important to see that ‘framework legislation’ and 

‘duties of care’ are the same legislative technique – goal legislation – but with 

two different routes of concretization. When we take the joint structure of the 

legislation as a starting point, it becomes clear a legislature can influence which 

actors participate in the concretization process and choose between a public or 

och Landsting, Hälso- och sjukvårdens ansvarsnämnd, Myndigheten för vårdanalys, Statens beredning för 
medicinsk utvärdering, Läkemedelsverket, patientnämnderna.
89 Ter Borg et al. (2009) and Hydén (1984) are the exceptions to this case. Ter Borg et al. distinguish 
between three types of goal regulation: a goal rule specified in the same act, in lower regulation or by 
the field. However, since I do not focus on the mere presence of goal rules, but focus on a set of rules 
shifting rulemaking responsibilities to others, I consider goal rules which are specified on the same 
level to be part of detailed legislation instead of goal legislation.
90 See for example Westerman (2008), ‘Normering via doelstelling: zorgplichten’ and Esping (1994), 
Ramlagar i förvaltningspolitik, p. 135.
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a private route. Seeing ‘framework legislation’ and ‘duties of care’ as two variants 

of one legislative technique, opens our eyes for goal legislation as a broader 

phenomenon.

When comparing the actors that are chosen in the Netherlands and Sweden, 

it becomes clear how wide an array of actors can be involved. They are all experts 

of some kind on the topic they regulate on, but this ‘expertise’ can come from 

professional knowledge, local knowledge or firsthand knowledge. The authority 

to concretize goal legislation can be assigned to an actor in the goal legislation 

itself, in the preparatory works or other policy documents. It can be assigned 

to one actor, or it can be split over several actors. However, we have also seen 

examples of actors deciding by themselves to participate in the concretization.91 

And then we have not even covered yet how the actors can fulfill different roles, 

drafting different types of documents (see section 2.2). Still, as we will see in 

the following sections, also similarities and patterns can be discovered when 

taking a closer look. The complexity of the actors involved, however, does make 

it necessary to approach the study of goal legislation with a case study method: 

only close observation of the way different actors are involved will help us 

advance further in understanding goal legislation and its concretization.

As for the motives of choosing one route over the other: it is not entirely 

clear why in Sweden the route of public concretization predominates, while the 

route of private concretization is strongest in the Netherlands. Of course, it is 

not very surprising that, in the 1970s and 1980s, Swedish framework legislation 

was described as legislation that should be concretized by public bodies. Hardly 

any welfare state services were privatized at that time, which means there were 

no private parties to delegate the rulemaking responsibility to. However, also in 

recent years when more and more care providers and other service providers are 

privatized, Swedish framework legislation is still seen as legislation concretized 

by public bodies. Although we will later on see that also in Sweden private 

actors are more involved than one might think based on the Swedish rhetoric, 

it is still different from the Dutch situation in which – as we have seen – the 

privatization of welfare state services was followed by an explicit privatization 

of some of the rulemaking responsibilities as well.92

91 See Timmer (2011), Het doel wel gesteld
92 Teunissen (2007) , Alternatieve regelgeving en eigen verantwoordelijkheid.
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The Swedish view on goal legislation can be said to be more ‘traditional’ than 

the Dutch view. The Dutch view of goal legislation as legislation concretized 

by private actors fits seamlessly with the theory of the new regulatory state in 

which “state steering and civil society rowing” are seen as the ideal,93 whereas 

the Swedish view of goal legislation fits more with a traditional view of 

rulemaking, in which binding rules should be drafted by public bodies which 

should safeguard that the rules are accompanied by the necessary checks and 

balances. Maybe the difference in choice is linked to the management theory 

that is strongest within a certain country, or to aspects of legal culture. In the 

Netherlands, civil society has always had a strong position, for example, in 

healthcare and education where schools and care providers were traditionally 

run by private foundations.94 In Sweden, the belief in the capabilities of the 

administration to establish political goals has been traditionally strong, which 

could explain the focus on public rather than private regulation .95

However, even though the background of the different routes of 

concretization is very interesting, it is more important for this thesis to focus on 

the implications and effects of these different options and how the knowledge 

of these two routes of concretization can help us understand the concretization 

process of goal legislation.

1.6 Research questions

As explained in the previous sections, goal legislation challenges the traditional 

view on legislation. Political decisions are no longer taken on the level of central 

legislation but are delegated to lower levels. If we want to know and understand 

the duties of the regulatees, we will need to look beyond the legislation and 

include the regulation drafted by other actors. While the previous section shows 

that we have quite some information on which actors can be involved in the 

concretization process, we know little on how they actually contribute to the 

concretization.

93 Braithwaite (2000), ‘The new regulatory state and the transformation of criminology’, p. 233.
94 Kickert (1998), Aansturing van verzelfstandigde overheidsdiensten. This strong position of civil society 
was connected to the socio-religious compartmentalization in the Netherlands, see: Lijphart (1990), 
Verzuiling, pacificatie en kentering in de Nederlandse politiek
95 Kronsell (1997), ‘Sweden: setting a good example’



Goal leGIslatIon and Its ConCretIzatIon  43

There are a few hypotheses on which type of rules arise in a concretization 

process, but there are very few empirical studies to back these hypotheses. 

Mackor describes how in the Dutch healthcare sector goal legislation is 

concretized by drafting performance norms which measure the performance of 

the regulatee (the care providers).96 And Westerman states that (private) actors 

will reproduce the style of the goal rule. She states actors are likely to also draft 

goal rules themselves, although more detailed, which just as the rules in the 

goal act focus on outcome instead of prescribing how this outcome should be 

reached.97 But these authors do not inform us on how the room for decision-

making is split over different actors and how these actors are held accountable 

for their participation in the rulemaking process. Especially in case of a larger 

concretization process with multiple actors, knowledge is scarce as to where the 

‘centre of gravity’ lies: how detailed are the rules that are made, which actors 

take the most influential decisions, and to whom do they need to account 

for the rules they do or do not make? When political decisions are shifted to 

other levels, it is of great importance to us all to understand if and where these 

decisions are taken.

Moreover, the statements and hypotheses on the concretization of 

goal legislation are contradictory. There is no agreement on whether the 

concretization process leads to overregulation, to deregulation or to too little 

regulation. In the Netherlands, goal legislation has been advertised as leading 

to deregulation, because it replaces many detailed central rules with fewer more 

abstract rules. From that view, goal legislation would solve problems associated 

with overregulation such as unnecessary administrative costs and large rule 

sets which are difficult to overview and therefore difficult to implement and 

enforce. However, we know from the Swedish experience that this picture of 

deregulation is optimistic: the Swedish agencies were in the 1980s known to 

regulate the content of the goal legislation into great detail, which led to the 

complaint that the regulatory regime of goal legislation caused overregulation. 

Westerman warns that goal legislation concretized by private actors can lead to 

overregulation when actors in the regulatory regime draft many new detailed 

96 Mackor (2010), ‘Legally Enforced Performance Measurement of Public Services. Crowding-out or 
crowding-in of motivation?’
97 Westerman (2007), ‘Governing by goals’, p. 20-21; Westerman (2007), ‘The Emergence of a New 
Type of Norms’
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rules.98 And to increase the confusion even further: both Teunissen and Hubben 

warn for actors making too few rules in the regulatory regime of goal legislation. 

They explain how actors not making any rules leads to legal uncertainty as to 

what the legislation means and how this creates difficulties for the inspectorates 

to enforce the acts. Goal legislation is very difficult to implement, they claim, 

without the detailed rules of the regulatory regime.

Similar contradictory statements can be found on other supposed effects 

of goal legislation. For example, goal legislation is both said to lead to more 

flexibility and to more rigidity. It can lead to flexible compliance when there are 

fewer central detailed rules which allows for more options for the regulatee and 

supervisors to find custom-made solutions. But it is also said to lead to rigidity 

in compliance when actors are uncertain about how the supervisor will use the 

goal rules and regulation.

Black calls these opposed advantages and disadvantages the ‘paradoxes’ 

of goal legislation and states that goal legislation can lead to either of these 

results depending on the broader institutional context in which the goal act is 

situated.99 When we follow Black, this means that no conclusions on whether 

goal legislation leads to result x or y can be drawn as long as we do not learn more 

about what the concretization process looks like under different circumstances, 

in different contexts. From this point of view, it would be logical that the 

concretization route which is chosen influences the form and outcome of the 

concretization process. However, there are no studies which take into account 

both major routes of concretization, which means our empirical knowledge of 

the concretization of goal legislation is not only very limited but also always 

geared towards one side of goal legislation, rather than taking into account the 

different shapes the concretization process can take.

At the same time, goal legislation is used in major policy areas, such as 

education and healthcare, and is not likely to be replaced by central detailed 

regulation anytime soon. For many of these policy areas, detailed central 

legislation is no longer an option, because the field has become too complicated. 

Instead of comparing one type of goal legislation to traditional legislation, we 

should rather direct our attention to exploring which options there are within 

98 Westerman (2007), ‘The Emergence of a New Type of Norms’
99 Black (2008), ‘Forms and Paradoxes of Principles Based Regulation’, p. 4. Black does not use the 
term goal legislation, but refers to these type of rules as ‘principles based regulation’.
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this legislative style. It is crucial to understand where the decisions actually are 

taken while acknowledging that the concretization process can take different 

forms. The main questions this study therefore seeks to answer are:

Where in the regulatory regime are the decisions on the content of goal 

legislation taken? And is this influenced by choosing either a private or a 

public concretization route?

Stripped down, this can be rephrased to: who does what in the concretization 

process? Here it is important to state that every goal act has a unique 

concretization process. In order to study how a goal act receives its content 

within different institutional contexts, it has been necessary to limit this 

study to two concretization processes: the concretization of ‘responsible care’ 

in nursing homes in the Netherlands, and the concretization of ‘good care’ in 

nursing homes in Sweden. In both countries, the quality of nursing home care 

is regulated by goal acts. Choosing two concretization processes on the same 

topic combines the depth which is needed to study the topic in detail with the 

possibility to study how the institutional context influences the concretization 

process. The comparison also prevents me of drawing hasty conclusions: the 

differences found between the two countries help to see how the concretization 

process can take different shapes. Chapter 2 will further explain the research 

design and describe the case study.

The sub-questions can be divided into two main groups. The first group 

revolves around the who. Which actors participate in the regulatory regime? 

Do these actors draft rules which add meaning to the content of the goal 

act? Are they public or private entities and do they need to justify their part 

in the concretization process to others? Special attention will be paid to the 

role of national supervisors: do they add rules of their own, and if so, are they 

authorized to do so or do they act at their own initiative?

The second group revolves around the what. Which type of rules are drafted? 

How detailed are the rules which are drafted? Do they decide on the actions 

or means to be used, or do they reproduce the style of goal legislation by, for 

example, stating goals in the form of performance measurement, which still 

leaves open how the regulatee should act? What room do the rules leave the 

regulatee to decide on its own course of action? And is it possible to deviate 

from the existing rules, and if so, what are the consequences? Based on three 

dimensions of rules, I will map which regulatory space these rules cover, 
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and which room they leave open for other actors. These dimensions will be 

explained in chapter 2.

Combined, the answers to these two groups of questions paint a picture of 

where the main decisions are taken in either a private or a public concretization 

process. It is not only important to know that a certain rule is made, but we want 

to know where in the regulatory regime it is drafted. As chapter 2 will explain, 

different types of rules restrain the freedom of the regulatee in different ways. 

When an actor drafts rules that are experienced as binding by other actors in the 

field, it exercises power over these actors. There is a large amount of literature 

on the term ‘power’, but in this thesis it will be used to refer to the combination 

of limiting the discretion of other actors to act or the discretion of other actors 

to issue regulation. When an actor concretizes the goal act, it exercises power 

over the regulatees by limiting its discretion to interpret and implement the 

goal act. At the same time, it exercises power over other actors in the regulatory 

regime, by limiting the room these actors have to issue rules on the goal act 

themselves. The purpose of this study is to shed light on the division of power 

in a goal acts regulatory regime. By both focusing on which rules are drafted 

and focusing on who drafts a certain type of rules, we want to unravel a goal 

legislation’s concretization process to understand how different actors exercise 

power over each other when confronted with goal legislation.

Although there are no clear-cut hypotheses on what the differences between 

a private and a public concretization process are, there are several aspects I will 

focus on. I will pay special attention to the rulemaking process of private actors. 

They are not drafted within a fixed environment such as the rules drafted by 

public actors, whose rulemaking authority is governed by administrative law. 

This leads to many extra questions which otherwise are dealt with before-hand: 

for example, who takes decisions on the rulemaking within these actors, what 

does the rulemaking process look like, which legal status do the rules have and 

how are they used by the national supervisor? Also, the whole ‘self-regulation’ 

rhetoric which permeates the use of goal legislation in the Netherlands builds on 

the assumptions that private actors will draft different rules than public actors. 

In the Netherlands, private actors are expected to draft rules that are better 

adjusted to the needs of the field, whether this means fewer rules or rules of a 

different kind. Comparing the ‘private’ rules to the ‘public’ rules will provide us 

with more insight in which aspects of the concretization are connected to the 

legislative style of goal legislation and which aspects are connected to the choice 



Goal leGIslatIon and Its ConCretIzatIon  47

of concretization route. This should also shed some light on whether the Dutch 

assumptions on the ‘superiority’ of private-made rules actually can be seen in 

the regulation.

Describing who occupies which regulatory space is a ‘pioneer’ activity: apart 

from an idea of which actors could be active in the concretization process and 

therefore should be studied, there is no roadmap on how to classify the different 

actors or rules. The classification took shape during this study and is introduced 

in chapter 2. Next to providing more answers on how goal legislation gains 

its content this study therefore also provides a template of how concretization 

processes can be studied.

As mentioned, the study builds on a comparative case study. The empirical 

part of this thesis starts with the Dutch case study. Chapter 3 describes the 

Dutch goal act: the Care Providers Quality Act . This chapter also includes an 

introduction of the regulatory regime of this act. Chapters 4 to 7 each discuss 

a central actor of this regulatory regime. Chapters 8 to 12 discuss the Swedish 

case study, starting with a description of the goal acts which are the Swedish 

counterparts of the Dutch Quality Act – the Social Services Act and Health and 

Medical Care Act – and then discuss an actor per chapter.

The Dutch case study includes an elaborate description of the Steering 

Group Responsible Care: the forum in which all field actors in nursing care 

participated to draft a ‘quality framework on responsible care’. We will see how 

the steering group has functioned over the years and how difficult it has been to 

draft an all encompassing rule-set on the quality of care. By describing how the 

different field actors have participated in the decision-making, which rules were 

drafted, and how the care providers and national supervisor work with this rule 

set, the Dutch case study provides insight in private rulemaking and how ideals 

on ‘self-regulation’ turn out to function somewhat different in practice.

The Swedish case study focuses on rulemaking by the National Board of 

Health and Welfare (NBHW) which is an independent public agency and by the 

Swedish municipalities, with a focus on the municipality of Uppsala. The Piteå 

case will be discussed, both in the chapter on the NBHW and in the chapter on 

Uppsala municipality. Interesting in the Swedish case study is how ‘private’ the 

public rulemaking has become: the main rules can be found in contracts of the 

municipalities with private care providers rather than in municipal ordinances. 

The case study also shows how a large part of the Swedish concretization takes 
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place within the care providers themselves, which also makes the Swedish 

system more ‘private’ than one would suppose at the outset.

Chapter 13 discusses the parallels which can be drawn between the two case 

studies. There are large similarities between the two cases. We will see how in 

both countries, despite all the regulatory activity by different actors, quality 

management systems of the care providers fulfill a very central role in the 

concretization of ‘responsible’ or ‘good care’. When we study the rules drafted 

by the different actors more closely, it turns out the different actors often do 

not fill the regulatory space with their own rules but contribute to shifting the 

rulemaking responsibility to the lowest level. As Westerman predicted, many 

documents just reproduce the legislative style of goal legislation, leaving a lot 

of room to the care providers to decide on the content of the goal legislation.

However, the case studies differ in one important aspect: the way the 

inspectorates use the abstract rules in their supervision. The case study will 

show that only when an inspectorate has the room to apply abstract rules to 

concrete cases, these abstract rules can serve a function other than only being an 

‘inspiration’ for the regulatee (the care provider). When an inspectorate has no 

room for maneuver, all goal rules drafted within the regulatory regime seem to 

‘melt away’: they lose their relevance in the enforcement of the goal legislation. 

This difference does seem to be linked to whether the regulatory regime is 

geared towards private or public actors, but in a different way than expected: the 

inspectorate operating in the Dutch ‘private oriented’ regulatory regime more 

easily enforces the abstract rules and provides a counter balance to the room 

left to the regulatees, than its Swedish ‘public oriented’ counterpart. This thesis 

should help understand the phenomenon of goal legislation together with its 

regulatory regime and guides us towards an option of how to deal with the 

inherent struggle of using goal legislation: the struggle of leaving the regulatee 

freedom to steer its own behavior while still exercising some form of national 

control over the topic of the goal act.
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Comparing regulation of 
nursing home care

2.1 The concretization of nursing home quality

Since it is clear that the concretization of goal legislation needs to be studied 

in its context, I have chosen to perform a case study of the regulatory regime 

of goal legislation. In order to reach the level of detail needed to understand 

the processes which take place in a goal act’s regulatory regime, it has been 

necessary to limit this study to a comparison of two cases. The core of this book 

is formed by two case studies which are taken from the Dutch and Swedish 

legislation on quality of healthcare and social care services (here in short: care 

legislation). Care legislation offers in both countries a clear example of goal 

legislation. Both in Sweden and the Netherlands, the care legislation is one of 

the earlier fields regulated by goal acts and provides a clear example of private 

concretization versus public concretization.

In the Netherlands, the idea of private actors as the center of the care 

system has old roots. Traditionally, care has been provided by private (mostly 

non-profit) organizations, often connected to a religious community.100 In 

the 1990s, the idea gained force that the field actors – care providers, patient 

organizations, care insurance companies and professional organizations – carry 

the responsibility for delivering care services. Care had to become market-driven 

and more patient-oriented. This important role of private actors was presented 

100 Due to the strong socio-religious compartmentalization (verzuiling) in the Netherlands which also 
played a major role in the leading role different social or religious groups played in the organization of 
healthcare, see RMO (2002), De handicap van de samenleving, p. 98-99
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as inevitable, as is illustrated in a speech of a former minister of Health, Welfare 

and Sports:

“[…] the final responsibility for the implementation [of the Care 

Institutions Quality Act101] still lies with the field actors. It cannot be 

organized differently, and we do not want it to be organized differently.”102

Parallel to this increased focus on private care provision, the belief gained terrain 

that the private care providers should not only implement the care policy but 

that they also should have the responsibility for deciding what good quality of 

care is. Through the Care Institutions Quality Act (1996), this responsibility was 

officially established. The Quality Act puts both the responsibility for delivering 

“responsible care” and the responsibility to decide what responsible care is, 

with the (private) field actors. The preparatory works argue that these actors 

have much more knowledge of the field than the national legislature or other 

public agencies will ever have, and are therefore given a part of the legislature’s 

rulemaking responsibility. Even though it in the years after the introduction of 

the Quality Act became clear that private regulation also has its drawbacks, the 

main responsibility of concretization of the Quality Act today still lies with the 

field actors.103

The Dutch choice of regulation by private actors can be contrasted by 

comparing it to the Swedish system of care regulation. The range of activities 

that is covered by the Dutch Quality Act is in Sweden regulated by two different 

acts: the Health and Medical Care Act104 prescribes that “good healthcare” 

101 In Dutch: Kwaliteitswet zorginstellingen
102 In Dutch: Minister van Volksgezondheid, Welzijn en Sport, see Kamerstukken II 2008/09, 31 765, nr. 
4, p. 2: “Gezien het grote aantal partijen en de niet altijd parallel lopende belangen van die partijen, hebben 
wij op een aantal terreinen een meer stimulerende en faciliterende positie ingenomen om veranderingen van 
de grond te krijgen. Dit neemt niet weg dat de uiteindelijke verantwoordelijkheid voor de uitvoering bij de 
veldpartijen blijft liggen. Dat kan niet anders en dat willen we ook niet anders.”
103 After the collection of materials for this study were finished, several changes took place in the 
regulation of the care sector in the Netherlands. A new act is being prepared to merge the Quality 
Act with the regulation on patient complaints procedures into the Act on Quality, Complaints and 
Disputes of Care (Wkkgz). In 2013, a national Quality Institute for the care sector has been established 
to support and encourage the quality regulation by the field actors. How these changes will influence 
the concretization process of quality of care will have to be seen, but both the merging of the Quality 
Act with another act and the establishment of the Quality Institute have no major implications for my 
conclusions. I will come back to this in chapter 12.
104 In Swedish: Hälso och Sjukvårdslagen (1982:763)
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shall be provided, and the Social Services Act105 prescribes that “good quality 

of social services” shall be provided. These acts are just as the Dutch Quality 

Act examples of goal legislation: they delegate a part of the responsibility of 

rulemaking to lower actors while there is still a system of national supervision 

in place to supervise the quality of care. The motives of the Swedish and Dutch 

legislature to draft goal legislation for the quality of care were quite similar: 

they were not willing to give up all control over the quality of care, since it is 

seen as too important a topic to let private actors free reign. At the same time, 

both legislatures were convinced that they did not possess enough knowledge 

to regulate the field of care in detail. However, just as explained in chapter 1, 

they hold a different view on which actors do possess this knowledge. While 

the Dutch legislature finds it obvious to delegate the responsibility of additional 

rulemaking on the quality of care to private actors, the Swedish legislature 

entrusts this task to public actors: county councils106, municipalities, and the 

National Board of Health and Welfare107. Just as in the Netherlands, more and 

more Swedish care providers are privatized, but concretization of goal legislation 

is still seen as a public responsibility.

In order to analyze and compare private and public concretization, it has 

proven necessary to limit the case study to one specific care sector. Each sector 

has its own regulatory regime for the concretization of the goal legislation with 

different actors and documents. As will be clear from the following sections, 

studying a regulatory regime demands a lot of detailed knowledge, which 

means it is more important to study one sector in depth instead of widening 

the scope of the study. I have chosen to study the concretization process of the 

quality of intramural elderly care. Elderly care can refer to both care provided 

in the private home as well as to care provided within care institutions. This 

thesis focuses only on intramural elderly care: full-time institutional care where 

elderly have moved from their private home to a nursing home. In this thesis, 

the term ‘nursing home’ will be used as an umbrella term for such elderly homes 

which provide full-time assistance. This excludes the so-called ‘service homes’ 

or ‘assisted living homes’ where the still relatively healthy elderly from a certain 

age can rent an apartment.

105 In Swedish: Socialtjänstlagen (2001:453)
106 In Swedish: landsting
107 In Swedish: Socialstyrelsen (an independent public agency)
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I will compare the concretization process of ‘responsible care’ for Dutch 

nursing homes to the concretization process of ‘good care’ and ‘good quality of 

social services’ for Swedish nursing homes. Nursing home care combines every 

day care with more complicated medical care. It therefore combines the more 

political topics of long term care (“How often should residents be supported to 

go outside?”) with the more ‘technical’ topics of the cure sector (“How should 

pressure sores be treated?”), and this case study can therefore be relevant to 

other care sectors as well.

Equally important for the choice of the case study is that the concretization 

process should have had some time to take shape. A concretization process 

is often not entirely planned and thought out before it starts, and it can take 

several years for the concretization process to reach a certain shape. We will 

see in the case studies how the concretization process itself changes over the 

years. Therefore it is important to study a field in which the concretization 

process has had some time to develop. Since the nursing home sector was the 

first Dutch care sector to introduce a more structured system of ‘field regulation’ 

(see chapter 4), this adds to the reasons to choose the nursing home care sector 

for the case study.108 Both in Sweden and the Netherlands, nursing home care 

is part of the sector of elderly care, which also includes home care for elderly 

people. I have, however, chosen to limit my case study to only the nursing 

homes: even though home care has a lot in common with nursing home care, it 

would introduce even more actors to the study which would broaden the study 

too much.

Comparing a case of private concretization in the Netherlands to a case of 

public concretization in Sweden is possible since the Netherlands and Sweden 

use goal legislation under comparable circumstances. First of all, both states 

have approximately the same wealthy and healthy population. They are both 

relatively small, non-federal states with well-developed and comprehensive 

social welfare systems. And specifically on elderly care: both countries have 

private care providers, public financed elderly care, and they struggle with the 

increasing costs of these care services. Yet, they differ on whether the national 

legislature thinks goal legislation should be concretized by private or public 

actors. This provides a good possibility to fine tune on the difference between 

public concretization and private concretization. On top of that, comparing a 

108 AR (2009), Implementatie Kwaliteitswet zorginstellingen, p. 14
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Dutch and a Swedish case means that I have the same access to sources in both 

countries since I am a native speaker of both Swedish and Dutch – I was raised 

bilingually – which is very useful when studying documents and conducting 

interviews.

Comparing two regulatory processes in two different countries has shown 

to be of central value to the results of this study. The two case studies could 

not have been performed in the same way when performed separately. The 

comparison itself forces one to go back to a helicopter view, each time one ends 

up too deep in the details of the case. For example, in Sweden most studies 

either look at the Healthcare Act or the Social Services Act, but seldom at both 

at the same time, whereas in the Netherlands both types of care are just seen as 

one topic, resorting under one law. This illustrates how the national perspective 

steers the way we study a topic: if there are two different acts, it is very likely the 

topic is treated as two separate topics as well.

The concretization process of quality of care in nursing homes is just one 

of many concretization processes of goal legislation. Since the concretization 

process is not always regulated by constitutional or administrative law, each 

process can be different with different actors, documents and norms. This 

means that my conclusions on this particular concretization process will not 

necessarily be valid for other concretization processes. However, the value of 

this study for other fields is that my method of studying the concretization 

process can function as a model for research in the ‘new legal landscape’, and 

the results can point out specific problems which can be followed up in further 

research.

2.2 Locating the concretization process

As I explained in chapter 1, the complex of actors and documents regulating a 

certain topic can be referred to as a regulatory regime. To study the concretization 

of goal legislation, we first need to locate the actors and documents of the 

regulatory regime. Where do we look for the actors which participate in this 

regime and which documents should we include in our study?

Based on the literature as discussed in chapter 1, we can distinguish four 

different roles which actors are likely to fulfill in the regulatory regime of a 
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goal act: the roles of regulator, service provider109, inspectorate and monitoring 

organization. An organization acts as a regulator when it drafts general rule sets 

which are meant to apply to the whole field. The service provider is responsible 

for the implementation of these rules, and in many cases it will draft internal 

protocols on how to implement all rules and provide the services required. 

Also, two different types of supervision can be part of the regulatory regime. An 

inspectorate can be appointed the authority to follow up whether the service 

providers implement the regulation and sanction those which do not live up to 

their obligations. The other supervising role is that of a (national) monitoring 

organization which will monitor the quality of the services. As we saw in 

chapter 1, goal legislation is often influenced by ideas on how performance 

measurement leads to better results and therefore often comes with some type 

of national organization measuring the quality of the services provided. These 

results can be used as feedback for the regulatee, as input for the inspectorate 

or as information to the public on the quality of the services. Most often, this 

monitor organization will report back to the regulator on the performance of 

the sector. The regulator can use this information to adjust its rules and thereby 

steer the sector more effectively towards the goals as set in the goal legislation.

It might sometimes seem as if the two roles of inspectorate and monitoring 

organization converge into one supervisory role, for example, when they are 

fulfilled by the same actor. However, the Swedish case study will clearly show 

how these are two separate roles even though they can be highly entwined as 

the Dutch case study exemplifies. An important difference is that a monitoring 

organization is less interested in the individual performance of a service provider 

but more interested in the performance of the sector as a whole, whereas an 

inspectorate is supervising whether a particular service provider implements all 

regulations.

Next to the four roles mentioned above, we will also need to distinguish a 

fifth role which turns out to be of central importance in the case studies: the role 

of service purchaser. The service purchaser is the organization which holds the 

responsibility to sign contracts with service providers on the required services 

and their quality. This role is created when the services are financed by public 

funds but performed – at least partially – by private service providers, which 

109 Or ‘producer’, but since the case studies deal with welfare state services (healthcare and social 
services), I will refer to ‘service producers’ and ‘service purchasers’.
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is the case in both the Dutch and Swedish nursing home sector. The service 

purchaser contracts the services on behalf of the public, but it is not necessarily 

a public organization. Also private organizations, such as care insurance 

companies, can be assigned the task of service purchaser.
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Together these five roles help us draw a map of the regulatory regime as found 

in my case studies:

Fig. 1 regulatory regime of service quality

Figuren 

 

 

 

 

 

 

The concretization can take place in the different regulatory documents as shown 

on the map. The rule sets, guidelines and policy documents of the regulator can 

concretize the abstract goal rules of the legislation with more detailed rules. The 

contract drawn up by the service purchaser and service provider can include 

further concretization of the rules of the legislature and regulator in the form 

of further criteria which the services provider should live up to. The service 

provider can in its internal rules and protocols concretize the contract, the rule 

sets of the regulator and the goal legislation. The inspectorate can in its decisions 

go beyond enforcement of the existing rules, by using its own more concrete 

rules and thereby adding meaning to the goal legislation. The inspectorate 

could also force a service provider to change its internal rules and protocols. 

Other service providers could thereby be encouraged to also change their rules, 

in accordance with the inspectorates regulation.110 And finally, the measures and 

reports of the monitoring organization can influence the performances of the 

service providers and the rules of the regulator to such an extent that we can 

speak of added rules. We should keep in mind that one organization can have 

several roles at the same time and therefore can contribute in different ways 

to the regulatory regime, whereas the opposite is also possible when several 

organizations fulfill the same role.

110 See for examples of such influence of inspectorates on elderly care providers: Braithwaite, Makkai 
and Braithwaite (2007), Regulating Aged Care; and examples of the influence of inspectorate rules on 
primary schools and inland navigation companies: Timmer (2011), Het doel wel gesteld.
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When we draw a map of the regulatory regimes of nursing home care in 

the Netherlands and Sweden, we clearly see how the Dutch regulatory regime 

leans more on private actors, whereas the Swedish regulatory regime assigns 

most roles to public actors. Starting with the regulator: in Sweden, this task is 

delegated to the independent public agency responsible for all healthcare and 

social services: the National Board of Health and Welfare (NBHW)111. In the 

Netherlands, however, this role is fulfilled by the Steering Group Responsible 

Care for the sector of elderly and nursing home care. This Steering Group is 

a forum in which most actors participate which are involved in the field of 

elderly and nursing home care. The Steering Group is also closely involved in 

the monitoring of the quality of nursing home care, while in Sweden this is 

performed by the NBHW’s division for knowledge-steering in cooperation with 

Swedish Association of Local Authorities and Regions112.

The same private-public actor contrast can be found for the role of care 

purchaser and care providers. In Sweden, the role of care purchaser is fulfilled 

by the municipalities113, whereas in the Netherlands this role is assigned to care 

agencies which are run by private insurance companies. And in the Netherlands, 

all care providers of nursing home care are private organizations, while Swedish 

nursing homes can both be run by the municipality or a private care provider. 

Only the role of national inspectorate is in both countries fulfilled by a national 

public inspectorate. At the time of the case study, the tasks of the national 

inspectorate in Sweden were located with the division for supervision of the 

NBHW in Sweden114.115 In the Netherlands, the role of national inspectorate is 

performed by the Healthcare Inspectorate116 in the Netherlands.

The two case studies will focus on if and how these different actors in their 

participation in the regulatory regime of nursing home quality concretize the 

goal legislation. Chapter 3 on the Dutch goal legislation and chapter 8 on the 

111 In Swedish: Socialstyrelsen
112 In Swedish: Sveriges Kommuner och Landsting
113 Not all municipalities have a care purchaser since not all municipalities have private nursing 
homes, but when they do it is the municipality itself that purchases the care.
114 As will be explained in chapter 9, the division for supervision of the NBHW has very little to do 
with the division for knowledge-steering, which means that even though the NBHW both fulfilled the 
role of inspectorate and monitoring organization, these roles were very much separated.
115 In 2013, these tasks were shifted to a new organization: the Health and Social Care Inspectorate 
(Inspektionen för vård och omsorg)
116 In Dutch: Inspectie voor de Gezondheidszorg
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Swedish goal legislation of nursing home care deal in more detail with their 

respective maps of the regulatory regime. The actors which the case study 

will focus on will be selected based on these maps and a quick scan of their 

regulatory activity.

Before I continue with a description of how the concretization by these 

actors will be studied, I need to explain the place patients and professionals take 

in the regulatory regime and my study. As we have seen, they are not mentioned 

as separate actors either in Sweden or the Netherlands. This is because the case 

studies concern the goal legislation on quality of nursing home care which focus 

on the duties of care providers as organizations and not on rights of patient 

or obligations and duties of individual professionals. Neither patients nor 

professionals are addressed directly by these acts. The legislation which directly 

addresses patient rights, such as the Dutch act on patient complaint rights117, 

or duties of care professionals, such as the Swedish Patient Safety Act118, fall 

outside of the scope of this study. This does not mean they do not take part in 

the regulatory regime of these goal acts, but they take part within other actors 

and not so much separately. In the case studies, we will see how both in Sweden 

and the Netherlands the professionals of elderly care – nurses and elderly care 

doctors – take part in the concretization process of the regulators and care 

providers. Also patients are included, especially in the Netherlands through 

the patients association which is part of the Steering Group and through the 

obligatory patients’ councils in the care providers.

2.3 Analyzing rules

The maps of the regulatory regime in Sweden and the Netherlands provide a 

starting point of the analysis of the concretization process, since it helps to locate 

which actors the study should focus on. After identifying the actors which are 

part of the regulatory regime we should investigate whether they concretize – 

add content to – the goal through their regulation and what this concretization 

looks like. Their participation in the regulatory regime does not necessarily 

mean they concretize the goal act: they can also repeat or implement rules made 

117 In Dutch: Wet klachtrecht cliënten zorgsector (will in 2015 probably be merged with the Quality Act 
into a joint act: Wet kwaliteit, klachten en geschillen zorg)
118 In Swedish: Patientsäkerhetslagen
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by other actors. By determining which rules they make, both in content and 

rule type, we can determine which actors contribute to the concretization and 

also how they contribute. What type of conduct do the rules demand from the 

regulatee, and how does this limit the freedom a regulatee has to decide on its 

own course of action?

In order to describe and compare two concretization processes, we therefore 

need a set of criteria to categorize the rules that are made. Legal theory has a long 

tradition of analyzing rules, which has resulted in many different definitions 

and typologies. In order to analyze and compare how the different actors in my 

case studies concretize goal legislation, it is important to state which definition 

of rules I start from, and to explain how I distinguish between different rule 

types. Since the specific rules of a goal act’s regulatory regime have not been 

fully analyzed by others, my categorization needs a detailed explanation. The 

categorization builds mainly on writings of Donabedian, Black and Schauer, 

but reshuffles, combines and adapts their rule classifications in order to fit the 

analysis of a concretization process of goal legislation.

I have chosen to follow Black’s broad definition of rules as “norms which 

govern behavior”. As Black writes, rules can operate “internally within 

organizations, as systems of private ordering in self regulatory or other ‘soft 

law’ regulatory regimes either nationally or globally, or as public or statutory 

systems of regulation.”119 This means I use a definition which stretches beyond 

rules as ‘norms with clear legal binding force’, but I also include rules which 

have a more fuzzy legal status such as internal protocols or rules which are 

meant as guidance rather than as strictly binding rules. Using a broad definition 

allows me to include different types of semi-legal rules in my research, which is 

necessary to gain a complete view of how goal legislation acquires its meaning 

in a regulatory process.

Rules have been described in many different dimensions, depending on what 

the categorization was meant to do.120 Three dimensions of rules are central to 

our understanding of how goal legislation is concretized:

1. the topic which is covered by the rule,

2. the level of detail of a rule, and

3. the rule’s level of entrenchment.

119 Black (2008), Forms and Paradoxes of Principles Based Regulation, p. 14, footnote 55
120 Black (1997), Rules and Regulators
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As we will see, these dimensions are all three closely connected to the freedom 

of choice the rules leave in the implementation process. The topic of a rule 

determines which area of the regulatory space is filled with rules. Subsequently, 

the level of detail determines how much space is left for the regulatee within 

the rules to choose between alternative modes of conduct. And finally, the legal 

status of a rule determines how fixed these decisions are: what space does a 

regulatee have to deviate from the rules once they are put in place? Together 

the level of detail, the topic and the legal status of a rule help us describe and 

compare how different actors exert power over the regulatee: which decisions 

an actor takes on behalf of the regulatee, how invasive these decisions are, and 

which decisions are shifted to the regulatee. 121

Before further describing these three dimensions of rules, two extra remarks 

need to be made. First, none of the following distinctions between different 

types of rules should be seen as binary: in practice there are many variations 

between the different classifications. When we describe rules along these 

different dimensions, one therefore needs to keep in mind that they should 

be seen as the extremes on a continuum or as areas which partially overlap. 

Second, studying individual rules as if they are isolated is useless for the purpose 

of this thesis. To study how actors fill the regulatory space, one should study 

regulation as rule sets. One detailed rule in a document does not make an entire 

document detailed, and one abstract rule does not make an entire act vague. 

Therefore, determining the rule category of one rule is only useful when it is 

combined with the knowledge of the rule types of its surrounding rules. Since 

rule categories lack sharp boundaries and the rules will be studied as part of a 

set instead of separately, the dimensions I here introduce will later on be used 

to describe the focus of a rule set. They do not provide the tools to determine 

with mathematical precision the rule type of any individual rule, but this is not 

necessary for the purpose of this study either.

121 I do not consider the three dimensions I distinguish as limitative, but merely as the ones most 
important to my research. More dimensions have been distinguished by others, see Black (1997), 
Rules and Regulators. Black distinguishes four dimensions of which I use two, although with certain 
adjustments.
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2.3.1 Four areas of rules

First of all, we need to categorize rules according to the area of the rule. We 

can distinguish between four main areas based on which type of decision a rule 

takes on behalf of the regulatee. As we will see, these four categories of rules 

do not only include different types of decisions, but they also delegate different 

types of decisions. The four categories therefore serve to discuss in which type 

of decisions an actor exerts power over the regulatee, and in which type of 

decisions it does not. These categories are not specific to the field of elderly care 

but are applicable to other regulatory fields as well. To locate and name these four 

areas, I use Donabedian’s distinction between structure, process and outcome 

rules, although I choose to add a fourth category: quality management rules. 

Donabedian discusses the division between structure, process and outcome to 

categorize different quality measures which can be used to evaluate the quality 

of healthcare.122 These categories are also very useful when describing the 

concretization of a goal act. Instead of using the distinction between structure, 

process and outcome norms to describe how quality is measured, they can be 

used to describe an earlier phase: how rules are used to steer quality.

The first category is the structure rules. These rules prescribe the conditions 

and circumstances which are necessary to provide the services. One could 

also say: these rules ‘set the stage’ because they prepare the surroundings in 

a way which enables the service provider to provide the services.123 Examples 

of structure rules are rules which describe features of the building where the 

services will be provided, rules on staffing level, competence, training and 

education of staff, and rules on budget. The structure rules are directed at the 

management of a service provider, since the activities that should be performed 

are management decisions. This category of rules therefore directly interferes 

with the management decisions of a care provider.

The second category are the process rules. These rules prescribe which 

acts should be performed. In elderly care, the process rules are all rules which 

prescribe how the care and social services should be provided. These rules are 

mainly directed at the professionals and care aides working with the hands-on 

care. The management has a responsibility to see to it that its staff implement 

the process rules, but it is the staff which should perform these actions. This 

122 Donabedian (1966), ‘Evaluating the Quality of Medical Care’
123 Westerman (2010), ‘Who is regulating the self? Selfregulation as outsourced rulemaking’
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category of rules thereby interferes in the professional decisions of the staff. 

Examples of process rules in elderly care are rules on how infectious diseases 

should be prevented, how often elderly should be assisted to go outside, and 

rules on when meals should be served.

The third category is formed by the outcome rules, which prescribe directly 

which results and goals should be obtained. It mingles in the decisions of the 

management of a care provider just as the structure rules, but in a different way. 

Instead of focusing on the process, the outcome norms jump right to describing 

the desired results of the elderly care. Outcome rules on elderly care can, for 

example, take the form of abstract statements on the desired health and mental 

status of clients , or they can take the form of maximum prevalence rates on 

elderly care related health issues – such as fall incidents and pressure sores – 

and minimum levels on client satisfaction. When a regulator drafts outcome 

rules, he shifts the responsibility for deciding on how to reach this outcome to 

the regulatee. When care providers are confronted with a rule on, for example, 

the required levels of patient satisfaction or a rule on the maximum prevalence 

rates of pressure sores , they have to decide themselves how to achieve this 

goal. The rule leaves freedom of method: the care provider can choose whether 

to use special mattresses to prevent pressure sores or manually turn bedridden 

patients at fixed time intervals. At the same time, it also brings a responsibility 

to assess which methods actually will provide the required results. The care 

provider risks choosing a method which is not effective enough and thereby 

risks failing to implement the rule. Outcome rules target the management of the 

care provider, who is urged to use these outcome norms as a starting point in 

steering the service provision.

The fourth category of rules which I distinguish are rules on quality 

management. Quality management is an umbrella term for many different 

activities which have in common that they describe and guide the internal 

management of an organization to help it determine and reach its goals. The 

main activities associated with quality management are drafting organizational 

goals, planning how to reach these goals, writing protocols on the main processes 

of the organization, evaluating the results, and documenting all these steps, all 

focused on improving the quality of the services or products the organization 

produces through better internal management.124

124 See chapter 5 for a more thorough explanation of quality management.
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In Donabedian’s categorization, rules on quality management are not 

considered a separate category but they are either part of the structure or process 

category. Seen from Donabedian’s perspective this makes sense. He distinguishes 

structure, process and outcome indicators in order to describe how quality can 

be measured in different ways. His theory is that you can measure quality in three 

different ways: by studying the preconditions to produce a certain product, the 

actions of people who produce the product within these preconditions, and 

the properties of the final product. In this view, an indicator on ‘is there an 

evacuation-plan’ is a precondition for good care, and ‘do nurses register all 

activities in the care plan’ is a way to measure which actions the staff takes to 

assure good care.

However, as discussed previously, I use the distinction between the different 

categories of rules for a different purpose. I focus on whether and how rules 

limit the freedom of the regulatee (the norm-addressee) to decide on its own 

actions. From this perspectives, rules on quality management should be 

discussed separately. Rules which prescribe that an organization takes any of 

these steps – plan, regulate, evaluate, document, report – have in common that 

they do not prescribe any actions or goals connected to the actual services or 

products. Even though they oblige the regulatee to take a certain form of action 

(“draft rules on topic x”) or to provide a certain structure (“make sure there 

is a protocol on topic y”), the rules contain no decision on the content of the 

quality of these products and services and leave these decisions to the regulatee. 

They fully focus on administrative procedures, which are supposed to improve 

the quality of the care, but do not prescribe the care processes, outcomes or 

necessary structural preconditions in any way.

For example, a rule which prescribes that companies should annually report 

on their results, prescribes an action of quality management (‘report on the 

results’) but does not prescribe what the results should be. When such a rule 

demands a large time investment of the regulatee, it can decrease a care provider’s 

freedom to organize its activities as it sees fit, because the care provider cannot 

spend this time on other activities. However, in terms of content, a quality 

management rule takes no decisions on the care or preconditions itself. It is 

(in theory) fully possible to provide good quality of care without any actions 

on quality management, whereas it is impossible to provide good quality of 

care without the necessary preconditions such as the staff and the building, 

or without the care process and good outcomes of the care. Since the quality 
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management rules interfere in a different way with the care provision than 

the other three categories of rules do, it is necessary to discuss this category 

separately from the other three rule categories.

Using Donabedian’s terms of structure, process and outcome carries one 

disadvantage. Some readers might associate the structure-process-outcome 

division too much with how it is used by other authors. By naming the most 

important differences, I hope to minimize the misunderstandings this might 

bring. Some authors have a normative hierarchy in mind between the different 

types of quality measures and advocate the use of outcome measures over 

structure and process measures. In the Dutch care sector, most performance 

measurement sets are based on this idea that outcome measures are to prefer 

over process or structure norms, since they are more closely related with the 

general goal of good quality. Structure and process measures are only seen as 

alternatives when good outcome measures are too difficult to find.125 Others 

claim that in certain fields, such as healthcare, process measures lead to better 

results than outcome measures.126 And there is a third standpoint: that the best 

way is to use an evenly distributed mix of the different quality measures to reach 

the best results.127

However, when I speak of structure, process, outcome and quality 

management rules, I have absolutely no normative agenda. I do not use these 

labels to describe whether a regulator uses the ‘right’ or ‘most effective’ type of 

rules. In this thesis, the labels instead provide the vocabulary to describe and 

compare the choices a regulator has made when deciding which areas of the 

regulatory space to regulate himself and which areas it has chosen to shift to 

other actors. Finally, it is also important to emphasize that rules can contain 

elements of several categories at the same time, which means describing rules 

within this dimension is more about describing a focus of the rules rather than 

describing their ‘being’.

125 See, e.g., Boot (2010), Organisatie van de gezondheidszorg, p. 212, and the sets of performance 
indicators for different care sectors as drafted under supervision of ‘Office Visible Care’ (Bureau 
Zichtbare Zorg) such as the recent Kernset Prestatie indicatoren 2012, Geestelijke Gezondheidszorg.
126 See, e.g., Girard (2005), ‘Prestatie-indicatoren als maat voor de kwaliteit van medische zorg: 
retoriek en realiteit’
127 De Bruin argues for performance management based on a mix of product-oriented and process-
oriented performance measurement, which means using a mix of outcome and process measures. 
Bruijn, de (2007), Managing performance in the public sector
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2.3.2 The level of detail

The second dimension that will be studied is the level of detail of rules.128 The 

level of detail is central to our understanding of how a rule-set concretizes a 

goal act: the more detailed a rule-set, the more decisions the regulator already 

has taken; the less detailed a rule-set, the more decisions are shifted to others. 

A rule-set can be detailed in different ways. I will distinguish between a rule 

being more vague or precise, and a rule or rule-set being more simple or more 

complex.

We can call a rule vague when there are many cases in which it is unclear 

whether the rule is applicable.129 The cases in which we do not know whether 

the rule is applicable show that further decisions on the meaning of the rule 

need to be made before we can conclude whether the rule applies or not.130 The 

opposite of a vague rule is a precise rule which has few or no cases in which 

there is doubt on its applicability. This definition of vague versus precise has one 

major implication: the ‘vagueness’ of a rule is not a fixed characteristic, but is 

influenced by its interaction with its users.131 The same rule can become more 

or less vague over time depending on what type of cases show up and how 

the rule is applied to these cases. This is due to the open texture or rules. Open 

texture refers to the characteristic of all rules that their meaning never is entirely 

fixed in advance. Language is always indeterminate to a certain extent, cases 

may show up which were unexpected and which a rule had not anticipated 

on, and underlying aims of rules can shift meaning over time in light of these 

unexpected cases, all leading to a certain indeterminacy in the meaning of the 

rule and a need for a certain flexibility in the application of the rule.132 This open 

texture is what can cause precise rules to become vague: even the most precise 

rules can become vague when new and unexpected cases arise in which the old 

meaning of the rule does not help to decide whether the rule is applicable.133

128 Inspired by Black’s dimension of ‘linguistic structure’. Black (1997), Rules and Regulators, p. 20-23
129 Visser and Hage (1997), ‘Voorwaarden van regeltoepassing’
130 For theories on how a word acquires its meaning through interpretation of a community or specific 
groups, such as a group of professionals, see for example Shauer (1991) Playing by the rules; Black 
(1997), Rules and Regulators; and Visser and Hage (1997) ‘Voorwaarden van regeltoepassing’.
131 Which Black calls ‘the interpretive community of a rule’, Black (1998), ‘Talking About Regulation’, 
p. 90
132 Hart (1961), The Concept of Law, p. 124 ff
133 Visser and Hage (1997), ‘Voorwaarden van regeltoepassing’



66  ChaPter 2

Whether a rule is vague can therefore not be determined by merely looking 

at the wording of the rule, but should be studied empirically. A rule can be 

meant to be vague, as is the case in goal legislation, or it can be meant to be 

precise, but the intention of the legislature is not the only factor which should 

be looked at to determine whether a rule is vague or precise. A rule which has 

no clear meaning to an outsider can in practice be very clear to the professionals 

working in that specific field. These professionals can, for example, because of 

their education, hold a shared view on the meaning of the rule. The drafters of 

the rule implicitly refer to this shared knowledge in the field, thereby drafting a 

rule with a much more detailed meaning than an outsider might understand. A 

rule can also over time acquire this more detailed meaning due to, for example, 

a more detailed interpretation of the community which implements and applies 

the rule. It is therefore important to keep this aspect of level of detail in mind, 

but without detailed knowledge it is not always possible to determine whether 

seemingly opaque rules are clear to the people working with it.134

However, since this book will cover two whole regulatory regimes, this type 

of study on individual rules level is unfeasible. Where possible, the use of a 

rule will be studied, but if not possible several other aspects in the wording of a 

rule can be studied which indicate whether a rule is likely to be vaguer or more 

precise. Rules containing abstract terms are more likely to be vague, and so 

are normative or evaluative terms. Rules which use unspecific verbs (‘inform’, 

‘publish’) or rules which lack specificity in time or place (‘promptly’, ‘in the 

vicinity of’) are also more likely to be vague rules.135 There are also indications 

of the opposite: that a rule most likely is precise. The most important indication 

of a rule being precise is when it includes anything that can be measured, for 

example, that it is measurable in time, place, or amount. Other indications are if 

a rule contains very concrete and clear terms which cannot easily be understood 

in a different way.

We will see many examples of rules which are vague because of unspecific, 

evaluative or generic terms. The rules which take this even a step further 

than Black has described are rules which only describe a general ‘theme’ or 

any number of ‘subthemes’. These rules highlight the importance of paying 

attention to ‘psychological safety of employees’, ‘hazardous substances in the 

134 Black refers to this as a rule being clear or opaque: Black (1997), Rules and Regulators, p. 23
135 Adaption of Black (1997), Rules and Regulators, p. 23
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drinking water’, or ‘treatment and prevention of pressure sores’, but do not 

prescribe in any way what the regulatee should do or reach, other than that 

it should work on these subthemes. The rule only places the themes on the 

regulatees ‘agenda’. We will also encounter several types of precise rules, such 

as ‘minimum rules’, which state in a measurable way the performance regulatees 

should achieve to comply with the rule. For example, a minimum norm could 

state, “no more than 5% of all residents should have pressure sores” or, “90% 

of the medication should be distributed correctly”. Another example of precise 

rules is what Black calls ‘bright line rules’. Black describes them as setting out 

“a single criterion which has to be satisfied for the rule to apply, expressed as a 

quantitative measure”, which means it is clear as ‘a bright line’ whether the rule 

is or is not followed.136 But with all of these norms, we need to be careful: even 

the norms which appear to be the most vague can, in fact, be precise and vice 

versa, based on how they are used in practice.

Next to being precise or vague, rules can be simple or complex. Simple rules 

are rules with few exceptions and criteria, which require few different steps to 

decide whether they are applicable to a case. A simple rule can, for example, 

prescribe that ‘care providers shall publish an annual report’, or (more vaguely) 

that ‘care providers shall provide good care’. In contrast, rules which state many 

different criteria which need to be met before the rule applies, or rules which as 

a rule-set combine many different exceptions and details, can be called complex 

rules (or complex rule-sets). A complex rule could, for example, state that ‘care 

providers shall publish an annual report, which includes documents x, y, z, and 

meets the criteria a, b, c.’ Rule sets which combine many different rules can 

also be described as complex rule sets. Black notes that the different aspects 

can occur in different combinations: “A rule may thus be simple but precise, or 

complex but vague, and vice versa. Simplicity refers to the number of operative 

facts, precision to the specification of those facts.”137 When one combines these 

two different aspects of vague versus precise and simple versus complex, it is 

possible to describe, at least in a tentative way, the level of detail of a rule and 

a rule-set.

136 Black, Hopper and Band (2007), ‘Making a success of Principles-based regulation’, p. 194
137 Black (1997), Rules and Regulators, p. 23
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2.3.3 The level of entrenchment

The last dimension I will discuss is the level of entrenchment. The level of 

entrenchment of a rule describes how much room a regulatee has to deviate 

from the rule: does the regulatee have room to decide not to follow the rule, 

and if so, under which circumstances? In Schauer’s description of rules, 

entrenchment is an essential component: without entrenchment, there can be 

no rules.138 Schauer describes entrenchment as the relationship of a rule to its 

underlying goals, or as Schauer says, justification. A rule exists in order to reach 

this justification, but as soon as the rule is drafted a regulatee does not need to 

consider this justification when applying the rule. Even when rule application 

means the goal is not reached, a rule should be followed. Entrenchment is the 

capacity of a rule to suppress discussions on these goals which otherwise would 

have been part of the decision-making process.139 Because they are entrenched, 

rules suppress the discussion on whether application of the rule contributes in 

a particular case to its justification. Instead of deliberating how the underlying 

goal can be reached best, the regulatee is merely expected to apply the rule 

regardless of the adverse affects. Also, a regulatee does not need to consider 

how different justifications are in conflict, when applying a rule. These conflicts 

between rules or between rules and their justifications are not the responsibility 

of the regulatee but of the regulator. The relationship between a rule and its 

underlying goal(s) is therefore one of entrenchment: instead of adjusting the 

wording or meaning of the rule each time a deviant case shows up, the wording 

of the rule is treated as fixed. The characteristic of entrenchment distinguishes 

rules from, for example, advice which does not have this capacity of putting up 

a ‘shield’ between the goal and the advice.

The level of entrenchment forms the final part of the description of where a 

rule is situated in the regulatory space. After describing its location – the area 

or a rule – and how much room is left within the rule – the level of detail of a 

rule – this last dimension describes how translucent a rule is: should the rule be 

followed as it is or should we see through it and incorporate the goal which lies 

behind the rule in the decision on whether or not to follow the rule?

138 Schauer (1991), Playing by the rules
139 This is quite close to what Raz writes on rules as exclusionary reasons, in: Raz (1999), Practical 
Reasons and norms. However, I prefer to use the notion of entrenchment, since it provides the option 
of entrenchment in degrees.
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Entrenchment can come in degrees: the trenches can be more or less deep, 

making it more or less easy to deviate from the rule. If a rule is very entrenched 

– deeply buried in the trenches – there is no room to discuss whether to follow 

the rule or not. But if a rule is less entrenched, there are cases in which the rule 

applies, but the regulatee can decide to ignore the rule nevertheless. To explain 

entrenchment, Schauer uses the example of a restaurant owner who wants to 

reach a peaceful and quiet environment in his restaurant and therefore puts up 

a sign saying ‘No dogs allowed’. We can use the same example to illustrate how 

rules can have different levels of entrenchment. If a blind person would want to 

enter the restaurant with his seeing eye dog: what would the waiters do when 

confronted with this situation? The staff can show three different reactions to 

the sign, when confronted with the guide dog. The first option is that they 

prohibit the blind person and his guide dog to enter the restaurant, arguing that 

the sign ‘No dogs allowed’ should be obeyed no matter what the circumstances 

are. In this case, the staff would treat the sign as a fully entrenched rule. The 

circumstances that the dog is well trained and will probably not disturb the 

peace in the restaurant do not matter in this decision-making model. Even if the 

members of the staff are aware of the underlying goal of the sign, they will still 

argue that a rule is a rule and that they are not allowed to make a decision based 

on the goal but need to follow the instructions on the sign.

A second option is that the waiters compare what happens if they follow 

the sign to what happens if they try to reach the underlying goal. Allowing 

the dog in the restaurant violates the sign, but does not affect the peace and 

quiet in the restaurant and is therefore not a problem when looking behind the 

sign at the underlying goal. When the staff engages in such a decision-making 

process – in which the sign is considered as important, but can be deviated from 

under certain circumstances – then the sign is not treated as a fully entrenched 

rule: the staff does consider it appropriate to look ‘behind’ the rule. However, 

the staff does involve the sign in the process and does not feel it can just deviate 

without arguing why it deviates from the sign. The sign can therefore still be 

seen as a rule, although less entrenched than in the first option. Schauer has 

called these rules ‘rules of thumb’. This is also often referred to as a system of 

‘comply or explain’.140

140 The principle of ‘comply or explain’ is said to originate from the Cadbury Report (1992) by the 
Committee on the Financial Aspects on Corporate Governance in the UK. The Report suggested to 
enforce a Code of Best Practices containing standards for corporate behaviour. It suggested the London 
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The third option is that the staff does not feel it needs to take the sign into 

account and makes its own decisions on how to achieve quiet and peace in the 

restaurant. This means they might act in accordance with the sign, but only 

because they feel it enhances the goal and not because they see the sign as a 

rule. In this third option, the sign is not entrenched at all and therefore no rule: 

it does not provide any resistance for the staff to deviate from it, not even in a 

form of ‘comply or explain’.

The example does not only illustrate that there are different levels of 

entrenchment. It also illustrates that the dimension of entrenchment not as 

much describes the rule as it describes the relationship between the rule and 

higher levels. In all three examples the sign is exactly the same, only the way it 

treated is different. Therefore, of the three dimensions of rules this dimension 

is the least connected to the wording and most connected to the use of the rule. 

Therefore the entrenchment level of a rule does not need to be static but can 

change over time: even if the wording remains the same, the attitude of the users 

towards the rule can change. Also the entrenchment of a rule can be different to 

different users. When the owner of the restaurant instead of the staff had been 

confronted with the seeing eye dog he might have skipped right to the third 

option, not considering the sign a rule at all but just an advice to reach the goal, 

whereas the staff could be instructed to treat the sign as a fully entrenched rule. 

A rule can therefore have a different level of entrenchment depending on which 

actor uses the rule. Since the level of entrenchment is the result of how a rule 

is treated in relationship to higher levels rather than a result of the content or 

structure of the rule itself, describing the level of entrenchment of any rule-set 

will only be a ‘snapshot’ of a certain moment seen from a certain actor.

When we describe the entrenchment of rules in a regulatory regime of goal 

legislation, we are describing the relationships between the different layers of 

rules in the regulatory regime. Different from Schauer’s examples, rules in a 

regulatory regime are not instantiations of underlying implicit goals but they are 

concretizations of written, abstract rules. This raises several different questions 

on how and whether the rules in a regulatory regime are entrenched in 

relationship to these abstract rules. We cannot speak of these rules as entrenched 

means, since they are not means but subgoals. Instead, we can speak of the 

Stock Exchange would then “require all listed companies registered in the United Kingdom, as a 
continuing obligation of listing, to state whether they are complying with the Code and to give reasons 
for any areas of non-compliance.”
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entrenchment of these rules in other terms: as an entrenchment of subgoals in 

relationship to more abstract goals.

Westerman describes two different possibilities of such goal-entrenchment. 

In an earlier article, she writes that the more detailed rules are designed to be 

concrete parts of the abstract rules. She therefore calls the relationship between 

these concrete and abstract rules a relationship of parts-whole, as opposed to 

the cause-effect relationship between rules and their justification in Schauer’s 

works.141 Westerman explains the difference by focusing on whether one could 

come up with alternatives for either the rule or the goal:

“If we deal with means-ends relationships, we may discover that alternative 

means can be devised for arriving at the same end. We may argue from 

rules to underlying aims and arrive at the conclusion that the intended 

aim is not served by that rule in this particular case, but that another rule 

(intended to serve that same aim) covers the case in a more appropriate 

way. We may also argue the other way round and come to the conclusion 

that although the rule at hand cannot be justified by the aim for which 

the rule was originally issued, it can nevertheless be regarded as a fitting 

means to a different aim, not contemplated by the legislature. In this case 

the rule leads to the consideration of new aims, which may function as 

rival or better justifications of that same rule. These new aims may be used 

to interpret the rule in a new light.

The relationship between parts and whole is less flexible. The more 

concrete rule merely identifies and specifies the ingredient parts of the 

whole. Once the legislature defines an aim such as ‘security’ as consisting 

of surveillance cameras, identification procedures and an x amount of 

police-arrests, there is virtually no room for asking whether these means 

are appropriate to bring about the desired end of security. Security ‘is’ no 

more than these component parts.”142

When we take this idea of the ‘parts-whole’ relationship and hold it next to the 

idea of entrenchment, it looks as if entrenchment cannot exist for these rules. 

For a rule to be entrenched, it needs to have an underlying layer of goals which 

141 Westerman (2007), ‘The Emergence of a New Type of Norms’, p. 10
142 Westerman (2007), ‘The Emergence of a New Type of Norms’, p. 10
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then in its turn can be ‘ignored’ by not taking these underlying goals into account 

when implementing the rule. When different rule-sets in a regulatory regime are 

seen as parts of the goal act, this means that there are no different levels of rules: 

only the one level of the goal act which consists of the different subgoal parts. 

There is no longer a situation such as Schauer describes with different layers of 

instantiations and justifications, since there is only this one level.

However, although the notion of entrenchment builds on this very idea of 

different levels, which then can be ignored, one could state that goal acts in this 

first scenario of Westerman are actually ‘super entrenched’. Even though the 

goal act and the more concrete rules in its regulatory regime are to be considered 

as one level, the goal act itself could be seen as a means to an underlying aim. For 

example, the goal rule on ‘good care’ could serve the underlying aim of ‘good 

public health’ , but there are also alternatives imaginable, such as ‘economical 

use of resources’ or ‘maintaining a large workforce’. Since the goal act and the 

rules in its regulatory regime are perceived as parts-whole, the rules of the 

regulatory regime are entrenched to the level that even the idea that another 

level exists which the rule suppresses, is suppressed in itself.

In her latest book, however, Westerman describes a second scenario.143 Goal 

legislation puts large emphasis on the explicitly stated goal of an act. The rules in 

the regulatory regime are meant to concretize this goal. In the first scenario, these 

rules are described by an authoritative source and therefore seen as inevitable 

parts of the goal act itself. However, if these rules have less authority and the 

regulatee has an independent responsibility to reach the goal, it could mean that 

the regulatee is obliged to set aside any rules it perceives as not helpful to reach 

the goal. As soon as the user feels he has a better judgment of the appropriate 

component parts of the more abstract goal than the organization who drafted 

the rules, it can actually be its task to put the rules aside and strive for the goal 

in another manner. It could need to motivate such a deviation – when the rules 

are considered authoritative rules of thumb –, or it could even set them aside 

unmotivated when the rules are considered non-authoritative guidelines. In 

either of these options, the rules will be considered to be very little entrenched. 

They will be merely of value as long as the user agrees that they are part of the 

more abstract goal. The two scenarios Westerman describes are not mutually 

143 Westerman (2012), Recht als raadsel – Een inleiding in de rechtsfilosofie, p. 166
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exclusive: different levels in the regulatory regime can be viewed in different 

ways, just as different actors can view the same rule-set in a different light.

The fact that the level of entrenchment is relative – dependent on place and 

time – makes this dimension difficult to study. Also, since the entrenchment 

does not lie in the wording of a rule but in its relationship with other levels, 

several factors in the context of the rules need to be studied to determine the 

level of entrenchment of a rule or rule-set. The factor which stays closest to the 

text is the official status of a rule-set: whether it is intended to be a binding rule, 

a rule of thumb, or a guideline. Second, the use of the rules by the supervisors 

can be studied: which sanctions are attached to not following the rule, are 

the rules considered to be binding or advisory, does the supervisor accept any 

deviation and if so, which arguments are accepted for such a deviation? The 

way a supervisor treats the rules tells us in the first place how entrenched the 

supervisor thinks the rules are, but it also gives us some indications on how 

entrenched the rules are in the view of the regulatee: the more the supervisors 

are convinced one cannot deviate from a rule, the more likely the regulatee 

holds the same view. Third, the views of the regulatee on the use and deviations 

of rules should be studied, for example, through interviews. In the case studies, 

special attention will therefore be devoted to both how the care providers and 

different supervisors view and use the different rule-sets, in order to draft a clear 

picture of how much room the different actors have to deviate from the rules of 

the regulatory regime.

2.4 Description of the case studies

To answer the research question, I have conducted a two-case case study.144 

The first case is the concretization process of the Dutch Quality Act for nursing 

home care, and the second case is the concretization process of the equivalent 

Swedish legislation –the Social Services Act and the Health and Medical Care 

Act– in which the quality of nursing home care is regulated. Both case studies 

cover a study of the mentioned acts, followed by a study of the most central 

actors in the regulatory regime which fulfill the five different roles as described 

above.

144 Yin (2009), Case Study Research – Design and Methods, p. 60
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In addition to document studies, I have conducted interviews with key 

persons working for the different actors – national regulators, inspectorates, 

care purchasers, and monitoring organizations. Chapter 3 and 8 will introduce 

which actors fulfill these different roles and therefore have been at the centre 

of the case studies. The interviews were semi-structured. Most interviews 

were between 1 and 1,5 hour long and focused on three themes: how the 

documents of the actors were drafted, how the different actors and documents 

were connected, and how the documents were actually used in practice. I also 

conducted both document studies and interviews with different staff members 

in several nursing homes, both in Sweden and the Netherlands.145

Both in Sweden and the Netherlands, the care purchasing task is divided 

into separate regions. Because the role of care purchaser is split over several 

regional organizations, the concretization process is not uniform for the whole 

country. For the feasibility of the study, I have chosen to focus on one care 

purchaser in both countries: Uppsala municipality ( Sweden) and the care 

agency Haaglanden in The Hague (the Netherlands). This part of the case 

studies should therefore not be seen as a description of the regulatory regime 

in all its appearances, but as a case study of one of the options within this 

regulatory regime. In the Netherlands, the differences between the different care 

agencies have not been that pronounced: they are run by similar organizations 

(care insurance companies), which also work closely together. Care agency 

Haaglanden was chosen because of its location close to my home. In Sweden, 

the differences are a lot larger. As will be further explained in chapter 10, I 

have therefore chosen a municipality which has the conditions for a successful 

regulation of the quality of elderly care. Thereby, the regulatory activity has not 

been shaped by a malfunctioning or understaffed organization, but provides us 

with information on how under ideal circumstances the concretization process 

works. However, since the case study focuses on one municipality, it should be 

kept in mind that the results are not directly valid for all other municipalities.

The materials for the case studies were collected between 2008 and 2012. 

Most interviews were held in this timeframe, apart from a few additional 

interviews conducted in the first half of 2013. The goal legislation and 

document studies cover the same period. However, as has become clear from 

the descriptions of goal legislation so far, a regulatory regime of goal legislation 

145 See the list of references for the full list of interviews.
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is in constant motion. Goal legislation is chosen often when rules need to be 

adjustable to changing circumstances, which means that the concretization of 

a goal act is changing along with the changing needs for regulation. Therefore 

neither the regulation nor the regulatory process are static: both the content of 

the documents and the way the documents are drafted can change over time. 

When relevant, I have included information on either the regulatory regime 

before 2008 or the more recent developments after 2012, but the focus of the 

case study lies with describing the systems within this timeframe.

Next to the limitations of the case studies in time and place, it might be good 

to underscore a limitation to the case study’s topic. As explained in chapter 1, 

the mere implementation of regulation lies outside the focus of my study. The 

goal of this study is not to compare the quality of nursing home care in Sweden 

and the Netherlands, or to discuss what this quality should be like. Other 

research has mainly dealt with how care providers can be steered by regulation 

and inspection to follow the rules that are already set.146 However, this book 

does not deal with how to make actors follow rules, but with how these rules are 

shaped. In this book, implementation is only of importance as far as it directly 

influences this shaping of rules. This means that the quality of care itself is 

not at the heart of my research: I will mainly look at how the quality of care 

is regulated, and the implementation of this regulation will only be discussed 

occasionally.

Care scandals, which indicate a lack of quality of care, are therefore only 

relevant for answering my question as far as they lead to the making of new 

rules. Sometimes care scandals kick-start a discussion on an issue, which then 

leads to new regulation, such as the guidelines on staffing level during the night 

time in dementia homes in Sweden.147 However, most often care scandals only 

point out an implementation issue with some rule which everyone already agrees 

upon, but just has not been implemented. For example, in a recent Swedish care 

scandal, patients were yelled at by staff and handled roughly when they needed 

help to visit the toilet. No care provider claims that this constitutes ‘good care’. 

And nobody claims that leaving residents in bed all day, even though they are 

146 E.g., Braithwaite, Makkai and Braithwaite (2007), Regulating Aged Care
147 TV reportage of Uppdrag Granskning on locking dementia units for the night, and leaving these 
homes unstaffed, only guarded by alarms, which should warn staff in nearby homes that people are out 
of bed. This TV show lead to the making of guidelines on night time staffing levels in dementia homes, 
see chapter 11 for an analysis of this case.



76  ChaPter 2

healthy enough to be out of bed, as happened in the 1990s in the Netherlands, 

is ‘responsible care’.148 In such cases, it is an implementation and rule-following 

problem rather than an issue of concretization and rulemaking.

Instead, the case studies focus on describing a system: what does the 

concretization process of goal legislation look like, and how is this affected by 

the participation of either private or public actors? The case studies provide an 

overview of a concretization process performed by several actors, which should 

shed light on how the different actors together decide on the meaning of the 

abstract goals of the care legislation and how this limits the freedom of care 

providers when providing nursing home care.

148 These are examples taken from recent care scandals in nursing homes in Sweden, as reported by 
several newspapers: Vintertullen, Södermalm, Södermalmsnytt 8 januari 2011
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Regulation on quality of nursing 
home care in the Netherlands

To ensure the quality of care, the Dutch Government issued the Care Institutions 

Quality Act (Quality Act) in 1996.149 The act regulates the quality of care that 

is provided by care institutions: all organizations in which two or more people 

in cooperation provide any type of intramural or extramural healthcare. This 

includes, for example, hospitals, orphanages, rehabilitation centers, homes 

for the mentally ill, homes for the mentally disabled, home care organizations 

and nursing homes.150 The Quality Act thus regulates a huge number of 

organizations and affects most people who provide or receive care in any form 

in the Netherlands.

If one bears in mind the broad reach of this act, it might come as a surprise 

that the act only consists of 16 sections which fill around four pages.151 The 

brevity of the act is a result of the clear choice of the legislature to make a 

goal act. As discussed in chapter 1, this legislative technique should enable 

the steering of a complex and diverse field – such as the care sector – with a 

concise act. Instead of regulating details, which would result in many different 

sections for each type of care organization, the act states the goal which should 

be reached: care institutions should provide ‘responsible care’. This central goal 

rule is accompanied by two other main rules: care providers should organize 

the care in a manner which leads to ‘responsible care’, and all care providers 

149 In Dutch: Kwaliteitswet Zorginstellingen
150 Kamerstukken II 1993/94, 23 633, nr. 3, p. 8 (MvT)
151 The 2013 version of the act has around 1600 words.
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should draft and enforce a quality management system.152 The legislature 

intended that the different non-governmental stakeholders – all professional 

and sector organizations involved – would themselves draft the more detailed 

rules necessary for implementing the act.

The Quality Act is an example of a goal act delegating the rulemaking 

responsibility to the field. This chapter first focuses on the content of the 

Quality Act: to explain why it is an example of goal legislation and how quality 

management is connected to law through the Quality Act. Then the chapter 

turns to the elderly care sector and describes the events which shaped the 

concretization process of the Quality Act within the sector of elderly care, 

pointing out the main actors of the regulatory regime of the Quality Act.

3.1 The Care Institutions Quality Act

3.1.1 ‘Responsible care’ as a responsibility of care providers

Until 1996, the quality of healthcare was regulated through a ‘system of 

approval’153 in which every care provider needed to apply for approval of the 

Ministry of Health, Welfare and Sport154 (Ministry of Health) to provide elderly 

care. However, the requirements that a care provider needed to meet were 

experienced as too detailed and rigid and therefore ill-suited to regulate the 

rapidly changing and diverse healthcare sector. The system of approval was thus 

seen as limiting the possibilities of innovation in healthcare.155 It also brought 

cumbersome paperwork and was perceived as discouraging professionals.156

The legislature therefore set out to draft a new act – the Care Institutions 

Quality Act – which would no longer regulate in detail how care should be 

provided. Instead, the act would only regulate the goal that care providers 

should reach. The outline for the Quality Act was shaped at the so-called 

Leidschendam conferences.157 Both the government and private parties took 

part in these conferences: the Ministry of Health, the Healthcare Inspectorate, 

152 Kamerstukken II 1993/94, 23 633, nr. 3, p. 16
153 In Dutch: erkenningenstelsel
154 In Dutch: Ministerie van Volksgezondheid, Welzijn en Sport
155 Kamerstukken II 1993/94, 23 633, nr. 3, p. 1
156 Dorbeck-Jung et al. (2005), Open normen en regeldruk, p. 87-88
157 Leidschendam is a suburb of The Hague, where three subsequent conferences were held in 
preparation of the act: 1989, 1990, and 1995.
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care insurance companies, care providers, organizations of professionals and 

patients associations. The outcome of these conferences was that the quality of 

care is a joint responsibility of the ‘field actors’: care providers, professionals, 

care insurance companies and ‘care consumers’ (i.e. patients).158 The preparatory 

works of the Quality Act make it very clear that the responsibility of the quality 

of care lies not only with the professional or other staff who actually perform 

the care activities, but also with the organization that provides these activities 

as a care service.

The Quality Act is therefore specifically directed at the care providers. In 

the Dutch elderly care system, all care providers are private companies. In some 

care sectors, for-profit care providers are allowed to provide state-financed care. 

Nursing homes, however, still need to be run by non-profit organizations.159 

The act is meant to create a framework that motivates the care providers to take 

their responsibilities.160 As a result, section 2 of the Quality Act states:

“Care providers [should] provide responsible care. Responsible care is 

care of a good standard that is at a minimum effective, efficient, patient 

oriented and tuned to the realistic needs of the patient.”161

Based on the Quality Act, patients can hold care providers accountable for 

damage caused by healthcare which does not meet the standard of ‘responsible 

care’. The public authorities can also hold the organization responsible for 

not delivering responsible care (based on section 7).162 However, none of the 

other sections in the act specify what ‘responsible care means’ any further. The 

Quality Act obliges care providers to provide ‘responsible care’, but the act itself 

does not state what responsible care looks like or how it should be provided. 

The preparatory works affirm that responsible care remains an abstract term in 

the Quality Act and that the term is not specified by the legislature because the 

158 Berg, van der (2009), (Toe)zicht op ziekenhuizen, p. 12; and Kamerstukken II 1993/94, 23 633, nr. 
3, p. 1
159 In Dutch: Wet toelating zorginstellingen (WTZi), Uitvoeringsbesluit WTZi
160 Dorbeck-Jung et al. (2005), Open normen en regeldruk
161 Translation by Mackor (2010), ‘Legally Enforced Performance Measurement of Public Services. 
Crowding-out or crowding-in of motivation?’, p. 287, art 2. Kwaliteitswet zorginstellingen: “De 
zorgaanbieder biedt verantwoorde zorg aan. Onder verantwoorde zorg wordt verstaan zorg van goed niveau, 
die in ieder geval doeltreffend, doelmatig en patiëntgericht wordt verleend en die afgestemd is op de reële 
behoefte van de patiënt.”
162 Kamerstukken II 1993/94, 23 633, nr. 3
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healthcare sector is constantly changing. Methods that are common practice 

today can soon be outdated. The term ‘responsible’ is seen as providing both 

the flexibility that is needed and the diversity of actors and topics which this act 

has to cover.163

In section 2 of the act, the notion ‘responsible’ is somewhat specified by 

stating that it should be effective, efficient, focused on the patient, and ‘tuned to 

the realistic needs of the patient’. The preparatory works then say that the words 

“at a minimum” signal that there are other general requirements which are not 

all mentioned in section 2, and it mentions a few extra requirements: healthcare 

activities should be both internally and externally coordinated, and they should 

be based on expertise, safety and accessibility.164 However, as we shall see in the 

next section, it is explicitly the intention of the legislature not to specify any 

further what responsible care encompasses.

3.1.2 Responsibility of rulemaking

As explained above, the Quality Act regulates that care providers should provide 

responsible care, but the Quality Act itself does not state what ‘responsible care’ 

is. However, the preparatory works do give us some clues on how the meaning 

of ‘ responsible care’ should be determined.

When the quality of care was still regulated by the system of ministerial 

approval, the authorities had a far-reaching influence on which type of care 

was considered good enough to receive government funding. The Quality Act 

was intended as a clean break from this previous system: neither the legislature 

nor the government were expected to issue detailed requirements. The Quality 

Act states in section 6 that the Minister can issue further rules if care providers 

do not fulfill their duties under section 3 and 4, but this is clearly only meant 

as a safety net. In the 18 years the act has existed, the minister has issued only 

two regulations based on the Quality Act.165 But if it is not the legislature’s or 

government’s responsibility, then who does hold the responsibility to develop 

additional rules which decide on the meaning of ‘responsible care’? How does 

163 Kamerstukken II 1993/94, 23 633, nr. 3 p. 25
164 Kamerstukken II 1993/94, 23 633, nr. 3 p. 25
165 Besluit zorgplanbespreking AWBZ-zorg (Besluit van 2 maart 2009) en Besluit kwaliteitseisen 
ziekenhuisbloedbanken (Besluit van 23 december 2004). The content of the first mentioned regulation, 
on the care plan meeting between care staff and resident, is of importance for nursing home care and 
will be discussed in chapter 5, together with the Dutch care providers’ regulation.
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a care provider know whether it lives up to the obligation of the Quality Act to 

provide responsible care?

The preparatory works underscore that the Quality Act intends to give care 

providers room for their own initiatives to fulfill their responsibilities. Every 

care provider should be granted “the freedom to develop its own quality policy 

tailored to its own specific situation, as long as it thereby adheres to the statutory 

requirement of responsible care provision.”166 However, the preparatory works 

recognize that care providers cannot decide entirely by themselves what 

responsible care entails. The care providers are expected to base their work 

on the different professional codes, consensus agreements, scientific reports, 

and guidelines which already exist on different care topics. According to the 

principle of ‘comply or explain’, care providers have the possibility to deviate 

from these protocols and guidelines as long as they can explain why they chose 

a different approach.167

The preparatory works also mention that other acts contain elements of 

‘responsible care’, such as the more specific Act on Medication168 or the Working 

Environment Act169. The requirements from these acts need to be implemented 

in order to fulfill the obligations under the Quality Act. However, the preparatory 

works stress that the term ‘responsible care’ from the Quality Act still has a 

meaning which is independent of these other documents: fulfilling all written 

requirements from other legislation and protocols does not mean that the 

requirement of ‘responsible care’ is automatically fulfilled.170

The main task of drafting further regulation lies with the care providers. 

Instead of further determining the meaning of ‘responsible care’, section 3 and 

4 of the Quality Act instruct the care providers to organize the care “in such 

a manner that the result is, or at least reasonably must be, responsible care” 

which includes “systematic monitoring, controlling and improving the quality 

166 Kamerstukken II 1993/94, 23 633, nr. 3, p. 11: “…dient een individuele instelling naar ons inzicht de 
ruimte te krijgen voor de ontwikkeling van een eigen, op de specifieke context van de instelling toegesneden 
kwaliteitsbeleid, mits daarbij gebleven wordt binnen de wettelijke voorwaarde van kwalitatief verantwoorde 
zorgverlening.”
167 Kamerstukken II 1993/94, 23 633, nr. 3, p. 11
168 In Dutch: Geneesmiddelenwet
169 In Dutch: Arbeidsomstandighedenwet
170 Kamerstukken II 1993/94, 23 633, nr. 3, p. 9
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of the care.”171 These sections are explained as meaning that all care providers 

are obliged to have a quality management system, which includes rulemaking 

on how to achieve responsible care.172 Chapter 2 briefly discussed that quality 

management means that a care provider plans the care, implements these plans, 

and then evaluates and adjusts the plans in order to improve the quality of 

its services. Chapter 5 will further explain what quality management systems 

are, but for now it suffices to mention that these systems include protocols 

and care plans which specify how the care will be provided. Therefore, when 

the legislature requires care providers to draft a quality management system, it 

essentially shifts part of its rulemaking responsibility to these care providers.

Next to these rulemaking responsibilities, the Quality Act also gives care 

providers the responsibility to report on their achievements: section 5.1 

demands that a care provider publishes a public report annually in which it 

accounts for the care it has provided. This accountability aims to strengthen the 

position of future patients: consumers can use the information on the results of 

care providers to choose between different care providers. As we will see, these 

annual reports also form a source of information for the Healthcare Inspectorate 

as a basis for their inspections, and for the care agencies when they negotiate 

contracts with care providers.

When we compare this description of the Dutch Quality Act to the theoretical 

characteristics of goal legislation as described in chapter 1, the Quality Act fits 

the criteria perfectly. First, the central rule of the Quality act demands care 

providers ‘to provide responsible care’ and the act contains little explanation 

of what ‘responsible care’ involves. The central rule of the act is an abstract 

goal rule. Second, when drafting the Dutch Quality act, the legislature clearly 

expressed that ‘responsible care’ as such had no substantive meaning yet, and 

that other actors should decide upon this meaning through further rulemaking. 

The concretization of the Quality Act is delegated to the care providers which 

are required to organize and plan their care through a quality management 

system and report on their achievements. The Quality Act can therefore be seen 

as a typical example of goal legislation.

171 Mackor (2010), ‘Legally Enforced Performance Measurement of Public Services. Crowding-out or 
crowding-in of motivation?’
172 Kamerstukken II 1993/94, 23 633, nr. 3 p. 11; AR (2009), Implementatie Kwaliteitswet 
zorginstellingen, p. 8
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However, as was already indicated in the previous chapters, the concretization 

process of the Quality Act is not only limited to self-regulation by the care 

providers. As we will see in the next section, the shifted rulemaking responsibility 

of the legislature to the care provider has not only led to rulemaking by individual 

care providers, but it has created an entire regulatory regime in which several 

other actors participate in the regulation of quality of care as well.

3.2 Concretization process of ‘responsible care’ in nursing homes

3.2.1 The aspirations of the legislature

To understand how the Quality Act led to further regulation in a complicated 

constellation of many different actors, we need to take a step back and take a 

look at the starting point of the Quality Act: the Leidschendam conferences. 

These conferences were organized on the initiative of the Dutch government 

and the doctors association, the Royal Dutch Medical Association.173 The costs 

for publicly funded healthcare were rising, and it became clear that if this trend 

continued, healthcare costs would become a serious burden on the welfare 

state system. At the same time, new techniques for improving healthcare were 

discovered in rapid succession. The detailed government regulation which was 

intended to guarantee the quality of public funded healthcare instead hindered 

the improvement of this same quality. Central detailed regulation could never 

adapt fast enough to the changing circumstances. Both the government and the 

different field organizations came to the conclusion that the existing system for 

quality regulation in healthcare had to be changed.

The Leidschendam conferences were a twofold start of a different distribution 

of responsibilities in the healthcare sector. Both the organizational set-up and 

the outcome of the conferences reflected that the field actors would gain more 

influence but would also receive broader responsibilities. The conferences were 

organized to create a platform in which the field actors could influence the 

design of new regulation in the healthcare sector at an early stage. All major 

organizations in the healthcare sector took part: care providers associations, 

professional organizations, healthcare insurance companies, and patients 

associations. Together, politicians and representatives of the different interest 

173 In Dutch: Koninklijke Nederlandse Maatschappij tot bevordering van de Geneeskunst (KNMG); 
Schellekens and Everdingen (2001), Kwaliteitsmanagement in de gezondheidszorg, p. 21



86  ChaPter 3

groups of the healthcare sector agreed that the regulation should become less 

detailed and that the responsibility for the quality of care should be shifted 

from the government to the field actors. These private actors would have to 

live up to a broad goal which was set by the government, but would meanwhile 

also have the freedom to decide upon their own more detailed rules on how to 

reach the goal and take the responsibility for implementing these rules.174 The 

field actors would together have the primary responsibility for the quality of 

healthcare.175 The government and national legislature would confine their 

regulatory activities to drafting a legislative framework for the quality of care.176

The Quality Act was the legislative outcome of the agreements of the 

Leidschendam conferences.177 In order to redistribute the responsibilities for 

the quality of healthcare, the legislature combined two different management 

theories in the Quality Act: deregulation and quality management. The Quality 

Act was intended to lead to deregulation because many detailed rules on the 

quality of care were replaced by only a few norms. This would create room 

for innovation because the detailed norms were no longer fixed at a central 

level. Instead, care providers were given the responsibility to concretize the 

Quality Act with their own rules.178 Responsibilities were, thus, given to the 

organizations which were thought to be most capable of fulfilling them.179

Care providers would have the freedom to choose the best solution for each 

case based on the existing legislation, professional protocols and guidelines, 

and their own professional experience. They would also still have the freedom 

to deviate from any of these documents as long as they could explain why they 

chose to deviate. A care provider could, for example, either act in accordance 

with a professional protocol and, thus, argue that he delivered responsible 

care, or it could explain why its deviation from the protocol, in this particular 

case, led to responsible care. Being different from the old legislative regime, the 

new method of legislation was seen as reflecting the dynamic character of the 

174 See also Kamerstukken II 1990/91, 22 113, nr. 2, p. 2 (Nota Kwaliteit van Zorg)
175 Kamerstukken II 1990/91, 22 113, nr. 2, p. 2: “dat de verantwoordelijkheden voor de kwaliteit van 
de zorgverlening daar gelegd worden waar aan deze verantwoordelijkheden optimaal gestalte kan worden 
gegeven.”
176 Kamerstukken II 2001/02, 28 439, nr. 1, p. 1
177 Kamerstukken II 1993/94, 23 633, nr. 3, p. 11
178 Kamerstukken II 1993/94, 23 633, nr. 3, p. 11
179 Kamerstukken II 1990/92, 22 113, nr. 2, p. 2
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healthcare sector. The legislature envisioned that the norm of responsible care 

would constantly evolve because it would be “flexible and sensitive to specific 

circumstances, new knowledge and experiences.”180

In order to structure this ‘constant evolution’, the legislature introduced 

quality management as an integral part of the Quality Act. The structure of 

a cyclic quality management system in each care provider would improve the 

quality of the healthcare and open it up for external supervision. Therefore, 

each care provider was obliged to draft a quality management system, in which 

it would have to specify how it intended to live up to the goal of ‘responsible 

care’.181 The drafting of these quality management systems would also impact 

the supervision system of the Healthcare Inspectorate182: the inspectorate 

had no longer a detailed code which structured its supervision. Instead, the 

inspectorate should take a step back and supervise whether the care providers 

had put quality management systems into place rather than supervising the care 

itself in detail. I will elaborate further on this so-called ‘system supervision’ in 

chapter 7.

3.2.2 No action without national involvement

In accordance with the Leidschendam agreements, the preparatory works stated 

that the norms of the Quality Act would be filled in by the individual care 

provider, tailored to the specific circumstances in which it operates.183 However, 

these ideas had to be adjusted after the implementation of the Quality Act was 

evaluated in 2001. The results of this evaluation were rather dissatisfying for the 

government, since it showed that hardly any care providers had implemented a 

quality management system, and most care providers had only performed some 

preparatory studies on how a quality management system could be beneficial 

to their organization. The complete lack of implementation made it very hard 

for the inspectorate to supervise on the implementation of the Quality Act. The 

inspection was supposed to supervise on the supervisory quality management 

180 Kamerstukken II 1993/94, 23 633, nr. 3, p. 3
181 Kamerstukken II 2001/02, 28 439, nr. 1, p. 1-2
182 In Dutch: Inspectie voor de Gezondheidszorg
183 Kamerstukken II 1993/94, 23 633, nr. 3, p. 10-11:”Het is de bedoeling dat de invulling van die normen 
gebeurt door een individuele zorgaanbieder vanuit diens eigen notie van verantwoorde zorg, toegesneden op 
de concrete situatie waarin hij werkzaam is”
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system of care providers. This so-called ‘supervision of supervision’184 is, 

however, impossible if the first tier of supervision by the care providers is not in 

place. One could therefore say that the privatization of regulation had failed.185

To solve this lack of implementation of the Quality Act, the focus of the 

government policy shifted to stimulating collective forms of regulation of 

the different care sectors. Although care providers were still responsible for 

providing responsible care, the notion that individual care providers were 

the key actors to concretize responsible care was pushed to the background. 

Instead, the joint responsibility of all field actors to provide responsible care was 

stressed. The sectors were expected to draft concrete plans on how to increase 

the implementation of quality management systems by care providers and each 

sector should develop a set of performance indicators which would provide 

insight into the development of quality of healthcare.186 Each sector should be 

able to present its results in a comparable and measurable way. If more field actors 

– patients, insurance companies, the Healthcare Inspectorate – were to influence 

the quality of care, they would need comparable information on the quality of 

care of different care providers. The new policy highlighted the responsibility of 

insurance companies and patients organizations to influence the concretization 

by the care providers. Their active participation in the concretization process 

should be made possible through providing them with better information on 

the results. Strengthening the influence of these other field actors was seen as a 

solution to the problem of inactivity of the care providers.187

The demands on the different umbrella organizations were thereby increased 

considerably. Not only were they now urged to draft a joint policy on quality 

management, but they were also asked to develop a joint definition of quality 

of care and a method to measure the results of care providers. In practice, they 

were asked to concretize responsible care and make the outcome measurable. 

Because of the large number of different field actors and their different interests, 

the government realized this would be a difficult task. Therefore, the Healthcare 

184 In Dutch: toezicht op toezicht, systeemtoezicht
185 Kamerstukken II 2002/03, 28 439, nr. 2; AR (2009), Implementatie Kwaliteitswet zorginstellingen, 
p.12
186 Kamerstukken II 2002/03, 28 439, nr. 2, p. 8
187 AR (2009), Implementatie Kwaliteitswet zorginstellingen, p. 8; Kamerstukken II 2002/03, 28 439, 
nr. 2, p. 8
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Inspectorate was given the task to guide the development of the field norms 

within the different healthcare sectors.188

3.2.3 The regulatory regime

From 2002, the concretization of responsible care by the field actors has been 

organized at a different pace within different sectors of healthcare. The case 

study will focus on the concretization process of responsible care for nursing 

home care, which in the Netherlands at the time of the case study was developed 

more extensively than the concretization processes of the other sectors.189

To solve the problems with the non-implementation of the Quality Act in the 

elderly care sector, the Steering Committee Responsible Care190 was established. 

The Steering Committee was formed by different umbrella organizations 

representing the different field actors and chaired by the Healthcare Inspectorate 

to ensure that progress was made with the concretization of ‘responsible’ elderly 

care. It published its first set of field norms on responsible care in 2007: the 

Quality Framework Responsible Care for the sector Nursing, Care, and Home 

Care.191 These ‘field norms’ have since then formed the basis of the concretization 

of the Quality Act for the elderly care sector.

While the Steering Committee has acted as the central regulator in the 

regulatory regime of the Quality Act, the other main actors in the concretization 

process are the insurance companies, the Healthcare Inspectorate, and the 

care providers themselves. Several of these actors play a double role in the 

concretization process. The insurance companies are part of the Steering 

Committee and participate in the central regulation of responsible care. However, 

they also fulfill the role of care purchaser by running the regional care agencies192. 

For nursing home care, the Netherlands is split in regions, and per region one 

insurance company is assigned the task to contract care providers to provide 

the necessary nursing home care for the region. The insurance companies are 

provided with a budget allowing them to sign contracts with the private care 

providers. Since the care providers need the contract to be able to provide state-

188 AR (2009), Implementatie Kwaliteitswet zorginstellingen, p. 12
189 AR (2009), Implementatie Kwaliteitswet zorginstellingen, p. 11
190 In Dutch: Stuurgroep Verantwoorde Zorg VVT
191 In Dutch: Kwaliteitskader Verantwoorde Zorg voor de sector Verpleging, Verzorging en Thuiszorg (VVT)
192 In Dutch: zorgkantoor
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funded elderly care and the insurance companies have a regional monopoly, the 

care purchasers can to a large extent dictate the terms of the contract. Also, it is 

important to know that in the current Dutch system, care agencies only pay care 

providers for the care they actually provide. A care provider enters a contract 

with a care agency for a certain amount of care (‘a number of beds’), but it will 

only receive funding for the number of actual residents. Every empty room or 

bed entails a financial loss for the care provider, since the care that was planned 

for but which is not provided does not lower the costs of long term contracts, 

for example, costs of staff and building maintenance. Care providers therefore 

have a strong incentive to market themselves to attract new residents.

The Healthcare Inspectorate has a similar double role: it is attributed the 

task to supervise on the quality of nursing home care and therefore fulfills the 

role of national supervisor while it also participates in the Steering Committee. 

And finally, the fifth role – the national monitor organization – has been fulfilled 

by the Steering Committee of Responsible Care together with the Office Visible 

Care193. During the case study, both the Steering Committee and the Office Visible 

Care were disestablished, which will be discussed in the respective chapters on 

these roles and actors. Although the regulation itself was little affected by these 

changes, it does serve to show that the concretization process does not take 

place in a fixed environment but is in continuous movement.

Even though the concretization process underwent important changes 

when the Steering Committee was established, this does not mean that the 

importance of the concretization by care providers decreased. Regardless of the 

concretization activity of other actors, the care provider is still the actor where all 

the regulation needs to come together. All regulation needs to be incorporated in 

a care provider’s quality management system, through which the care provider 

drafts and collects the rules and instructions for the care provision.

The regulatory regime in the elderly care sector at the time of the case study 

(2008-2012) can be depicted as follows:

193 In Dutch: Bureau Zichtbare Zorg
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Fig. 1 regulatory regime of service quality Fig. 2  regulatory regime of dutch concretization 
process of quality of care in nursing homes
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3.2.4 Minor role of case law

From the policy documents and reports of the authorities, it becomes clear that 

the legislature has given the care providers not only the responsibility to provide 

responsible care, but also the responsibility to make more detailed rules on what 

responsible care is. Just as the role of the national legislature and the central 

government is minor in deciding on the content of the Quality Act, so is the role 

of interpretation by courts through case law also very limited. First of all, there 

are very few cases that are brought to court on the interpretation of the term 

‘responsible care’. Care providers seldom appeal the Healthcare Inspectorate’s 

decisions, and individuals rarely press charges against care providers for damage 

caused by healthcare.

The few cases which are brought to court confirm that the courts refer as 

much as possible to the norms and documents drafted by other actors when 

deciding on the content of the term ‘responsible care’, and thereby do not really 

add any meaning to the goal legislation themselves. In a series of connected 

cases brought to court by a resident of a nursing home, the Administrative High 

Court194 decided that the care provider had not provided ‘responsible care’ to this 

resident, because the care provider had not followed its own care plans for this 

resident. The court did not decide itself what it deemed to be responsible care, 

but followed what the care provider had described as responsible care, with the 

care plan as the most concrete version of the abstract goal.195 Other cases show 

the same pattern: when the question is brought up whether a care provider 

has delivered ‘responsible care’, the courts completely follow what other actors, 

194 In Dutch: Centrale Raad van Beroep
195 CRvB 29-04-2010, LJN BM9879; CRvB 10-09-2008, LJN BF1248; CRvB 06-01-2006, LJN AU9223
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such as the Healthcare Inspectorate or the Board of Care Insurances196, have 

decided what ‘responsible care’ is in this particular case.197 The cases illustrate 

that the role of the courts in interpreting ‘responsible care’ is very limited just as 

the role of the national legislature and government. Establishing the content of 

the term is left to the field actors.

3.2.5 Boundaries of the regulatory regime

The Quality Act gives the care providers the responsibility to provide responsible 

care, but this task has to be fulfilled within certain financial and organizational 

boundaries. The care providers, for example, do not control who is eligible for 

elderly care, and they also do not decide on the budget they receive per resident. 

I will briefly describe some of the most important of these boundaries.

3.2.5.1 AWBZ and the permit to provide AWBZ-financed care

Although both elderly care providers and care purchasers are privatized, the 

elderly care is still to a large extent government financed. The money is collected 

through a national insurance based on the Exceptional Medical Expenses Act198 

(AWBZ) to which all taxpayers pay an insurance premium. The AWBZ insurance 

covers most forms of long term care, such as hospital care (longer than a year), 

long term psychiatric care, and care for disabled people, since these types or 

care are deemed too expensive to be insurable by private health insurance 

companies.199 Based on the AWBZ act, all Dutch citizens and all taxpayers in the 

Netherlands are eligible for publicly financed elderly care.200

To be able to receive these government AWBZ funds, a care provider needs 

to have a permit to provide AWBZ-financed care. The Healthcare Institutions 

Admission Act201 and its lower regulations state a few criteria which care 

196 In Dutch: College van zorgverzekeringen
197 Rb. Groningen 15-09-2004, LJN AR2147; Rb. Breda 23-10-2012, LJN BY1437
198 In Dutch: Algemene Wet Bijzondere Ziektekosten. From January 1, 2015 the AWBZ is replaced by 
the Act on Long Term Care (Wet Langdurige Zorg). This act covers fewer types of care. Home care has 
become a responsibility of the municipalities, and elderly which previously had care package 1 – 4 
are now deemed fit enough to receive their care and nursing services at home. However, the care 
packages of 5 and up are still financed in the same way by the Act on Long Term Care as they were in 
the previous system of the AWBZ.
199 Art. 6 AWBZ; art. 2, 4 and 5 Besluit zorgaanspraken AWBZ
200 art. 5 AWBZ
201 In Dutch: Wet Toelating Zorginstellingen.
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providers need to fulfill if they want to be eligible for AWBZ-funding of the care 

they provide.202 First, a care provider needs to be transparent, which means it 

needs to meet a few criteria on management structure and publishing a yearly 

report on its activities. Also, when a care provides applies for this permit it 

needs to explain which capacity of care it intends to deliver and it will need to 

include the opinion of the residents’ council in case of any change in capacity.203 

An important limitation is that care providers which provide nursing home care 

cannot be for-profit organizations204. The only criterion related to the AWBZ-

permit that directly concerns the care provision itself is that care providers need 

to provide single or double bedrooms with privacy equipment for all residents.205

3.2.5.2 Care packages and care indication

Whether an individual person has the right to stay in a nursing home and receive 

AWBZ care is not up to the care providers or care agencies, but this is decided 

by another organization: the Centre for Care Assessment206 (CIZ).207 First the 

CIZ will decide whether a person needs any of the different care functions (also 

possible in different combinations): personal care, nursing, treatment, residence, 

and/or accompaniment.208 When the CIZ has determined that a person is in 

need of residence in combination with personal care and possibly also one or 

more of the other functions, this person is entitled to care in a nursing home. 

The CIZ will then determine for which of the care packages209 the person is 

eligible. This decision of the CIZ is called the ‘care indication’.

202 Wet Toelating Zorginstellingen; Beleidsregels WTZi; and Uitvoeringsbesluit WTZi
203 Art. 2.1 and 6.1.1 Beleidsregels WTZi
204 Art. 3.1 c Uitvoeringsbesluit WTZi; home care organizations are allowed to make a profit. Also 
small organizations where all residents have their own front door, own bathroom and kitchen 
(aanleunwoningen) are allowed to be for-profit organizations.
205 Care providers had up till 2010 time to adjust older buildings which still had bedrooms for three of 
more residents. Art. 6.2.2 Beleidsregels WTZi
206 In Dutch: Centrum Indicatiestelling Zorg
207 CIZ performs the first assessment of patients and all assessments for people who need complex 
care. Re-indications can be performed by the care providers themselves, which is inspected at random 
by the CIZ: CIZ, Indicatiewijzer versie 5.0 2012
208 CIZ, Indicatiewijzer versie 7.0 2014; in Dutch: persoonlijke verzorging, verpleging, behandeling, 
verblijf, begeleiding
209 In Dutch: zorgzwaartepakket
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The system of financing intramural care through care packages was 

introduced in 2009 by the Ministry of Health. During the course of the case 

study, there were 10 different care packages which entitled a person to care 

within a nursing home.210 However, in order to limit the increase of the budget 

spent on long term care, the Dutch government has further limited the group 

of patients which is eligible for nursing home care. The three care packages 

with the lowest indication for help no longer qualify for nursing home care, 

which means that elderly with this care indication will only receive home care 

instead. People are expected to live independently as long as possible and to 

receive more of their daily care from their own social network.211 This means the 

elderly who actually live in nursing homes will increasingly become older and 

frailer.212 However, those already living in a nursing home with an indication to 

care package 1, 2 of 3, still have the right to nursing home care and do not need 

to move out.

In a ministerial regulation, each care package is linked to a range of hours 

which the care provider on average is supposed to provide for this resident, 

based on the average needs of residents with a similar health status. For 

example, residents with a care indication of care package 4 generally should 

receive between 11 to 13,5 hours of care, whereas residents who are entitled to 

care package 10 are thought to need 26,5 to 32,5 hours of care.213 The number 

of hours is ultimately based on a calculation made by a consultancy firm on 

how long all individual care acts take, such as helping a person get dressed or 

dressing a wound, plus the time staff should spent on, for example, helping 

residents take part in daytime activities.214 The Healthcare Inspectorate will not 

literally check whether a care provider provides the minimum number of hours 

of care for each resident, but we will see in chapter 5 and 6 how these numbers 

are used both in the individual care plans and in the supervision by the care 

purchasers.

210 VWS (2010), Introductiedossier nieuwe bewindslieden, p. 40
211 Kamerstukken II, 2012/13, 30 597, nr. 296
212 Klerk, de (2011), Zorg in de laatste jaren – Gezondheid en hulpgebruik in verzorings- en 
verpleeghuizen 2000-2008
213 Bijlage 2, Regeling zorgaanspraken AWBZ
214 Bureau HMM, “Onderzoek naar tijdnormen voor activiteiten en handelingen van de functies PV 
en VP”, oktober 2007



reGulatIon In the netherlands  95

For each care package, the Dutch Healthcare Authority215 (NZa) decides 

which tariff the care insurance companies will receive from the national AWBZ-

budget. Chapter 6 will explain how care agencies in their contracts with the 

care providers decide which percentage of the budget the care providers actually 

receive, but the maximum budget of a care provider is determined by the care 

indications of the CIZ in combination with the nationally fixed budget for each 

care package.

3.2.5.3 Other legislation

Next to these financial prerequisites, the concretization process of the Quality 

Act is also limited by the other acts concerning healthcare topics. One of the 

reasons why the Quality Act can be this concise is that several healthcare topics 

are regulated in separate acts. Some acts concern specific healthcare topics 

which are of no relevance to elderly care, such as the act which regulates under 

which conditions a pregnancy can be terminated or the act which regulates the 

use of nuclear materials in healthcare. Other acts, however, are of importance to 

the field of elderly care, such as the act regulating the use of restraints and other 

forms of coercion in healthcare216, the act which regulates the patients’ rights of 

complaint217, and the act which regulates medication distribution.

The Quality Act cannot be seen separate from these other healthcare acts 

because the scope of the Quality Act is, to a certain extent, determined by the 

other more detailed acts on healthcare. One could say the scope and influence 

of the Quality Act are in a sense ‘fluid’ since it changes based on the drafting 

or revoking of other regulation. This fluidity was clearly illustrated when the 

government revoked the Building Regulations218. From the moment these 

regulations were revoked, the size and building quality of new nursing homes 

was seen as part of ‘quality of care’ and not as a different topic which needed 

detailed regulation in a separate document.219

215 In Dutch: Nederlandse Zorgautoriteit (NZa). The NZa is the independent public agency which 
supervises the functioning of the Dutch healthcare market and deals with all issues related to tariffs 
in healthcare.
216 In Dutch: Wet bijzondere opnemingen in psychiatrische ziekenhuizen
217 In Dutch: Wet klachtrecht cliënten zorgsector
218 In Dutch: Bouwnormen
219 Hubben and Sijmons (2010), Nieuwe bouwnormen voor de gezondheidszorg.
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Most of these acts use a different legislative technique and prescribe in detail 

– directly or through additional government regulation – how the regulatees 

should act. However, many topics on quality of care are left open on the national 

level, and therefore the concretization of such unregulated topics is at the centre 

of this study.
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Quality Framework Responsible Care

In this chapter, I examine the Quality Framework Responsible Care220, which is 

one of the core documents of the concretization of ‘responsible care’. Basically, 

two questions will be answered in this chapter: “who is doing what” and “why 

are they doing it”? Both who and what require some explanation. The Quality 

Framework has been drafted by the Steering Committee Responsible Care, 

which, as explained in the previous chapter, fulfills the role of regulator. So the 

very short answer to the first question is: the Steering Committee Responsible 

Care made the Quality Framework Responsible Care. However, that does not 

answer who the people are that participate in the Steering Committee: do they 

represent private or public actors; what is the relationship between the actors 

in the Steering Committee; what influence do professionals, patients and care 

providers have? It does not answer which type of rules the Quality Framework 

contains. The Healthcare Inspectorate calls the rules of the Quality Framework 

‘field norms’, but what does this mean when the inspectorate itself is one of 

the parties within the Steering Committee Responsible Care? I will answer the 

question “who is doing what” by explaining in section 4.2 who made the Quality 

Framework, in section 4.3 what type of rules the Quality Framework consists 

of, and in section 4.3.4 how the different actors cooperated within the Steering 

Committee.

However, the other question – why are they doing it – will be answered first, 

since the result (what) and the participants (who) cannot be understood without 

knowing why they started cooperating in the first place. The cooperation of these 

220 In Dutch: Kwaliteitskader verantwoorde zorg sector VVT
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actors is not that self-evident, and neither is the result of their cooperation: the 

Quality Framework. The events leading to the cooperation explain why the 

different actors started cooperating. This question will therefore be dealt with 

in section 4.1.

4.1 Towards Norms Responsible Care

In June 2005, the field organizations in the nursing homes sector published 

the document “Towards Norms Responsible Care”.221 Five organizations 

representing the care providers, professionals and patients described in this 

document what they considered to be responsible care.222 The content was 

discussed with the Healthcare Inspectorate, the Ministry of Health and the care 

insurers association (ZN).223 This document states the core of what became the 

concretization of responsible care in nursing homes.

The cooperation of these five associations was not obvious or easy. They 

differed widely in their ideas on how the term responsible care should be 

understood. However, by September 2004 the incentive for cooperation had 

become so strong that they agreed on this joint draft. First of all, the media had 

massively reported on incidents in the elderly care in the Netherlands in the 

previous years: accidents with physical restraint, pyjama days (regular days in 

which residents in nursing homes had to stay in their beds), only two meals a day 

for residents, rationing of toilet paper, and complaints of the presence of too few 

staff members during the summer months.224 Negative media attention is always 

bad news for all field organizations, most of all because it jeopardizes chances 

to recruit new employees to the field of elderly care, which is an important issue 

to all parties. Hence, the incidents that were portrayed extensively in the media 

were an important reason for all organizations to visibly work together towards 

responsible care.225

221 Arcares, AVVV, LOC, NVVA and Sting (2005), Op weg naar normen verantwoorde zorg
222 Arcares (now Actiz) representing the care providers, NVVA (now Verenso) representing the elderly 
care doctors, Sting & AVVV (now together V&VN) representing the nurses and care givers, and LOC 
representing the patients.
223 Arcares, AVVV, LOC, NVVA and Sting (2005), Op weg naar normen verantwoorde zorg
224 Kamerstukken II 2003/04, 29 200 XVI, nr. 100 (Debat over de verpleeghuiszorg)
225 Interview IGZ 1, January 2011; interview V&VN, January 2011
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Second, the field organizations wanted to change the direction which the 

elaboration of ‘responsible care’ had taken. In 2001, the flood of incidents had 

pushed the inspectorate to organize four joint meetings with the associations of 

care providers, professionals and patients, where the participants decided on 10 

‘alarm bells’ which would indicate when the quality of care dropped below the 

minimum level. Care organizations and professionals were supposed to report 

to their associations when their care did not live up to these ten demands. Alarm 

bell number one was for example “structural departure from the individual care 

plan with regard to personal hygiene, food and drink supply, bathroom visits, 

program for the day, therapies or individual activities”226, and alarm bell number 

eight was “the absence of an instructed person to help residents with meals.”227

However, although the alarm bells were explicitly not intended as norms of 

responsible care228, they became portrayed as such in the media, in the political 

debate and in the inspectorate’s reports. In 2004, the inspectorate stated, based 

on 60 inspections in nursing homes, that in nearly 80 percent of nursing homes 

the minimum care was not guaranteed.229 The inspectorate was dissatisfied with 

the fact that two years after the drafting of the alarm bells many homes still 

did not fulfill the minimum criteria, which were set after consulting the field 

organizations and were seen as realistic and not overly ambitious goals. The 

report of the inspectorate led to a heated political debate, many parliamentary 

questions, and more negative media attention for the elderly care sector.230 

Instead of enhancing the image of the elderly care sector, the alarm bells brought 

extra attention to the problems in the sector.

At this point, both the care providers association and the patients association 

started working on a more positive way to approach the debate on responsible 

care. Instead of drafting minimum criteria and thereby departing from defining 

‘irresponsible care’ and ‘the minimum care’, they wanted to draft a vision on 

226 In Dutch: “Structurele (d.w.z. geen incidentele) afwijkingen van het, met de cliënt besproken, individuele 
zorgplan t.a.v. persoonlijke hygiëne, voeding en vochtvoorziening, toiletgang, dagindeling, therapieën en 
individuele activiteiten;”
227 IGZ (2000), Evaluatierapport ‘Zorgen in de Zomer’. In Dutch: “Het niet aanwezig zijn van geïnstrueerde 
medewerkers of familieleden/vrijwilligers voor de hulp bij het eten en drinken van de bewoners;”
228 IGZ (2000), Evaluatierapport ‘Zorgen in de Zomer’, p. 10.
229 IGZ (2004), Verpleeghuizen garanderen minimale zorg niet, p. 5
230 Kamerstukken II 2003/04, 29 200 XVI, nr. 100 (Debat over de verpleeghuiszorg); interview IGZ 
1, January 2011
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responsible care from a positive standpoint, a method more in accordance with 

the spirit of the Quality Act. Both the care providers association and the patients 

association drafted their own vision on responsible care. However, these visions 

turned out to be each other’s opposites: where the care providers association 

described responsible care in very open terms, the patients association specified 

in detail what they considered to be part of responsible care.231

Since these two documents were not compatible, and the need for positive 

changes within the elderly care sector had become very clear to the different 

field organizations, the first joint meeting of the five organizations representing 

the care providers, professionals and patients for cooperation was organized. 

This led to the joint vision “Towards Norms Responsible Care”. The need to 

change the negative image of the sector of elderly care and the wish to replace 

the negatively formulated alarm bells by something positive urged the field 

organizations, despite their different interests and visions on responsible care, 

to reach one joint vision, which would be used as a starting point of defining 

responsible care for the elderly care sector.

4.2 The Steering Committee Responsible Care

4.2.1 Streamlining the information requests

With the vision document “Towards Norms Responsible Care”, the sector 

for elderly care lived up to the demand of formulating a joint policy on the 

concretization of responsible care and on the implementation of quality 

management systems in nursing home care. However, by now, the legislature 

expected the sector also to draft a set of performance indicators to measure the 

quality of care. The organizations promised to look into the options of using 

performance indicators, but could not agree on any particular set.

Instead, different organizations started gathering data on the quality of care 

by themselves. As a result, care providers were confronted with an increasing 

number of lists they had to fill out. The inspectorate asked for information 

for their supervision, the care agencies wanted information on how the care 

providers performed as a basis for their care purchase decisions, and different 

specialized working groups and patients associations started collecting data on 

specific health issues such as pressure sores and malnutrition. Not only did 

231 Interview V&VN, January 2011
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these organizations request different data, sometimes they even asked slightly 

different questions on the same topics, which meant that care providers had to 

collect and register data several times on the same topic.

These different data requests led to high administrative burdens for the 

care providers, because they had to register and fill out forms in a cumbersome 

way. In order to streamline the different data collection processes, and 

thereby lighten the administrative burden for care providers, the Healthcare 

Inspectorate took the lead – by government order – and formed the Steering 

Committee Responsible Care (Steering Committee) for Nursing, Care and 

Home Care (elderly care).232 The Steering Committee, a platform in which all 

field organizations were represented, would take on the task the government 

had assigned the field organizations: setting up rules on responsible care, in 

a way which made compliance measurable. At the same time, a separate 

organizations was founded – the Office Visible Care – which, funded and staffed 

by the Ministry of Health, was responsible for collecting and processing the data 

on the quality of elderly care as reported by the care providers.

This combination of tasks of regulating and measuring quality can be 

understood in the light of ideas on (total) quality management. According to 

the theory of Quality Management, which I will further elaborate on in chapter 

5, four different activities belong together in a circular movement: planning, 

implementation, evaluation and adjusting the planning (plan, do, check, act). 

Within quality management, the tasks of rulemaking, collecting data and 

measuring therefore always go hand in hand.

4.2.2 Platform regulation

The Steering Committee was formed by representatives of the same field 

organizations that drafted “Towards Norms Responsible Care” – the nurses and 

care aides association (V&VN)233, the elderly care doctors association (Verenso); 

the patients association (LOC); the care providers association (Actiz); the care 

providers association for home care (BTN) – complemented by the care insurers 

association (ZN), the Healthcare Inspectorate (IGZ) and the Ministry of Health 

(VWS). The Steering Committee thereby formed a platform in which decisions 

232 In Dutch: Stuurgroep Verantwoorde Zorg voor Verpleging, Verzorging en Thuiszorg; Kamerstukken II 
2008/09, 31 961, nr. 1–2, p. 37
233 During the drafting of the Quality Framework they were still two different organizations: V&VN 
(nurses), Sting (care aides), but in January 2011 they merged into one organization (V&VN).
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were taken jointly by the participating field organizations. At the same time, the 

Steering Committee was no legal entity of its own: it had no office, no employees 

and it did not even have its own website. Instead, the Steering Committee only 

existed as long as the different organizations lived up to their agreement of 

cooperation and continued to send a representative to the meetings.

In 2007, the Steering Committee published its first Quality Framework 

Responsible Care (Quality Framework), consisting of a set of performance 

indicators which made it possible to measure the performance of care providers 

on the Norms Responsible Care that were published in “Towards Norms 

Responsible Care”. A second version of the Quality Framework was published 

in 2010, now containing both a revised set of the Norms Responsible Care and 

performance indicators.

The concept of steering committees comes from the field of project 

management. A steering committee is a platform which facilitates a project, 

either by formulating an advice based on the knowledge the different members 

bring together or by taking joint decisions. Steering committees in the public 

sector are mostly groups of experts which formulate an advice on a certain 

complicated topic.234 The use of steering committees as regulatory platforms 

is not very common and in the Netherlands only widespread in the healthcare 

sector.

In the healthcare sector, 13 steering committees have been formed for 

different healthcare sectors. However, the Steering Committee Responsible 

Care for the elderly care sector was one of the front runners since it started 

earlier than steering committees from most other healthcare sectors. At the 

time of the data collection of this case study, it had already released its second 

Quality Framework and data on the performance of care providers had been 

collected during three years.235 The field of elderly care is further characterized 

by participants with a strong will to cooperate, and a rather homogeneous field 

of healthcare (compared to for example hospital healthcare with all its different 

specializations). Lessons that can be learned from this Steering Committee 

cannot be applied directly to other healthcare sectors, or even to other policy 

fields, because of the different ways these fields are organized and the different 

234 For example: the Steering Committee Technology Assesment (Platform for Agriculture, Innovation 
and Society) or the Steering Committee Malnourishment (Stuurgroep Ondervoeding).
235 At the time of my interviews (between December 2010 and February 2011)
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policy problems they face. However, since the Steering Committee in the elderly 

care sector was a front runner – so much so that in the meantime it already 

has managed to be dissolved, due to reasons which will be discussed later on 

– it is interesting to look at which regulation came from this ‘experiment’ with 

‘platform regulation’.

4.2.3 Different routes to improvement

For a steering committee to be successful, the literature on project management 

states that different stakeholders should be represented in the steering 

committee, among which the users of the product or project.236 When drafting 

regulation for elderly care, one needs to take into account that there are many 

different users. Through their interest organizations, indeed all of these groups 

participated in the Steering Committee, and each organization intended to use 

the Quality Framework for its own purposes.

The care providers wanted to model their care after the Norms Responsible 

Care, and use the data collected through the indicators as input for their 

improvement process of the care. The inspectorate wanted to use the Norms 

Responsible Care as the norms to inspect upon, and wanted to use the data on 

care providers performance as the starting point for their inspections. The care 

agencies wanted to use the norms and the data collected from the indicators to 

decide from which care providers they would purchase care. And finally, the 

ministry wanted (future) clients of care providers to be able to choose their care 

provider based on the information gathered through the Quality Framework.237 

What all four purposes have in common is that they strive to improve the quality 

of care, but the routes towards better quality are different.

These different purposes of the Quality Framework Responsible Care are both 

its blessing and its curse: without the strong need to lower the administrative 

burdens and therefore unify these different goals into one Framework, there 

would have been no Framework. Only because the different organizations 

needed to streamline their rules and data collection on responsible care did 

they cooperate under difficult circumstances to establish a joint set of norms 

and indicators. However, since the purposes that needed to be reconciled were 

236 Office of Government Commerce (2009), Managing successful projects with Prince2, p. 12
237 See Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 6-8
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so divers, the Quality Framework eventually was seen as not serving any of its 

goals properly.238 We will come back to this in section 4.5.

4.3 Norms and Quality Indicators of Responsible Care

Despite the difficulties with combining the information needs of the different 

participants to the Steering Committee, which eventually led to its dissolving, 

the Quality Framework has been the central document in the concretization of 

‘responsible care’ since 2007. It is therefore important to take a closer look at 

the Quality Framework.

I will focus on two main questions: which type of rules does the Framework 

contain? And how did the different organizations cooperate and participate 

in the making of the Quality Framework? In order to be able to answer the 

question in which sense the method of ‘platform regulation’ differs from the 

Swedish public regulation, I need to look at this cooperation in more detail. 

I have described which actors were part of the Steering Committee, and that 

this Steering Committee concretized the term ‘responsible care’. However, 

this does not tell us how the different organizations cooperated in the Steering 

Committee. Have all organizations been able to influence the Framework? 

And has any organization been more in the lead? Especially the role of the 

Healthcare Inspectorate is interesting: an active role of this public actor could 

question whether the statement that the Framework contains ‘field norms’ 

is accurate in any way. To answer these questions, I have studied the official 

publications of the Steering Committee and conducted interviews with key 

persons in all the organizations represented in the Steering Committee.239 In 

section 4.3, I will analyze the content of the 2010 Quality Framework (the 

second Quality Framework of the Steering Committee), by describing with 

which type of norms the framework concretizes ‘responsible care’ and on which 

topics. Section 4.3.4 recounts how the different organizations in the Steering 

Committee interacted to form the Quality Framework. The section will depict 

238 Interview IGZ 1, January 2011; interview V&VN, January 2011; mentioned as the main reason why 
the Steering Committee was dissolved.
239 Between December 2010 and April 2011, I conducted interviews with all organizations represented 
in the Steering group Responsible Care. For more detailed information on these interviews, see the 
attachments section.
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in which way field organizations, professionals, experts, patients and public 

actors have participated in the ‘platform regulation’.

The Quality Framework is the first and most central document that concretizes 

the goal of ‘responsible care’ from the Quality Act. The Quality Framework 

states that its mission is to further the provision of responsible care in order to 

improve the quality of life of elderly people. The Quality Framework combines 

two very different things: it concretizes the term ‘responsible care’ for elderly 

care in Norms Responsible Care, and it gives a set of quality indicators, which 

should be used to measure the quality of elderly care. Therefore the intention of 

the Quality Framework is twofold: it contains further regulation on the quality 

of elderly care (although several participants never thought of themselves as 

regulators240), while it also builds a system of monitoring the quality of care. The 

Quality Framework states Norms Responsible care on what responsible care 

means for the elderly care sector and quality indicators which prescribe how 

care providers should measure whether responsible care is provided.

4.3.1 The basis: the abstract goal rule

As we saw in chapter 3, the goal ‘responsible care’ does not have a fixed content. 

It is ‘specified’ in the Quality act as “[care] of a good standard that is at a 

minimum effective, efficient, patient oriented and tuned to the realistic needs of 

the patient.”241, but all these terms are broad and abstract. As explained earlier, 

the legislature wanted the rule to have a flexible instead of a fixed meaning, 

in order for the rule to be adjustable to specific and new cases. The meaning 

of the rule should evolve at the same pace as technology and knowledge in 

the healthcare sector, and should receive its meaning through a dynamic 

concretization process by field parties.242

However, that does not mean that ‘responsible care’ has no meaning at all 

before it is concretized. The goal has a core meaning, which consists of public 

opinion and professional consensus. The preparatory works confirm this by 

explaining that when concretizing ‘responsible care’, care providers have 

different sources they can use as a starting point: general norms of carefulness243, 

240 Interview Verenso, February 2011; interview IGZ 1, January 2011, interview ZN, February 2011.
241 Mackor (2010), ‘Legally Enforced Performance Measurement of Public Services. Crowding-out or 
crowding-in of motivation?’
242 Kamerstukken II 1993/94, 23 633, nr. 3 (MvT), p. 3
243 In Dutch: algemeen geldende zorgvuldigheidsnormen
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healthcare customs244, statutory rules245, recommendations of the Health 

Council246, scientific reports, consensus guidelines established with help of the 

Dutch Institute for Healthcare Improvement CBO247, (model) contracts between 

care providers and insurance companies, protocols, standards developed 

by professional groups, and agreements of umbrella organizations, patients 

organizations and care insurance companies.248 Also, other types of knowledge 

are mentioned: “an important guideline for care providers – now and in the 

future – is professional experience and common sense, in which the mentioned 

sources of course do play an important role.”249

Several topics would also be part of responsible care without these ‘field 

documents’, because of the widely held view of the public and politicians 

on the meaning of responsible care. For example, it is impossible to imagine 

‘responsible care’ without a focus on preventing adverse effects of healthcare. 

Which activities and injuries are seen as avoidable healthcare risks and not as 

an acceptable risk that are part of the treatment can change over time, but the 

fact that avoidable healthcare risks should be minimized is no topic of debate.

This means a core meaning of ‘responsible care’ does exist, because of 

professional, ‘field’ and public consensus. However, with many other topics it is 

debatable whether they are a necessary part of ‘responsible care’ or only a luxury 

if the financial situation allows it, for example, day activities for elderly people 

or a nice ambience in the shared spaces in the nursing homes. For these topics, 

the legislature explicitly left the decision whether they are part of responsible 

care to other actors, and if so, how they should be organized.

4.3.2 First step of concretization: the norms

On the level of detail of the norms, the Quality Framework itself states: “It is 

impossible and undesirable to define the responsibility of the care organizations 

rigidly. The point of departure is that the organization continuously is looking for 

244 In Dutch: hetgeen in de zorgverlening gebruikelijk is
245 In Dutch: wettelijke normen
246 In Dutch: Gezondheidsraad
247 In Dutch: CBO
248 Kamerstukken II 1993/94, 23 633, nr. 3 (MvT), p. 9
249 Kamerstukken II 1993/94, 23 633, nr. 3 (MvT), p. 9: “Een belangrijke leidraad voor zorgaanbieders 
is – nu en in de toekomst – de professionele ervaring en het gezond verstand, waarbij kenbronnen uiteraard 
wel een belangrijke rol spelen.”
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ways to optimally support the quality of life of the client, within the framework 

of the care indication [of the resident].”250 When we look at the norms ourselves, 

we can see it is true the norms do not define a care providers responsibilities 

“rigidly”, but still they are quite elaborate and cover many topics.

The Norms Responsible Care subdivide the goal ‘responsible care’ into 

different subgoals which together form the goal of responsible care. In 10 pages, 

the Quality Framework states the Norms Responsible Care, divided into four 

quality areas251:

– Quality of life,

– Quality of the organization,

– Quality of the care providing staff, and

– Quality and Safety of care.252

The main mission of all care organizations is to strive for a high quality of life 

for their clients, while the other three types of quality are described as necessary 

preconditions to be able to reach this envisioned quality of life. Each quality area 

is then split into different themes. Quality of life is, for example, in its turn split 

into: physical health and well-being, mental wellbeing, participation and living 

environment. Each of these areas is again subdivided. The rules are bundled in 

two levels of abstraction, where the more abstract rule is defined more closely 

in more concrete rules. The more abstract rules can best be described as themes 

which indicate what the care providers should pay attention to: they are vague 

enough not to give any clues on how a care provider should implement the 

rules. An example of such a theme is “physical well-being and health”253, which 

in the abstract version is explained as:

250 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 12: “Kortom, het is niet 
mogelijk, noch wenselijk de verantwoordelijkheid van de zorgorganisatie strak te definiëren. Uitgangspunt is 
dat de organisatie steeds op zoek is naar het optimaal ondersteunen van de kwaliteit van leven van de cliënt 
binnen de kaders van de indicatie”
251 In the Quality Framework, the word theme (thema) is only used for these four quality themes, 
but I use the word in a wider sense in my analysis of the Quality Framework. I do not use the word 
domain (domein) as the Quality Frameword does, but I refer to the domains as themes of another level 
of abstraction.
252 In Dutch: kwaliteit van leven, kwaliteit van de zorgorganisatie, kwaliteit van de zorgverleners, 
zorginhoudelijke kwaliteit en veiligheid.
253 In Dutch: lichamelijk welbevinden en gezondheid
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The client can count on adequate protection and promotion of health and 

a clean and according to his wishes well-cared-for body, in which changes 

in the physical health are continually well anticipated. For intramural 

organizations, tasty meals, refreshments and drinks are also included.254

Some of the themes could not be left out, since they were already part of 

the pre-existing core of ‘responsible care’. In the more diffuse prenumbra of 

‘responsible care’, choices have been made: some topics are considered to be 

part of ‘responsible care’, and others are not (although they could have been). 

The themes have no exact boundaries either, but do point out which areas the 

care providers need to pay attention to.

The different parts of this theme are then further concretized. For example, 

the part “tasty meals, snacks and drinks” is further concretized as:

- Appropriate assistance with and sufficient time for eating and drinking;

- Choices that suit the client’s taste;

-  Meals are properly spread over the day and adjusted to the daily rhythm 

of the client;

-  A pleasant ambiance, in which attention is being paid to an appetite-

stimulating atmosphere and environment.255

The level of detail of this second layer of rules differs. Some rules still contain 

only themes – ‘a pleasant ambiance’, ‘sufficient and competent care staff’256, 

‘appropriate help with dental care, skin care, nail care, getting dressed (...)’ – 

but there are also precise rules. There are, for example, detailed rules on care 

plans257. Every client needs to have a care plan which is drafted together with the 

client and describes how the care for this client will live up to the four quality 

254 In Dutch: “De cliënt mag rekenen op adequate gezondheidsbescherming en -bevordering en een schoon 
en naar wens verzorgd lichaam, waarbij steeds goed wordt ingespeeld op veranderingen in de lichamelijke 
gezondheid. Voor intramurale organisaties vallen hieronder tevens smakelijke maaltijden, hapjes en 
drankjes.”
255 In Dutch: “Normen voor smakelijke maaltijden, hapjes en drankjes
 – Passende hulp bij en voldoende tijd voor eten en drinken;
 – Keuzemogelijkheden die recht doen aan de smaak van cliënten;
 – Maaltijden goed gespreid over de dag en passend bij het dagritme van de cliënt;
 – Een prettige ambiance, waarbij aandacht wordt besteed aan een eetlustbevorderende sfeer en 
omgeving.”
256 In Dutch: “voldoende en competente zorgverleners”
257 In Dutch: “zorgplan”
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areas. This care plan should include all agreements between the care provider 

and the client on which care will be provided, where it will be provided, on 

which days and at which time. It should also include an up-to-date overview of 

the care as it is provided and any changes in the agreements. All actions, results, 

progress and evaluation of the care should be included in the care plan as well.

We find structure, process and quality management norms in both the vague 

and precise norms. Examples of structure norms are the vague demands of a 

“clean and comfortable living space”258 and that the number of staff working 

with each client should be limited, or the precise demand of a user-friendly 

and well-functioning alarm system (for clients to call staff) and that the care 

provider should guarantee the safe use of any aids such as lifts or oxygen pumps. 

Two other structure norms strike the eye, since they are exceptionally detailed: 

the norms demand a 24/7 supervision of clients with an indication for 24-hour 

psycho geriatric care (mostly dementia care), and the care provider should be 

easily reachable by phone for clients and relatives.

The process norms are either vague – such as the ‘appropriate help with 

x’-norms – or focus on the aspect of individualized care: that care staff should 

accommodate the wishes of the client, stick to the agreements in the care plan. 

There are no norms on any medical issues, other than naming certain important 

topics – such as fall prevention, prevention and treatment of pressure sore, 

mental health – and the rule that care staff should apply guidelines on care. 

The norms contain several rules on quality management: abstract rules, but 

also a few detailed demands, such as the demand of a heat protocol (how to act 

in case of a heat wave, which always poses a great health risk for the elderly). 

However, the norms do not contain any outcome norms on which results the 

care providers should obtain in terms of health status of their residents.

4.3.3 Second step of concretization: the indicators and minimum rules

The Norms Responsible Care are followed by 41 indicators of responsible care 

(of which 36 are applicable to intramural care and 20 to home care), including 

three minimum rules. These indicators are meant to measure whether care 

providers live up to the Norms Responsible Care. The Quality Framework 

contains two types of indicators. The first type are the client-satisfaction 

258 In Dutch: “schone en comfortable woonruimte”



110  ChaPter 4

indicators259, which are measured by asking residents questions. The second 

type are care indicators260 which are measured by staff of the care providers. 

The indicators concretize the norms further, but are not meant to fully cover 

all norms.261 Firstly, because this would become too high an administrative 

burden262 and, secondly, because drafting good indicators has proved to be very 

difficult.

The indicators all relate to a more abstract norm. For example, one of 

the norms on quality and safety of care states that the care provider should 

pursue a policy of prevention of fall incidents.263 The care indicator linked 

to this norm states that the care provider should measure the percentage of 

clients that was involved in a fall incident during the last 30 days. The indicator 

includes a detailed account of what is seen as a fall incident and which sources 

of information should be used to determine whether a client was involved in 

such a fall incident.

An example of a client-satisfaction indicator is one of the indicators on the 

norms on physical well-being and health, which states, “the degree in which 

clients or their representatives experience good physical care264” should be 

measured by posing three questions to clients: “Is the care provided when you 

want it to be provided?”; “Is the care provided in the way you want it to be 

provided?”; and “Are your incontinence materials replaced in time?” If the 

client is unable to answer such questions himself, there are similar questions 

which can be posed to the relatives of the client.

For care in nursing homes, the 21 care indicators should be measured yearly 

by the staff of the care provider. The 15 client-satisfaction indicators are measured 

every second year by resident questionnaires by an independent agency. First, 

the results were collected by the Office Visible Care, which corrected the data for 

the type of residents (for example, if they house high-risk patients for pressure 

sores) and then sent the corrected data to the different users: the Healthcare 

Inspectorate, the care agencies, the care providers themselves. The results were 

259 In Dutch: indicatoren voor cliënttevredenheid
260 In Dutch: zorginhoudelijke indicatoren
261 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 24
262 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 25
263 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 23
264 In Dutch: “De mate waarin cliënten of vertegenwoordigers een goede lichamelijke verzorging ervaren”
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also published on a website in the form of an online bench-mark. On this website 

the results were published in the form of a number of stars per indicator: one 

star meant the organization is among the lowest 10%, and five stars meant the 

organization scored among the top 10%. Finally, care providers were obliged to 

publish their corrected results in their annual report.

Since 2011, however, this system has been adapted in the sense that now 

only the client-satisfaction results are distributed in this way, in 2013 and 2014 

through the joint program “Care for Quality” of the patients association and 

insurance companies265, and currently through the national Care Institute.266 

There were too many problems with the registration and calculation of the care 

indicators to continue publishing these results. However, these results are still 

measured annually and distributed to the Healthcare Inspectorate, the care 

agencies and the care providers.267

The indicators, therefore, do not express by themselves what a good or a bad 

result is. Only after the comparison of all the results in the benchmark whether 

a care provider scored well or badly on an indicator, compared to other care 

providers or compared to earlier results of the same care provider. Only three 

indicators have an absolute norm attached: the availability of a doctor (within 

30 min), the availability of a nurse (within 10 min), and the use of physical 

restraint techniques (none, unless ...). The Quality Framework states there are 

so few minimum norms, since they bring several disadvantages: even though 

they state a minimum, they often function as maximum norms and thereby 

discourage and decrease innovation. Also, the Quality Framework states that 

discussions on the level of minimum norms can harm the image of the sector.268

Even though the indicators are split over different themes, the Quality 

Framework emphasises that the results of the indicators should be interpreted 

in relationship to each other. For example, there is a direct relationship between 

the indicator on fall incidents and on the use of physical restraint techniques: 

when less restraint techniques are used, which is considered to be a good thing, 

the risk of falling increases. Having less restrained residents is a very good thing: 

research shows that people who are restrained, for example, by being tied to 

265 “Zorg voor Kwaliteit” by LOC and ZN
266 In Dutch: Zorginstituut Nederland
267 See Dataprotocol VVT meetjaar 2013 (p. 15) for a complete list of all organizations receiving the 
data.
268 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 24
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their bed or to a chair, have a much higher risk to develop serious health issues 

such as pressure sores. However, a fall incident could lead to a broken hip, which 

means the resident becomes bedridden through the injuries and risks an earlier 

death through deteriorated health because of the time spent in bed (including, 

again: pressure sores). Therefore a ‘bad’ result on one indicator cannot be judged 

without taking into consideration the results on other indicators.269

A good performance on the indicators does not exclude that the performance 

on the norms as a whole is insufficient. The indicators are meant to be only a 

measuring instrument, containing rules on how to measure performance but 

not prescribing the measured performances as most important. If we therefore 

only look at the strict wording of the indicators, we could not describe them as 

concretizations of the goal act, since they do not prescribe that the care provider 

should act in a certain way or obtain a certain result. However, the discussion 

in the decision-making process has circled a lot more around which indicators 

to choose than around the Norms Responsible Care. Also, since the Quality 

Framework has been further developed by only the patients and insurance 

companies associations, some changes have been made in the indicators 

but none in the norms. The indicators are clearly very central in the Quality 

Framework even though they are described as subordinate.

On top of that, the results on the indicators are used by different actors in 

their supervision of care provider. This makes it hard to imagine the indicators 

do not to play a central role in the implementation of ‘responsible care’ on the 

work floor. The issues which the indicators focus on could very well be the 

issues the care providers therefore also focus on, in order to score higher in 

the benchmark. In part, good scores on these issues will indicate good scores 

in general, but the use of the indicators for external supervision raises the 

suspicion that the care providers focus on the indicators at the expense of other 

topics of the Norms Responsible Care which are not covered by an indicator. 

We can therefore assume for now that the indicators do steer the care providers’ 

behavior. Indicators can then be described as rules which state, “care providers 

should pay extra attention to topic x”.

If we regard the indicators as concretizing rules as described above, 

the indicators can be described as containing structure, process, quality 

management and even outcome norms. The outcome norms take the lead among 

269 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 25
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the indicators, with all the indicators on client satisfaction and health status 

of residents (e.g. the indicators on prevalence of pressure sores, incontinence, 

depression). However, they are ‘odd’ outcome norms in the sense that they 

prescribe in detail how to measure the result but do not add which result should 

be obtained.

4.3.4 Patient-centered care

Both the norms and quality indicators in the Quality Framework clearly express 

an important shift that has taken place in elderly care. Where elderly care 

previously was organized from an organization perspective, the shift Steering 

Committee clearly supports the shift to what in the Netherlands is known as the 

idea of ‘patient-centered care’270. In the 1990s, elderly care was always planned 

from the perspective of what was most efficient for the care provider: there were 

fixed times when residents would be helped out of bed, would get washed and 

dressed, and would receive their meals, et cetera. The whole planning of the 

care emerged from an institution-based perspective, in which residents had to 

adapt to the schedule of the care provider.

When drafting the first Quality Framework, the care providers association 

suggested at first that the norms and indicators would be organized around the 

information the care providers would need to improve their services. However, 

the patients associations protested and eventually the Steering Committee 

unanimously decided the norms would be grouped around clients’ needs 

and interests. Instead of revolving around the efficiency and schedule of the 

institution, care should revolve around the individual needs of the patient.

Whether the care itself actually has become ‘patient centered’ is something 

one can discuss – as we will discuss in chapter 5 when we discuss how the 

individual care plans are drafted – but the concept of ‘patient centered care’ has 

at least had an important impact on the Quality Framework itself. We can find 

this principle of ‘patient-centered care’ both in the structure and content of the 

norms and indicators. The Quality Framework is, according to its own diagram, 

structured as follows:

270 In Dutch: patiënt centraal
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Fig. 4. relationships between the four areas of norms in the Quality Framework271
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‘Quality of life’ has been chosen as the core of the Quality Framework, which 

means the client is seen as the centre, instead of, for example, the ‘quality 

of care’. The areas on quality of care staff (zorgverleners), care organization 

(zorgorganisatie) and safety and content of care (zorginhoud en veiligheid) are seen 

as supporting the ‘quality of life’. While the approval system which proceeded 

the Quality Act focused on the conditions for care provision (buildings, staff, 

organization), the Quality Framework focuses on the care provision itself.

In the description of the norms, we have already seen that many of the 

process norms focus on customizing care to the wishes of the client. And the 

method of measuring the indicators is organized after the same principle. The 

client satisfaction indicators are measured by interviewing clients on their 

experiences with the care. The care indicators are drafted as a complement to 

the client satisfaction indicators: only when clients cannot assess the quality 

of the care service themselves due to lack of knowledge or insight, a topic is 

measured by care indicators on which the staff collects the data.

Due to the idea of patient-centered care, the patients association has had a 

leading role in the development of the Quality Framework, both during the time 

of the Steering Committee, but also after the Steering Committee was dissolved, 

as we will see in the next section.

271 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg
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4.4 Decision-making process: field and inspectorate272

The Quality Framework is repeatedly referred to as a set of ‘field norms’.273 Now 

that I have explained the content of the Quality Framework, I will look into 

the decision-making process. According to the cooperation agreement between 

the participants of the Steering Committee, all parties were represented equally 

in the group, and decisions were taken based on consensus.274 However, this 

provides us with little information on how the field organizations and the 

Healthcare Inspectorate in fact cooperated. Is it reasonable to describe norms 

on which the inspectorate co-decided as ‘field norms’? To understand more of 

the role of the private and public organizations in the drafting of the Quality 

Framework, this section focuses on some of the debates behind changes in the 

framework in order to shed some light on the actual decision-making process 

on the Quality Framework.

The Quality Framework was always meant to be a dynamic document: work 

in progress which is never ‘finished’ but should be adapted to new circumstances 

continuously.275 At the same time, the participants have been eager to change 

the Quality Framework only when strictly necessary. Too many changes would 

make the results of different years difficult to compare and would therefore 

complicate the possibility to learn from the trends of the results. Also, it takes 

a lot of time to evaluate the norms and indicators and develop a better set. This 

is an important reason why the Quality Framework has only seen one major 

revision (the second version in 2010) and has been altered very little since.

In drafting the first Quality Framework, a discussion was held on how the 

norms should be formulated. The patients association initially advocated detailed 

norms, such as the right to shower and getting dressed each day, inspired among 

others by the urge to put an end to the infamous ‘pyjama days’.276 However, 

pretty soon, the organizations agreed that rules of such a detailed character 

mainly would be disadvantageous: what if someone would refuse to take a 

272 This sections builds to a large extent on the interviews I conducted with participants of the Steering 
Committee.
273 See for example the inspection reports of the Healthcare inspectorate.
274 Stuurgroep Verantwoorde zorg (2007), Samenwerkingsafspraken Kwaliteitskader voor Verantwoorde 
Zorg VV&T
275 Interview VWS, December 2010; interview IGZ 2, April 2011; interview LOC, February 2011
276 Interview V&VN, January 2011; interview Actiz, January 2011
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shower, or would not want to get dressed? Would a care provider then have 

to force a resident in order to live up to the rules? Instead of including such 

detailed content, the participants in the Steering Committee agreed these details 

should be decided upon in the meeting of the staff and client on the care plan.277

During the revision of the Quality Framework which resulted in the 

version of 2010, the norms were undisputed. Instead, the main discussions 

in the Steering Committee revolved around which indicators to change. Still, 

many issues were dealt with without any differences of opinion, because of 

the task division within the Steering Committee. The patients association was 

given the lead on the revision of the client satisfaction indicators: whether 

indicators should be maintained, removed or added. On the care indicators, 

the care providers association and the professionals associations had the lead in 

the revision process, and on these topics the patients’ organization would not 

interfere in the decision process.278

The disputes which emerged mainly concerned the question which indicators 

should be added to the framework. The Steering Committee had agreed that the 

number of indicators should not grow in order to limit administrative costs for 

care providers and the number of client satisfaction questions clients needed to 

answer.279 However, this meant only a very limited number of new indicators 

could be added to the Quality Framework. In the revision, some indicators were 

removed due to measuring problems280, and this opened up for the possibility 

of adding others. Since the different organizations had divergent information 

needs, they had different ideas on which indicators should be added.

The Inspectorate, for example, wanted to add indicators on building safety 

aspects: on emergency preparations for power outage and on the existence of a 

heat wave protocol. The rules on buildings for publicly funded healthcare had 

been discarded in 2009281, and the inspectorate wanted to have information on 

how care providers now were dealing with building safety. The Inspectorate 

wanted to add the two indicators to gain an insight into how care providers 

handled their new freedom. Although they had the authority to ask such 

277 Interview IGZ 2, April 2011
278 Interview LOC, February 2011; interview IGZ 2, April 2011; Stuurgroep Verantwoorde zorg (2007), 
Kwaliteitskader verantwoorde zorg, p. 15
279 Interview LOC, February 2011
280 Interview V&VN, February 2011
281 Bouwnormen, College bouw ziekenhuisvoorzieningen
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information directly of the care providers, the inspectorate rather kept its 

promise of the cooperation agreement that all information requests would run 

through the framework.282 These two indicators were eventually added, despite 

protests from the doctors association, which would rather have seen that an 

indicator on a medical issue had been added instead, for example, an indicator 

on dental care.283

Even though this example shows that the inspectorate has influenced the 

content of the framework, the inspectorate has been very careful not to mingle 

in the drafting of the norms on responsible care, and limited its influence to 

the indicators. The manager of the elderly care division of the inspectorate 

explained: “The Inspectorate does not want to decide on what [the field parties] 

call quality, but we need adequate information on whether they reach quality 

as they defined it themselves.”284 Therefore, the inspectorate had an interest in 

co-deciding on the indicators but did not want to decide on the content of the 

norms. An example of this distant approach to contributing to the norms is 

the lack of rules on staffing level and qualifications of staff in the framework. 

The old system of approval included rules on staffing level and qualifications 

of staff, and the inspectorate wanted such rules also to be part of the Quality 

Framework. However, since the care providers association was opposed to it, 

the issue never went any further than a discussion in the Steering Committee.285

All organizations involved in the Steering Committee confirmed in the 

interviews that they saw the Quality Framework as a set of field norms and not 

as rules imposed by the inspectorate. The Inspectorate only put its foot down 

in a few cases concerning the indicators. In return, the inspectorate kept its 

promise not to ask any other information from care providers.

4.5 Current state of the Quality Framework

In 2011, the Steering Committee was dissolved. The data which the care 

providers collected did not serve all the different purposes as well, and actors 

282 Interview IGZ 2, April 2011, Stuurgroep Verantwoorde zorg (2007), Samenwerkingsafspraken 
Kwaliteitskader voor Verantwoorde Zorg VV&T, p. 3
283 Interview Verenso, February 2011
284 Interview IGZ 1, January 2011
285 Interview V&VN, January 2011; and Interview IGZ 2, April 2011
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had already started to express their uneasiness with the Quality Framework 

at an earlier stage. The first public sign of trouble in the Steering Committee 

was when the inspectorate – in the summer of 2011 – decided to stop using 

the results of the care indicators for supervision purposes. The main reason 

was that the inspectorate considered the data to be too old: due to the process 

of collecting and recalculating it took one or even two years for the data to 

reach the inspectorate, at which point it could not be sure of whether the data 

reflected the current situation. Another issue the inspectorate had with the data 

was the focus on quality of care. The task of the inspectorate, as we will see 

in chapter 7, is limiting the risks of healthcare, which is a different focus than 

quality of care.

Other actors also expressed their concern with the use of the collected data. 

The care agencies are expected to increase the quality of care by purchasing care 

from the ‘best’ care providers. The care insurers associations complained that 

the measurements of the indicators did not provide enough information on the 

quality of care for the care agencies to use it effectively in their care purchasing 

procedures. And the care providers association objected to the use of the data by 

the inspectorate and the care agencies and to the online publishing of the results 

in a bench-mark, since the data were considered to be misrepresentative of the 

quality of care as delivered by the care providers.

Although most objections were directed at the way the norms were 

monitored – the choice, measuring and publication of indicators – and not at the 

content of the norms themselves, this became such a problem that, eventually, 

several members of the Steering Committee decided it was better to withdraw 

themselves from the further development of the Quality Framework. In 2012, 

the patients association and the care insurers association took on the task of 

further development of the norms and collection of data on the indicators. 

Interestingly, even though these two organizations have published an updated 

Quality Framework on the collection of data both in 2012 and 2013, these 

updated frameworks have hardly changed compared to the framework of the 

Steering Committee. It had still the same themes, the same norms, the same lack 

of minimum rules, and the same focus on quality of life by adjusting the care 

after the wishes of the clients.

The latest developments show an even larger disintegration of the Quality 

Framework. In 2013, the national Care Institute was established. One of its 

tasks is to stimulate the development of quality indicators for all care sectors. 
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When the indicators meet certain procedural and qualitative criteria, they can be 

included in the special Quality Register of the Care Institute. The Care Institute 

should, for example, check that all “relevant parties” participated in drafting 

the norms, which includes at least clients’, care providers’ and care insurance 

companies’ associations. By admitting a field norm to the register, the Quality 

Institute marks the field norms as suited to bind the field. In 2015, only the 

client satisfaction indicators are part of the register of the Care Institute, since 

the care indicators did not live up to the criterion of broad enough support of 

the field actors. It is ironic that the sector of elderly care – although it was first 

out to start developing indicators – has not succeeded to draft indicators which 

all actors support.286 The fact that the care indicators are not part of the Care 

institutes quality register does not mean that they are of no importance any 

longer in the field. However, it does underscore why several actors are careful 

when using them, as we will see in the following chapters.

4.6 Conclusion

The fact that the Quality Framework has hardly been changed challenges the 

popular conception in the Netherlands that field norms are more ‘flexible’ 

than state-drafted norms. Field norms, not hindered by a formal legislative 

procedure, are described as easily changeable and therefore more suitable for 

fast changing fields. However, changing the Quality Framework turns out to be 

as cumbersome as changing formal legislation. Even in the new situation – only 

two actors responsible for the updating of the framework – many actors need 

to be on board when the framework is changed. Since this process demands 

as many meetings and deliberation between parties as a formal legislative 

procedure, field regulation does – in this case study – not lead to more flexible 

rules.

However, as we have seen, the use of field norms has led to other changes 

compared to the old system of regulation. The biggest change is the shift from a 

focus on institutional efficiency to a focus on the individual needs of the patient. 

We have seen how the norms in the Quality Framework prescribe how the 

care provider should discuss with the client what the client’s care needs are, 

write these down in a care plan, and implement this care plan. In addition, the 

286 See the website www.zorginzicht.nl of Zorginstituut Nederland (last visited: February 11, 2015)
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norms describe many different – more or less abstract – topics which the care 

provider should focus on in its care provision, such as mental well-being of the 

clients, courteous treatment of clients, and a pleasant living ambiance. Only a 

few norms describe in detail how the care provider should organize its care for 

all clients alike.

Whereas the norms focus on care provision on the individual level, the 

quality indicators are drafted to measure the results on a collective level. The 

care indicators focus on measuring the outcome of the care provision – e.g. 

prevalence of pressure sores, depression, incontinence – but do not prescribe 

any minimum norm which should be met, or otherwise a standard which 

the care provider should meet. Only after the results of all care providers are 

compiled in a bench-mark, the care provider will know whether its results 

are good compared to the results of other care providers. The second set of 

indicators, the client satisfaction indicators, focus on how the clients experience 

the care that is provided. These indicators serve to bridge the gap between the 

norms which focus on individualized care and measuring the results of the care 

on a collective level. By questioning the clients on how they experience the care, 

the indicators serve to measure how well the care provider succeeds in meeting 

the individual needs.

When we look at the Quality Framework several questions arise. As was 

discussed in chapter 2, the status of a rule depends of how the rule is used 

by the actors in the regulatory regime. The actors which participated in the 

Steering Committee agreed that the definition of ‘responsible care’ through the 

different themes of the Quality Framework would be the starting point and 

main source for their interpretation of ‘responsible care’. But is the framework 

as central in the concretization of ‘responsible care’ as the participants of the 

Steering Committee agreed upon? Which status does the Quality Framework 

have for the other actors in the regulatory regime? How entrenched are the 

norms? And which consequences are connected to the results of care providers 

in the measurements of the indicators? As we have seen, the Quality Framework 

expresses that the indicators are only meant to be ‘indicators’ and not rules: 

the performance which is measured by the indicators should merely indicate 

whether the overarching norms are fulfilled. However, since most discussions 

on the Quality Framework have revolved around the indicators, this suggests 

that the indicators might be more influential than the Quality Framework 

makes us believe.
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In the following chapters, I will study how the care agencies, the care 

providers, and the Healthcare Inspectorate use the Quality Framework. The 

next chapter will deal with the concretization of responsible care by the care 

providers. Since the norms focus on individualized care, many of the decisions 

on the content of care are relayed to the meeting between the care provider and 

the client. The Quality Framework provides a manual on which topics should 

be looked at and how the results of the care should be measured, but it does 

not provide an exact manual on what responsible care looks like. It guides the 

discussion between the care provider and client on how the care should be 

provided, but it does not decide much on this care provision. If we want to 

know how the staff in a nursing home know what to do to provide responsible 

care, we should take the next step and look at what these agreements between 

the care provider and client look like.
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Quality management in Dutch 
nursing homes

As described in the previous chapters, many different actors are involved in the 

regulation of elderly care. As the overview of the regulatory regimes has shown, 

all of the regulation is meant to come together in the internal regulation of the 

care providers. This chapter focuses on the concretization of ‘responsible care’ in 

the internal rules of care providers. It will provide insight in what the regulation 

on the working floor looks like and how staff participates in the regulation of its 

own work. This chapter will first discuss some general aspects of nursing homes 

in the Netherlands: which types of nursing homes are we looking at, and which 

groups of people work in these homes? We will then take a closer look at the 

internal rules of the care providers.

Since these internal rules – both in Sweden and the Netherlands – are part 

of a quality management system, we will need to understand how these quality 

management systems contribute to concretizing goal legislation. In the literature 

on quality management and quality management systems, there are hardly any 

sources which approach this topic from a legal perspective. The connection 

between rules of quality management systems and rules from traditional legal 

sources – e.g. legislation or rules from local authorities – is often overlooked. 

In this chapter, we will see how quality management systems can function as 

an ‘extension’ of framework legislation. The quality management systems form 

a center piece of the regulatory regime of the Quality Act, and therefore it is 

very important to study these systems from a legal perspective and to learn how 

these systems exactly relate to traditional legal rules.
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5.1 The organization of nursing homes

5.1.1 Two types of nursing homes with fading boundaries

As mentioned in chapter 3, Dutch elderly care has a long tradition of non-

governmental care providers. Elderly care was traditionally provided by – often 

religious – charities. In the 20th century, some municipal nursing homes 

operated next to these privately run facilities, but in the 1990s these were also 

all privatized and transferred to non-profit foundations. Therefore, all nursing 

homes are now run by non-profit private care providers.

The private non-profit organizations are mostly foundations who own their 

own nursing homes (including the building). Until recently, these homes were 

classified in two categories: care homes and nursing homes.287 Care homes took 

care of elderly who only needed help with daily activities such as clothing, food, 

washing, or other aspects of their daily hygiene. The term nursing home was 

reserved for homes which also provided in-house healthcare for elderly in need 

of medical care. Elderly living in a care home had to move to a nursing home 

when their health condition deteriorated and they started needing healthcare.

However, in the past few years, the difference between care homes and 

nursing homes has started to fade. The population in the care homes has grown 

older and more ill. Elderly who only need a little help in their daily activities 

are no longer provided with a room in a care home but are only entitled to 

home care in their own homes. Also, many care homes have developed special 

nursing units so residents can stay in the same home even when their care 

needs increase. Since the difference slowly has been fading, I will from now on 

not refer to these types separately, but I will use the term nursing home as an 

umbrella term for both types.

5.1.2 Staff of a nursing home

Before looking at the internal rules of care providers, we also need to take a 

look at which groups of people work in a typical nursing home. Which tasks 

are generally performed by the nurses, care aides and managers? Who are we 

talking about when speaking of ‘the staff’ of a nursing home and what do these 

people do?

287 In Dutch: verzorgingshuis and verpleeghuis
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Typically, the care staff of a nursing home is formed by a group of care aides, 

a few nurses, a nursing home manager and optionally a physiotherapist or an 

occupational therapist. The nurses, who always form a much smaller group 

than the care aides, function as everyday managers for the care staff. Nursing 

homes are ‘nurses’ organizations’. In contrast to the organization of hospitals, 

nurses are responsible for all (health)care, not doctors. The care homes do not 

employ any doctors at all, but residents still visit their own family doctor. Only 

the nursing homes with healthcare nursing units employ their own doctors, 

but even here the bulk of the healthcare services is supervised by nurses. This 

means that in practice in most nursing homes, nurses are responsible for the 

(health)care provision.

They are responsible for the medical condition of all residents in the home 

and need to take appropriate actions to improve or stabilize their condition. 

The more complicated medical acts will be performed by the nurses themselves, 

such as taking blood tests, dressing larger wounds and placing catheters. The 

everyday medical activities, such as handing out medication or applying eye 

drops, is often delegated to the care aides but still falls under the responsibility 

of the nurses. If someone falls ill, the nurse will decide when to contact a doctor, 

and the nurse will be in charge of the implementation of the care plan the doctor 

or the nurse herself have formulated for the resident.

Since the nurses coordinate the medical process, they need to be in direct 

contact with everyone who is involved in the care for the residents: doctors, 

physiotherapists, the care staff of the unit where the residents live, other care 

providers such as hospitals, the residents themselves and their relatives. Nurses 

arrange the contact between doctors and residents when necessary and are 

responsible for all medical work which results from these doctors’ visits: taking 

blood tests which the doctors ordered, ordering medication from the pharmacy, 

checking all the medication which the residents take, contacting the lab for 

test results, or contacting a doctor again if necessary. When residents need to 

go to the hospital, or when they receive other types of health care, the nurses 

need to be in contact with these care providers, to make sure that the resident’s 

transition from one care provider to another is as smooth as possible. Also, the 

nurses are often in contact with relatives to discuss the medical conditions of 

residents.

The care aides have a very different set of tasks than the nurses. The nurses 

are responsible for all medical care but have in general little to do with the 
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non-medical care. Care aides contribute to the medical care, by performing all 

the health care tasks which the nurses have delegated to them, but they also 

perform the daily care, for example by helping residents dress, undress, bathe 

and eat. Other care tasks of care aides are to help residents with their personal 

hygiene such as cutting fingernails, brushing teeth, and shaving. They can also 

be instructed to assist residents who have difficulty walking to attend daytime 

activities or take a walk outside. Depending on how the home is organized, 

care aides can also have the task to provide other services, such as cleaning 

or cooking. Care aides are sometimes referred to as the ‘direct care workers’ 

because they provide most of the hands-on care in nursing homes.

Although the organization as a whole is responsible for implementing 

regulation, each nursing home has a nursing home manager, who is the first 

person responsible for implementation of regulation within the organization. 

Nursing home managers are in general responsible for all activities taking place 

within the home, such as the quality of the care services, the functioning and 

implementation of the quality management system, the implementation of any 

other regulation the care provider should follow, staff policy, and the finances 

and administration of the nursing home. The nursing home manager will have 

to report on these topics to the board of the care provider. Whether there are 

additional management layers between the nursing home manager and the 

board of a care provider differs from organization to organization. Large care 

providers which run several nursing homes often also have regional managers 

who are responsible for several homes next to the nursing home managers who 

are responsible for each separate location.

5.2 Quality Management in theory288

5.2.1 The origin of Quality Management

Quality has over the past two decades become a very common term in any 

discussion on healthcare. However, this development is quite recent. The term 

was introduced as a central aspect of healthcare with the introduction of the 

Quality Act in 1996. Before the implementation of the Quality Act, quality 

of care was not such a frequent topic of discussion in the healthcare sector. 

288 Part of this section has previously been published in an article in Legisprudence in Enequist (2010), 
Self-regulation in responsible care through quality management systems in nursing homes.
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Now, every board meeting, annual report or policy document of a care provider 

mentions how the quality of care is guaranteed and furthered. The Quality Act 

also demands, as we have seen, that care providers manage the quality of their 

care services through a quality management system. In order to understand the 

role of quality management in the concretization of goal acts, it is helpful to take 

a step back and take a short look at the origin of quality management.

The first ideas on quality management can be traced back to the private 

sector in the beginning of the 20th century. Before the industrial revolution, the 

quality of a product was guaranteed by craftsmen, who often were member of 

a guild. Delivering good products protected the reputation of the individual 

craftsmen (and of the guild), which assured them of customers. When the 

production of goods was moved to factories, where there was no individual 

responsibility for the complete process, quality issues arose. The lack of quality 

in certain products threatened the trust of customers in the produced goods. 

To guarantee the quality of a product, quality control of the finished products 

was introduced. However, quality control of the final product was inefficient: 

the work had to be redone when deficiencies were discovered at the end of 

the process, and both time and materials were wasted. Only the selling of low 

quality goods was prevented but not the manufacturing of these goods.

In the 1930s, the statistician William Edwards Deming began to study how 

to improve the quality of products in an earlier stage of the production process. 

Deming developed a theory on quality management, which today still is widely 

known. Deming stated that quality should be improved by implementing a 

cyclical process of four different stages: “plan, do, check and act” (which he 

later changed to “plan, do, study, and act”). This is popularly referred to as ‘the 

Deming cycle’ or ‘the Deming wheel’. Deming argued that following these four 

stages in a cyclic way would lead to continuous improvement – an idea that has 

become widespread, as we will see in section 5.2.3 on the ISO norms.289

Another important characteristic of Deming’s theory is that individuals 

work within systems. According to Deming it was more important to focus on 

improving the performance of the system than on improving the performance 

the individual, since it is the system which determines (and often limits) how 

effective the individual can be.290 Whereas previously improving quality of 

289 Tribus (1995), ’Improve Constantly the System’, p. 23
290 Walton (1986), The Deming management method, p. 51
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products had been strongly connected to punishing individuals for mistakes, 

Deming argued that it was crucial to view the individual as part of a system, 

and that the individual could only deliver higher quality work when the system 

allowed him to. A third important aspect of Deming’s theory was that meeting 

the customer’s expectations was central in competition, and if this was thoroughly 

implemented in the processes any average company could become a market 

leader within five years.

At first, Deming’s ideas on quality management were not popular the United 

States. However, they were put into practice in the Japanese industry in the 

1950s and 1960s, when the Japanese economy had to be rebuilt from scratch 

after World War II. Only in the 1980s, after Japanese producers had taken a 

market lead in many former US dominated markets, US producers became 

interested in quality management.291

5.2.2 Quality management in healthcare

Gradually, the quality movement has broadened its scope to cover not only 

products but also services and has spread to all types of organizations, including 

to the public sector. In the 1990s it reached the Dutch healthcare sector. In 

healthcare, the Deming cycle is still used as the starting point for quality 

management. In all the nursing homes I visited, the interviewees explained 

they were working along the Deming cycle, often because it was one of the 

requirements of their quality-management certificate. The Deming cycle is 

meant to help a care provider continuously improve the quality of its services. 

First the care provider has to plan his activities, he then has to implement them, 

measure whether the results were as he had planned them and finally act upon 

the findings of the measurement, which leads to a new planning cycle. While 

continuously improving the quality of the care, the managers need to make 

sure that the quality level that is reached is guaranteed by the processes that are 

already in place.

Modern quality management, as used within the healthcare sector, can 

thus be summarized as “managing a process to achieve maximum customer 

satisfaction at the lowest overall cost to the organization while continuing 

to improve the process”292, which covers all three of the above-mentioned 

291 Sallis (2002), Total Quality Management in Education, p. 5-9
292 Siebels (2004), The Quality Improvement Glossary, p. 196
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characteristics of Deming’s theory: continuous improvement, focus on systems 

rather than on individuals, and a focus on customer satisfaction. Quality 

management is implemented by designing and using a quality management 

system: “a formalized system that documents the structure, responsibilities 

and procedures required to achieve effective quality management.”293 Part of 

implementing a quality management system is the drafting of a quality manual. 

This quality manual contains all protocols on how the care should be provided. 

The quality management system also determines how to measure whether the 

products or services were provided according to plan, whether they turned out 

to meet the needs of the customers, and what can be done to further improve 

the quality of future products or services (check after production).

This chapter focuses on the content and use of these quality management 

systems as part of the concretization of the goal of responsible care. An 

organization can draft and implement a quality management system on its own. 

However, it is much more common that organizations request an accreditation 

organization to certify the quality management system, to internally improve 

the quality management system or to externally show that a certain level is 

kept. There are different certification schemes, but the leading norms on quality 

management are the norms of the International Organization for Standardization 

(ISO). All care providers in my case study had in some way implemented the 

ISO norms on quality management, often because they were ISO-certified or 

certified by a similar system (e.g. the Dutch HKZ-certificate). Since the quality 

management systems in elderly care are modeled after these international norms 

on quality management, we need to take a look at their content.

5.2.3 ISO norms on Quality Management

The International Organization for Standardization (ISO) is a non-governmental 

organization in which experts of national standards institutes of 162 countries 

cooperate to draft standards based on international consensus.294 ISO both 

drafts both general standards for any type of organization and specific standards 

for a certain product or sector.295 The ISO 9000 series contains general standards 

293 Nelsen and Daniels (2007), Quality glossary. See for a collection of different definitions: Tuomi 
(2010), ‘How to Develop Quality Management System in a Hospital’, p. 70
294 www.iso.org/iso/about.html (last visited: February, 2015)
295 From now on, whenever I write ‘product’ in this section, it also refers to ‘service’, as in the ISO 
standards (for ex. ISO 9001:2008, 3)
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on quality management which are applicable to any organization, regardless 

of which kind of products or services it provides. ISO 9000:2005 explains 

the fundamentals and vocabulary of quality management systems, and ISO 

9001:2008 defines which requirements a good quality management system has 

to meet according to the current international consensus. The standard does 

not specify how these requirements should be met, which, according to ISO, 

provides enough flexibility to apply the standard to any type of organization.296

The main goal of an ISO quality management system is to assist an 

organization “in enhancing customer satisfaction.”297 This goal should be 

achieved by applying a series of quality management principles: customer focus, 

continual improvement, process approach, system approach to management, 

factual approach to decision making, and involvement of people.298 Customer 

focus means that an organization first and foremost seeks to meet the needs 

of its customers. Therefore, drafting a quality management system starts with 

“determining the needs and expectations of customers and other interested 

parties.”299 The quality of a product or service, according to the ISO norms, is 

the degree to which the organization can fulfill these needs and expectations.300 

In practice, we can see that quality of healthcare services is seen as a the degree 

to which the services meet the needs and expectations of patients, combined 

with the degree to which the healthcare services comply with public rules, 

regulations, and the standards set by the health care professionals themselves.

After customer focus, “continual improvement” is the second cornerstone 

of quality management in the ISO norms. Organizations should systematically 

strive for continual improvement of the quality of their products and services, 

in a way which strongly reminds of the Deming cycle. They should plan their 

activities, implement according to the plan and then supervise what the results 

are.

296 hwww.iso.org/iso/iso_9000_essentials (last visited: February 11, 2014)
297 ISO 9000:2005, 2.1
298 ISO 9000:2005, 0.2. The standard points out eight quality management principle of which I 
mention six. I left out leadership and mutually beneficial supplier relationship from this section, since 
I consider them unimportant for my description of a quality management system.
299 ISO 9000:2005, 2.3 a
300 ISO 9000:2005, 3.1.1 defines quality as the “degree to which a set of inherent characteristics fulfils 
requirements”; requirement is further defined as “need or expectation that is stated, generally implied 
or obligatory”, section 3.1.2
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In order to reach this goal of continual improvement of quality, organizations 

should draft a quality management system based on a “process approach” and 

a “systems approach to management”. This means that the organization should 

formulate all processes which together lead to the production of the products, 

and that these interrelated processes are approached as a system: a quality 

management system, both containing the planning, production and revision of 

products and processes.301

A quality management system contains several types of documents.302 It 

contains at least a quality policy, quality objectives, a quality manual (which 

includes a description of all processes which affect the quality), and records.303 

A quality management system can also include other types of documents, 

for example specifications (requirements), guidelines (recommendations or 

suggestions) and work instructions. All these documents need to be used to 

continually improve the quality of the product.304 After determining customer 

needs and expectations, organizations should draft a quality policy and state 

quality objectives. A quality policy contains the “overall intentions and 

direction of an organizations, related to quality […]”, and the quality objectives 

are the measurable goals, derived from the quality policy.305 A quality manual 

describes the different processes and how they are interrelated (for example, by 

a flowchart). It can either include other documents, such as work instructions, 

or refer to these documents.306 When the processes are described, it should also 

be made clear who holds responsibility for these processes.

The quality manual also includes the processes which are necessary to 

measure and evaluate the results. This includes the process to report on 

nonconformity of products, the process for measuring customer satisfaction, 

the process of collecting and dealing with customer complaints, the process 

on internal audits, and the process on monitoring and measuring products 

to see that they fulfill the requirements.307 The ISO standards also states that 

301 ISO 9000:2005, 3.4.1: a process is “set of interrelated or interacting activities which transforms 
inputs into outputs.”
302 ISO 9000:2005, 2.7.2
303 ISO 9001:2008, 4.2.1
304 ISO 9001:2008, 8.5.1
305 ISO 9000:2005, 2.5
306 ISO 9001:2008, 4.2.2
307 ISO 9001:2008, 8.3; 7.2.3; 8.2.2 and 7.6
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organizations should measure customer satisfaction, and analyze all the data 

they collect through the measuring and evaluating processes.308 Also, records 

should be kept of the performance of all previous processes.

All these processes add up to one of the other principles of quality 

management: a “factual approach to decision making”. Management decisions 

should be taken based on a thorough evaluation of the implementation of the 

quality management system. After the evaluation, management should make 

sure nonconformities are eliminated, and that also the quality management 

itself is continually improved, next to the improvement of the quality of the 

products.309

Although the ISO standards focus on documentation – both documentation 

beforehand in the form of plans and process descriptions, and documentation 

afterwards in the form of records and evaluation reports – the organization 

emphasizes that documentation should not be an end in itself but that it should 

be “a value-adding activity”. It should enable communication of intent and 

consistency of action.310 The internal audits should serve to evaluate whether 

the quality management system is effectively implemented and maintained, and 

should not only be a stack of papers with no attachment to reality.

The sixth quality management principle, involvement of people, is also 

specified in the ISO 9001:2008 standard. It states that staff should not only 

be competent with appropriate education, training, skills and experience. An 

organization should also actively involve staff in the quality management. 

Staff should be made aware of their role in the quality of the product, and the 

working environment should be such that the quality of the products can be 

guaranteed.311

An organization can acquire a certificate which states that an organization 

has a quality management system in accordance with the ISO 9001:2008 

standard. ISO itself is not involved in this certification process and even stresses 

that certification is not needed to comply with the standards.312 Still, many 

organizations seek to be ISO-certified, either because they choose so or because 

308 ISO 9001:2008, 8.2.1 and 8.4
309 ISO 9000:2005, 2.6
310 ISO 9000:2005, 2.7.1
311 ISO 9001:2008, 6.2.2 and 6.4
312 ISO (2008), The ISO Survey of Certifications
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external parties require it. An organization can apply for certification with 

certification companies, which charge the organization a fee for the certificate. 

These certification companies need in their turn to be accredited by a national 

accreditation organization, which most countries who participate in ISO have set 

up, in order to guarantee that only reliable companies hand out ISO-certificates.

5.3 Quality management systems in nursing homes

Now that we studied the core principles of an ISO-certified quality management 

system and therefore have begun to understand what a quality management 

system is, we can take the next step. We turn to the Dutch case study results, 

to show in what way quality management systems concretize the Quality Act. 

Also, we discuss how the different groups of staff as discussed in the first 

section – care aides, nurses, and nursing home managers – are involved in this 

concretization process.

At the time of the interviews in the spring of 2009, the organizations I 

visited just had started working with a quality management system (often HKZ 

certified)313 and the ink of these documents had barely dried. I interviewed 

nursing home managers and staff of six different “care homes” (verzorgingshuizen) 

on how the quality management systems had been drafted and how they were 

used in the daily care provision.314 All homes housed both residents in need 

of physical care and residents in need of geriatric psychiatric care (mostly 

residents suffering from dementia). In January 2012, I observed the supervision 

of the Healthcare Inspectorate in two nursing home, run by two different care 

providers. During these two full-day supervisions, I observed the interviews 

of the supervisor with the management and staff, and I had the opportunity to 

study the individual care documentation of in total 16 residents. In June 2013, 

these interviews and observations were supplemented with a document study of 

the complete quality management systems of two of the organizations I visited 

in 2009: a large organization in charge of several homes and home care, and a 

small organization in charge of only one nursing home.

313 The HKZ certificate is most common in the elderly care sector, followed by ISO certificates. There 
are a few other types of (similar) certificates. See NZa (2012), Marktscan Intramurale AWBZ
314 A full list of interviewees and homes visited can be found in the list of references.
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As discussed previously, a quality management system consists of different 

types of documents. Since we are looking for which rules are drafted within the 

quality management system, this section will focus on two types of documents: 

the internal protocols and the individual care plans. These are the documents 

which contain the rules on what ‘responsible care’ looks like in practice. The 

document study served to gain insight in which topics these quality management 

systems cover and which type of rules are used. The goal of the interviews was 

first of all to learn how the quality management systems are seen within the 

care organizations: as internal rule-books which have to be followed strictly or 

as guidelines which only suggested how the staff could work? Is it possible to 

deviate from the protocols and the individual care plans? And if so, under which 

conditions? Second, the interviews served to study the drafting process of these 

documents, in order to get an idea of how staff and residents are involved in the 

design of the ‘shopfloor rules’.

5.3.1 Internal protocols

5.3.1.1 Content

An important part of the quality management system are the internal protocols. 

As we saw in section 5.2 – designing a quality management system includes 

writing down a description of all central processes of the organization. The 

flowcharts and protocols which describe these processes are together called the 

‘quality manual’. Flowcharts often express how different parts of the organization 

are connected and how responsibilities are divided. The protocols contain the 

instructions for staff on how to operate on a wide range of topics.

As became clear from the interviews, the first quality manuals could contain 

over 200 different protocols. However, over the years – when care providers 

became more accustomed to quality management – the quality manuals were 

slimmed down considerably. Instead of really writing down “all activities”, the 

newer quality manuals only focused on the most important processes. That way, 

keeping the protocols up to date has become more easy. While the care providers 

at first tried to write down every single action, the focus has now shifted to 

writing down the processes in which either many people are involved and 

therefore require coordination of their actions, or processes for which special 

knowledge is required which needs to be passed on to others in case the staff 

which generally performs these actions suddenly would have to be replaced. In 
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the interviews, several staff members explain that an important purpose of the 

internal protocols is to coordinate the actions of staff and share knowledge.

An important group of protocols are the protocols on healthcare and 

care risks, such as screening and prevention of pressure sores, risk of falling, 

malnourishment, and incontinence. Other important medical protocols are 

protocols on (hand)hygiene, prevention of infectious diseases, and screening 

for depression. We can see clearly here that the main protocols match the topics 

which are defined as important in the Quality Framework (see chapter 4).

The more specialized medical protocols are often not made by the care 

provider itself, but they are bought from a protocol developing organization. 

Such an organization develops medical protocols and takes care of updating 

them as a service for care providers. These medical protocols are used less 

frequently and often deal with specific types of equipment which should be 

handled in a certain way, for example, on how to give injections, on the use of 

catheters or on wound care. These protocols of an external source are integrated 

in the own quality manual of the care providers.

Next to the medical protocols, the care providers draft a series of protocols 

which are closely connected to the functioning of the quality management 

system. These include at least a protocol on managing resident complaints, 

a protocol on how staff and management should report and handle incidents 

and dangerous situations, a protocol on how the individual care plans should 

be drafted and implemented, and a protocol on how the internal audits of the 

quality management system should take place.

Next to these two prominent groups of protocols – the medical protocols 

and the protocols which focus on the functioning of the quality management 

system – the quality manuals contain several other protocols, for example, 

protocols which deal with the more administrative side of the care provision, 

e.g. on the procedure on residents moving in or out, and protocols on how other 

legislation should be followed, e.g. a protocol on how to adhere to the food 

safety regulation HACCP, or a protocol on how to follow the regulation on the 

use of physical restraints.

5.3.1.2 Functions

From the interviews, it is clear that the quality manual – the body of documents 

which contains all protocols – fulfils an important role for both management 

and staff. First of all, although there are many different external rules, staff 
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reported that this did not lead to any confusion since the quality manual 

collected the rules they needed to implement. The quality manual helps staff to 

gain an overview of their duties and responsibilities because it collects all rules 

in one place – both the internal and external rules – which means the staff does 

not need to keep track itself of which rules to follow.

Several interviewees explained also that documenting these protocols and 

working instructions, next to keeping track of external rules, also helped to 

clarify the content of the internal rules315 and created an opportunity to discuss 

their content.316 When staff jointly had to agree on the internal rules, old working 

methods were suddenly up for discussion. In all organizations I visited, both 

nurses and care aides had been directly involved in drafting the quality manual 

– often through different working groups and staff meetings. This provided staff 

members with a direct possibility to influence the content of these rules. Acting 

in a certain way “because we always have done it this way” was now no longer 

an option. All interviewees reported they had the option to weigh in on the 

content of the protocols. Care aides, nurses and nursing home managers are all 

involved when new protocols are drafted. Also, since quality management is a 

cyclic process in which all protocols need to be revised regularly, the discussions 

on the content of the protocols is a recurring item. In an internal audit of the 

quality management system, the audit team will check whether staff actually 

work according to the protocols, and in case they find discrepancies, or in case 

staff wants to change their working method, the protocol will be taken up for 

discussion again.

In general, both staff and managers explained they really saw the clear 

advantages of all the written protocols. By writing down the working method on 

central topics, the knowledge of certain individuals was now being shared with 

all staff through the quality manual. This was seen as an important step towards 

better quality of care, both in terms of choosing good working methods, but also 

in terms of transferring knowledge “from only being in the heads of staff to being 

on paper”, making it accessible for the whole team, including temp workers and 

new staff. Since health care really is a 24/7 endeavor, everyone agreed on the 

importance of sharing knowledge between the different staff members.317

315 Interview nursing home manager, Stichting Duinrust 2, July 2013
316 Interview care aide, January 2009
317 Interview nursing home manager, Stichting Duinrust 2, July 2013
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5.3.1.3 Entrenchment and room for change

One of the main topics from the interviews was to understand how the internal 

protocols are used and treated within the organization. Is it possible for staff to 

deviate from the protocols when they feel this is necessary, maybe in a ‘comply 

or explain’-fashion? How can the management know whether the protocols are 

followed? And how does the management treat deviations from the protocols?

From the interviews, a picture arises of a system in which the rules laid 

down in the protocols guide and help the staff but do not steer their acts in 

detail. In the interviews, both staff and managers explained that implementing 

the protocols is hardly problematic. Most protocols which contain internal 

rules describe the actions of staff in a way which leaves room for (professional) 

interpretation.318 One of the nurses expressed: “I never feel that the protocols 

are an obstacle in my work. It is instead good they exist.”319 The protocols do 

not form a strict description of every action of the staff, but describe more in 

general terms how certain situations should be handled. Staff still needs to 

decide what to do by itself.

The detailed protocols which prescribe every step of the staff’s actions are 

the protocols which restate external detailed rules. These are, for example, 

the protocols on the so-called reserved procedures – procedures which only 

registered nurses are allowed to perform, which are often bought from third 

parties. Other examples are the protocols on the rules on food hygiene (HACCP) 

and fire prevention. All of these protocols merely restate existing external rules. 

The reason these rules need to be followed strictly reflects their original legal 

status as (non-negotiable) entrenched rules, and is not due to the legal status of 

the internal protocols themselves.

Through the internal and external audit of the quality management system, 

the management of a nursing home can check whether protocols are followed.320 

It is the responsibility of the nursing home manager to make sure staff adheres 

to the protocols. However, this does not mean all staff consults the quality 

manual on a regular basis. This was clearly illustrated in one of the studied 

nursing homes. The original owner of the nursing homes had gone bankrupt, 

and therefore the nursing home was now owned and operated by a different 

318 Interview nurse, Meavita, January 2009
319 Interview nurse, Meavita, January 2009
320 Interview nursing home manager, Stichting Duinrust 2, July 2013
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organization. When a nursing home changes from one organization to another, 

its quality management system is replaced by the quality management system 

of the new owner. This means that certain protocols will also ‘disappear’, since 

different organizations choose different focus points in their quality manual. 

However, the quality management employee described in the interview that 

hardly anyone had inquired where a certain protocol had gone, or why certain 

protocols had changed and the questions that did come were posed long after 

the quality manual had been replaced. The delay (and lack) of questions on 

the new quality manual indicates that most staff in this organization are used 

to only check the protocols now and then. Some organizations try to increase 

the consultation of the protocols by demanding that every staff member logs 

into the digital quality manual weekly, but this will probably not prevent that 

the protocols are mainly used to look up the more rare procedures and are not 

checked regularly on the more common protocols. Here, the staff is more likely 

to act based on their own knowledge and earlier experience rather than to check 

with changes in the protocols.

As for the protocols which contain internal rules, staff explained in the 

interviews they could influence the documents when they really felt the content 

was not helpful to their job. This also reduced the need to be able to deviate 

from the protocols, since the protocols would simply be changed when staff 

felt the deviation was necessary. Of course, in larger organizations the influence 

an individual nurse or nursing-aid has on the content of the protocols will be 

smaller, but this option nevertheless always exists.

In summary, staff does not experience the internal protocols as somehow 

limiting their professional decisions in a specific situation, mainly because the 

protocols leave room for these decisions. If we look closer at the protocols, they 

do regulate certain areas, but still they do not prescribe which action should 

be taken for which citizens. There are no protocols on the amount of daytime 

activity for residents, or protocols on how often residents receive help with 

showering or going outside. More and more nursing homes even lack protocols 

on fixed meal times, or other aspects of the structure of a day. Previously, 

before quality management systems were introduced in healthcare, many care 

organizations had functions along a structure which all residents needed to 

adapt to. However, these decisions are in the current system not taken on a 

collective level, but on an individual level. One of the care aides described that 

whereas the focus previously had been on nursing as an institution, the focus 
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had now been shifted to people actually living their own lives in the nursing 

home.321 We therefore need to take a look at the individual care plans, since a 

group of decisions on responsible care are shifted to this individual level.

5.3.2 Individual care plans

5.3.2.1 Content

Of course, an individual care plan does not contain any rules on how all residents 

of a nursing home receive care. Still, these individual care plans are highly 

relevant for my study, since they constitute general rules on how the care for this 

particular resident should be provided. A care plan is part of the individual care 

documentation. Ideally, this documentation will, next to the care plan, include 

a short description of a client’s life story, a description of the client’s wishes and 

needs regarding help and care in the four areas of quality of life (as described in 

the Quality Framework: living environment, social participation, mental health 

and physical health), and a checklist on the individual’s status with regards to 

different health risks (also as defined in the Quality Framework: nutritional 

status, depression, use of medication, pressure sores, incontinence, falling).

The care plan is the document in which the resident’s wishes, needs and care 

risk status are translated into measurable goals on each of the four quality areas 

plus a description of which actions will be taken to reach these goals. The final 

care plan will contain a concrete description of how the resident’s day will be 

structured: for example, at which time of day the client will receive meals and 

help with getting dressed, and on which days the client will be accompanied 

outside for a walk, undertake daytime activities or attend appointments with 

care professionals such as a physiotherapist or a doctor.

5.3.2.2 External requirements

The internal protocols and individual care plans complement each other: the 

care activities which should be performed according to the individual care plans 

are explained and standardized in the protocols. In the previous chapters, we 

have seen how other documents contain rules on the care plan: the field norms 

in the Quality Framework and the regulation on quality management. These 

documents cover both abstract and detailed rules on a wide range of topics. To 

321 Interview care aide, January 2009



140  ChaPter 5

which extent do these documents steer the content of the individual care plan? 

And to which extent are the care provider and client free to design the care plan?

As mentioned in chapter 3, it is very uncommon for the minister to use its 

authority to draft further regulation on the quality of care. However, there is a 

ministerial regulation on the care planning meeting, which provides a procedural 

framework for the individual care plan. It prescribes that the care provider and 

a client should meet to discuss the goals of the care. They should discuss the 

concrete ways in which they will try to reach these goals, who is responsible for 

which part of these care actions, how the care actions will be coordinated, and 

when and how the care will be evaluated.322 The regulation also prescribes that 

the result of this meeting should be documented in an individual care plan. The 

care planning meeting should be held as soon as possible after the client has 

started to receive care and should be documented in a care plan within 6 weeks 

from the start of the care provision.

The Quality Framework demands that the four areas of quality of life and 

the health risks are incorporated in the care plan, which means that the care 

plans are drafted based on the different topics of these four areas of quality of 

life as described in the norms of the quality framework. However, although the 

framework does guide which areas and topics should be covered in the care plan 

meeting, the content itself is left to the staff and client to decide (as intended by 

the participants of the Steering Committee). Other rules on the care plan from 

the Quality Framework are mainly of a procedural nature: care plans should 

be kept up-to-date and include all agreements on and evaluation of the care 

between the client and care provider – which care, where and when, care staff 

should accommodate the wishes of the client, and the care provider should 

make sure the agreements in the care plan are actually put into effect.

From the care plans which were studied, it also became apparent that the 

ministerial regulation on the care packages plays an important role in the content 

of the care plans. The regulation provides a different type of framework for the 

individual care plan: a time frame. For each resident, the average number of 

hours which should be spent on his care is thereby given, although formulated 

as a range from x to y hours (for example 11 to 13,5 hours). Several of the care 

plans which were studied showed that the overall care plan for a resident was 

322 Besluit zorgplanbespreking AWBZ-zorg (Besluit van 2 maart 2009), which is applicable to all clients 
who are expected to receive AWBZ-financed care for more than 3 months.
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constructed as a calculation, starting with the number of hours available per 

week, which was subsequently split over the different care activities which the 

resident needed or wanted help with.

5.3.2.3 Room for negotiation

Since both the topics which should be covered and the time available are already 

decided on by regulation at other levels, the decisions of the staff and resident 

in the care planning meeting lie first of all in how to distribute the available 

time over the different topics which should be covered. One of the managers I 

interviewed described the care planning meeting as a negotiation between the 

staff and the resident. In the meeting, the staff tries to balance the resident’s 

needs and wishes with what the care provider can offer in terms of care services. 

They need to agree on which and how many care acts the staff will provide – if 

a resident wants to be accompanied to go outside, there is less time for taking 

showers.

Next to deciding how the time should be distributed over the different care 

activities, the negotiation between the staff and resident should also cover at 

which time of the day the resident can receive help to get up, get dressed, receive 

meals, et cetera. Having a say in when care is provided can be of great importance 

to a resident, and is not directly linked to the budget of a care provider but 

rather to its way of spreading the staffing level over the day. It can be difficult 

to help all residents get up at the same time, if everyone wants to get out of bed 

around 8 o’clock. But homes can take this into account in their planning, and 

make sure that there is extra staff during the hours that most people need extra 

help (the morning and evening with all the activities connected to getting out 

of bed and getting back in bed).

5.3.2.4 Entrenchment

What a care provider and client agree on in the care plan is the concretization 

on the lowest level – the individual level – of responsible care. And this 

concretization of responsible care is self-binding. As I discussed in chapter 3, 

the Administrative High Court has ruled that a care provider does not provide 

responsible care when it fails to implement the care plan. Also, the HKZ-norms 

demand that the care provider should provide the care as agreed upon in the 

individual care plan, which adds another incentive for the care providers to 



142  ChaPter 5

actually implement the care plan, since this is necessary to renew their HKZ-

certificate.323

As we saw in the discussion of the ISO-norms, a quality management system 

contains a whole internal system to check whether the quality manual and the 

care plans are in fact implemented. In the nursing homes, this means that staff 

should report to their management any (unexpected) incidents with residents, 

and also report when protocols are not being followed. And each resident has 

an individual care journal in which the staff should report when certain care 

activities have not been performed according to the care plan. These reports and 

care journals are studied both in the internal and external audit, to see whether 

the staff has implemented the care plans as intended.

However, this does not mean the staff is never allowed to deviate from the 

care plan. In all interviews, managers, nurses and care aides all explained that if 

they would deem it necessary for the quality of care, they could deviate from the 

care plan in consultation with the resident. This does call for the staff member 

who takes this decision to document it in the care journal on the client and 

motivate why the care plan was not followed in that instance.

5.4 Conclusion

In this chapter, we have studied the function of internal quality manuals in the 

concretization of the Quality Act. The Quality Act demands of all care providers 

to draft and implement a quality management system. The quality management 

systems in the healthcare sector are often ISO-certified systems. We have seen 

which ISO-norms the care providers should implement. The central demand is 

that care providers draft a system in which the planning and evaluation of the 

care activities is structured to fulfill the client’s needs and wishes and lead to 

continuous improvement of the care providers’ care activities.

When we focus on which rules a care provider’s quality manual adds to the 

concretization of the Quality Act, the protocols and the individual care plans are 

the most important documents. The quality manual provides the staff with an 

overview of all external and internal rules they should apply on a collective level 

(for all residents). All external rules, ranging from food hygiene to fire safety, are 

323 HKZ 2.7.1: “Iedere cliënt ontvangt zorg- en/of dienstverlening in overeenstemming met de visie van de 
organisatie en conform de afspraken in het individueel zorgleefplan.”
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incorporated in the quality manual as internal protocols. These protocols restate 

the existing rules and specify how rules should be implemented to the specific 

circumstances of the nursing home, e.g. its building characteristics. The quality 

manual also often contains detailed medical protocols which are bought from 

organizations which specialize in drafting and updating medical protocols to 

the latest scientific and medical insights of the professional organizations. These 

protocols often cover very specific medical activities, such as how to insert and 

exert a catheter. Also, the quality manual contains protocols with internal rules, 

for example, on how the internal administration or the drafting and evaluation 

of the quality management system.

It is clear that the Quality Framework of the Steering Committee to a high 

degree steers the topics of the protocols. The main protocols match the topics 

which are defined in the Quality Framework, such as how to deal with the risks 

of falling or how to prevent pressure sores.

However, many items are not decided at this collective level but are left to be 

decided at the individual level. Therefore, the individual care plans are of great 

importance in the concretization of responsible care. Between the ministerial 

regulation and the Quality Framework by the Steering Committee, many 

elements of the care plan have already been fixed. The Quality Framework 

provides an elaborate list of topics which should be included in the care plan. 

The ministerial regulation on the AWBZ-financed care, which includes the 

elderly care, states how many hours of care should be devoted to each client on 

average. And both the ministerial regulation on the care planning meeting and 

the Quality Framework express rules on how this care plan should be drafted.

However, even though the components of the care plan are already determined 

by external rules, many decisions on the actual healthcare provision are left 

to the individual level. For example, none of the aforementioned documents 

decide how often residents are entitled to receive help to go outside, how the 

care provider should assist the residents in undertaking social activities, or at 

which time during the day the different care activities should be performed. 

These decisions are taken on the individual level: in the care planning meeting 

between the resident and the care provider.
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Care purchasing policy and contracts

In the previous two chapters, we have seen how ‘responsible care’ is concretized: 

first by the fields norms of the Quality Framework and then in the internal 

protocols and care plans of the care provider’s quality management system. 

However, we still need to discuss two other organizations that influence the 

concretization of the Quality Act: the care insurance companies (the care 

purchasers) and the Healthcare Inspectorate (the national supervisor). At first it 

might seem odd to discuss these organizations, since neither have been given an 

official authority to further concretize the Quality Act. However, as we will see, 

they do have the power to limit the room for concretization of the care providers 

by adding additional components and rules to the concretization of responsible 

care. Therefore, to make the picture of the concretization process complete, we 

need to study if and how they use this power.

This chapter discusses the concretization through the contracts of the care 

purchasers. The care purchasers – in the Dutch system care insurance companies 

– have been given the task to incorporate the quality of care in the terms of the 

care purchasing contracts with the care providers. How do they define quality 

of care in these contracts? Does this contain a concretization of responsible care 

which limits the concretization room of the care providers? To answer these 

questions we will discuss the terms of their contracts with the care providers 

and the way these contracts are supervised.
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6.1 Purchasing care of “high quality”

Although long-term care in the Netherlands is financed by a national insurance, 

the distribution of these national funds is delegated to private parties: the 

healthcare insurance companies. It is important to note that the insurance 

companies do not distribute these funds in their capacity as ‘regular’ healthcare 

insurance companies. First of all, they are reimbursed by the state for the long-

term care which they purchase on behalf of their clients. This means they do 

not carry any real financial risk: if more care is needed than expected, they do 

not need to cover these unexpected costs themselves. Second, the Netherlands 

is split in 32 regional administrative units for long-term care. In each region, 

the insurance company with the largest share of healthcare insured clients is 

assigned the task of representing all other insurance companies when they sign 

contracts with the care providers. This means that, within each region, one 

insurance company has a ‘monopoly’ on purchasing long-term care. The special 

branch of the insurance company which deals with the execution of this public 

task is called a ‘care agency’.324

Interestingly, the Quality Act does not mention the care purchasers as a 

party which can concretize the term ‘responsible care’. The care purchasers’ 

contracts affirm this when they state that the decision whether or not a care 

provider provides ‘responsible care’ as demanded in the Quality Act is left to 

the Healthcare Inspectorate (see the next chapter). When the inspectorate has 

decided the care does not meet the demands of the Quality Act, the care agency 

follows this decision. The reverse also holds true: as long as the inspectorate 

has not decided explicitly that a care provider fails to implement the legislation, 

the care agency assumes that the care provider actually meets the demand of 

‘responsible care’.

However, through a different route the care agencies do play a role in the 

regulatory regime of ‘responsible care’. Although the contracts between the care 

agencies and care providers do not contain a description of ‘responsible care’, 

they do contain “extra quality criteria”. The care providers are not obliged to 

implement these criteria based on the Quality Act but they are obliged based 

on the contract. By including such extra quality criteria, the care purchasers 

perform a duty posed by the Act on Long-term Care. The Act on Long-term 

324 NZA (2010), Algemeen rapport Uitvoering AWBZ 2009
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Care states that the main task of the care agencies is to purchase sufficient care 

for the inhabitants of its region. This care should be cost-efficient and of high 

quality.325 This includes the care agency’s “duty of care”: the duty to guarantee 

that all its clients are provided the long-term care they need and the duty to 

guarantee the continuity of the long-term care in its region.326 In the combination 

of their “duty of care” and their duty to purchase high-quality care, the care 

purchasers have – although indirectly – been assigned an important role in the 

concretization of ‘quality of care’ for long-term care. Since the care providers 

through the contracts are obliged to meet these higher quality standards, their 

room to decide on how to implement the Quality Act is limited. Therefore, the 

care purchasers are important actors in the regulatory regime of the Quality 

Act and I will thus discuss these quality demands and their supervision in this 

chapter.

6.2 Contracts and procedures

The concretization takes place through the contracts between the care agencies 

and the care provider. All care providers with a permit from the Ministry 

of Health to provide state-financed long-term care can enter the contract 

negotiations with the care agencies.327 The contracts are signed for the duration 

of a calendar year and contain an agreement on the maximum amount of care 

325 In 2000, care providers and care insurance companies came to a joint agreement on a maximum 
acceptable waiting times in healthcare. These “maximum acceptable waiting times” are called the 
Treek-norms. Part of the Treek-norms is that 80% of the people who need nursing home care should 
have to wait no longer than 6 or 13 weeks (6 weeks for the higher care packages, and 13 weeks for the 
lower care packages).
326 Art. 6, lid 3 AWBZ. The AWBZ stems from 1967, but the demand that the contracts between the 
care purchasers and the care providers should discuss the quality of care was first added in 2005 
(Stb. 2005, 27). The AWBZ itself only refers to care insurance companies. In a separate decree which 
is renewed each year, the state secretary of the Ministry of Health, Welfare and Sports appoints the 
insurance companies which will run the different care agencies. Thereby the AWBZ-tasks of the care 
insurance companies are performed by the care agencies, but legally the care insurance companies are 
still responsible for purchasing care for their own clients.
327 As regulated by the WTZi (Wet Toelating Zorginstellingen, the Act Admission Care institutions). 
Since the criteria from the WTZi and its lower ministerial regulation do not contain demands on the 
quality of care, they will not be discussed here. Until 2012, art. 15 and 16 of the AWBZ obliged care 
agencies to enter a contract with every care provider which applied for a contract and met the criteria 
of the care agency, but the conditions and rates could be negotiated. Since 2012, the care agencies can 
be more selective as to which care providers they buy care services from, but this change of system falls 
outside the scope of this study.
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which a care agency will purchase from the care provider. The eventual funding 

is calculated at the end of the year: the care provider receives payment for the 

care which it has actually provided as long as it does not exceed the maximum 

as agreed in the contract.

As mentioned before, the system of care packages, which was introduced in 

2009, brought an important change in the contracts between the care agencies 

and the care providers.328 Instead of a lump-sum agreement, the nursing homes 

are now paid a certain tariff per resident per day. This tariff is a percentage of 

the maximum tariff as decided on by the Dutch Healthcare Authority329. The 

percentage lies often between 92% and 97%, which I will come back to in the 

next section.

Whether or not the care purchasing procedures of care agencies fall under 

European Public Procurement Directive is at the moment topic of debate. On 

the one hand, the care agencies do not purchase care on behalf of a public 

organization but on behalf of private insurance companies. This would mean 

they do not fall under the public procurement regulation. Until recently, this 

was always the line of reasoning of the courts.330 However, a local court has 

recently decided care agencies do need to purchase care according to this public 

procurement procedure, since they purchase care which is largely financed by 

public funds.331 This decision is now appealed in a higher court, and it is still 

uncertain which decision the highest court eventually will take. However, even 

when the care insurance companies will need to apply the Public Procurement 

Directive, elderly care is one of the services which fall under a ‘lighter’ public 

procurement regime, which means that care agencies either way will not be 

328 As explained in chapter 3, the funding of long-term care is organized through a system of ‘care 
packages’. To be entitled to long-term care, an individual needs to have a ‘care indication’ – a decision 
by a public authority on the health status of the individual on which care this person needs. The care 
indication expresses which ‘care package’ the person is entitled to. During the case study, there were 10 
different nursing home care packages, entitling a resident to an certain amount of assistance and care in 
the nursing home. Since the AWBZ was replaced by the Wlz (the new act on long-term care) in 2015, 
only six care packages for nursing home care are left, since the four care packages for the lightest form 
of nursing home care now only entitle a person to care and assistance in their own home, see chapter 3.
329 In Dutch: Nederlandse Zorgautoriteit (NZa)
330 See e.g. Rb Arnhem 12-12-2012 LNJ:BY8223, and Rb ’s-Gravenhage 07-12-2012 LNJ:BY5538.
331 Rb. Zeeland-West-Brabant 19-06-2014, ECLI:NL:RBZWB:2014:4205
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forced to follow the full European procurement procedure when purchasing 

elderly care.332

Still, care agencies purchase care in a (voluntary) procedure which is very 

similar to a public procurement procedure. In this procurement procedure, 

they also considered bound by the leading principles of procurement law: 

the principles of equality and transparency.333 This means, for example, that 

the procedure should also create a level-playing field for care providers in the 

procedure.

To guarantee the necessary transparency and equal opportunity for all care 

providers, the care agencies publish a purchasing policy, which contains all 

procedures of the contracting process, e.g. the deadlines and which forms the 

care providers need to hand in. The procedural rules are applied very strictly. 

If a care provider does not meet all the procedural requirements, it will not 

be allowed to enter the contract negotiations, even if it is only a transgression 

of 10 minutes of a deadline. Several care providers have challenged the strict 

application of the procedures, but care providers hardly win these cases.334 A 

care provider is only allowed to repair its application in case of an ‘apparent 

mistake’ – a term taken from public procurement regulation – and the courts 

consider very few mistakes as ‘apparent mistakes’.335 Care purchasers state they 

apply the procedures this strictly to guarantee a level playing field for all care 

providers and to avoid any favoritism.

The next sections will focus on the part of the contracts which describe the 

demands on the quality of care. How do the care agencies define the quality of 

care and can they be seen as a concretization of the Quality Act? Do the demands 

limit the freedom of care providers to decide on the content of ‘responsible 

care’? Let us take a closer look at these quality related demands.

332 Public Procurment Directive 2004/18/EC, attachment 2B
333 See e.g. Rb Breda 17-10-2012, LJN: BY0511; Rb Arnhem 12-12-2012, LJN: BY8223; Rb Breda 
8-11-2011, LJN:BU3989. Since 2013, the procedures fall under the Dutch procurement legislation 
(Aanbestedingswet 2012), which contains – among others – these principles.
334 See e.g. Gerechtshof ‘s-Hertogenbosch 28-08-2012 LJN: BX6254.
335 See Rb Breda 08-11-2011 LNJ: BU3996



150  ChaPter 6

6.3 The quality terms of the contract

When working on the Quality Framework, all participating organizations – 

including the insurance companies’ interest organization (ZN) – agreed not 

to pose extra demands on the topics which were discussed in the Quality 

Framework. The Quality Framework was meant to be all-embracing and thereby 

reduce the administrative burdens for the care providers. However, contrary to 

this agreement, ZN and the care agencies have posed demands on the quality of 

care, although on only three topics: quality management, individual care plans, 

and staff competence. This practice has always been criticized by Actiz, the 

care providers’ interest organization which also was a member of the Steering 

Group.336 However, the care insurance companies state their rules do not 

“compete” with the Quality Framework. Instead, they claim, their additional 

norms only cover a few necessary topics and are needed in order to purchase 

long-term care of high quality.

In the care purchasing process, three types of documents contain demands 

related to the quality of care: the purchasing policies, the product specification 

documents, and the contracts. The contracts refer to the purchasing policies and 

product specifications, thereby incorporating these documents in the – legally 

binding – contracts. The purchasing policy of a care agency contains criteria 

which a care provider needs to meet to be eligible for a contract and criteria 

which a care provider can choose to meet in order to receive a higher tariff for 

its care services. The product specifications add extra demands to several of the 

care packages. The contract itself prescribes that the care provider should meet 

the standard criteria from the purchasing policy, and the product specifications 

for the care packages which it will provide. Finally, the contract also lays down 

which extra criteria the care provider agreed to meet for which it will receive a 

higher tariff. As we will see, all three types of documents pose new demands on 

‘the quality of care’ and thereby concretize the Quality Act further.

Over the years, the purchasing policies, product specifications and contracts 

of the different care agencies have grown more similar. Since 2009, ZN has 

strived to harmonize the contracting processes of the different care agencies. 

With that goal in mind, it has annually drafted a joint purchasing policy which 

has become more encompassing over time. In this chapter, I will discuss the 

336 Interview Actiz, January 2011
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2013 purchasing policy and contracts of ZN and three care agencies. Since the 

care agencies’ documents mainly follow the joint ZN documents, I will first map 

the joint criteria and then discuss some of the criteria which the care agencies 

have added.

6.3.1 The national model contract

The national model contract poses a few – but important – quality demands. First 

of all, a care provider should have a functioning and externally audited quality 

management system which is “nationally or internationally recognized” as such. 

This means that care providers need to have a certified quality management 

system before they are even considered for a contract. The model contract also 

states that the norms of the Quality Framework need to be integrated in this 

quality management system, and that a care provider should report on how 

it performs on the Quality Framework indicators. Thus, the model contract 

emphasizes the importance of integrating the field norms in the care provider’s 

internal management system.

Second, the contract directly refers to the central rule of the Quality Act, 

by stating that the care provider is obliged to provide “responsible care of high 

quality”337. The contract continues by almost literally quoting the Quality Act: 

that “responsible care” means “care which is client focused, effective, and 

provided in an efficient manner as is common among the group of professionals, 

and which according to the measure of reasonability is tuned to the realistic 

need of the insured”. It continues with fragments taken from other healthcare 

legislation: that the care should be proportional, it should be based on the 

latest scientific standards or the latest practical insights and both overuse and 

underuse should be avoided.338 Finally, the contract states that a care provider 

should be able to prove it has sufficiently qualified staff which is able to address 

the client in Dutch. Pay attention to the fact it does not state the care providers 

should have sufficient staff, only sufficiently qualified staff.339

337 In Dutch: “kwalitatief verantwoorde zorg”
338 These fragments stem among others from the BIG legislation.
339 ZN (2012), Overeenkomst 2013 Zorgkantoor-Zorgaanbieder AWBZ, Deel III: Algemeen Deel, Hfst 
1, art . 1, lid 2: “De Zorgaanbieder verplicht zich om kwalitatief verantwoorde Zorg te leveren. Hieronder 
wordt verstaan: Zorg die cliëntgericht, doeltreffend en doelmatig wordt verleend zoals gebruikelijk in de 
kring van beroepsgenoten, die naar maatstaven van redelijkheid is afgestemd op de reële behoefte van de 
Verzekerde.” and art. 12, lid 1: “[…] De Zorgaanbieder en de bij of voor de Zorgaanbieder werkzame 
personen werken volgens landelijke c.q. regionaal vastgestelde kwaliteitsstandaarden en protocollen en met 
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Next to these sections on quality management and “responsible care of 

high quality”, the contract poses a rather long list of demands on the client’s 

individual care plan. I will here discuss the most import demands. First of 

all, the care plan should include “the wishes of the client” on how it wants 

the care to be provided.340 ZN’s purchasing policy adds that the wishes of the 

client should be the care plan’s point of departure, and that it should describe a 

daytime activities program which matches the client’s wishes.341 The care plan 

should be discussed in a care plan meeting as soon as possible, preferably before 

the care provision has started. It should state the goals of the care, and it should 

describe in a concrete way how these goals will be reached. Within 6 weeks after 

the care provision has started, the results of the care plan meeting should be 

described in a written care plan. It should include when and how often the care 

plan will be revised, which is at least once a year. It should state the frequency 

of the care provision, and the content and “volume” of the care, whether there 

are any relatives or friends who can provide additional care, and whether they 

will participate in the care provision. Finally, the model contract also states that 

the care plan should be signed both by the care provider and by the client.342

Finally, the national contract poses a few demands on the client council: it 

should receive “sufficient support” from the care provider, the care provider 

should have an up-to-date policy on how its client council is involved in the 

company’s “quality cycle”, and the client council should be involved in designing 

the system of drafting, evaluating and revising the individual care plans.343

In the national purchasing policy of ZN, we find one more important set of 

quality demands – the product specifications. These product specifications add 

specific demands to each care package. The product specifications are described 

as an addition to the existing quality demands of the Quality Framework 

Responsible Care. The Quality Framework only includes norms on the quality 

inachtneming van de voor de Zorgaanbieder geldende wettelijke verplichtingen. De Zorgaanbieder beschikt 
over aantoonbaar bekwaam en/of gekwalificeerd personeel.”
340 ZN (2012), Overeenkomst 2013 Zorgkantoor-Zorgaanbieder AWBZ, Deel III: Algemeen Deel, Hfst 1, 
art . 9, lid 2
341 ZN (2012), Zorginkoopgids AWBZ 2013, p. 42 and 44
342 ZN, Overeenkomst 2013 Zorgkantoor-Zorgaanbieder AWBZ (juni 2012), Deel III: Algemeen Deel, 
Hfst 1, art . 9, lid 1-9
343 ZN (2012), Overeenkomst 2013 Zorgkantoor-Zorgaanbieder AWBZ, Deel III: Algemeen Deel, Hfst 1, 
art 13 and art 9, lid 10
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of care of an entire organization. ZN explains that the Framework, therefore, 

is not always specific enough to support the care agencies when they purchase 

specific types of care (the different care packages). The product specifications 

are meant to help the care agencies and care providers to reach more specific 

agreements on the quality of care on each care package.344

The product specifications start by stating that a clients choice of care 

provider should not be hindered by a client’s care indication. When a care 

provider cannot provide the exact type of care package a client is entitled to, 

the client can still choose this care provider. In such a case, the care plan should 

mention in which way the care will be provided and how this is different from 

the care indication of the client. The product specifications also echo the Quality 

Framework by stating that the care should be provided according to the care 

plan.345 It then continues with product specifications on specific care packages. 

For care package 3 to 8, at least twice a year a multidisciplinary meeting should 

be held for each client, and the decisions of these meetings should be registered 

in the care plan. For care package 9 (rehabilitation care) and 10 (palliative care), 

there are a few extra demands, such as that a doctor specialized in geriatric 

care is part of the client’s multidisciplinary team (care package 9), and that the 

care should be provided in single rooms, and that the care provider is part of a 

palliative network (care package 10).346

The product specifications conclude with a set of norms on the availability 

of sufficiently qualified staff. For each care package, the product specifications 

state which type of staff (education level) at a minimum should be physically 

present in the facility, both at day and night time. They further specify that 

emergency calls from clients should be responded to within 5 minutes, and that 

both day and nighttime surveillance is available. It also specifies for the different 

care packages which type of professional is in charge of a client’s case and which 

types of professionals should weigh in on the treatment.347

344 ZN (2012), Zorginkoopgids AWBZ 2013, p. 41
345 ZN (2012), Zorginkoopgids AWBZ 2013, p. 42
346 ZN (2012), Zorginkoopgids AWBZ 2013, p. 44-45
347 ZN (2012), Zorginkoopgids AWBZ 2013, p. 51
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6.3.2 Additional terms of the care agencies

When we look at the different care purchasing policies and model contracts 

of the care agencies, it is clear that ZN has succeeded in harmonizing a large 

part of the terms on the quality of care.348 The care agencies only add a few 

extra quality-related demands to the terms of the purchasing policy and model 

contract of ZN. The care agencies’ own quality demands can appear in three 

ways in the contract: as general contract terms, as product specification terms 

linked to specific care packages, and as terms of the financial bonus-penalty 

system.

The additional criteria which are introduced in the form of such a bonus-

penalty system are the most influential additions. Instead of steering whether 

or not a care provider can sign the contract, they are linked to the tariff a care 

provider receives for its services. As explained before, the Dutch Healthcare 

Authority – an independent public authority – publishes each year the 

maximum tariff for each care package. The care agencies use a financial bonus-

penalty system to decide which percentage of this tariff a care provider will 

receive. In general, care providers will be able to earn 92 to 97% of the national 

tariff. A care provider who signs a contract with the care insurance company De 

Friesland, for example, starts of at an average percentage of 94%. By complying 

with certain terms in the contract earn bonuses the tariff can increase up to 

97%. At the same time, there are also certain terms in the contract which can 

lead to a penalty on the percentage, which can reduce the tariff to 92,5% of the 

national maximum.

It is important to notice that the terms linked to a bonus or penalty on 

the tariff are not binding norms which the care provider has to implement. 

The care provider can still sign the contract even if it will not live up to these 

extra demands. The bonus-penalty system is used by the care agencies to 

steer the care providers towards the care agencies’ perception of high quality 

of care, without directly imposing these quality norms on all care providers. 

In practice, the incentive to meet these terms depends on whether the extra 

costs of implementation are compensated by the extra money the care provider 

receives. If fulfilling a demand is very costly and the extra percentage of the 

348 This does not mean all aspects of the contracts are harmonized: unnecessary differences between 
the contracts of different care insurance companies is a recurring topic of complaint among many 
different care providers.
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tariff does not meet the extra costs, the care provider is less likely to agree to 

these extra demands.

Each care agency has its own focus in the bonus-penalty system. CZ, a large 

care insurance company which has several care agencies, gives care providers a 

bonus if they can show they provide innovative care. There is also a bonus for 

care providers which have a policy on reducing the use of restrictive measures 

by looking for alternatives, and there is a bonus if they can show quality 

improvements which were reached by implementing care improvement policies 

from 2012. When the care provider signs a contract, it describes whether and 

how it will live up to these extra demands. At the end of the year, the care 

provider will need to prove it has lived up to the rules. If the extra demands 

are not met, CZ can demand the care provider to return its bonus, but other 

sanctions are possible as well such as not signing a smaller contract with that 

care provider for the next year.

Menzis, another large care insurance company which several care agencies, 

gives care providers a bonus if they score high on the client satisfaction indicators 

(CQ index); if their nursing staff is registered in the quality register of the 

nurses’ umbrella organization (V&VN); and if they participate in a network for 

dementia care. And, as a third example, De Friesland, a smaller care insurance 

company with one care agency, gives care providers a bonus on their tariff if 

they:

– actively implement the results from the staff satisfaction study,

– actively involve relatives and volunteers in the care provision,

– provide internships for students,

– measure the indicators of the Quality Framework,

– participate in scientific research,349

– provide care organized in ‘networks’,

– provide innovative care.

Some of the bonus demands are an initiative of the care insurance companies 

themselves (e.g. De Friesland’s bonus for participation in scientific research). 

Others, are inspired by actions or policies of other organizations. For example, 

the Healthcare Inspectorate concluded in 2010 that 65% of the nursing homes 

349 That is: allow researchers to collect data in their organization, or actively participate in the 
collection of this data.
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had no policy on reducing restrictive measures, and subsequently published 

norms on this topic.350 This inspired CZ’s bonus demand on having a policy on 

reducing the use of restrictive measures.

Next to these different bonus demands, the care insurance companies also 

include some demands linked to a penalty. These demands are, just as the bonus 

demands, not obligatory: the care provider still lives up to the contract when it 

does not live up to these specific points. However, it will receive a penalty on 

the tariff. The penalty-demands only focus on administrative aspects of the care 

provision. Care providers can, for example, receive a penalty when they do not 

hand in their annual report on their performance and management with the 

Ministry of Health before the first of June.

6.3.3 Analysis of rules

If we view all quality-related norms in the contracts and policy documents 

of the care insurance companies, it is clear that most quality demands stem 

from the joint documents and that the care purchasers only add a few bonus 

demands. As we saw, these bonus demands can cover many different topics, 

depending on which topics the care purchaser has chosen as the focus of its 

quality policy. The joint documents only pose demands on three topics: the 

quality management, the individual care plan and the level of training of staff. 

The norms of the Quality Framework are explicitly referred to as the main frame 

norms on quality of care. The contractual demands on the quality of care are not 

meant to compete with the norms of the framework.

The main reason for posing extra demands on the quality management 

system (e.g. the demand for certification) is that care purchasers initially base 

their supervision on a care provider’s administration. When the administration 

of a care provider is unorganized, supervision by the care agency is much 

harder.351 Therefore, the care purchasers pose these strict administrative 

demands. Certification of a quality management system does not guarantee 

the quality of care, but it does make sure the administrative processes are well 

organized. Still, one could ask whether (ISO-)certification is the right method 

stimulate care providers to organize their administrative process. Forcing care 

350 IGZ (2010), Cultuuromslag terugdringen vrijheidsbeperking bij kwetsbare groepen in langdurige zorg 
volop gaande
351 Interview care agency Haaglanden, May 2009
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providers to certify their quality management system, blocks the option that a 

care provider develops its own maybe less time consuming and costly methods 

to organize its administration.

The care agencies do more than only referring to the Quality Framework as 

the main norms on quality of care. They also give more weight to the quality 

measurements which are based on the framework. For several years, the 

contracts contained a bonus for care providers which performed above average 

on the care indicators of the Quality Framework. When the outcomes of these 

measurements therefore became contested – it turned out smaller organizations 

could never score above or under average because of the algorithm used to 

transform the outcomes from absolute numbers to a number of ‘x out of five 

stars’ (see chapter 4) – the care agencies stopped using the measurements on 

care indicators. However, the measurements of client satisfaction, also based on 

the Quality Framework, are still used as a bonus demand in many contracts.352

Next to the strict demands on the quality management system and the 

bonus demands on scoring above average on the client satisfaction indicators, 

the product specifications catch the eye – both because of the group they cover 

and their topic. We have already encountered general norms in the Quality 

Framework and quality management systems which apply to all elderly, and 

we have seen norms in the individual care plans which only apply to the care 

for one resident. The product specifications place themselves in between these 

two groups of norms. They do not apply to all residents or only to one resident, 

but they apply to the care for a specific group of residents: all residents with a 

certain care package. The norms also stand out because of the topic they cover: 

the Quality Framework does not mention the education level of staff at all. They 

can be classified as detailed structure rules – a type of rules which we so far have 

not encountered in this case study.

6.4 Supervision of the contracts

In order to assess the entrenchment level of the norms in the contracts, we 

need to look at how the contracts are used in practice. The supervision process 

352 In one case, the court ruled that care agency of Achmea had the right to use the client satisfaction 
scores as a base for a bonus on the tariff, even if that meant that the care provider’s tariff was decided 
based on information from two years ago, since that was the most recent national data on the CQ-index 
(the client satisfaction scores). Rb ’s-Gravenhage 11-12-2012, LJN:BY7452
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itself reveals a lot on how the norms are used by both the care agencies and 

care providers. How do care agencies assess whether the care providers have 

upheld the contract? Can transgression of a detailed rule lead to sanctions, or 

are there options in which the care providers are not sanctioned because they 

can explain why they did not implement a certain norm? And are there norms in 

the contract which the care providers and care agencies can interpret differently 

and therefore can lead to conflicts in the supervision phase, and if so, how are 

these conflicts solved?

To answer these questions, we will first turn to the organization of the 

supervision process. The first step in the care purchasers’ supervision is the 

supervision based on the general information which the care provider’s need to 

provide on their performance. Care providers have to supply the care purchasers 

with a lot of data. As part of its information duty, care providers need to hand 

in all information on which care is provided to which clients. Since 2009, this 

information has been provided in a way which enables the care purchasers to 

see which care has been provided per individual client. Care providers also 

need to show in different reports how they have implemented all demands as 

formulated in the contract. When a care provider has promised to live up to (a 

selection of) the bonus criteria, it will need to show that it has kept this promise. 

In addition to these written reports, care providers also have regular meetings 

with care purchasing staff in order to discuss the providers’ compliance with 

the contract and the underlying documents such as the care purchasing policy.

After this first supervision phase, which is entirely based on the information 

the care provider hands in itself, the care purchaser can decide to start a second 

phase: the phase of ‘substantive control’353. This means care purchasing staff 

will visit a care provider and ask to see a random sample of care journals. Care 

agencies can send registered nurses to perform the ‘substantive control’. They 

will compare the care plans to the evaluations in the journal, and thereby check 

whether the planned care actually was provided. This second step is only used 

when there first supervision phase raises doubts on whether the care provider 

fully implements the contract, because the care agency has received complaints 

from clients or relatives, or because of signs in the data which the care purchaser 

receives, for example, numbers on the care provision which catch the eye 

because they are very different from the numbers of other care providers.

353 In Dutch: materiële controle
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Based on the supervision, the care purchaser can reach the conclusion that 

the care provider breaches the contract, for example, when the care provider 

has not handed in the reports it should, or because the care provider could 

not explain thoroughly in the meetings with the care purchaser how it has 

implemented all demands. Before the care purchaser reaches this conclusion, 

it will hold extra meetings with the care provider in which the care provider is 

invited to explain why it has not implemented the contract demands or why it 

does consider that it complies with the contract. In interviews, different nursing 

home managers explained that the care agencies do give the nursing home 

managers the possibility to give additional explanation to the performances of 

the care provider.354 The more detailed the rule, the easier it is in these meetings 

to agree on whether or not the rule was implemented, but in the end the care 

provider and care purchaser most of the time reach an agreement on whether or 

not the contract was breached. It is very rare that care providers challenge a care 

purchasers decision that a contract was breached in court.355

When the care purchaser decides the care provider has indeed breached 

the contract, the care purchaser has several options.356 The CZ care agency, for 

example, reported that it lowers the tariffs agreed on in the contracts a few times 

a year when it turns out a care provider has not implemented all bonus demands 

as promised. The care purchaser can re-claim (part of) the money it has already 

paid the care provider. Other options are lowering the volume of care the care 

provider is paid for, if a care agency finds that a care provider has not provided 

all care which it has reported. And a care agency can also take its findings into 

consideration in next year’s contract negotiations and decide not to contract a 

care provider or contract it for a lower tariff or volume of care.

All in all, we see that the more detailed rules are entrenched: if the care provider 

breaches a detailed demand in the contract this will lead to consequences in the 

tariffs or volumes of care for which the care provider is paid for. The less specific 

rules will be topic of discussion in meetings between the care provider and care 

purchaser and are less likely to lead to financial sanctions for the care providers.

354 Interview nursing home manager, Stichting Duinrust 2, July 2013
355 Interview policy advisor on care purchasing, care agency CZ, June 2013
356 These options stem from the contract itself and general private law.



160  ChaPter 6

6.5 Influence of care providers on the criteria

Even though the contracts between care agencies and care providers are private 

law contracts, which means that both parties need to agree to the demands, 

in practice, the care agencies have a monopoly when it comes to drafting the 

criteria in the purchasing policy. Care providers are not entirely powerless: they 

have the right to ask questions or object to the demands when the purchasing 

policy is published for consultation, and if this does not resolve the dispute over 

the demands, the care provider can in summary proceedings357 ask the court 

for a decision on the fairness of the criteria. However, there is only one case in 

which a long-term care provider successfully challenged the contract demands 

in court. The court ruled that the care agency’s criteria on the minimum 

number of patients, the minimum amount of capital and the minimum volume 

of long-term care were disproportionate and restricted smaller care providers 

from participating in the procurement procedure.358 In all other cases, the care 

providers complaints on the contract demands were not granted by the court.359

Therefore, even though care providers can ask questions and challenge the 

demands in court, in practice, the care agencies decide on most terms of the 

contracts. We have seen that the national purchasing policy contain important 

quality norms, such as the norms on the minimum education level of staff. 

These national quality norms can form a barrier for smaller organizations to sign 

contracts with the care agencies. Large organizations with several care facilities 

and units in close proximity can have its higher educated staff monitor several 

units or facilities at the same time. Small organizations do not have this option, 

which makes it more expensive for them to meet the same quality norms.

If the norms are really central in reaching the required quality of care, the 

quality demands are justified since they will help the care agencies to fulfil the 

357 In Dutch: kort geding
358 Rb Arnhem 08-08-2012, GJ 2012/130. The criteria were a minimum of 25 patients, 50.000 euro in 
capital and a volume of care of at least 250.000 euro.
359 See e.g. Rb ‘s Gravenhage 6-12-2012, JAAN 2013/35; Rb ‘s Gravenhage 12-12-2012, LNJ:BY7549; 
Rb ‘s Gravenhage 12-12-2012, JAAN 2013/55; Rb ‘s Gravenhage 12-12-2012, JAAN 2013/38; Rb 
‘s-Gravenhage 20-12-2012 LNJ:BZ1484. These are cases in which the care providers challenge the 
quality criteria or the way the bonus criteria were applied. In all cases, the court decided the care 
providers were too late to challenge the contract criteria. The care purchasing policies of the care 
agencies included a provision which stated that care providers only could challenge the content of the 
contract before the procurement proceedings started. If the care provider did not challenge the criteria 
up front, but only afterwards, they lost their right to contest the content of the contract.
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care agencies task of contracting high quality care. However, quality demands 

can in practice be aimed at other goals, such as efficiency. For a care purchaser, 

it is easier to contract a few larger organizations than many small ones, which 

makes it more efficient if the contract demands push the smaller organizations 

out of the market. Since care purchasers in the first place have the duty to strive 

for efficiency and only have quality as a second goal, it is not difficult to see how 

care agencies can actually use quality demands to select on efficiency.

Also, quality demands – even when they in practice select care providers on 

other aspects – will be very difficult to challenge in court. Quality is a difficult 

argument to counter: everyone wants to contribute to improving the quality 

of care. And it is difficult to prove whether a certain quality demand is too 

restrictive or not. This stresses further how powerful care purchasers are when 

it comes to deciding on the demands of the contracts. We will see in the Swedish 

case that this selection which favors larger organizations is not only limited to 

the Dutch system: the Swedish public procurement system has the same bias.

6.6 Conclusion

Even though care purchasers have not been assigned an official role in the 

concretization process of the Quality Act, we have seen that they do participate. 

The purchasing policy and contracts which are drafted by the care purchasers 

contain several quality norms which decide in more detail how the care providers 

should operate. Thereby, these norms limit the room for the care provider to 

decide on how to shape its care.

We have seen that the financing of Dutch nursing home care is organized by the 

Dutch act on long-term care.360 This act ensures all residents of the Netherlands 

of long-term care. Although the long-term care funds, which nursing home 

care is paid from, are national funds, they are distributed by private insurance 

companies. The Netherlands is split in 32 regional administrative units for 

long-term care, and for each region, the largest care insurance company has 

been given a permit to establish a care agency which will act as the regional 

360 From January 1, 2015 the AWBZ is replaced by the Act on Long Term Care (Wet Langdurige Zorg). 
This act covers fewer types of care. Home care has become a responsibility of the municipalities, and 
elderly which previously had care package 1 – 4 can now only receive their care and nursing services 
at home. However, the care packages of 5 and up are still financed in the same way by the Act on Long 
Term Care as they were in the previous system of the AWBZ.
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care purchaser. These care agencies distribute the national funds by signing 

contracts with care providers. This contracting process is not an official public 

procurement procedure, but in many respects it does resemble such a process, 

especially when it comes to the procedural demands which should be met to 

create a level playing field for the participating care providers.

The contract between a care agency and a care provider contains different 

quality norms. First of all, it includes the norms from the national model 

contract and purchasing policy which are drafted by the national umbrella 

organization of the care agencies and care insurance companies. Second, each 

care agency complements these national norms with its own quality norms in 

the local purchasing policy and model contract. Finally, the care purchasers and 

care providers will come to a special agreement in the contract on which extra 

quality norms the care provider will meet. These quality norms can be rewarded 

with a bonus in the tariffs when the care purchaser lives up to these norms.

Even though the norms are posed in private contracts, this does not mean 

that both contracting parties have an equal say in drafting the contract demands. 

Officially, care providers have several routes of influencing the content of the 

contracts. They can ask questions, propose changes and challenge parts of the 

contract in court. In practice, however, the contracts have been harmonized 

to a large deal because many norms stem from the national purchasing policy, 

which the care purchasers cannot change themselves without breaking their 

agreement with the other care purchasers and ZN – the umbrella organization 

for care insurance companies. These norms will therefore not be changed 

merely because a care provider demands this in the negotiation procedures. And 

very few care providers have successfully challenged the quality demands of the 

contracts in court. Care providers either trip over the procedures to challenge 

these norms, or the court rules in favor of the care purchaser because the court 

will not easily decide that a quality norm is disproportionate. It is difficult to 

argue against a norm which demands higher quality, even if it in fact pushes out 

smaller care providers which could also deliver high quality care, although in 

another way. The courts have so far only stricken down direct demands on the 

minimum volume of care.

Furthermore, few care providers actually take a case to court. Care providers 

clearly deem it is only worth going to court if they could not sign a contract at 

all. In the current climate of cutbacks in elderly care, the scale clearly tips over 

in favor of the care purchasers. The care providers have more ‘beds’ than the 
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care purchasers can contract. Therefore, the care providers are very careful not 

to compromise their relationship with the care purchaser if not really necessary, 

since they need the care purchaser to contract them for enough ‘beds’ for the 

next year.361

If we look at the type of norms which are used in the contracts, we can see 

that the quality norms in the contracting documents do limit the room of care 

providers to decide on how to provide elderly care, but they only do so on a 

few selected topics. Three topics are targeted in the national norms: quality 

management, the individual care plan, and the qualification level of staff. The 

norms on quality management and the individual care plan are in line with the 

norms on these topics in the Quality Act, the Decree on the individual care plan 

and the Quality Framework and only contain a few more specific demands. 

Most important is the demand that the quality management system needs to be 

officially certified in order for a care provider to gain a contract.

On most topics, however, the contracts only reinforce the already existing 

norms. They give these norms extra weight by connecting them to a financial 

penalty for not following the norms. For example, performing below average on 

the indicators of the Quality Framework can mean that a care provider receives 

a lower budget for the care it provides. This means that instead of participating 

in the concretization process by adding many extra norms, the care purchasers 

change the entrenchment of the existing norms.

The most eye-catching norms are those on the required qualification level 

of staff, since they deviate completely from any other norm described in the 

previous chapters. None of the other actors have regulated the minimum 

education level of care staff. These detailed structure norms really interfere 

with management decisions of a care provider. This makes these norms so 

special: none of the Quality Framework norms have such a direct effect on 

the day-to-day management of nursing homes. Why do the care purchasers go 

this far when the Steering Group has decided not to? From the Steering Group 

interviews, we know that it has been very difficult to reach consensus on norms 

361 However, both in the old and the new act on longterm care, a care purchasers is obliged to continue 
to pay for the clients which already live in a certain home, even if this care provider is not contracted 
anymore. The fact that the nursing home is no longer contracted means that it cannot take any new 
residents from this care agency, but it will still e paid for providing elderly care to its current residents. 
Therefore, the pressure on care providers comes from the threat that if it is not contracted, it cannot 
take in any new clients. See art. 4.2.2 lid 5 Wet langdurige zorg
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on management aspects since the care providers’ organization had opposite 

views compared to the other organizations. Apparently, the care purchasers 

deemed this topic so important that they decided to regulate it by themselves 

through the contracts. And technically, they do not breach their commitment of 

not regulating topics which are regulated by the Quality Framework, since the 

framework contains no norms on the level of education of the staff.
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Concretization by the inspectorate

The last organization which needs to be covered in the Dutch case study is 

the Healthcare Inspectorate362. The Healthcare Inspectorate has the task to 

supervise the quality of care. It can reprimand or even close nursing homes 

when they do not live up to the standards. But how does the inspectorate 

deal with the Quality Framework and the care providers’ quality management 

systems? Can it supervise on rules which the field has designed for itself or 

on internal rules of the care provider? Or does the inspectorate only base its 

supervision on the Quality Act itself? And is the inspectorate’s supervision only 

based on preexisting rules or does it draft additional rules which concretize the 

Quality Act further?

It is important to keep in mind that this chapter describes the supervision 

process from a specific angle. While studies of inspectorates often focus on 

the effectiveness of different enforcement strategies363 and describe how the 

supervisors operate to enforce the rules, this chapter focuses on whether the 

inspectorate makes rules. We know from other case studies that even when an 

inspectorate does not have the formal competences to make rules, a strong and 

active inspectorate can nevertheless formulate its own rules – either out in the 

open or more hidden – and enforce these rules as concretizations of the official 

rules.364 To determine whether the Healthcare Inspectorate drafts such informal 

362 In Dutch: Inspectie voor de Gezondheidszorg (IGZ)
363 See e.g. Braithwaite, Makkai and Braithwaite (2007), Regulating Aged Care; and Bruijn, de and 
Heuvelhof, ten (2005), Handhaving – Het spel tussen inspecteur en inspectee
364 See e.g. Timmer (2011), Het doel wel gesteld
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rules, we need to study the content and use of the inspectorate’s internal working 

documents: do they contain additional rules and are these enforced through the 

supervision process?365

7.1 The Inspectorate’s working method

The Dutch Healthcare Inspectorate is the national supervisor of quality and 

safety of healthcare. The Healthcare Inspectorate is part of the Ministry of 

Health. The minister of health is politically responsible for all actions and results 

of the inspectorate.366 The minister can give instructions to the inspectorate 

on its supervision topics, but the inspectorate is supposed to independently 

come to its supervision decisions. This combination of receiving instructions 

while remaining independent has of course prompted debates on whether this 

makes the inspectorate independent enough.367 However, for the purpose of this 

thesis, it is not important whether or not the inspectorate takes its supervisions 

decisions independently, since the inspectorate is part of the national government 

and the decisions it takes can be located at the level of the national government 

either way.

The inspectorate supervises the implementation of around 25 different acts, 

which are all linked in some way to the quality and safety of healthcare. The 

supervision focuses on care providers, but also includes producers of medication 

and medical supplies, and professionals who have their own practice such 

as family doctors or dentists. Elderly care is one of the issues which receives 

special attention from the Healthcare Inspectorate. The goal is to improve the 

quality of the elderly care and thereby to empower this group of frail patients.368

The Healthcare Inspectorate focuses completely on the performance of 

the care provider as an organization and not on the performance of individual 

365 This chapter is based on a document study complemented by a several interviews and observations. 
I conducted 6 interviews with in total 4 people: two senior inspectors, the program manager elderly 
care supervision, and the (former) head inspector of the Healthcare Inspectorate. See list of references 
for the details on these interviews.
366 Steenhoven, van der (2012), Doorpakken! Organisatieonderzoek naar de Inspectie voor de 
Gezondheidszorg
367 See e.g. WRR (2012), Overheidstoezicht door de inspectie voor de gezondheidszorg, p. 31-34; and 
Legemaatte et.al. (2013), Thematische wetsevalutatie – Bestuursrechtlijk toezicht op kwaliteit van zorg, 
p. 24
368 IGZ (2013), Handhavingskader, p. 8-9
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professionals within the organization. The inspectorate views individual 

mistakes at first as a symptom of organizational problems: if a professional makes 

certain mistakes, these can be seen as a sign that the organization as a whole 

does not function well. If they are genuine mistakes and were not performed on 

purpose, the idea is that it is not functional to blame the individual. Instead it is 

considered more important to assess what the organization should improve in 

order to prevent reoccurrence of the same type of mistakes. Only in a minority 

of supervision cases, the inspectorate reaches the conclusion that the problem 

lies with the individual professional and reports the professional to one of the 

five medical boards of examiners.369

The inspectorate has three different types of supervision programs. It has 

a supervision program directed at the quality of care in general and in which 

the inspectorate continuously supervises whether care providers implement all 

rules on the quality of care. The inspectorate has specific supervisory programs 

that focus on a single topic. Examples of such topics of targeted supervision 

programs are medication safety, the use of methods of physical restraint, the 

prevention of infectious diseases, and the quality of dental care. Next to these 

two types of supervision, the inspectorate can also react to specific incidents in 

healthcare which are reported to the inspectorate by the care provider itself or 

by others involved in the incident (the client, relatives, staff).

The inspectorate has embraced the concept of risk-based supervision.370 This 

‘risk-based’ focus can be found both in the selection of care providers that will 

be visited and in the threshold of when the inspectorate can take enforcement 

measures. The inspectorate does not automatically visit all care facilities but 

selects which care providers have the highest risk of ‘underperformance’. Second, 

a failure to provide the required quality of care does not have to be materialized 

in order for the inspectorate to take enforcement measures. The existence of a 

risk to the quality of care is enough for the inspectorate to demand additional 

measures from the care provider.

To select which care providers it should visit, the inspectorate starts with 

collecting information on care providers’ performance which can indicate 

whether the quality of care is sufficient. The first source of information is the 

369 In Dutch: Tuchtcolleges voor de Gezondheidszorg; www.tuchtcollege-gezondheidszorg.nl (last visited 
August 15, 2014). These are separate medical courts which have the authority and competence to 
judge the professional’s individual work.
370 IGZ (2008), Handhavingskader, p. 7
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mandatory annual report of care providers.371 This report contains, among other 

topics, information on the financial health of the organization, the staffing policy, 

how the care provider has dealt with customer complaints, how it has structured 

its quality policy, and which results it has reached on the Quality Framework 

indicators. Next to the information of the annual report, the inspectorate uses 

previous inspection reports and reports from other individuals or organizations 

on specific care providers.

Based on this information, the inspectorate decides which care providers 

have the highest risk of failing the demands on the quality of care and should 

therefore be visited. Over the years, the risk analysis method has varied. 

Between 2007 and 2010, the inspectorate mainly decided which nursing homes 

it would visit based on the scores of the Quality Framework indicators. As a 

result, by 2011, the homes with high scores on the indicators had not been 

visited for at least three years. Since the inspectorate by then had grown more 

cautious of relying solely on this information, supervisors therefore also visited 

nursing homes with good results in 2011 and 2012.372 In 2014, the inspectorate 

still describes its supervision strategy as risk-based supervision – focusing on 

care providers which stand out in the information gathered from the different 

sources (self-reports, previous inspectorate reports, and signals). However, 

the inspectorate focuses less on the results from the Quality Framework’s care 

indicators. For 2014, it has even demanded from care providers to report on a 

specific set of indicators, which was designed by the inspectorate itself.

Most visits of nursing homes are announced. Only in exceptional cases 

unannounced visits are performed. Generally, the inspection of a nursing home 

takes one day and is performed by a single supervisor. In 2012, I observed two 

of these announced visits of the Healthcare Inspectorate. The supervisor starts 

with reading the files of eight residents, which include the individual care plans 

and (medical) care records. After studying these care plans and records, the 

supervisor conducts interviews with management, the client council, a group 

of care coordinators (nurses), a group of care staff (care aides), and a nursing 

371 In Dutch: jaardocument maatschappelijke verantwoording or jaarverslag zorg. The obligation to 
publish this annual report stems from different acts, among which the Act Admission Care Institutions, 
the Clients’ Right of Complaint Act, and the Quality Act.
372 Another reason for the increase in visits of nursing homes, was the larger budget for elderly care 
supervision. In 2011, the Dutch government made the quality of elderly care a priority which meant 
extra political focus on the work of the inspectorate and extra budget to perform more supervision 
visits.
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home doctor. The visit ends with a tour through the facilities, in which the 

supervisor looks around, asks additional questions and talks to clients.373

After the visit, the supervisor writes a report of the findings. This report is 

shared with the care provider and published online. If the supervisor reaches the 

conclusion that there is a risk that the care provider will not meet the demands 

on the quality of care, the inspectorate can take additional steps. The measures 

the inspectorate can take vary in intensity and the inspectorate is free to decide 

which type of measure is necessary for which case. The inspectorate can instruct 

the care provider to write and implement an improvement plan. It can also 

decide to put a care provider under so-called ‘tightened supervision’.374 This 

decision will be published on the inspectorate’s website, and is a clear signal to 

media, clients that the care provider has issues with the quality of its care. When 

a care provider is placed under ‘tightened supervision’, the inspectorate will 

regularly visit the care provider and demand improvement plans and progress 

on these topics. Both of these measures focus on letting the care provider amend 

the situation which causes the risk to the safety and quality of the care, and are 

therefore referred to as ‘corrective measures’.

Next to corrective measures, the inspectorate can decide to impose different 

types of administrative measures. It can ask the Minister of Health to give the care 

provider an official ‘instruction’ on which measures it needs to take. It can also 

ask the Minister to impose an administrative penalty. Third, the inspectorate can 

decide to give a compliance order, which often includes an order to temporary 

or permanently close a facility or to cease to provide certain types of healthcare. 

This compliance order is valid for a maximum of seven days. If the inspectorate 

wants the order to be prolonged, it should ask the Minister of Healthcare to use 

his or her authority to extend the order.

Compliance orders are extremely rare in elderly care. To illustrate how 

rare, we can look at the numbers of 2011 and 2012. While the inspectorate 

issued over 550 nursing home reports and placed seven nursing homes under 

‘tightened supervision’, only one nursing home was given an ‘instruction’ and 

one nursing home was given an ‘order’.375 There are good reasons to be selective 

373 Observation of nursing home supervision in nursing home ‘Nieuw Toutenburg’, 19-01-2012; 
observation of nursing home supervision in nursing home ‘Saxenoord’, 31-01-2012.
374 In Dutch: verscherpt toezicht
375 IGZ (2014), Verbetering van de kwaliteit van de ouderenzorg gaat langzaam Intensivering 
toezichtbezoeken aan verpleeg- en verzorgingshuizen in de periode 2011 en 2012, p. 15
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when imposing ‘orders’ to temporarily or permanently close a facility. Closing 

down a facility leads to large risks for the health of residents. Frail elderly do not 

fare well by being placed in a new, unknown environment. Also, it is difficult to 

find another place where all residents can be relocated on short notice. Instead 

of issuing a compliance order, the inspectorate will therefore do its utmost to 

use other measures in the supervision process.376

7.2 Field norms and enforcement norms

The basis of the supervision on care providers is Article 3 of the Quality Act, 

which states that the care provider should organize its care in a way which 

“reasonably should lead to responsible care”. As we have seen, this article 

incorporates the ideas of quality management in the Quality Act. In line 

with the concept of quality management, the inspectorate reasons that the 

different aspects of good organization of the nursing home form the necessary 

preconditions for delivering “responsible care”. If the home does not meet these 

preconditions, the inspectorate deems that the problems with these conditions 

create a high risk for the quality of care. Therefore, a care provider which does 

not meet all preconditions can be forced to present improvement plans and 

proof of its implementation.

The inspectorate does not have a mandate to draft rules of its own. It is 

only mandated to supervise the implementation of existing rules. The required 

preconditions are therefore derived both from the Quality Act and from several 

documents of field actors, such as the Quality Framework and guidelines on 

specific topics from different umbrella organizations or research groups. In 

its general enforcement policy, the Healthcare Inspectorate explains that the 

Quality Act deliberately lacks concrete content and that the inspectorate bases 

its enforcement on the field norms which provide the act with its content.377

According to the inspectorate, field norms are drafted by field actors such 

as care providers. They are “evidence-based, consensus-based, patient-based 

and/or practice-based” and they should be broadly supported by the relevant 

actors.378 According to the Healthcare Inspectorate:

376 Interview Healthcare Inspectorate, program manager elderly care, January 2011
377 IGZ (2013), Handhavingskader.
378 IGZ (2013), Handhavingskader, p. 9
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“Field norms do not constitute binding rules; they have the status of an 

important advice. This means that a care provider normally has to comply 

with the field norm, but that it can deviate from it in the interest of the 

patient, if [the deviation is] well-argued, verifiable and leads to responsible 

care.”379

If a topic lacks field norms, or if the existing field norms are not broadly 

supported or deemed insufficient by the inspectorate, the inspectorate states it 

can develop its own “enforcement norms”380. The inspectorate states that this 

development will take place in a transparent manner in dialogue with the field 

actors. The inspectorate views these enforcement norms just as the field norms 

as “important advice” from which the care providers can deviate as long as 

they can provide solid reasons and the deviation is in the interest of the patient 

or client. The inspectorate is aware that courts might not always follow the 

application of these enforcement norms as the right application of the law, and 

could strike down decisions which are based on such enforcement norms.381

7.3 The handbook on elderly care supervision

In addition to the field norms and enforcement norms, the inspectorate uses 

internal handbooks on the supervision for specific care sectors, to make sure all 

supervision reports and enforcement decisions align. One of these handbooks 

is the handbook on elderly care supervision, which lists all topics that will 

be reviewed during a supervision visit.382 The topics are based on the Quality 

Framework and complemented by topics from different guidelines. The most 

important functions of the guidebook are to help the supervisors keep track of 

all the rules which they should include in their supervision, and it should guide 

the supervisors in how to conduct the supervision visit and in how to reach a 

decision on the compliance of care providers.

379 IGZ (2013), Handhavingskader, p. 9: “Veldnormen zijn geen algemeen verbindende voorschriften; ze 
hebben de status van een zwaarwegend advies. Dat wil zeggen dat een zorgaanbieder zich in het algemeen 
aan de veldnorm moet houden, maar er in het belang van de patiënt beargumenteerd en toetsbaar van mag 
afwijken om tot verantwoorde zorg te kunnen komen.”
380 In Dutch: IGZ-handhavingsnormen, see: IGZ (2013), Handhavingskader, p. 11.
381 IGZ (2013), Handhavingskader, p. 11
382 IGZ (2009), Handboek toezicht ouderenzorg
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The handbook does not function as a ‘compulsory list’, which each supervisor 

should check off entirely. The supervisors are free to skip questions or topics 

when they have no reason to think a care provider performs bad on these topics. 

This means the handbook provides the supervisors with enough flexibility to 

perform their visits, while it does structure how decisions on non-compliance 

are taken.

The field norms are grouped in several topics, and within each topic a set 

of ‘risk factors’ is specified. The supervisors will write down which risks for 

the quality of healthcare they have found on each specific topic: the higher the 

supervisors qualify the risk for the quality of care, the sooner the care provider 

will be demanded to show how it has implemented its improvement plans.

For each risk factor, the handbook prescribes in detail on which questions 

inspectors should focus. The questions are grouped based on the different 

interviews an inspector has during a supervision visit. The different sets 

of questions for the nursing home management, the team managers, the 

nursing home doctors, the care aides and the client council partially contain 

the same questions, since the different interviews are used to check whether 

different groups of the staff, management and clients provide similar answers. 

Similar answers indicate that a certain policy is implemented throughout the 

organization, while answers that do not match can indicate that a policy is not 

(fully) implemented.

When we study these risk factors and questions, we clearly see that the 

Healthcare Inspectorate adds very little and that the handbook stays really close 

to the field norms as they already exist. This can be illustrated by looking at 

the topic ‘drinks and nutrition’. The handbook first lists the different norms 

from the Quality Framework and the professional guidelines to confirm that the 

inspectorate will use these in the supervision.383 Amongst others, there should 

be appropriate assistance and sufficient time for eating and drinking, the client 

should be able to choose between different meals which suit the client’s taste, 

the meals should be well spread over the day and should be adjusted to the 

daily rhythm of the client. These norms are taken directly from the Quality 

Framework. Based on these norms, the handbook states the risk factors that 

383 The professional guidelines which were incorporated in the handbook are: Arcares, Multidisciplinaire 
richtlijn verantwoorde vocht en voedingvoorziening voor verpleeghuisgeïndiceerden, 2011; AVVV, De 
kwestie voeding en vocht, een handreiking voor zorgsituaties waarin eten, drinken en kunstmatige 
voeding een rol spelen, 2006; and NVVA, Richtlijn slikproblemen, 2001.
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supervisors will be looking for and a list of questions which should help the 

supervisor to determine whether there are such risk factors in a particular 

nursing home.

On the topic of ‘drinks and nutrition’, the handbook identifies nine risk 

factors. The norm on “appropriate help and sufficient time for eating and 

drinking” is ‘translated’ into two risk factors: it is seen as a risk if “there is 

insufficient time to help residents with meals and with drinking” and if “there is 

not sufficiently qualified staff to help with eating and drinking”. To test whether 

there is sufficient time to help for drinking and eating, inspectors can ask the 

management: “Are the meals spread equally over the day?” and “Is there a 

difference between the planning of the timing of the different meals and the 

actual times when the meals are served?”. The working floor manager is asked: 

“Do you know when there is enough help for eating and drinking?” and the 

care aides will be asked: “Do you feel there is sufficient time to help people?” 

By combining the answers to these different questions the supervisors come to a 

conclusion on whether staff had sufficient time to help the residents to eat and 

drink. The questions focus on a combination of the existence of a protocol, to 

what degree the protocol is followed’ and how the working floor staff perceive 

the topic.

For the rule from the Quality Framework that meals should be spread evenly 

over the day, the Healthcare Inspectorate states a more detailed norm in its 

handbook: there should be at least 2.5 hours between breakfast and lunch, and 

at least 4 hours between lunch and dinner. This norm is not entirely new: in the 

Quality Framework it is mentioned that there should be at least 3 hours between 

the meals, and in the professional guidelines on food and malnutrition, this 

norm is mentioned as well. Also here, the supervisor will not only ask whether 

the meal times match this norm, but the supervisor will also check whether the 

meals are distributed according to the nursing home’s meal time plan.

Other topics in the handbook show the same pattern. First, the inspector 

establishes whether a care provider pays attention to all required topics. Is 

there a protocol on how to deal with the different topics? Second, the inspector 

checks whether the protocols whether the protocols are actually implemented. 

Does all staff know the content of these protocols? Do their descriptions of the 

content of the protocols match? And is the care provided in accordance with 

the protocol? For example, if the protocol describes that each resident should 
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be screened for fall risks, are such screenings part of the resident’s care journal? 

And are the results of these screenings incorporated in the individual care plan?

Detailed and measurable norms such as ‘2.5 hours between breakfast and 

lunch’ are rare, since they also are uncommon in the Quality Framework and 

professional guidelines. Instead there is a lot of focus on a nursing homes 

quality management system. As we have seen, the supervisors are looking for 

the whole picture of the organization. Which plans has the care provider made? 

How are these plans communicated to the staff? And can we see how the plans 

are implemented? If one of these steps is missing, the supervisor will describe 

this as a risk to the quality of care, and demand action from the care.

But even though the inspections do not only focus on the existence of the 

protocols and individual care plans, but also on their implementation, the 

question still rises whether the Healthcare Inspectorate with this inspection 

method in practice has become an auditor of the quality management system 

(“Show us the protocols, and prove that the protocols are implemented”) rather 

than the national supervisor of the safety of healthcare. What if a care provider 

is unambitious and has drafted protocols which move towards or below the 

minimum norm of quality of care? Does the inspectorate then take the next 

step, and decide based on either field norms or enforcement norms that the care 

does not live up to the standard of responsible care?

7.4 Supervision through field norms and care plans

In its general enforcement policy, the Healthcare Inspectorate describes its view 

on supervision of open norms:

“In the supervision of open norms, the decision is established based on 

different variables which only in conjunction with each other lead to a 

decision. The knowledge of the field, scientific knowledge, knowledge 

on the effect of supervision in specific situations and knowledge on the 

goal which should be reached are essential. For the enforcement of open 

norms, it is difficult to lay down the decision-making in advance since 

situations are hardly ever identical. It is not a matter of situation A leads 

to measure B, but the decision-making should be verifiable and therefore 
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it should be transparent. Here, the professional quality of supervisors is of 

vital interest.”384

In summary, the inspectorate states that whether care providers meet open 

norms is decided from case to case by combining different variables. Only 

when combined (and not separately) can a score of a care provider on these 

variables lead to a decision on the deficiency regarding the implementation of 

the open norm. But what does this mean in practice? What do the supervisions 

reports of the Healthcare Inspectorate show us on the use of open norms in the 

supervision? And what does this tell us about the use (and entrenchment) of 

field norms?

If we look at the supervision reports of the inspectorate over the years 2009 

to 2013, we see that each report groups the findings of the supervisors after 

five themes.385 Four themes are present in all reports: the individual care plan, 

384 IGZ (2013), Handhavingskader, p. 24: “Bij handhaving van open normen komt het oordeel tot stand op 
basis van verschillende variabelen die eerst in verband met elkaar tot een oordeel leiden. Hierbij zijn kennis 
van het veld, wetenschappelijke kennis, kennis over het effect van toezicht in specifieke situaties en het te 
bereiken doel wezenlijk. Oordeelsvorming bij handhaving van open normen is lastiger vooraf vast te leggen 
omdat situaties zelden volledig gelijk zijn. Het is geen kwestie van situatie A leidt tot maatregel B. Wel moet 
de oordeels vorming toetsbaar zijn en dus transparant. Hierbij is de professionele kwaliteit van inspecteurs 
van essentieel belang.”
385 All reports and decisions from the Healthcare Inspectorate are public and are published online on 
the inspectorate’s website. For this section, I chose to study a selection of supervision reports which can 
represent the Healthcare Inspectorate’s reports at large. The selection contains reports from different 
years of the case study (2007-2013), and it contains reports on different supervision visits: a first visit, 
a follow up visit, or even a third supervision visit. I studied the following supervision reports: Rapport 
naar aanleiding van het inspectiebezoek aan Zorgcentrum Oudergaard te Kortenhoef op 13 februari 
2007; Rapport naar aanleiding van het inspectiebezoek aan Zorgcentrum De Valentijn te Maurik op 17 
juli 2007; Rapport van de inspectiebezoeken aan verpleeghuis De Kreek te ’s-Gravenzande op 26 en 
30 oktober 2009; Rapport van het inspectiebezoek aan ‘t Blauwbörgje te Groningen op 25 november 
2010; Rapport van het vervolginspectiebezoek aan Beth Shalom, locatie Buitenveldert te Amsterdam 
op 21 juni 2011; Rapport van het inspectiebezoek aan Altenova te Arnhem op 24 en 29 juni 2011; 
Rapport van het follow up inspectiebezoek aan ‘t Blauwbörgje te Groningen op 8 november 2011; 
Rapport van het tweede follow up inspectiebezoek aan ‘t Blauwbörgje te Groningen op 22 maart 2012; 
Rapport van het inspectiebezoek aan Zorgcentrum Valentino te Maurik op 14 maart 2013; Rapport van 
de inspectiebezoeken aan Zorgcentrum Beatrix te Culemborg op 15 november 2012 en 14 maart 2013; 
Rapport van het herinspectiebezoek aan Zorgcentrum ‘t Welgelegen te Gramsbergen op 20 maart 2014. 
Furthermore, one case in which a nursing home was paid many visits and was even given an order to 
cease care provision was studied in dept. This case included the following supervision reports: Rapport 
van het onaangekondigd inspectiebezoek aan Woon- en zorgcentrum Boschoord te Lunteren, januari 
2013; Rapportage inspectiebezoek aan Woon- en zorgcentrum Boschoord te Lunteren op 18 juli 2013; 
Rapport van het onaangekondigd follow-up inspectiebezoek aan Woon- en zorgcentrum Boschoord 
te Lunteren, maart 2013; Rapport van het inspectiebezoek aan Woon- en zorgcentrum Boschoord te 
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the safety of care, home and housing safety, and sufficient and qualified staff.386 

The fifth theme varies from year to year: physical wellbeing (2009), mental 

wellbeing (2011), communication and information (2012), or managing of 

quality and safety (2013).387 In the nursing home visits, supervisors follow the 

questions of the handbook on nursing home care to a large extent, but they 

group their findings after the five themes in the decision and grade whether the 

nursing home scores no risk, a low risk, a medium risk or a high risk on the 

norms of the five themes.

To explain in more detail how a supervisor decides whether the nursing 

home has a (high) risk for the quality of care, let us look at how the theme 

“sufficient and qualified staff” is decided on in different reports. The staffing level 

and qualification level of staff is a hot topic of debate, both in the Netherlands 

and Sweden. If politicians start discussing elderly care, one of the proposed 

measures to improve the quality of care is always increasing the staffing level. 

At the same time, this is one of the most expensive measures: for most nursing 

homes their staff is their largest expense and an increased staffing level will have 

a large impact on a care provider’s budget. We have seen how the field actors 

have chosen not to regulate the staffing level and the qualification level of staff. 

The care purchasers have included the qualification level in their contracts, but 

leave the decisions on staffing level to the care providers. The only field norms 

on staffing level can be found in the Quality Framework. As we saw in chapter 

4, it first states that the “care provider provides sufficient and qualified care 

staff”.388 The only two minimum norms of the Quality Framework also discuss 

staffing level: if needed, a nurse should be present within 10 minutes and a 

doctor within 30 minutes. Apart from these two minimum norms, the field 

Lunteren op 13 november 2013; Vastgesteld rapport van het hertoets inspectiebezoek op 26 februari 
2014 aan Woon- en zorgcentrum Boschoord te Lunteren. The order given in this case is: IGZ, Bevel 
ex artikel 8, vierde lid, Kwaliteitswet zorginstellingen, aan het bestuur van de coöperatieve vereniging 
WoonZorg Boschoord u.a., 26 juli 2013, Kenmerk: IGZ/JZ/GO 2013-534014.
386 In Dutch: zorg(behandel)-/leefplan, zorginhoudelijke veiligheid, veiligheid wonen en verblijf, voldoende 
en bekwaam personeel (2009-2012). In 2013 and 2014 these four themes reappear in a new wording (with 
a slightly different focus). In Dutch: cliëntdossier, deskundigheid en inzet personeel, medicatieveiligheid 
en vrijheidsbeperking
387 In Dutch: lichamelijk welbevinden, mentaal welbevinden, communicatie en informatie, sturen op 
kwaliteit en veiligheid
388 In Dutch: “De zorgorganisatie voorziet in voldoende en competente zorgverleners.” Stuurgroep 
Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg, p. 18-19
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norms do not state a clear staffing level which the care provider should meet: 

the rule on “sufficient staffing level” is not further concretized by the field.

So how does the inspectorate decide whether the rule on “sufficient and 

qualified staff” is met? Can the inspectorate interfere in this management 

decision of the nursing home by demanding a higher staffing level based on this 

open field norm? To answer this question I will first show how the handbook 

on elderly care supervision discusses the topic, and then describe how it is 

discussed in the inspectorate’s reports of nursing home visits.

The handbook states the following on staffing level and qualification level 

of staff: based on the Quality framework, the care providers should provide 

sufficient staff and make sure there is a suitable distribution of responsibilities 

adjusted to the residents’ health status.389 To do so, the relationship between 

the need for care of the residents and their “care indication” (the care packages 

which express the amount of care the residents need) and the required staffing 

level and qualification level should be described and explained in a staffing level 

plan. In addition, at least once a year, the client council should be consulted 

on the staffing level; there should be clear instructions on how the different 

responsibilities are divided amongst the staff; and if certain expertise is lacking 

in the organization this expertise should be hired from other organizations. 

The handbook then finishes the description of the norms on staffing level and 

qualification level as follows:

“Apart from that, it is up to the care provider to state which staffing level 

is justified. As a starting point one should take into consideration the ‘care 

weight’/care packages and the different populations.”390

In the reports, we can see how these norms are used. First, the care provider 

should prove that there is a plan on how much staff is needed, and that this 

plan is related to the care needs of the residents. The plan should show that 

if the residents become more ill, the care provider considers which effect this 

should have on the staffing level. Second, the inspectors should be convinced 

389 In Dutch: “De zorgorganisatie voorziet in voldoende personeel en een passende 
verantwoordelijkheidsverdeling, passend bij het cliëntenbestand.” IGZ (2009), Handboek toezicht 
ouderenzorg, 9.2 Onderwerp personele inzet afgestemd op doelgroep.
390 In Dutch: “Voor het overige is het aan de instelling om aan te geven wat een verantwoorde 
personeelsformatie is. Uitgangspunt daarbij is dat er rekening wordt gehouden met de zorgzwaarte/ZZP en 
de verschillende populaties.”
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by the interviews that the plan is actually implemented, for example, because 

all staff give similar information on the staffing level and its planning. Third, 

the inspectorate also wants to know: does the care provider stick to its plan? Is 

the staffing level in the different units actually met? The inspectors can demand 

the care provider to show all its staffing schedules and sickness statistics, to see 

which staffing level the care provider has in practice. Also, the supervisors will 

ask in all interviews whether the staffing level is sufficient, and both staff and the 

client council can thereby provide the inspectors with additional information 

on whether the nursing home’s staffing level is met and whether this staffing 

level is sufficient to grant staff enough time to perform all tasks.391

These three steps can be summarized as: 1) is there a plan, 2) is the plan 

known in the organization, and 3) is the plan met? If the answer is ‘no’ on 

either one of these questions, the inspectorate will decide this poses a risk to 

the quality of care. The reports show that the inspectorate at first focuses on 

whether there is a protocol, but then takes further steps in the supervision. 

If the plan or protocol is not implemented – because it is not known in the 

organization, or because it is not followed – this is also seen as a risk. This shows 

that the quality management system of a care provider becomes self-binding: if 

the management decided a certain level should be met, the organization will 

be judged based on this plan. This line of supervision is not only present on 

the theme of “staffing level”, but also on the other themes, such as care safety 

(malnutrition, fall prevention, et cetera).392

At the same time, the plans and protocols of a nursing home are not fully 

entrenched norms. There is always room in the supervision process for a 

nursing home to explain why a certain plan was not implemented. The care 

provider needs to be able to explain why it is no threat to the quality of care if 

the required level is not reached. From the interviews with Dutch inspectors, 

it also became clear that if a plan is too ambitious or not ambitious enough, 

the inspectors demand that the nursing home improve their care on this topic 

based on how they have organized their care provision compared to other care 

providers. One of the inspectors explained how the inspectors can work with 

goal legislation and field norms:

391 See, e.g., IGZ, Rapport van het inspectiebezoek aan Altenova te Arnhem op 24 en 29 juni 2011
392 See, e.g., IGZ, Rapport van het follow up inspectiebezoek aan ’t Blauwbörgje te Groningen op 8 
november 2011, p. 7-8
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“In case of a goal act: if it is not stated in the act, but there is a guideline 

which is nationally accepted, and everyone – or at least 80% – follows 

this guideline, then we can demand that the other 20% also stick to that 

norm.”393

In case of staffing level, this means that the inspectors have an idea of what a 

‘normal’ staffing level for a certain group of residents would be: the staffing level 

that other well-functioning care providers have. If the plan of a care provider 

diverges substantially from this ‘normal’ staffing level, the inspectors will start 

digging around for proof that the care is not provided as it should. This can 

be information from the client council, which, for example, can express that 

residents need to wait a long time before their calls for help through the ‘alarm 

system’ are answered, or a difference between the individual care plan and 

the care records which describe how the care was provided in practice. In the 

reports, the supervisors include a description of all aspects of the care provision 

and organization around the staffing level theme which together paint a picture 

of risks to the quality of care. Together, this description of circumstances will 

lead the inspectors to decisions on whether the nursing home has a (high) risk 

for wthe quality of care related to the staffing level. This can be illustrated by the 

following sections of a supervision report:

“The staffing level of Friday 30 October [the day of the supervision visit] 

did neither from a qualitative point of view nor from a quantitative point 

of view meet the norm as laid down in the basic schedule which the 

organization has drafted itself. (...) A point of concern is the tight staffing 

during the night shifts, especially in combination with the architectural 

circumstances in the newly built unit for the residents with a care 

indication for psycho-geriatric care. For 36 clients, one care aide is present 

from 23.30 to 7.00 am. The 36 clients are situated in six different closed 

compartments on each floor. If the night shift staff is in one of the rooms of 

a client, she has no view over the other clients who have been entrusted to 

393 Interview Healthcare Inspectorate, senior hospital inspector, April 2009: “Bij een kaderwet: als het 
niet in de wet staat, maar er is een richtlijn die landelijk geaccepteerd is, of als iedereen het doet (tenminste 
80%), dan kunnen we hardmaken dat de overige 20% zich hier ook aan houden.”
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her care. Because the staffing level is minimal on several measuring points, 

this topic scores as a very high risk.”394

After these criticisms on the staffing level of the care provider, the report 

continues to criticize the qualification level of the staff:

“(…) based on the basic staffing schedule, very few care aides with 

qualification level 3 are scheduled in nursing home De Kreek, especially 

on the psycho-geriatric units. Research from Nivel395 shows that good 

care provision does not only consider the number of staff but also the 

education level and the specific skills and competences which are present 

on a [psycho-geriatric] unit. According to the same report, the care needs 

of psycho-geriatric clients are increasing and the care which should be 

provided becomes more specific and complex. It can be questioned whether 

staff with level 0-2 are equipped to provide this increasingly complex 

care to clients in a nursing home setting. (…) Because there is structural 

understaffing of permanent staff, because there are many changes in the 

substituting staff, and because the qualification level does not sufficiently 

match the care needs of the clients in the nursing home De Kreek, this 

topic scores a very high risk.”396

394 IGZ, Rapport van de inspectiebezoeken aan verpleeghuis De Kreek te ’s-Gravenzande op 26 en 
30 oktober 2009, p. 14: “De bezetting van vrijdag 30 oktober jl. was zowel in kwantitatief opzicht als in 
kwalitatief opzicht onder de norm van het ZZP-basisrooster dat de organisatie zelf heeft opgesteld. (…) 
Een punt van zorg vormt de krappe bezetting tijdens de nachtdiensten met name in combinatie met de 
bouwkundige omstandigheden in de nieuwbouw voor pg-cliënten. Per 36 cliënten is er van 23.30 uur tot 7.00 
uur één verzorgende aanwezig. De 36 cliënten bevinden zich in zes verschillende afgesloten compartimenten 
per etage. Als de nachtdienst op een van de kamers van de cliënten is, heeft zij geen zicht op de andere 
cliënten die aan haar zorg zijn toevertrouwd. Omdat de personele bezetting in ieder geval op verschillende 
meetpunten minimaal was, wordt op het dit onderwerp een zeer hoog risico gescoord.”
395 NIVEL (2007, 2012), De dagelijkse bezetting en kwaliteit van zorg in instellingen voor langdurige zorg
396 IGZ, Rapport van de inspectiebezoeken aan verpleeghuis De Kreek te ’s-Gravenzande op 26 en 
30 oktober 2009, p. 14-15: “Zoals hierboven al geschetst is de inzet van zorgverlenende medewerkers 
van kwalificatieniveau 3 in verpleeghuis De Kreek en vooral op de pg-afdelingen op basis van het ZZP 
basisrooster uiterst mager. Uit onderzoek3 van het Nivel blijkt dat het leveren van een goede zorgverlening 
niet enkel om de hoeveelheid personeel gaat, maar ook om het opleidingsniveau en de specifieke vaardigheden 
en competenties die aanwezig zijn op een Bopz-afdeling. Volgens ditzelfde rapport blijkt dat de zorgbehoefte 
van psychogeriatrische cliënten toeneemt en dat de zorg die geboden wordt steeds specifieker en complexer 
wordt. Het is de vraag in hoeverre medewerkers van niveau 0-2 zijn toegerust om op verantwoorde wijze 
steeds complexere zorg te bieden aan cliënten in een verpleeghuissetting. Omdat er sprake is van een 
structurele onderbezetting van vaste personeelsleden, er veel wisselingen zijn bij invallend personeel en het 
kwalificatieniveau onvoldoende aansluit bij de reële zorgbehoefte van de cliënten in verpleeghuis De Kreek 
scoort dit onderwerp op zeer hoog risico.”
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The quotations from the report illustrate, first of all, that the supervisors based 

their score on ‘staffing level’ first on the fact that the actual staffing level does 

not meet the staffing plan as drafted by the care provider. This statement was 

combined with the observation that it was impossible that during the night 

shift one care aide could keep an eye on the 36 clients, split over 6 units, which 

were entrusted to her. We see therefore that the self-binding force of the nursing 

home’s staffing plan is combined with an observation that the staffing level of 

the night shift does not meet what the supervisors consider ‘normal’.

On the qualification level of the staff, the supervision report refers to a 

report of a research organization, Nivel. This report is not referred to as a field 

norm, but it nevertheless is used to add force to the argument that qualification 

level 0-2 is not sufficient to take care of psycho-geriatric clients. The report 

combines the care provider’s own plan, the supervisor’s view on how grave 

the care provider digresses from ‘normal’ care provision, and a report from an 

independent organization to conclude that the care provider scores a high risk 

on staffing level and qualification level of staff.

After the inspectors have described on which norms and themes the nursing 

homes score a risk for the quality of care, the supervision reports conclude 

with a section on ‘measures to take’. The inspectorate can demand from the 

care provider to draft the missing protocols and plans, but it can also demand 

more concrete things, such as that the care provider immediately should start 

educating its staff on certain topics397, or that for each client the diagnosis (cause) 

of incontinence should be determined and documented in the individual care 

plan.398 The report on nursing home De Kreek, for example, demanded both that 

the care provider should present a plan of improvement on all topics discussed 

in the report, but it also stated: “The inspectorate expects from you that you 

immediately fix the qualitative and quantitative staffing level.” This means the 

inspectorate can demand an increased staffing level and qualification level of the 

staff, even though the (field) norms on this topic are open.

When the inspectorate argues in a supervision reports that there are risks to 

the quality of care, it does not need to prove that these risks have ‘materialized’ 

or that a ‘rule is violated’. This provides the inspectorate with considerable 

397 IGZ, Rapport van het vervolginspectiebezoek aan Beth Shalom, locatie Buitenveldert te Amsterdam 
op 21 juni 2011, p. 21
398 IGZ, Rapport van het follow up inspectiebezoek aan ’t Blauwbörgje te Groningen op 8 november 
2011, p. 15
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room to include all observations in its supervision reports, without having to 

prove that residents were already hurt. As discussed in the first section, when 

the inspectorate finds that there are grave risks to the quality of care, it can 

decide to instate ‘tightened supervision’. ‘Tightened supervision’ means that 

the supervisors will pay regular (un)announced visits, to monitor the progress 

of a care provider. Neither the supervision report nor the decision to instate 

‘tightened supervision’ are decisions which the care provider can appeal, since 

both are defined as ‘corrective measures’ instead of ‘administrative decisions’. 

Still, both are published on the inspectorate’s website and can have a serious 

impact on the care provider due to an effect of ‘naming and shaming’.

The fact that the inspectorate very seldom takes the step of taking 

administrative measures to follow up on the corrective measures does not 

mean that the norms which the inspectorate bases its reports on are not 

experienced as binding or that the inspectorate is seen as ‘soft’. The measure of 

‘tightened supervision’ is not a ‘soft’ measure. The decision is published which 

generates bad publicity. Also, the continuous updates which need to be sent 

to the inspectorate on the progress and the frequent supervision visits which 

come with the ‘tightened supervision’ are stressful for a care provider. To most 

care providers, it is of great importance to prevent to be put under ‘tightened 

supervision’, which provides a strong incentive to comply with the demands of 

the inspectorate.

In conclusion: the inspectorate frequently decides that care providers do 

not meet the field norms or their own internal plans and protocols. At the same 

time, the inspectorate incorporates its own ideas of what ‘normal’ compliance 

with the goal legislation is, although it has not formulated these norms in an 

explicit manner but supervisors use implicit norms of what they perceive as 

‘normal’. And finally, care providers also receive the freedom to explain why 

they have chosen for alternative solutions or have reached different results. This 

means that the field norms and internal plans and protocols function as semi-

entrenched rules. In general, the norms are (self-)binding for the care providers, 

but there is room for both the inspectors and inspectee to deviate from the rule, 

if well motivated.
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7.5 Conclusion

In this chapter, we have seen how the inspectorate supervises on field norms 

and care plans. The inspectorate uses the Quality Framework of the Steering 

Group Responsible Care as the basis for its supervision on the implementation 

of the Quality Act in the elderly care sector. Next to the Quality Framework, 

it also supervises on the implementation of many different protocols drafted 

on specific medical topics by different professionals’ associations, such as the 

protocol on prevention of fall incidents. The fuzzy legal status of these field 

norms is apparently not problematic for the inspectorate. And because the 

inspectorate uses them in the supervision, the norms become more entrenched.

We have seen that the inspectorate in its supervision follows the different 

topics as described in the Quality Framework. The handbook on elderly care 

supervision which forms the basis of the supervision hardly contains additional 

rules, but summarizes all field norms that the inspectorate will use in its 

supervision. It focuses on three different aspects per topic: is there a plan, is the 

plan known and is it implemented? In case of abstract norms from the Quality 

Framework, such as the norm on “sufficient staffing level”, the inspectorate 

bases its supervision largely on whether the care provider has followed its own 

plan on what the “sufficient staffing level” for this particular provider would be. 

Based on what the inspectorate considers to be ‘normal’ from its experiences 

in the field, the inspectorate can take further steps if necessary, and decide that 

even though a care provider has kept its own plan, this plan does not match the 

general practice in the field. The inspectorate can then for instance demand a 

higher staffing level.

In the supervision reports, we see that the inspectorate describes in detail 

which circumstances it has encountered in the nursing home and whether these 

circumstances meet the field norms. The inspectorate has considerable freedom 

in its way of incorporating all these circumstances in its decision of whether a 

care provider has implemented all norms. It does not need to draft its own set 

of detailed enforcement rules, because it uses the abstract goal rules and field 

norms in its supervision, combined with what is ‘normal’ in the field (based on 

its own observations), and what the care provider has planned for itself.

Whether all individuals receive responsible care is not part of the Healthcare 

Inspectorate’s supervision tasks. The inspectorate does not intervene in 

individual cases if it receives complaints from residents in nursing homes. 
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Incidental problems in the care provision are not part of the inspectorate’s 

domain. These problems should be solved through the complaints councils of 

each care provider, and can eventually be settled in court through private law. 

However, as soon as these individual complaints add up to signs of a larger 

problem in the organization, or if an the maltreatment of an individual resident 

shows that more residents in the care provider are at risk, the inspectorate does 

need to come into action.

We have seen that, even though the inspectorate cannot intervene in 

individual cases, the perspective of the individual is part of the supervision in a 

several ways. The supervisors look in each supervision into different individual 

care journals. These journals should include both the individual care plans and 

a report of how this plan was executed. If it becomes clear from these individual 

care journals that there are no individual care plans, that the care plans are not 

specific enough, or do not incorporate all relevant topics, the care provider will 

have to amend this. And if the care journals show that the existing care plans 

were not followed – that residents did not receive the care as was agreed in 

the care plan – this will also be reported as non-compliance with the Quality 

Framework, which demands that care plans should be implemented by the 

care provider. This shows that next to the field norms being binding for the 

care providers, the internal protocols and individual care plans which the care 

providers draft are also self-binding.

However none of the staff and management interviewed in the Dutch case 

report this self-binding aspect as a problem, since care providers always have 

room to explain why a certain plan was not followed. If the other chosen 

solution is in the interest of the residents, the inspectorate will not demand that 

the care provider follows its initial plans. Because of this degree of flexibility, the 

inspectorate can supervise on the implementation of abstract goal rules, while it 

still leaves room for alternative, equally ‘responsible’ solutions.

Next to guiding the discussions on the content of the internal protocols 

and care plans of care providers, the Quality Framework also had clear legal 

consequences, since the inspectorate has used the norms of the Quality 

Framework as binding rules for all field actors. From a legal point of view, this is 

strange. Although many umbrella organizations and field associations took part, 

not all care providers are members of the umbrella organization and therefore 

not all organizations that are bound by the norms participated in making the 



ConCretIzatIon by the InsPeCtorate  185

norms. In its current form, the care providers’ association is not even part of the 

drafting parties.

From the above, one can both conclude that the Quality Framework has a 

central position in the concretization process of the Quality Act, but also that 

the Healthcare Inspectorate plays a decisive role in choosing which topics of the 

Quality Act are focused on. However, this does not mean that the inspectorate 

is omnipotent. On one crucial aspect, the care providers are supervised only 

marginally: the drafting of the individual care plan. The inspectorate checks that 

the care plans are there, that the plans are adjusted to the individuals (which 

means in this case: that they are not all the same), and that the clients were 

involved in the drafting of the plan. But no one but the client and staff is actually 

present at the meeting. Many of the norms from the Quality Framework on a 

range of topics demand that the care is adapted to the individual needs of the 

resident. But there is little possibility to check whether the care provider in the 

actual drafting of the care plan presented the resident with different options or 

incorporated the wishes of the client in the care plan. Only if client councils are 

active enough to report that care plans are not truly individualized but adapted 

to the organizational demands of the nursing home, the inspectorate will be able 

to include this aspect of implementation of the field norms in the supervision. 

The weakest spot of the concretization system therefore lies in the fact that 

many field norms boil down to ‘adapt the care on topic x to the wishes or needs 

of the client’, and that it is very hard for a supervisor to tell whether the care 

provider actually implemented these norms by listening to and incorporating 

the individual’s wishes in the individual care plan.





Part III
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Regulation on quality of 
nursing home care in Sweden

We have arrived at the third part of this thesis: the Swedish case study. As 

explained in chapter 1, the goal of mapping this second regulatory regime 

is to determine whether public actors participate in different ways in the 

concretization process of a goal act than private actors do. Does the choice for 

either a focus on private or public actors leads to a different type of rules and a 

different division of power over the actors in the regulatory regime?

In order to cover the same area in my Swedish and Dutch case study, I will 

study the regulatory regime of two Swedish goal acts. Whereas the quality of 

elderly care in the Netherlands is regulated by one act, the quality of elderly 

care in Sweden is regulated by both the Social Services Act, which we already 

encountered in chapter 1, and the Health and Medical Care Act (Healthcare 

Act).399 The Swedish legislature distinguishes between healthcare, which 

includes all care focused on curing medical conditions, and social services, 

which focus on supporting people in their daily activities. Social services, for 

example, include assistance for elderly people, disabled people, people with 

addiction problems, or families in need of assistance. Social services in Sweden 

also include all types of social security for people who are not able to support 

themselves. The concretization process of the goals on nursing home care of the 

Social Services Act runs in many respects parallel to the concretization process of 

the Healthcare Act. Therefore, I will discuss them as one concretization process.

This chapter will focus on the parts of the acts which concern the regulation 

of nursing home care. I will show how the legislation started out as clear goal 

399 Socialtjänstlagen (2001:453) and Hälso- och sjukvårdslagen (1982:763)
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legislation when the acts were formulated in the 1980s, and how the legislature 

gradually has concretized the main goals with extra subgoals. However, we will 

see that both acts still leave a lot of room for a concretization process by other 

actors. Just as in the first chapter on the Dutch case study, this chapter will also 

examine which actors concretize the acts on lower levels, in preparation of the 

following chapters of the Swedish case study.

By determining the content of these two acts – what is already decided on 

in the act, and what is left to the regulatory regime – this chapter paves the 

way for the following chapters on the most important actors of the Swedish 

regulatory regime: the National Board of Health and Welfare (NBHW), the 

municipalities and the municipal and private care providers. We will see in 

chapter 9 that Swedish role of regulator is not fulfilled by a group of private 

umbrella organizations but by a national public agency: the NBHW. But does 

the NBHW as a public body make different types of rules than its Dutch private 

counterpart, besides the obvious difference in legal status of the documents it 

produces? We have seen how the Dutch goal legislation has been concretized 

into different care themes and indicators with a large focus on how to measure 

the quality of care, in order to reach more transparency towards care purchasers, 

the inspectorate and patients. Can such a focus on measuring and transparency 

also be found in the NBHW’s concretization? And are the roles of monitoring 

and regulation intertwined in the Swedish regulatory regime as they are in the 

Netherlands?

Also the role of care purchaser is in Sweden performed by a public actor, 

instead of by private organizations as in the Netherlands. Chapter 10 will discuss 

how the Swedish care purchasers, the municipalities, play a role in concretizing 

‘good nursing home care’. The Dutch private care purchasers mainly focus on 

client satisfaction and administrative requirements, such as a healthy economic 

situation of the care providers, rather than on quality of care itself. Do the 

Swedish municipalities play a different role in the regulatory regime than their 

Dutch counterparts, since they carry a political responsibility for the quality of 

care?

Chapter 11 will look at the quality management systems of three care 

providers, by discussing how these care providers concretize the existing 

regulation further. The chapter will look for differences between how Swedish 

and Dutch care providers draft their quality management systems and it will 

determine whether the differences in the rest of the concretization process 
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lead to a difference in the concretization process on the ‘workplace’. The final 

chapter or the Swedish case study, chapter 12, will focus on the whether the 

Swedish national inspectorate contributes to the concretization of the goal acts 

and whether this differs from the way the Dutch inspectorate fulfills its role.

But first we will turn to the content of the Healthcare Act and the Social 

Services Act to see what material the legislature has given the regulatory regime 

to work with.

8.1 The Health and Medical Care Act

Since 1983, the Health and Medical Care Act (Healthcare Act) has regulated all 

healthcare provided in Sweden.400 It defines the term ‘healthcare and medical 

care’ as: “measures for the medical prevention, investigation and treatment of 

injury and disease”, including ambulance services and the care of deceased 

people. The responsibility for the provision and quality of healthcare is split 

over two groups of actors: the county councils and the municipalities.401 In 

short, the municipalities are responsible for all healthcare provided within 

nursing homes, whereas the county councils are responsible for all other 

healthcare. County councils can sign an agreement with the municipalities that 

the municipality also takes over the responsibility for home nursing (which 

includes home nursing for elderly people). Since my case studies focus on care 

for people in nursing homes, only the general part of the Healthcare Act and 

the parts on the responsibilities of the municipalities will be described in this 

chapter. The chapter on the county councils’ medical care falls outside the scope 

of this thesis.

The Healthcare Act is seen as one of the early Swedish framework acts.402 

It merged several separate acts into one and gave the healthcare legislation one 

overarching goal. With its focus on abstract goal rules, the Healthcare Act was 

400 In the (unofficial) translation of 2003 by the Ministry of Health and Social Affairs, this Act is called 
the Health and Medical Services Act. However, in the text of the translation, the translators have also 
used ‘health and medical care’ as a synonym for ‘health and medical services’, whereas the Swedish 
text only uses one term all the time: ‘hälso- och sjukvård’. In order to prevent confusion, I have chosen 
to alter the translation and only use ‘health and medical care’, thereby making the translation more 
consistent and bringing it closer to the original wording. This translation also shows the similarities 
with the Dutch Act (‘responsible care’) better.
401 Sweden is split in 20 county councils (landsting) and 290 municipalities (kommuner).
402 Esping (1994), Ramlagar i förvaltningspolitik
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seen as an important instrument in granting the local government the freedom 

to organize its healthcare after local needs and conditions.403 Since the first 

version, the Healthcare Act has been revised numerous times by consecutive 

governments. Because of the additions, several authors state that the Healthcare 

Act no longer is a clear framework act.404 However, even though several detailed 

provisions have been added, I will show that the act is a goal act: its core is 

formed by abstract goal rules which are directed at a regulatory regime that is 

supposed to concretize them, while the Swedish state still keeps some control 

over the topic by stating the overarching (sub)goals.

8.1.1 The goal of ‘good healthcare’

When the Healthcare Act was drafted, it was the first time that an act stated 

the main goal of healthcare in Sweden. Previously, several different acts had 

regulated healthcare, but the lack of an overarching goal led to coordination 

problems. The Healthcare Act was – among other reasons – drafted to solve these 

problems by integrating the different acts and stating one main goal for all health 

and medical care. The Government described the Healthcare Act at the time as a 

framework act which replaced the older detailed legislation. The Healthcare Act 

should grant the local government a lot of freedom to form the care according 

to local needs and conditions, within an overarching national goal.405 The act 

opens with a so-called portal provision, which, as Sterzel describes, has little 

direct legal consequences but rather serves to phrase the overall spirit of the law 

and connect the different healthcare areas the act covers.406:

Healthcare and medical care aims at assuring the entire population of good 

health and care on equal terms.

Care shall be provided with respect for the equal dignity of all human 

beings and for the dignity of the individual. Priority for healthcare and 

medical care shall be given to the person whose need of care is greatest.407

403 Prop. 1981/82:97, p. 16 ff.; Johnsson and Sahlin (2010), Hälso- och sjukvårdslagen, p. 15
404 Johnsson and Sahlin (2010), Hälso- och sjukvårdslagen, p. 11
405 Prop. 1981/82:97, p. 1
406 Johnsson and Sahlin (2010), Hälso- och sjukvårdslagen, p. 39; Sterzel (2009), Författning i utveckling
407 Section 2 Healthcare Act. The second part was added to the act in 1997.
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The portal provision is not further specified in the act, but the preparatory 

works408 explain somewhat more what the goals stand for: ‘good health’ is more 

than the absence of disease, and it includes all physical, psychological and social 

factors, which together enable a good quality of life.409

The articles with a more direct legal impact are sections 2a-h, 3 and 18. 

These sections state the legal responsibilities of local government. Section 3 

states that the county councils shall offer good healthcare and medical care to 

all inhabitants of the county, and section 18 requires that municipalities “shall 

offer good healthcare and medical care” to all residents in nursing homes within 

the municipality.

Section 2a until 2h specify what is meant by ‘good healthcare and medical 

care’.410 Of these, section 2a, b, c and e are relevant for elderly care. Section 2a 

states that:

Healthcare and medical care shall be conducted so as to meet the 

requirements of good care. In particular this means that it must

 1.  be of good quality and cater to the patient’s need of security in care 

and treatment,

 2.  be readily available,

 3.  be founded on respect for the self-determination and privacy of the 

patient,

 4.  promote good contacts between the patient and health and medical 

staff.

 5.  cater to the patient’s need of continuity and safety in care.

Care and treatment shall as far as possible be designed and conducted in 

consultation with the patient. Different services shall be coordinated in an 

appropriate way.

Every patient having recourse to healthcare and medical care shall, except 

where manifestly unnecessary, be given a prompt medical assessment of 

his state of health.

408 In Sweden, preparatory works are often treated as a legal source which not only explains what 
the legislature had in mind when drafting the act, but thereby also specifies the act. See, for example, 
Adlercreutz and Nyström (2010), Labour Law in Sweden, p. 50; and Nordiska ministerrådet (2005), 
Lagstiftningspolitik, p. 100 ff
409 Prop. 1996/97:60, p. 17
410 2d, 2f, 2g and 2h concern care for deceased persons, care for children, and the use of experimental 
new methods, and will therefore not be discussed any further.
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Section 2b states the patient’s right to information:

The patient shall be given individualized information concerning:

 1.  his state of health,

 2.  the research, care and treatment methods available,

 3.  his possibilities to choose care provider within the publicly financed 

healthcare, and

 4. the care guarantee.

If this information cannot be supplied to the patient, it shall be supplied to 

a close relative instead. [...]

Section 2c declares that healthcare also includes the prevention of ill health 

and that people should be informed on the methods of prevention. Section 2e 

states: “Where healthcare and medical care is conducted, there shall be present 

the staff, facilities and equipment necessary in order for the provision of good 

care to be possible.”

Section 2a, b, c and e all add content to the goal rule in section 18 which 

states that municipalities shall offer ‘good healthcare and medical care’ in 

nursing homes. In addition to these sections, section 18a also contributes to the 

content of section 18. It declares that when the municipality provides “several 

alternative treatments which accord with science and proven experience” 

patients should be given the possibility to choose the alternative which they 

prefer if the extra costs this choice might bring are justifiable. However, the 

patient is not entitled to treatment outside the municipality of which he or she 

is a resident, if the home municipality can offer treatment in accordance with 

science and proven experience.

8.1.2 Responsibility of municipalities

Different from the Dutch Quality Act, the Healthcare Act does not only address 

care providers, but directly addresses local government – county councils and 

municipalities –as well. This is entirely in line with the principle of municipal 

autonomy411, which has a strong tradition in Sweden and implies that what can 

be organized on a local level is left to this local level to govern.412 The Healthcare 

Act contains rules on how the responsibilities for healthcare are divided between 

411 In Swedish: kommunalt självstyre
412 Statskontoret (2011), Kommunalt självstyre och proportionalitet
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the county councils and the municipalities. In 1992, the Healthcare Act was 

substantially revised, through the so-called Ädelreform, by making municipalities 

responsible for elderly healthcare. Before 1992, the responsibility for healthcare 

for elderly people was located with the county councils, but municipalities 

were responsible for housing and other social services for elderly people. This 

resulted, for example, in prolonged hospital stays for elderly people, because 

municipalities refused to provide rooms in nursing homes for people who 

were recovering from hospital treatments.413 The reform made municipalities 

responsible for both the healthcare and social services for elderly people in order 

to solve such coordination problems.

The reform led to a completely new chapter in the Healthcare Act, which 

regulates the healthcare of municipalities, and many extra sections on where 

the county council’s responsibility ends and the municipality’s responsibility 

begins. Hospital care for elderly people is, for example, still part of the 

responsibility of the county councils, but all care in nursing homes is located 

with the municipalities. Only county councils are allowed to employ doctors 

(municipalities are not),414 but when residents of nursing homes need to see a 

doctor, the municipality has the responsibility to call a doctor and the doctor is 

‘borrowed’ from and paid for by the county council.415 For this cooperation, the 

county council and municipality should sign contracts on how many and which 

kind of doctor’s care the municipality needs.416 Also, every municipality should 

appoint, or let care providers appoint, a Medically Responsible Nurse417, which 

among others is responsible for “the existence of routines whereby physicians or 

other health and medical service staff are contacted when a patient’s conditions 

so requires”.418 I will come back to the duties of the Medically Responsible 

Nurse later.

413 The Act (1990:1404) on the financial responsibility of municipalities for certain health and medical 
care, and the accompanying Regulation (1991:1278), state together that if elderly people need to 
stay longer in hospitals than necessary, municipalities have to pay for the care they receive in the 
hospitals (normally financed by the county councils), to urge municipalities to arrange enough space 
in municipal nursing homes. Lag (1990:1404) om kommunernas betalningsansvar för viss hälso- och 
sjukvård / Förordning (1991:1278) om kommunernas betalningsansvar för viss hälso- och sjukvård
414 Section 18, fourth part Healthcare Act
415 Section 26, first part Healthcare Act
416 Section 26, second part Healthcare Act
417 In Swedish: Medicinskt Ansvarig Sjuksköterska (MAS)
418 Section 24 Healthcare Act
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8.1.3 Quality management and further regulation

Even though the Healthcare Act contains many more sections, the other articles 

do not specify ‘good healthcare and medical care’ any further. I will shortly 

describe the sections which are relevant for elderly care.

In 1997, the Swedish legislature added a section on quality assurance: “The 

quality of activities in healthcare and medical care shall be systematically and 

continuously developed and secured.” The section shows strong resemblance 

to the section on quality management in the Dutch Quality Act. Quality 

management is not a necessary feature of goal legislation, but goal legislation 

does make it logical to integrate quality management notions. And both in the 

Swedish and Dutch case study, we see that the integration of quality management 

in the goal acts greatly influences the shape of the concretization process.

Next to the section on quality management, three sections on management 

responsibility419 are of importance. Section 28 states, “the management of 

healthcare and medical care shall be organized in such a way as to provide a 

high level of safety for patients and good quality of care, as well as promoting 

cost-efficiency.” Sections 29 and 30 specify this further: “Within healthcare and 

medical care, there shall be a person responsible for the [nursing home] (the 

nursing home manager420). The nursing home manager, however, may decide on 

the diagnosis or care and treatment of individual patients only if he or she has 

sufficient competence and experience.”421 The exact duties of a nursing home 

manager are up to the care provider to decide. A care provider can also decide 

which competences and education a nursing home manager needs: he or she 

does not have to be a doctor or a nurse. However, if the nursing home manager 

lacks professional knowledge in some areas, he or she should cooperate with 

someone who has these competences.422 Finally, section 30 says, “the nursing 

home manager may entrust the performance of individual managerial duties 

to employees within the [nursing home] having sufficient competence and 

experience.”423

419 In Swedish: ledningsansvar
420 In Swedish: verksamhetschef
421 Section 29, part 1 Healthcare Act
422 Johnsson and Sahlin (2010), Hälso- och sjukvårdslagen, p. 291-294
423 Section 30 Healthcare Act
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Finally, the Healthcare Act also authorizes the government to issue further 

regulation. The government can issue further regulation “concerning healthcare 

and medical care as are needed for the protection of individuals or otherwise 

for the conduct of healthcare and medical care.”424 However, this competence 

is seldom used. Instead, the government uses its competence of entrusting an 

authority to make rules if necessary for the protection of individuals to the 

National Board of Health and Welfare (NBHW)425.

8.1.4 Related acts

As in the Netherlands, the Swedish Healthcare Act is not the only act on 

healthcare. Separate acts regulate healthcare documentation, secrecy, information 

duties of municipalities and independent public agencies, and the handling of 

medication. In practice, the Healthcare Act serves as a baseline and these other 

more detailed acts regulate specific topics within the large area of healthcare, 

thereby complementing the broader framework act.426 Most important for the 

Swedish case study are the Patient Data Act and the Patient Safety Act.

The Patient Data Act427 regulates how patient information and medical 

records should be handled in healthcare. It states that professionals have a 

responsibility to keep a medical record which should contribute to “a good and 

safe care of the patient”.428 The medical record should be a source of information 

for the patient himself, for the care provider in its further development of the 

care provision, for different inspectorates and for research. Medical records 

should always contain information on the patient’s health status, the diagnosis, 

the healthcare interventions that are planned, and the decision of the patient on 

possible choices of treatment and a possible second opinion.

The main goal of the Patient Safety Act429 is to prevent adverse affects of 

healthcare: to prevent patients being harmed in the care process instead of 

424 Section 32 Healthcare Act: “Regeringen får överlåta åt Socialstyrelsen att meddela föreskrifter till 
skydd för enskilda.”
425 In Swedish: Socialstyrelsen. See section 7.4.1.
426 SOSFS 1997:10. Socialstyrelsens allmänna råd; Medicinskt ansvarig sjuksköterska i kommunernas 
hälso- och sjukvård.
427 In Swedish: Patientdatalag (2008:355)
428 Chapter 3, section 1 and 2 Patient Data Act
429 In Swedish: Patientsäkerhetslag (2010:659). In this section I only comment on the parts of the 
act which directly affect the concretization of the Healthcare Act. Before 2010, the responsibility 
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being cured. The Patient Safety Act refers to the Healthcare Act, and repeats 

the demand that care providers shall plan, lead and control the facility in a way 

that good care can be provided.430 It continues to state that care providers shall 

take the measures which are necessary to prevent adverse effects of healthcare 

on patients health.431 It also regulates the duties of healthcare staff. Healthcare 

staff should provide “competent and careful healthcare” in accordance with 

“science and reliable experience”, and in consultation with the patient. Care 

staff should show patients “consideration and respect”.432 It is also made clear 

that healthcare staff carries its own responsibility for the care they provide 

but that this does not diminish the responsibilities of others (such as the care 

provider).433 Healthcare staff has the obligation to contribute to high patient 

safety within the facility, including the responsibility to report on any adverse 

health effects they encounter in their job.434

The term “in accordance with science and reliable experience” is a term 

which is concretized and interpreted in parallel to the term “good healthcare”. 

One could say that it is a subgoal of the overarching goal “good healthcare” 

aimed at individual healthcare professionals directly instead of their employers.

8.1.5 The Healthcare Act as an example of goal legislation

In comparison, the Swedish Healthcare Act contains more subgoals than the 

Dutch Quality Act. Where the Dutch act only states that healthcare should be 

‘patient oriented’, the Swedish act articulates several components of ‘patient 

oriented’ healthcare: care which is in consultation with the patient, promotes 

good contacts between patient and staff, is founded on the respect for self-

determination and respects the privacy of the patient. When the Dutch act states 

‘tuned to the realistic needs of the patient’, the Swedish act instead mentions 

of care professionals was regulated by the Act on the Responsibilities of Health Care Staff (Lag om 
yrkesverksamhet i hälso- och sjukvård, LYHS).
430 Chapter 3, section 1 Patient Safety Act
431 Chapter 3, section 2 Patient Safety Act; care providers should also draft a timeframe for when they 
will take the measures which they do not take immediately.
432 Chapter 6, section 1 Patient Safety Act: sakkunnig och omsorgsfull, vetenskap och beprövad erfarenhet, 
omtanke och respekt.
433 Chapter 6, section 2 Patient Safety Act
434 Lex Maria, Chapter 6, section 4 Patient Safety Act
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several needs: safety, security, continuity, prompt medical assessment and 

accessibility (readily available healthcare).

However, adding these subgoals to the act does not change the legislative 

style of the act. The act is still clearly goal oriented: it contains both a general 

goal of good healthcare and several subgoals. Apart from a few exceptions – 

section 2b on information to the patient and section 18a on a patients’ right to 

choose between alternatives – it does not state how the goals should be reached, 

but it places the responsibility for providing ‘good healthcare and medical care’ 

with other actors, in this case the county councils and municipalities, thereby 

creating a regulatory regime for the act. The subgoals specify a few themes of the 

general goal, but do not elaborate in detail on what ‘good healthcare and medical 

care’ are. Especially, if one focuses on elderly care, very few extra sections have 

been added in which the national legislature specifies the meaning of the more 

general goal. The goal rules of the act do not merely constitute a safety net for a 

detailed rule set, but instead the (sub)goal rules form the core of the act, and the 

detailed rules only pinpoint some specific items within this much broader goal 

rule. The Healthcare Act is therefore a goal act which contains an overarching 

goal rule (‘provide good healthcare and medical care’) and several subgoals.

8.2 The Social Services Act

As indicated earlier, Swedish nursing homes are at the crossroad of two acts. 

Nursing homes provide (daily) healthcare, which is regulated by the Healthcare 

Act, but they also provide services which can be described as assistance in all 

daily activities, which are regulated by another act: the Social Services Act. These 

services include, for example, getting dressed, help with personal hygiene, help 

with eating, and assistance with participating in social activities.

When the Social Services Act was introduced in 1982, it merged several 

smaller acts on different topics, and thereby abandoned the previous system in 

which every service was regulated separately.435 Instead, the Social Services Act 

provides an overall view on a wide range of municipal services.436 Next to the 

daily care for elderly people, these ‘social services’ include livelihood support 

435 Socialtjänstlag (1980:620)
436 Norström and Thunved (2008), Nya sociallagarna, p. 39
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(social security), transportation and adapted housing for disabled people, youth 

care and family care, and rehabilitation programs for people with addictions.

Just as the Healthcare Act, the Social Services Act is regarded as one of the 

early framework acts. Consistent with the decentralization philosophy – which 

was one of the ideas behind introducing goal legislation in Sweden, as we saw 

in chapter 1 – the articles in the Social Services Act are of a general nature 

and locate the responsibility for further specification with the municipalities.437 

The legislature described it as a ‘goal-oriented framework act’, and emphasized 

that the municipalities were given the freedom to shape the provision of social 

services according to local conditions and needs.438 In 2001, the Social Services 

Act was revised.439 Also, this new version is described as a framework act, 

containing a combination of “provisions of a goal-prescribing nature, provisions 

which regulate duties of municipalities and provisions which give individuals 

certain rights.”440 Even though the Social Services Act has become longer over 

the years, this does not imply – just as for the Healthcare Act – that it is not a 

goal act anymore.441 The act still contains one main goal, which is virtually the 

same as the original goal of the act in 1982, supported by subgoals for different 

target groups.

Since the Social Services Act targets different groups of people in different 

chapters, I will not cover the content of the whole Social Services Act. Instead, I 

will focus on the sections which are relevant for the regulation of nursing home 

care, which actually have changed very little over the years.

437 Prop. 2000/01:80, p. 84
438 Prop. 1979/80:1, Om socialtjänsten, p. 139: målinriktad ramlag
439 Socialtjänstlag (2001:453); Prop. 2000/01:80, p. 86
440 Prop. 2000/01:80, p. 86: “...bestämmelser av målsättningskaraktär, bestämmelser som reglerar 
skyldigheter för kommunerna och bestämmelser som ger enskilda särskilda rättigheter.”
441 It has grown from around 4.000 in the 1980s to around 13.000 words in 2011, and is therefore 
almost three times longer than the Healthcare Act and thirteen times longer than the Dutch Quality 
Act. Its length is mainly due to the many procedural rules: it does not only include sections on the 
different social responsibilities of the municipalities, but it also includes sections on delegation to 
private parties, private extra charges, drafting and handling of documentation, professional secrecy, a 
duty for professionals to report abusive situations, and supervision. This should be kept in mind when 
comparing its length to other acts. Both the Swedish Healthcare Act and the Dutch Quality Act do not 
contain these articles themselves, but this does not mean these topics are not regulated, they are just 
regulated in other separate acts.
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8.2.1 Values and portal provision

The Social Services Act states, “Each municipality is responsible for social 

services within its boundaries.”442 But which criteria should these social services 

meet? In the preparatory works of the original Social Services Act, a set of values 

is described, which ever since has been the basis of the social services. The 

preparatory works of the new Social Services Act summarizes these values as 

follows:

“Through the 1980 social services reform, the fundamental goals and 

values were laid down which currently still apply to the social services. 

These are the principles of overall view, voluntariness, prevention and 

making use of the individual’s own resources. The individual’s participation 

and responsibilities should be taken into account. The social services shall 

also be characterized by voluntariness and self-determination, continuity, 

flexibility, normalization443, proximity and freedom of choice. There is 

reason to stress that the fundamental values which characterized the 1980 

social services reform still apply. (…) At the same time, it is important 

to point out that the terms need to be concretized and manifested in the 

daily activities, to avoid that they only develop into empty words without 

a concrete content.”444

The preparatory works thus explicitly stress that these values need to be 

further concretized to form the basis of the social services. Without any further 

concretization, the values will have little legal effect.

442 Chapter 2, section 1 Social Services Act
443 Normalization means that the idea of receiving social services should be seen as normal and not 
make people feel bad when they need these services; that services at home are chosen over services 
within institutions if possible; and that services should be provided as closely as possible to people’s 
homes. For example, elderly people should be allowed to continue to live at home, in the normal 
communities, as long as possible. See Socialutskottets betänkande 2000/01:SoU18, p. 17
444 Prop. 2000/01:80, p. 81: “Genom 1980 års socialtjänstreform lades de grundläggande målsättningarna 
och värderingarna som nu gäller för socialtjänsten fast. Det gäller principerna om helhetssyn, frivillighet, 
det förebyggande perspektivet och att den enskildes egna resurser skall tas tillvara. Individens delaktighet 
och egna ansvar skall beaktas. Socialtjänsten skall också präglas av frivillighet och självbestämmande, 
kontinuitet, flexibilitet, normalisering, närhet och valfrihet. Det finns anledning att betona att de 
grundläggande värderingar som präglade 1980 års socialtjänstreform alltjämt skall gälla. Principerna 
ger inte bara vägledning för socialtjänstens praktiska verksamhet, utan för den människosyn som alltjämt 
skall prägla reformarbetet inom socialtjänsten. Det är emellertid angeläget att påpeka att begreppen måste 
konkretiseras och manifesteras i det dagliga arbetet, så att de inte utvecklas till tomma honnörsord utan 
konkret innehåll.”
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In addition to these underlying values, the Social Services Act starts with 

a very broad portal provision containing an aspirational goal, which is not 

directed at any norm-addressee, but serves to clarify the political ambitions of 

the Parliament with the act.445 This goal is also the same as it was in the first 

version of the act:

Public social services shall, on a basis of democracy and solidarity, promote 

people’s economic and social security, equality of living conditions, and 

active participation in the life of the community.

With due consideration for the individual’s responsibility for his social 

situation and that of others, social services shall be aimed at liberating and 

developing the innate resources of individuals and groups.

Activities shall be based on respect for people’s self-determination and 

integrity.446

The section describes different goals which should be promoted by public 

social services: economic and social security, equality of living conditions, and 

active participation of all people in the community. Also, two of the mentioned 

values are repeated in the portal provision: self-determination and individual 

responsibility. But just as the underlying values of the Social Services Act, this 

portal provision has more symbolic and inspirational value than a legal impact.

8.2.2 Assistance for a reasonable standard of living

For the legally binding sections, we need to move on to section 4.1. This section 

forms the centre of the Social Services Act by prescribing when inhabitants of 

the municipality are entitled to social services and which goal should be reached 

by the services (not only promoted, as in the portal provision):

Persons unable to provide for their needs or to obtain provision for them in 

any other way are entitled to assistance from the social welfare committee 

towards their livelihood (livelihood support) and for their living in general.

Through the assistance, the individual shall be assured of a reasonable 

standard of living. The assistance shall be designed in such a way as to 

strengthen his or her resources for independent living.

445 Prop. 2000/01:80, p. 82.
446 Section 1.1 Social Services Act (unofficial translation of Socialdepartementet)
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The right to assistance for “their living in general” includes the right to live in 

a nursing home when this is necessary to maintain a “reasonable standard of 

living” (when people are too frail to take care of themselves).447

In addition to this general responsibility of the well-being of its citizens, 

the Social Services Act assigns the municipality in section 5.5 the specific 

responsibility for nursing home care. It states, “the municipality shall establish 

special forms of accommodation to provide service and care for elderly people 

in need of special support”, which includes providing for nursing homes. The 

section continues with stating that elderly people should, as often as possible, 

be able to choose when and how services, at home or in the nursing home, are 

provided.448

Section 4.1 is described as a rights-providing rule449: an individual can appeal 

the decision taken by the social welfare committee through an internal appeal 

process and eventually appeal the decision in court (just as the Dutch decision 

of the CIZ can be appealed). The court can replace the decision by its own 

decision with a new content, if the court, for example, deems the municipality 

denied a citizen some social service which it was entitled to.450 This means that 

if an individual asks for a place in a nursing home but only is assigned home 

care, the individual can appeal this decision, and the court can decide to grant 

the individual the right to a place in a nursing home. The court can also decide 

that more or different home care should be provided or how high the social 

welfare benefit should be. In the preparatory works, it is argued that although 

this authority of the courts to replace a municipal decision limits the municipal 

autonomy, it is an important feature of the system in order to safeguard the 

legal certainty of citizens.451 Section 4.1 and 5.5 together state the right of 

the individual to a place in a nursing home if this is necessary to maintain a 

reasonable standard of living, and the duty of the municipality to provide such 

447 Prop. 2001/01:80, p. 93.
448 Section 5.5, part 3 on freedom of choice was introduced in 2011, but according to the government 
it did not constitute any legal change or more detailed rule to the Social Services Act but only clarified 
the law text as it was meant from the beginning: Prop. 2009/10:116, p. 35.
449 In Swedish: rättighetsbestämmelse, as opposed to ‘duty imposing rule’ (skyldighetsbestämmelse), see 
section 7.4.3.
450 Norström and Thunved (2008), Nya sociallagarna, p. 89.
451 Prop. 2000/01:80, p. 90.
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nursing homes. However, these sections do not state anything about content 

other than that it should assure ‘a reasonable standard of living’.

8.2.3 Quality management and qualified staff

In 1997, the term ‘quality’ was introduced in the Social Services Act:

Measures within social services shall be of good quality.452

The article is inspired by the article on quality of care from the Healthcare Act and 

is directly aimed at all organizations involved in assigning and providing social 

services, both public and private.453 In the preparatory works, several aspects 

of good quality are mentioned: legal certainty, the individual’s participation in 

decision making, and easy accessibility of care and services. Good management 

and suitable composition of a team are also mentioned as important for good 

quality.454

The accompanying preparatory works also include a reference to quality 

management, by stating that part of quality is the use of a “well thought-

out method of working […] which underscores the need of follow-up and 

evaluation.”455 The government also states, “(…) development of quality should 

focus on all parts of the operation. This includes the organization’s structure, the 

working process, and the results that are achieved. An important prerequisite to 

develop and evaluate the quality is that one makes use of the knowledge through 

systematical documentation.”456 Furthermore, self-assessment of quality should 

be an important facet of quality management.

A year later, the task of quality management was officially introduced in the 

act:

452 Chapter 3, section 3 Socialtjänstlag (2001:453): “Insatser inom socialtjänsten ska vara av god 
kvalitet.” (translation by Ministry of Health and Social Affairs)
453 Norström and Thunved (2008), Nya sociallagarna, p. 74.
454 Prop. 1996/97:124, p. 52.
455 Prop. 1996/97:124, p. 52.
456 Prop. 1996/97:124, p. 53: “(…) kvalitetsutveckling bör fokuseras på alla delar av verksamheten. Det 
gäller såväl organisationsstrukturen, arbetsprocessen som det resultat man uppnår. En viktig förutsättning 
för att utveckla och bedöma kvaliteten är att kunskap tas till vara genom systematisk dokumentation.”
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The quality of activities shall be systematically and continuously developed 

and assured.457

It was argued that defining the content of ‘quality of social services’ is even more 

difficult than defining ‘quality of healthcare’, since the individual’s preferences 

play a much larger role within the social services and because many different 

solutions can be chosen, especially within elderly care. Therefore, the article 

on quality management was integrated in the act, in order to make sure special 

methods for quality assessment of social services would be developed, which 

take into consideration alternative solutions and evaluates whether individual’s 

preferences are followed.458

Since 1997, section 3.3 also includes a rule on staff which states,

Suitably trained and experienced staff shall be available for performing the 

tasks within the social services.459

This rule is also inspired by the similar rule in the Healthcare Act, and serves to 

stress that qualified staff is essential within social services provision. Qualified 

staff does not only mean staff with official training, but can also, depending 

on the context, mean skilled staff, staff continuously learning new things and 

knowledgeable staff.460

8.2.4 Subgoals on elderly care

Next to the general rules on right to assistance and quality of social services, the 

act contains several subgoals.461 These subgoals, so-called ‘partial goals’, focus 

on different target groups of the social services. Section 5.4 specifies the subgoal 

on elderly care:

Social services for elderly people should aspire for elderly people to live 

their lives with dignity and in well-being (basic value462).

457 Chapter 3, section 3 Socialtjänstlag (2001:453) (introduced in section 7 a Socialtjänstlag 
(1980:620), by change of 1998:855)
458 Prop. 1997/98:113, p. 92.
459 Chapter 3, section 3 SoL: “För utförande av uppgifter inom socialtjänsten ska det finnas personal med 
lämplig utbildning och erfarenhet.”
460 Prop. 1996/97:124, p. 48 and 51.
461 Prop. 1979/80:1, p. 138.
462 In Swedish: värdegrund
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The social welfare committee shall endeavor to ensure that elderly 

people are enabled to live independently and securely and to lead active, 

meaningful lives in the company of others.

The second part was part of the first version of the Social Services Act463 and 

mainly serves to make sure the municipalities also pay attention to loneliness 

and isolation amongst elderly.464 The part on the values (first part of section 

5.4) was added in January 2011, but is in fact nothing more than another way 

of formulating previously mentioned aspects of quality of elderly care. A life of 

dignity is defined in the preparatory works as meaning elderly care which focuses 

on personal and physical integrity, self-determination, participation, adaptation 

to individual needs and courteous treatment of the elderly, in combination 

with measures of good quality. Well-being is defined as the subjective feeling of 

well-being, including a feeling of security (based on for instance continuity and 

reliability of the care) and purposefulness.465

In earlier preparatory works, these elements have all already been mentioned 

as specific parts of quality of elderly care. Good quality of elderly care includes 

or should be characterized by:

– providing information to elderly people and their relatives on the possibility 

of support and help of social services;

– signaling if people are in need of social services which can make the daily 

life of elderly people easier;

– prevention of a larger need of care through early usage of social services 

(for all types of care), for elderly people a rehabilitating approach466 is 

important to prevent and delay need of care;

– professional assessment of needs, which also meets the demands of legal 

certainty;

– real participation467 and influence of the individual on the services that are 

provided;

463 It was deleted from the act in 1998 and reintroduced in 2001 in its original wording, although the 
word ‘securely’ was added extra.
464 Socialutskottets betänkande 2000/01:SoU18, p. 82-83
465 Prop. 2009/10:116, p. 27 ff.
466 In Swedish: rehabiliterande synsätt
467 Prop. 1997/98:113, p 92: Participation means that social services shall be designed after the 
individual’s personal needs, conditions and wishes.
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– respect for every one’s individuality;

– respect for the individual’s self determination, integrity, safety and 

dignity;468

– courteous treatment of individuals “which requires experience, a sensitive 

ear, power of insight and empathy – a conscious attitude.”469

– cooperation and overall view470 of all organizations involved in the social 

services, in which the individual’s need of continuity and safety always 

should weigh more than the organizations’ needs;471

Still, the government chose not to make section 5.4 on elderly care more detailed, 

and thereby not to regulate in more detail what dignity and well-being means, in 

order to provide enough room for municipalities to elaborate and implement the 

terms in their social services.472 Therefore, these different elements of quality of 

elderly care should not be seen as limitative or binding list, but municipalities 

can make adjustments if they feel ‘dignity of life and well-being’ contains other 

aspects.

As becomes clear from these different levels of goals, the same terms are 

frequently recycled. Self-determination is, for example, part of the portal 

provision, an element of the general ‘quality of care’, and an element of the 

subgoal ‘dignity of life’ for elderly care, which means it functions to define goals 

on (at least) three levels in the act. Many other terms are used in the same way 

– participation, integrity, safety, dignity – and are defined and redefined over the 

years in something which resembles a continuous game of musical chairs. For 

example, dignity was earlier used to define quality, and now quality is used to 

define dignity. The government stated when introducing the terms ‘dignity of 

life’ and ‘well-being’ for elderly care that no legal demands were added to the act, 

since what the terms stand for already was something social services for elderly 

needed to comply with, but it argues that it is nevertheless important to add 

these two central values of elderly care, in order to emphasize them and create 

468 Prop. 1997/98:113, p. 91: “(…) skall präglas av respekt för den enskildes självbestämmande, integritet, 
trygghet och värdighet”
469 Prop. 1997/98:113, p. 91-92: “Ett gott bemötande kräver kunnighet, lyhördhet, inlevelseförmåga och 
empati – ett medvetet förhållningssätt.”
470 In Swedish: helhetssyn
471 Prop. 1996/97:124, p. 53-56
472 Prop. 2009/10:116, p. 21.
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clear guidance for the social services for elderly people which is similar for all 

municipalities.473

8.2.5 Social Services Act as an example of goal legislation

We have seen how the Social Services Act is characterized by several interrelated 

general goals. The Social Services Act contains both general goals which apply 

to all social services, and goals which only apply to a certain target group. The 

main goals which apply to all social services are:474

– Social services should assure people of a reasonable standard of living 

(section 4.1)

– Measures within social services shall be of good quality (section 3.3)

Sections 5.4 and 5.5 add specific subgoals for elderly care. Elderly should be 

able to:

– choose the conditions of care (timing and manner of how the care is 

provided)

– live their lives with dignity and in well-being

– live independently and securely

– live active, meaningful lives in the company of others

With these abstract goal-oriented rules, the Social Services Act provides a clear 

example of the shift from rules which prohibit actions to rules which prescribe 

goals, as described by both Strömholm and Westerman. Until 1918, many 

municipalities had the official policy that elderly could only receive assistance 

when they lived in a special ‘poverty home’ and the municipality would refuse to 

provide any help as long as people chose to live in their own homes. After 1918, 

the new legislation contained a right to home care and in addition a rule was 

introduced which stated that it was wrong of municipalities to force elderly who 

needed assistance to move to a nursing home.475 This rule was what Strömholm 

calls a negative rule: it dictated the municipality what it should not do.

473 Prop. 2009/10:116, p. 25.
474 I do not include the goals from the portal provision here, since those goals are not meant to have 
any legal force and are not concretized therefore either.
475 SOU 1950:2, p. 45. The government report explains that although there was no such rule in the 
act of 1918 (Lagen (1918:422) om Fattigvården) itself, official inspectorate-policy read that it was 
wrong of a municipality to set a limit to the help provided at home and demand of people to move 
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Despite this rule, many municipalities continued this policy long after 

1918, although less overtly. The preparatory works of the first Social Services 

Act concluded that the old habits of municipalities to limit their help at home 

were still practiced and should be changed by prescribing a positive rule 

stating that the municipality should strive for ‘independent living’ of their 

elderly inhabitants. Thus, the Social Services Act took a different approach 

to the persisting problem by stating the rule that the welfare committee of a 

municipality should “endeavor to ensure that elderly people are enabled to live 

independently (…)”476. Although this rule had the same goal, it is clear that a 

different legal technique was chosen: the negative rule which prohibited certain 

policies had been replaced by a positive rule which prescribed the goal which 

the municipality should strive for.

The Social Services Act also fulfills the other criterion of goal legislation: it 

delegates further concretization of the (abstract) goals to other actors, while 

it still keeps certain forms of control on the national level. In the preparatory 

works of the Social Services Act, several references are made to the municipal 

autonomy to provide social services based on the local needs and circumstances. 

The Social Services Act clearly intends the municipalities to further concretize the 

goal rules of the act. In addition, the Social Services Act grants the government 

the authority to draft further rules to protect individuals’ lives, personal safety 

and health for certain target groups, amongst which elderly people.477 However, 

this possibility of regulation is seldom used and instead the government in its 

turn has delegated this authority to the NBHW, which as we will see further on 

thereby also becomes part of the regulatory regime of the Social Services Act.

While delegating the concretization to other actors, the state still exercises 

control over the municipalities’ concretization process and the quality of care 

in three different ways. First, it obliges municipalities and care providers to 

to an institution if they needed more help. This act was in 1956 replaced by Lagen (1956:2) om 
Socialhjälp, which did provide people with a right to home care, but did not yet mention anything 
about ‘independent living’. Apparently this reform still did accomplish a complete abolishment of the 
old traditions, since the item was discussed again in the 1980 reform of the social services, where the 
goal of ‘independent living’ was added (Prop. 1979/80:1).
476 Socialtjänstlag (1980:620), section 18: “Socialnämnden skall verka för att äldre människor får 
möjlighet att leva och bo självständigt och att ha en aktiv och meningsfull tillvaro i gemenskap med andra.”
477 Chapter 16, section 10 SoL: “Regeringen eller den myndighet som regeringen bestämmer får 
meddela sådana föreskrifter inom socialtjänsten som behövs till skydd för enskildas liv, personliga 
säkerhet eller hälsa i verksamhet som avser (…) äldre personer, (…)”.
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use quality management – formulated as “to develop and assure the quality of 

social services systematically” – which means that the municipalities and care 

providers need to report back how they develop and assure their quality. Second, 

the Swedish legislature wants to exert more control over the municipalities’ 

social services policies by stating the earlier mentioned subgoals for the different 

target groups. This means it takes a step further than the Dutch legislature, since 

the Dutch legislature only stated the overarching goal and did not prescribe any 

subgoals.

And third, it does in a few instances add detailed rules to the Social Services 

Act, in order to guarantee that the ‘reasonable standard of living’ at least includes 

a specific item. In 2012, an unconditional right for couples to continue to live 

together was added. It already existed for couples who both were in need of 

special housing, but it was broadened to couples where only one person is in 

need of a special type of care. This right to continue to live together concretizes 

the goal of ‘reasonable standard of living’ in a very detailed way. This type of 

detailed rule is atypical for the Social Services Act: it is only in rare cases that 

the legislature limits the freedom of the municipalities to decide on the content 

of ‘reasonable standard of living’ this directly. The rule was motivated by stating 

that the possibility to continue to live together should obviously be granted 

to all elderly people, and that since some municipalities do not acknowledge 

this right as part of the ‘standard of reasonable living’ it needed to be stated 

separately in the Social Services Act.478

The legislature, however, does not often concretize the abstract goals of the 

Social Services Act this much. And despite the formulation of several subgoals 

by the legislature, the largest part of the concretization process is still left to 

other actors. The Swedish National Audit Office describes this concretization 

process as follows:

“The Social Services Act and its preparatory works mention different 

factors which are of importance to reach good quality, but a lot of the 

work of concretizing the term good quality takes place at the local level. 

It takes place in the municipality’s steering of the care provision and in 

the supervision and license provision for independent facilities by the 

478 Szebehely and Trydegård (2014), Hur mycket självbestämmande ryms det i skälig levnadsnivå?
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County administrative boards479. But the quality is also specified in the 

daily practice of care, since it is impossible to prescribe in detail how every 

stage in the care provision should be handled.”480

As is clear from this description, the Social Services Act is an example of goal 

legislation, even though it has some detailed and more traditional articles.481 It 

centers around a few abstract goals which should be concretized by other actors, 

through a process of quality management.

8.3 Swedish versus Dutch goal legislation

The Dutch and Swedish regulation of quality of (elderly) healthcare show strong 

similarities. All three acts – the Quality Act, Healthcare Act, and Social Services 

Act – are based on a similar philosophy: no or few detailed rules are used and 

instead goals are framed which leave freedom for other actors to decide how the 

goals should be reached. These goals are formulated in a very uncontroversial 

way: no one can be against striving for good and reliable care or good quality. 

This means that all actual choices are shifted to another level of regulation. 

Also, in all three acts the notion of quality management was added around 

the same time482, which demands further regulation of other actors through a 

quality management cycle of planning, controlling and evaluating.

However, there are also three clear differences which should be pointed out. 

First of all, the Swedish acts have been revised frequently, whereas the Dutch act 

has been virtually unaltered. Apparently, the Swedish Parliament has a higher 

(political) incentive to change the legislation than the Dutch Parliament has 

had during the time the Quality Act was in force (1996-2014). The subgoals 

of the Healtcare Act have almost all been added to the act later on. The Social 

479 In Swedish: Länsstyrelsen. This was the public body which performed the supervision and licensing 
under the Social Services Act before 2010.
480 RiR 2008:21, p. 13: “Socialtjänstlagen och dess förarbeten tar upp olika faktorer som är av vikt för 
att uppnå god kvalitet,6 men mycket av arbetet med att konkretisera begreppet god kvalitet sker på lokal 
nivå. Det görs i kommunens styrning av verksamheten och i länsstyrelsernas tillsyn av äldreomsorgen och 
tillståndsgivning till enskilda verksamheter. Men kvaliteten preciseras också i utövandet av det dagliga 
arbetet, eftersom det är omöjligt att i detalj föreskriva hur varje arbetsmoment ska skötas.”
481 SOU 1999:97, p. 219.
482 In 1996, the first version of the Dutch Quality Act came into force, and in Sweden the ideas on 
quality management were incorporated in the two existing acts around the same time. The term 
‘quality’ is also introduced in the Socials Services Act for the first time in 1996.
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Services Act has from the start contained subgoals for different fields, but also 

here elements have been added or removed over the years, for example, the 

addition on dignity of life and well-being. In the meantime, the Quality Act was 

not changed at all.483

An explanation for this need for constant revision could be that the Swedish 

government cannot influence how independent municipalities and public 

agencies interpret and concretize acts. If it feels the concretization is headed 

in the wrong direction, it has to draft additional regulation or legislation. The 

National Board of Health and Welfare can decide for itself how it interprets and 

implements legislation (the Government is not supposed to steer this process 

directly)484, and the municipalities have autonomy for their activities, which 

can only be limited by law. If the Government wants to influence the level 

of healthcare, it needs to steer the municipalities through regulation. This 

could be one of the reasons why the Swedish government is inclined to issue 

additional subgoals. In the Netherlands, the Minister of Healthcare can steer 

the Health inspectorate in a more informal way without issuing new regulation, 

and therefore has less incentive to draft new regulation for each desired change. 

The Dutch Ministry of Public Health has, for example, been closely involved in 

the drafting of the Quality Framework by the field actors, which contains the 

subgoals which in Sweden are part of the Healthcare Act.

Secondly, through all these changes, the Swedish legislation has become 

more detailed than the Dutch act. Some of the more detailed subgoals could 

already be found in the original drafts of the acts, but several of them have 

been added by the Swedish Parliament over time. In the Netherlands, no extra 

subgoals have been stated in the Quality Act: no subgoals for different target 

groups, and no general subgoals specifying the term ‘responsible care’ any 

further than that care should be effective, efficient, patient-oriented and tuned 

483 In 2014, the Quality Act will be integrated with several other healthcare acts in a new act on quality, 
complaints and disputes in care (Wet kwaliteit, klachten en geschillen zorg). In this act, however, the 
Quality Act will be copied almost as it is now, only changing the word ‘responsible care’ into ‘good care’.
484 Swedish ministers do not operate as independently as Dutch ministers. A Swedish minister can 
never steer the implementation of legislation in an individual case, since all implementation lies 
with independent public agencies and there is a prohibition for ministers to steer such cases directly 
(förbud av ministerstyre). The Government, as a collective, does steer the independent public agencies 
by issuing government assignments (regeringsuppdrag), but it cannot influence in detail how these 
assignments will be carried out. See Statskontoret (2013), Flexibiltetens fördelar och faror – perspektiv 
på regeringens myndighetsstyrning. For an example of how the government and government agencies 
cooperate, see chapter 9, on the example of the regulations on dementia care.
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to the realistic needs of the patient. In contrast, the Swedish legislation contains 

several subgoals on elderly care (Social Services Act) and on the content of good 

care in general (Healthcare Act), and also the preparatory works specify in more 

detail what elderly care should live up to.

For example, the Dutch government and parliament have not specified what 

they mean by patient-oriented. In Sweden, however, the Healthcare Act and 

Social Services Act do not state that elderly care should be patient-oriented, but 

instead they state several subgoals which can be read as more concrete elements 

of patient-oriented care. The Healthcare Act, for example, talks about self-

determination and privacy of patients, care in consultation with patients, and 

care which should cater to the patient’s need for continuity, safety and security. 

The Social Services Act talks about self-determination, dignity of life and well-

being, which are further specified in the preparatory works as including a focus 

on integrity, adaptation to individual needs and courteous treatment.

A reason can be that the Swedish parliament sees it as its task to guarantee 

equality: that people receive the same level of quality of care in different parts of 

the country, as is stated as an explicit goal of healthcare in the portal provision 

of the Healthcare Act. Since municipalities play a large role in deciding on 

the local policies for healthcare and social services, it is unavoidable that the 

level of care is different in different municipalities. Legislation is the national 

government’s only instrument to smoothen these differences. Other instruments 

to support a similar level of quality of care are national supervision, monitoring, 

evaluation and public debate, but none of these lie within the direct control of 

the government.485

This need for aligning the actions of different regulators is smaller in the 

Netherlands, since the authority to regulate is not delegated to municipalities 

but to the field itself. The act leaves the possibility open for either collective 

field regulation or self-regulation by care providers. In the case of collective 

field regulation, there will be no regional differences in regulation and therefore 

no need to use subgoals to guide all actors in the same direction. In the case 

of individual self-regulation, this is not necessary either: each care provider 

can have a different policy, and citizens are approached as choosing consumers 

who ‘vote with their feet’. If the quality of care is different in different parts of 

the country that is not seen as a problem: patients choose their own nursing 

485 SOU 1999:97, p. 221.
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home, and are therefore seen as capable of choosing between different levels of 

quality of care themselves. The government only needs to make sure the care 

is ‘responsible’ and thereby meets the threshold as defined by the field itself. In 

the Netherlands, making sure everyone gets the same level of healthcare is less 

seen as a government task, and the focus is more on assuring that everyone gets 

healthcare which guarantees a certain minimum level of quality.

Thirdly, Sweden has had a public debate including an official government’s 

inquiry on principles of prioritization in healthcare, which in 1997 lead to 

three additional ‘prioritization principles’ in addition to the already existing 

principle of equality.486 Now, the healthcare priorities should also be guided by 

the “principle of human dignity”, the “need and solidarity principle” and the 

“principle of cost efficiency”.487 Any legislative change implies a broad debate 

with many organizations involved, due to the Swedish legislative consultation 

process in which all groups which will be affected by a change are invited to 

give their opinion on the proposal, in addition to the parliamentary debate on 

all bills.488 Therefore, also these prioritization principles have been discussed in 

an open and democratic debate. The principles are meant to support decisions 

of priority: when the resources do not cover all healthcare needed, which 

healthcare and medical care will be given priority? In the preparatory works, it 

is stated that although these principles seem to be self-evident, it is important to 

formulate them in the act, since that opens a public discussion on the principles 

that form the basis of any prioritization in healthcare. This public discussion 

should lead to an outcome which the majority of the people support and which 

is seen as reasonable and just, to maintain the trust in the healthcare system.489 

486 A principle is different from a goal in the sense that a principle describes, although in an abstract 
way, how something should be done, whereas we have seen that goals prescribe what should be reached. 
Principles describe how different interest should be weighed when a choice has to be made which 
interest should prevail. In the case of healthcare, these choices can be very concrete: which patient 
should be treated first? Which treatment should be chosen when there are several options, and they 
vary in effectiveness and costs? See for a more thorough explanation of the differences between goals 
and principles: Westerman (2009), ‘Het nastrevenswaardige gefixeerd’
487 In Swedish: människovärdesprincipen, behovs- eller solidaritetsprincipen, kostnadseffektivitetsprincipen. 
SOU 1995:5; Prop. 1996/97:60.
488 This consultation process is called the ‘remiss’ process. A bill will be sent to all stakeholders who 
can comment on the proposed legislation. Also, the bill will be published online so that anyone who 
is interested can study it and contribute with comments. See for a short explanation of this process 
Einhorn and Logue (2003), Modern Welfare States, p. 42-43, and p. 154.
489 Prop. 1996/97:60, p. 7.
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This discussion on principles of prioritization has not at all been that prominent 

in the Netherlands, and the forums in which these discussions might have taken 

place, for example, the Steering Group Responsible Care or the Centre for Care 

assessment, are neither democratic nor open. However, whether the presence 

of these principles means that the concretization process is shaped differently 

remains to be seen.

However, even though the Swedish acts contain several subgoals which 

concretize the overarching goal, both the Healthcare Act and the Social Services 

Act still can be regarded as goal legislation, just as the Dutch Quality Act. The 

subgoals are still very abstract, illustrated both by the fact that they have proven 

to be interchangeable when it comes to defining the subgoals (such as the 

mentioned dignity-quality switch in the Social Services Act, see section 7.2.4), 

and the fact that the national policy on elderly care, which merely rephrases the 

subgoals of the acts, has not changed since the first version in 1997.490 Policy-

goals which do not change at all, even when other political parties take over the 

government, are clearly very abstract goals: so abstract that no political choices, 

which force politicians to prioritize certain elements over others, have been 

made yet. All these choices are also in Sweden still shifted to another level, to 

the municipalities, even though several subgoals have been issued within the 

overarching goal.

8.4 Concretization process of ‘good care’ in nursing homes

Now that we have established that care in Swedish nursing homes also is 

regulated by goal legislation, it is time to take a look at how the concretization 

process of the goals of ‘good healthcare’ and ‘good quality of social services’ 

within nursing homes is designed.

In nursing homes, care staff has to work both from the Healthcare Act and 

the Services Act. There is very little literature on the interplay of the Healthcare 

Act and the Social Services Act, since they are seen as two completely different 

systems. It is not always easy to determine which act applies to which actions. As 

a ground rule one could say that all actions performed or ordered by nurses are 

healthcare actions and all other actions are social services. However, sometimes 

490 Prop. 2005/06:115.
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both acts can apply to the same action.491 This can lead to difficulties in the 

documentation systems since both acts require their own patient records, and 

it can also be confusing if something that went wrong needs to be reported 

to the municipality or NBHW, since the reporting systems of the two acts are 

different.492

Even though there are some differences between the concretization processes 

of these two acts, I will not discuss the concretization of both acts separately. 

Since the acts are tightly intertwined at the level of the workplace, such a 

division would be artificial. When necessary, I will point out the differences 

between the acts, but I will consider the concretization process of these two acts 

to be one: the concretization of ‘quality of care in nursing homes’.

8.4.1 The regulatory regime

While the state keeps its responsibility for healthcare and social services in 

general, the responsibility for further regulation of elderly care is shifted to the 

municipalities and the NBHW.493 Within this concretization process, the same 

five roles can be distinguished as in the Netherlands: the roles of regulator, care 

purchaser, care provider, inspectorate and monitoring organization. However, 

this does not mean that the influence of the different roles on the concretization 

process is the same. In the Netherlands, the centre of gravity lies with the 

regulator (the Steering Group, a private actor), whereas as we will see that the 

centre of gravity in the Swedish concretization process lies more with the care 

purchasers (the municipalities, public actors).

The main focus of the Healthcare Act and the Social Services Act lies not 

with the care providers as norm-addressee, as the Dutch act, but rather with the 

municipalities. In Sweden, the responsibility for the quality of elderly care is 

shared by the municipalities and the care providers. The municipalities carry the 

political responsibility for both the planning, financing (see the next section) 

and provision of elderly care. Regulating elderly care is explicitly shifted to the 

municipalities, which is legitimized by a combination of decentralization and 

‘governance by goals’ arguments.494 It is argued that decisions should be taken 

491 Interview Nurse UVB, June 2011; and SOU 1999:97, p. 226.
492 Lex Sarah for the Social Services Act and Lex Maria for the healthcare in the Patient Safety Act.
493 Prop. 1996/97:124, p. 43. Also the courts are mentioned as concretizing actor for the Social Services 
Act, but for nursing homes the courts play a minor role, see section 7.4.3; RiR 2008:21, p. 7.
494 SOU 1999:97, p. 220 (In Swedish: mål- och resultatstyrning)
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as close as possible to the citizens, which is part of the strong Swedish tradition 

of municipal autonomy. Making the municipalities responsible for the quality of 

elderly care is thought to clarify for citizens where the political responsibility lies. 

Also, it is supposed to be easier to adapt the care to individual and local needs if 

the municipality instead of the state is politically responsible (decentralization 

arguments).495 But at the same time, municipalities are not granted complete 

freedom to organize elderly care. The Healthcare Act and the Social Services Act 

provide a national framework, in which the state uses ‘governance by goals’-

principles to steer the behavior of the municipalities, by stating the national 

goals (and values) which the municipalities should reach.496

Many municipalities fulfill two different roles. Originally, they often provided 

all elderly care themselves, but now 21% of the elderly care is provided by private 

organizations.497 The municipalities which have chosen to (partially) privatize 

the municipal elderly care act as care purchasers, while municipalities which 

still provide municipal elderly care also act as care providers. Municipalities 

therefore often concretize the goals of elderly care both as a care purchaser, 

signing contracts with care providers, and as care provider.

Just as the municipalities, the NBHW also fulfills several different roles at 

the same time. First of all, the NBHW operates as a regulator, drafting both 

binding regulations498 and non-binding rules, such general recommendations, 

handbooks, and national guidelines.499 Second, the NBHW fulfills the role of 

national monitoring organization by drafting indicators for quality of care and 

compiling annual reports which are called Open Comparisons, in which the 

quality of (elderly) care per municipality is shown. The Swedish Association 

of Local Authorities and Regions (SALAR)500 also takes part in making these 

Open Comparisons, thereby functioning together with the NBHW as a national 

monitoring organization (see chapter 12 for explanation).501 Third, during the 

time of the case study (2008-2013), the NBHW also had the duty to inspect 

upon the quality of elderly care in both municipal and private nursing homes, 

495 For example, Prop. 1979/80:1, p. 140; and Prop. 1996/97:124, p. 44.
496 SOU 1999:97, p. 220; and Prop. 2000/01:80, p. 83
497 Socialstyrelsen (2013), Äldre och personer med funktionsnedsättning, p. 4
498 In Swedish: föreskrifter
499 In Swedish: allmänna råd, handböcker and nationella riktlinjer
500 In Swedish: Sveriges kommuner och landsting (SKL)
501 Socialstyrelsen and SKL (2010), Öppna jämförelser 2010, Vård och omsorg om äldre
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although this task was performed by a separate division within the NBHW. In 

June 2013, this task was lifted to a new organization, the Health and Social 

Care Inspectorate, in order to create a clear division between regulation and 

supervision.502 However, since the case study was conducted when the NBHW 

still held this task, I will not further go into the functioning of the new 

inspectorate.

It has to be added here that both the Swedish Council on Health Technology 

Assessment503 and professional organizations draft additional protocols on 

healthcare, thereby also functioning as regulators for the Healthcare Act. 

Within the concretization of the Social Services Act, protocols drafted by ‘the 

profession’ play a much smaller role, since there is no strong, organized group 

of social service professionals, and the social services are seen as a political topic 

rather than as a scientific topic. The Governments Inquiry “Social Services in 

Development”, formulates this difference between the Social Services Act and 

the Healthcare Act as follows:

“The Social Services Act and the Healthcare Act are based on two radically 

different rule systems. Decisions on measures based on the Social Services 

Act are administrative decisions taken by the municipal social welfare 

committee or by civil servants based on a delegation of the committee. 

The regulation of healthcare and medical care is based to a large degree 

on professional responsibility and has also a complementing set of rules 

concerning the responsibility of professionals [...].”504

However, despite this ‘radical difference’, the concretization process can still be 

seen and described as one process. Some aspects of the concretization process 

will be slightly different when it concerns healthcare topics or social services 

topics, and when relevant I will comment on the differences. However, it has 

to be noted that it is often difficult to distinguish whether a topic belongs to 

the area of healthcare or social services. Many topics have both sides. Nutrition 

502 S 2012:05 Utredningen om inrättande av Inspektionen för vård och omsorg
503 In Swedish: Statens beredning för medicinsk utvärdering (SBU)
504 SOU 1999:97, p. 226: “SoL och HSL bygger på radikalt olika regelsystem. Beslut om insatser enligt 
SoL är myndighetsbeslut av socialnämnden, eller av tjänstemän på delegation av nämnden. Regleringen av 
hälso- och sjukvården bygger på ett stort mått av professionellt ansvar och här finns också ett kompletterande 
regelverk rörande de professionellas tjänsteansvar (Lag om yrkesverksamhet på hälso- och sjukvårdens 
område, LYHS).”
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of residents is such a topic. When it revolves around helping people to take 

their meals, help with nutrition is a social service and the responsibility for 

implementation and documentation lies with the nursing aides and the 

management. However, when a resident has medical problems eating or is at 

risk of undernourishment, nutrition becomes a healthcare topic. The fact that 

these topics both have healthcare and social services aspects makes it even 

more logical to study the concretization processes of both acts as one joint 

concretization process.505

Based on the quote above, one would, for example, expect that professional 

organizations and the NBHW in their role of regulators are more important 

within the concretization of healthcare topics, and the municipality in its role 

of care purchaser more predominant within the concretization of social services 

topics.

If one draws the same figure for Sweden as for the Netherlands in section 

3.2.3, and places the actors in the spots of the different roles of the concretization 

process the figure looks as follows:

Fig. 1 regulatory regime of service quality Fig. 2  regulatory regime of swedish 
concretization process of quality of care 
in nursing homes

Fig. 4. Relationships between the four areas of norms in the Quality Framework1
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1 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg 

The Swedish acts shift the regulative authority to public bodies instead of 

private organizations. As was previously indicated, this difference between the 

Netherlands and Sweden forms the main focus of my thesis: which impact does 

the choice for a public or private route of concretization have on the regulation 

drafted in the concretization process?

505 Interview nurse UVB, June 2011; also confirmed in the interview with the NBHW healthcare 
inspector, November 2011
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8.4.2 Extra responsibilities of the municipality

In the Netherlands, decisions on budget and decisions on entitlement to 

certain types of care are taken at some distance from the primary actors in the 

concretization process, and therefore both the budget and the entitlement to 

care can be seen as predetermined conditions that form the ‘natural boundaries’ 

of the concretization process (see section 3.2.5). In Sweden, however, both 

deciding on the budget and deciding which individuals are entitled to receive 

care is a task of the municipalities themselves. This means that one of the main 

actors in the concretization process – the municipality – sets its own boundaries 

for providing good care. It decides itself whether it wants to increase the budget 

and which type of care inhabitants are entitled to (although it has no absolute 

power on this last point, since inhabitants can appeal a decision in court on 

which and how much social services it has been granted). I will briefly introduce 

both how elderly care is financed and how the municipalities decide on whether 

an individual is entitled to elderly care.

8.4.2.1 Financing of Swedish elderly care

Just as in the Netherlands, Swedish nursing homes are funded through public 

means. However, different from the Dutch system, the Swedish elderly care 

is not financed from national social insurance contributions. Instead, each 

municipality has the responsibility to fund elderly care for its inhabitants. 

The municipalities finance elderly care from their own revenues, which they 

acquire through municipal taxes, including a general income tax.506 Even 

though Swedish municipalities have their own taxing right by which they 

independently decide on the level of their taxes,507 they have approximately 

the same amount of money to spend per elderly inhabitant, due to a – rather 

complicated – redistribution system of both the tax income and the costs.508 

The redistribution system is diminishes the effects of social inequality between 

different municipalities, and to guarantee that all municipalities can afford a 

506 Swedish residents pay this income tax to their municipality, and only if they earn more than a 
certain sum, they also pay an income tax to the state.
507 In 2011, the highest municipal income tax was 34,2% and the lowest was 28,9%, with an average 
of 31,6% (www.ekonomifakta.se, last visited: February 23, 2015)
508 Because of the tax redistribution system, the poor municipalities receive compensation for 
low tax income, and the rich municipalities pay a contribution. Also, the state adds money to the 
compensation of the poorer municipalities. Stockholms Handelskammare (2009), Det kommunala 
skatteutjämningssystemet -hinder för tillväxt och utveckling, p. 17



reGulatIon In sweden  221

similar level of municipal services. However, it is still a political choice of the 

municipality which part of their budget they will spend on elderly care.

In 1992 the Local Government Act was changed in order to allow 

municipalities to privatize their elderly care by putting nursing homes out to 

tender.509 In this tender process, both the price and the quality of the elderly 

care will be determined. I will further introduce this tender process in chapter 9.

8.4.2.2 Deciding on care entitlements

Municipalities do not only fund the elderly care: they also decide which 

inhabitants should receive this care. Inhabitants can seek a municipal decision 

on a certain type of care. A municipal office resorting under the political 

committee on elderly care decides whether this inhabitant is entitled to elderly 

care, and, if so, which type of care. This decision needs to be implemented 

within three months; otherwise the municipality needs to report to the NBHW 

that it has not succeeded in implementing the decision timely.510

8.4.2.3 Planning for elderly care

As part of the responsibility to provide elderly care, municipalities should 

plan the elderly care for their inhabitants. They are assumed to keep track of 

how many people are going to need care, and make sure the facilities exist to 

take care of these people. The elderly care plans from the municipal health 

and social services committee should therefore not only contain goals on the 

quality of care in the existing facilities, but should also encompass ideas on how 

future demands will be met. However, for my thesis I will not need to study this 

responsibility further.

8.4.3 Minor role of case law

When elderly care is concerned, case law plays a minor role in developing the 

further meaning of both the article on ‘good care’ in the Healthcare Act and the 

articles on ‘good quality of elderly care’ in the Social Services Act. The Healthcare 

Act is often referred to as a ‘duty imposing act’, and the Social Services Act as 

a ‘rights imposing act’.511 When authors write about this difference they mean 

509 Meagher and Szebehely (2013), Marketisation in Nordic eldercare, p. 26-27.
510 Chapter 16, section 6f Social Services Act
511 In Swedish: rättighetslag and skyldighetslag
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that citizens cannot claim a right to healthcare in court based on the Healthcare 

Act, but they can claim their right to social services. Also, care providers cannot 

appeal decisions of the NBHW in court, and the follow-up decisions – orders 

– which can be appealed are very rare. This means very few cases on conflicts 

between the NBHW and care providers are taken to court.512

Municipalities and care providers also solve their disputes mostly amongst 

themselves. The only topic on which care providers frequently bring cases to 

court is public procurement, when another care provider has won the contract, 

but that has little to do with any dispute over the concretization of the quality 

of care, but mostly concerns tender procedures.513 In chapter 11 and 12, I will 

elaborate how the care providers, municipalities and NBHW mostly solve their 

problems through dialogue, rather than through litigation.

When cases have ended up in court, a high level of specialist knowledge 

is required to judge these cases, which means that the courts most often base 

their decisions on the advice of the NBHW. This means that the concretization 

of the NBHW also in court cases is of central value. An example is the case 

of Carema against the County Administrative Board of Stockholm county. The 

court literally followed the advice of the NBHW, which strengthens the picture 

that the courts would not play a decisive role in the concretization process, even 

if they were involved more.514

Civil cases from residents or their relatives against care providers are possible, 

but quite rare as well. Instead, residents more often use the administrative 

possibility to file a complaint on the quality of care with the inspectorate of the 

NBWH. The NBHW will investigate if their claim is true and take the case from 

there. The near absence of case law on the quality of care is a clear example of 

Rubin’s description of a modern administrative system which hardly relies on 

courts to enforce its rules, but which relies on state agencies, such as the NBHW, 

instead.515 It also confirms my claim that in goal legislation courts play a minor 

role in the concretization and implementation process.

512 Socialstyrelsen (2006), Lagstiftningen inom vården och omsorgen om äldre
513 Interview HVK head of public procurement department (2) and in interviews with all three care 
providers of the Swedish case study.
514 Kammarrätten Stockholm, Mål nr 5140-05, Dom 2006-04-13, Carema Äldreomsorg AB mot 
Länsstyrelsen i Stockholms Län
515 Rubin, ’The purloined statute’, p. 14-15
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8.5 Conclusion

In this chapter, we have seen that goal rules in the Healthcare Act and the 

Social Services Act together determine that nursing home care should be of 

‘good quality’. Both acts also contain several subgoals, such as the goal that 

“suitably trained and experienced staff” shall be available. This means that some 

of the themes which in the Netherlands are determined by the private regulating 

actors are already part of the Swedish goal legislation.

Still, the acts leave plenty of room for further concretization. In this chapter, 

we have also taken the first step in mapping the concretization process, by 

tracing which actors fulfill which role. We have seen that the National Board 

of Health and Welfare is both regulator, monitoring organization and national 

inspectorate. The municipalities have been given the role of care purchaser, 

while the role of care provider can be performed by both private and municipal 

companies.

The next step is to take a closer look at how the actors fulfill their roles 

and thereby concretize the subgoals on the quality of care in nursing homes. 

As described in this chapter’s introduction, the following chapters study which 

documents the actors draft in the concretization process and how they draft these 

documents. Chapter 9 will deal with the NBHW as a regulator and monitoring 

organization, chapter 10 will elaborate on how the municipality of Uppsala 

fulfills its role as care purchaser, and chapter 11 will discuss the concretization 

by the care providers, and chapter 12 will deal with the NBHW as a national 

inspectorate. Just as in the study of the Dutch regulator, care purchaser and 

inspectorate, I will focus on which types of rules the actors use to concretize the 

goal legislation, who gets to decide what these subgoals in the act encompass, 

and who decides when the goals are reached.
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Regulation and monitoring by the 
National Board of Health and Welfare

As explained in the previous chapter, the National Board of Health and Welfare 

(NBHW) fulfilled three different roles in the concretization process of the 

Healthcare Act and Social Services Act for care in nursing homes during the 

case study: the roles of regulator, inspectorate and monitoring organization. 

This chapter deals with the two roles which the NBHW still fulfills as a regulator 

and national monitoring organization. First, the question how the NBHW 

contributes to the concretization process of quality of care in nursing homes 

will be studied. The NBHW is authorized by the government to draft further 

rules on the implementation of the Social Services Act and the Healthcare Act. 

This chapter studies how the NBHW uses its rulemaking authority to concretize 

these two acts for elderly care. I will focus on the regulations which are most 

central to the regulation of care providers in elderly care. This excludes the 

regulation which the NBHW drafts to implement other acts and the regulation 

which primarily focuses on municipalities in their capacity of care purchasers, 

since these regulations do not concretize how the care providers should provide 

good elderly care.516 Second, this chapter will discuss the monitoring role of the 

NBHW. The way the NBHW fulfilled its role of supervisor during the case study 

is studied separately in chapter 12.

516 For example, SOSFS 2007:17 – Socialstyrelsens allmänna råd om personalens kompetens vid 
handläggning och uppföljning av ärenden som avser äldre personer. It contains detailed general 
recommendations on the competence of the municipality’s staff which deals with the requests of social 
services of elderly people and the follow-up of the cases involving elderly people.
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9.1 Organization and steering of the National Board of Health and 
Welfare

The NBHW is the government agency517 which is responsible for all matters 

concerning the implementation of the legislation on healthcare and social 

services. As was briefly discussed in chapter 1, the Swedish ministries are 

relatively small organizations since all tasks associated with implementing 

legislation are delegated to government agencies. Tasks which in the Netherlands 

would be executed by ministries are in Sweden delegated to these independent 

public agencies. The Swedish Ministry of Health and Social Affairs518 only 

assists the government in drafting legislation and has nothing to do with the 

further implementation of these acts. Everything related to implementation of 

legislation on healthcare and social services is instead located with the NBHW.

Swedish government agencies do not take direct orders from the government 

concerning individual cases and the government is not supposed to interfere 

with the implementation of rules. The government can instead steer the 

agencies by issuing more general government assignments and by earmarking 

certain parts of the budget for specific tasks. It is contested to which level the 

government should specify these tasks in the assignments and in the budget, 

but it is acknowledged that the government has a strong grip on which tasks the 

agencies work on.

The NBHW tasks are indeed to a large extent steered by the government 

through such government assignments. The government assignments specify, for 

example, that the NBHW should develop guidance519 for dementia healthcare and 

create criteria of judgment520 for the regulation on quality management systems. 

The government issues such a large amount of government assignments, that 

in practice the government decides which topics the NBHW works on since the 

NBHW has little time and resources left to work on other topics.521 However, the 

government cannot specify which content the criteria of judgment should have, 

517 In Swedish: statlig förvaltningsmyndighet
518 In Swedish: Socialdepartementet
519 In Swedish: vägledning
520 In Swedish: bedömningskriterier
521 Interview NBHW, Project manager dementia care regulation, November 2011
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or which type of guidance the NBHW should develop (for example binding or 

non-binding rules522).

At the time of the case study, the NBHW is split in four separate divisions523: 

the division for regulation and licenses, the division for knowledge-steering, 

the division for supervision, and the division for statistics and evaluation.524 

Although all divisions officially are part of one organization, there is not much 

direct contact between the different divisions. The NBHW is a very large 

organization, and it is not uncommon that employees of one division are not 

aware of what the employees of other divisions are working on.525

The different roles in the concretization process are assigned to different 

divisions: the division for regulation and licenses and the division for knowledge-

steering fulfill the role of regulator, the division for supervision fulfills the role 

of inspectorate, and the division for statistics and evaluation fulfills the role 

of monitoring organization (together with the Swedish Association of Local 

Authorities and Regions526, as we will see in section 9.3).

As is explained in the next paragraphs, the two NBHW divisions which act 

as regulators make little regulation on social services, other than its procedural 

regulation on quality management systems. Healthcare is regulated somewhat 

more – by regulations, general recommendations and national guidelines – but 

this regulation does not focus on elderly care, except for the national guidelines 

on dementia. We will therefore see that the NBHW is quite reticent when it 

comes to using its rulemaking authority in order not to exceed its mandate.

9.2 Regulations and general recommendations on social services

As we saw in chapter 8, both the Healthcare Act and the Social Services Act 

create options for the government to draft additional rules. This rulemaking 

522 However, the NBHW often is told informally which type of guidance the Government would prefer, 
even though the Government has no official authority to tell the NBHW what to do: Interview NBHW, 
Project manager dementia care regulation, November 2011
523 In Swedish: sakavdelningar
524 Axelsson (2011), Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård, p. 67: Avdelningen 
för regler och tillstånd, kunskapsstyrning, tillsyn, och statistik och utvärdering.
525 Interview NBHW, Policy advisor supervision development (supervision division NBHW), November 
2011; and interview NBHW, Project manager national indicators for good health care (statistics and 
evaluation division), February 2009
526 In Swedish: SKL
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authority527 has been transferred to the NBHW. The NBHW is therefore 

authorized to draft additional rules on the social services to protect the lives, 

personal safety and health of elderly, and can draft rules on healthcare to 

protect individuals.528 Next to the authorization to draft new rules, the Swedish 

constitution authorizes the government to draft so-called implementation 

rules for all existing acts.529 Implementation rules are according to different 

bills and government reports first of all “implementation rules of a completely 

administrative nature”. In addition, the government states that “it is to a certain 

extent unavoidable to allow the government to ‘fill out’ an act with material rules 

based on its competence to draft implementation rules (…). A precondition for 

the government to be allowed to do so must, however, be that the rule from 

the act which is complemented is that detailed that the government does not 

add anything new which is of major importance.”530 The government has also 

transferred its authority to draft such implementation rules to the NBHW.531 The 

NBHW can choose itself how detailed its regulation is, as long as it stays within 

its rulemaking mandate. As we will see, the NBHW interprets its rulemaking 

mandate restrictively in order to stay within the boundaries of the mandate.532

In the NBHW’s regulations, the NBWH has a third option of drafting rules. 

When it has no authority to draft rules with new content or implementation 

rules, it can always choose to draft general recommendations instead. 

NBHW regulations often contain a combination of both binding rules and 

general recommendations. The NBHW can write general recommendations 

527 In Swedish: normgivningsbemyndigande
528 Chapter 8, section 1 Socialtjänstförordningen (2001:937); Section 2.1 Förordning (1985:796) med 
vissa bemyndiganden för Socialstyrelsen att meddela föreskrifter m.m.
529 Chapter 8, section 13 Regeringsformen, In Swedish: verkställighetsföreskrifter
530 Prop. 1973:90 s. 211: “Med föreskrifter om verkställighet av lag bör enligt min mening i första hand 
förstås tillämpningsföreskrifter av rent administrativ karaktär. I viss utsträckning torde det emellertid vara 
ofrånkomligt att tillåta, att regeringen med stöd av sin behörighet att besluta verkställighetsföreskrifter i 
materiellt hänseende “fyller ut” en lag, även om lagen i och för sig skulle befinna sig inom det obligatoriska 
lagområdet. En förutsättning för att regeringen skall få göra detta måste emellertid vara, att den 
lagbestämmelse som kompletteras är så detaljerad att regleringen inte tillförs något väsentligt nytt...” 
Newer reports all refer to the explanation of implementation rules as stated in this bill, for example, 
SOU 2004:74 and SOU 2008:42, p. 37. See also Strömberg (1999), Normgivningsmakten enligt 1974 års 
regeringsform, p. 129 ff.
531 Chapter 8, section 5 Socialtjänstförordningen (2001:937); Patientsäkerhetsförordning (2010:1369)
532 Interviews NBHW, Project manager NBHW dementia care regulation, November 2011; interview 
NBHW, Project manager QMS regulation, December 2011; and interview NBHW, General counsel, 
October 2008.
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on any topic concerning healthcare and social services and does not need a 

specific authorization to do so.533 General recommendations are non-binding 

“recommendations on how rules and regulations can or ought to be applied and 

do not exclude other ways to reach the goals which the rules and regulations aim 

at.”534 The difference between the binding rules and the general recommendations 

is often made by issuing that a regulatee either ‘shall’ or ‘ought’ to follow the 

rule.535 If the regulatee ‘shall’ follow the rule, it is a binding rule which carries a 

legal obligation. If the rule says the regulatee ‘ought’ to do something, it is seen 

as desirable or advisable that the rule is followed, but the rule still entails only 

a (strong) recommendation. If one ‘ought’ to do something, it is also possible 

to deviate from the rule if one can give a reasonable explanation why the rule is 

not followed (comply or explain). The verb ‘ought’ therefore signals that a rule 

is a ‘rule of thumb’.

Traditionally, the NBHW has regulated healthcare more than it has regulated 

social services. Social services are generally regarded as a responsibility of the 

municipalities with which the NBHW should not interfere. However, this view 

is slowly changing. Both the government and the public put pressure on the 

NBHW to regulate elderly care further, amongst others because of large media 

attention for cases of maltreatment of elderly people both in municipal and 

private nursing homes.536 Many aspects of the current elderly care system are 

debated, for example: should care providers be allowed to make large profits 

on nursing homes? Should municipalities be forced to privatize elderly care or 

should they continue to be able to choose whether to privatize or not? And do 

municipalities fulfill their duties of supervision on the privatized elderly care 

properly?

At the same time, since 2007 the government has continuously urged the 

NBHW to simplify its regulation in order to diminish the administrative costs 

533 Prop. 1983/84:119, p. 7; Strömberg (1999), Normgivningsmakten enligt 1974 års regeringsform, p. 
45; Axelsson (2011), Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård, p. 71.
534 Any SOSFS, p. 2: “Allmänna råd innehåller rekommendationer om hur en författning kan eller bör 
tillämpas och utesluter inte andra sätt att uppnå de mål som avses i författningen.”
535 In Swedish: skall eller bör
536 See, for example, Regeringsbeslut 2011-02-24, Uppdrag om vägledning i frågor om organisering 
av särskilt boende för personer med demenssjukdom (rskr. 2010/11:124), in which the government 
demands from the NBHW to develop guidance for the municipalities on how to organize nursing 
homes for people suffering from dementia, and in particular on staffing levels.
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for care providers.537 The NBHW is therefore given a difficult task: it is called 

upon to regulate more and less at the same time. This has resulted in new 

regulation and general recommendations in the field of social services, while 

the NBHW at the same time has worked to draft its general recommendations 

in the more concise, legislation-like language it already uses for binding rules. 

Another dilemma of the NBHW as regulator is that it views goal legislation as 

legislation meant to give freedom to the local governments to organize healthcare 

and social services, and that it therefore should refrain from meddling in the 

municipalities’ regulatory tasks, but that at the same time, there is both public 

and government pressure for more central regulation in these fields. This leads 

to a continuous internal debate for the NBHW on whether or not to add rules on 

healthcare and social services. In the following sections, I will describe what the 

current outcome is of the complicated task of the NBHW to provide additional 

regulation on the Social Services Act and the Healthcare Act.538

9.2.1 Regulation on quality management systems

9.2.1.1 The NBHW’s new regulation on quality management systems

The central regulation which contains implementation rules on both healthcare 

and social services is the regulation on management systems.539 Since 2006, 

care providers have been obliged to draft and use quality management systems 

for quality and patient safety in health and medical care.540 In 2007, a very 

similar regulation entered force which obliged social services providers to have 

537 One of the government’s goals has been to diminish the administrative costs due to national 
regulation with 25% between 2006 and 2010, in which the Swedish Agency for Economic and 
Regional Growth (Tillväxtverket) coordinated the measuring of the results of the different ministries 
and agencies: Regeringsbeslut den 30 november 2006 dnr N2006/10426/NL, handlingsplan för 
regelförenkling; Regleringsbrev för budgetår 2011 avseende Socialstyrelsen. In the government 
assignments on the NBHWs activities for 2004, the government mentioned that the NBHW should 
measure the administrative burden for companies, and from 2007 and onwards the measuring of 
administrative costs have been continuously mentioned: Regleringsbrev för budgetår 2004, 2007, 
2008, 2010 and 2011 avseende Socialstyrelsen.
538 Another reason mentioned by the NBHW’s General counsel to make less detailed regulation and 
general recommendations is that these detailed rules are cumbersome since they get outdated very 
soon, and therefore frequently need to be revised: Interview NBHW, General counsel, October 2008. 
He also mentioned the new style of writing general recommendations.
539 Most central according to the General counsel NBHW, but this picture also emerged from the 
interviews with the inspectors of the NBHW and the interviews in the nursing homes.
540 SOSF 2005:12 – Ledningssystem för kvalitet och patientsäkerhet i hälso- och sjukvården
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a management system on the quality of their operations.541 In 2012, these two 

separate regulations were merged into one regulation on quality management 

systems for both healthcare and social services providers.542 I will first discuss 

the content of the newest regulation. Then I will compare it to the ISO norms. 

Finally, I will compare the old regulations to the new, to show how the ideas on 

regulation have shifted within the NBHW.

In its new quality management regulation, the NBHW addresses the care 

providers543 directly, and states that they shall draft a management system to 

systematically and continually improve and secure the quality of its operations544. 

The general responsibility of care providers is stated as follows:

“The care provider (...) shall, supported by the management system plan, 

manage, control, follow up, evaluate and improve its operations.”545

The regulation first prescribes that the quality management system should 

contain processes and protocols. Care providers should “identify, describe and 

lay down the processes […] which are necessary to guarantee the quality of its 

operations.”546 The care provider shall identify which activities are part of this 

process, and determine the sequence of these activities.547 For each activity, the 

care provider shall then draft “those protocols which are necessary to guarantee 

541 SOSF 2006:11 – Sosialstyrelsens föreskrifter och allmänna råd om ledningssystem för kvalitet i 
verksamhet enligt SoL, LVU, LVM och LSS
542 SOSF 2011:9 – Socialstyrelsens föreskrifter och allmänna råd om ledningssystem för systematiskt 
kvalitetsarbete (The NBHW’s regulations and general recommendations on management systems for 
systematical quality work)
543 In the Swedish acts and regulations, a distinction is made between ‘care provider’ who provides 
healthcare (vårdgivare) referring to the Healthcare Act and ‘he who provides social services’ (den som 
bedriver socialtjänst) referring to the Social Services Act. When nursing homes are concerned, ‘he who 
provides social services’ is always the same organization as the ‘care provider’, which is why I will 
use the term ‘care provider’ to refer to this organization both when it concerns social services and 
healthcare, regardless of the fact that the Social Services Act actually uses different terminology than 
the Healthcare Act.
544 Section 3:1 SOSF 2011:9, In Swedish: verksamheten
545 Section 3:2 SOSF 2011:9: “Vårdgivaren eller den som bedriver socialtjänst eller verksamhet enligt 
LSS ska med stöd av ledningssystemet planera, leda, kontrollera, följa upp, utvärdera och förbättra 
verksamheten.”
546 Section 4:2 SOSF 2011:9: “Vårdgivaren eller den som bedriver socialtjänst eller verksamhet enligt LSS 
ska identifiera, beskriva och fastställa de processer i verksamheten som behövs för att säkra verksamhetens 
kvalitet.”
547 Section 4:3 SOSF 2011:9
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the quality of its operations.”548 The protocols shall both describe a standard 

procedure (mode of action) for how the activity shall be carried out, and describe 

where the responsibility for the implementation of the protocol is allocated.549

The care provider has the freedom to determine which processes and 

protocols are necessary to guarantee the quality of its operations and therefore 

should be part of the QMS. Only one topic is considered so important for all 

care providers that it is mentioned separately in the regulation: cooperation, 

both within the care provider and with other actors such as other care providers 

and local governments. The care provider shall identify in which processes 

cooperation is necessary to guarantee the quality of the social services and to 

prevent adverse healthcare effects550, and through the processes and protocols 

the care provider should show how it has structured this cooperation.551

The regulation then describes that care providers should use risk analysis, 

internal audits, and a system for detection and investigation of nonconformity552 

to guarantee the quality of their operations. The care provider should 

continuously assess whether events could occur which pose a threat to the 

quality of its operations, and it should assess the probability of the occurrence of 

these events and the possible negative consequences once it occurs.553 The care 

provider should perform internal audits as often and as thorough as it deems 

necessary to guarantee the quality of its operations.554 The NBHW has included 

a general recommendation in the regulation on the aspects which the internal 

audit could contain:

– comparisons of the facility’s results to national and regional quality 

registers, to data of the Open Comparisons555, to results of other facilities 

and to the facility’s previous results;

– target group studies (which includes user satisfaction studies);

548 Section 4:4 part 1 SOSF 2011:9: “För varje aktivitet ska vårdgivaren eller den som bedriver socialtjänst 
eller verksamhet enligt LSS vidare utarbeta och fastställa de rutiner som behövs för att sacra verksamhetens 
kvalitet.”
549 Section 4:4 part 2 SOSF 2011:9
550 In Swedish: vårdskada
551 Sections 4:5 and 4:6 SOSF 2011:9
552 In Swedish: avvikelsehantering
553 Section 5:1 SOSF 2011:9
554 Section 5:2 SOSF 2011:9
555 In Swedish: öppna jämförelser, see section 9.3
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– inspection of (patient) documentation;

– researching whether the staff has attitudes which could lead to shortcomings 

in the facility’s quality;

– analysis of the data of the municipal patient committees; and

– the views of auditors and interested parties.556

The system of dealing with nonconformities should consist of three different 

steps. First, the care provider shall receive and investigate complaints and 

views on the quality of its operations from “care receivers and the people close 

to them”, staff, care providers, public authorities, and other organizations 

and interested parties. Second, the care provider and its staff shall fulfill its 

duties of the Social Services Act and the Patient Safety Act of reporting certain 

nonconformities.557 Third, the care provider should collect and evaluate 

incoming reports, complaints and views in order to see patterns and trends 

which can indicate shortcomings in its operations’ quality.558

The regulation explicitly states that, based on the results of the different 

evaluation methods (risk analysis, internal audit, nonconformities system), the 

care provider should take those measures which are necessary to guarantee the 

quality of its operations. Also, the processes and protocols should be improved 

when the findings of the risk analysis, internal audits and nonconformity studies 

show that they do not suit the purpose of quality assurance well enough.559

Finally, care providers have the duty to document their systematical quality 

work. In a general recommendation it is added that care providers ought to 

conduct an annual quality report, and make it available to anyone interested.560 

This quality report ought to explain how the quality of its operations has 

556 Section 5:2 SOSF 2011:9
557 In Sweden referred to as Lex Sarah and Lex Maria.
558 Sections 5:3-6 SOSF 2011:9
559 Section 5:8 SOSF 2011:9
560 On top of this, the NBHW regulation regulates in more detail what the patient safety report should 
look like. However, this is no concretization of the Healthcare Act or Social Services act, but it is 
a further concretization of the demand of a patient safety report from the Patient Safety Act. The 
NBHW adds several demands to this patient safety report, related to the quality management: care 
providers should include information on how the internal audits, cooperation, risk analysis, reports, 
and nonconformity system have contributed to patient safety. Also the patient safety report should be 
detailed enough to assess how the quality management has taken place in the different parts of the 
operation, and “in a way which satisfies the information need of external interested parties.” (7:2 SOSF 
2011:9)
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systematically and continuously been developed and guaranteed during the last 

calendar year, which measures have been taken to guarantee the quality of its 

operations, and which results were achieved. The quality report ought to be 

detailed enough to provide insight in how the different parts of the operation 

have participated in the quality management process and the report ought to 

“satisfy the information need of external interested parties.”561

9.2.1.2 The new NBHW’s regulation compared to the ISO 9000 standards

The NBHW regulation shows many similarities to the ISO standards, and draws 

heavily upon the same underlying ideas on quality management. Just as in the 

ISO standards, continuous improvement is at the core of the regulation: the 

quality shall be guaranteed based on a cycle of planning, implementation, follow-

up and evaluation. The central topics of the NBHW regulation – prevention and 

handling of nonconformity, internal audits, and risk management – are also 

front and center in the ISO standard.562

However, an important difference lies in the definition of quality. The 

ISO standard defines quality as meeting the requirements set by customer 

expectations, regulatory and statutory requirements and the companies’ 

own requirements.563 The NBHW regulation defines quality however only 

as meeting the statutory and regulatory demands, and living up to decisions 

which have been taken based on such regulation. From the Swedish legal and 

organizational perspective, the NBHW definition is completely logical: the main 

task of the NBHW is to make sure legislation is implemented, and therefore 

the NBHW’s main concern is not to make sure customer expectations and the 

organization’s own goals are met. Moreover, the NBHW even considers that it 

should not be part in any way of the goals that the organization wants to reach 

for itself. Customer expectations and customer satisfaction is part of the quality 

management system through more indirect routes. Care providers, for example, 

need to investigate customer complaints, and they need to include a customer 

satisfaction survey in their internal audit, but neither of these demands are seen 

as part of the quality definition.

561 7:1 SOSF 2011:9
562 Although risk management has its own ISO standard, which is not part of the ISO 9000 family
563 ISO 9000:2005 and ISO 9001:2008
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The customer concept is also not as central as in the ISO standard, since the 

NBHW finds it a problematic concept, as there are several potential customers. 

The customer could be the person receiving care, the municipality who purchases 

care from a private care provider, or even the tax payer who eventually finances 

the elderly care, and all these viewpoints could lead to different demands of 

customer satisfaction.564

Even though the ISO standard also demands from organizations that they 

comply with statutory and regulatory rules in order to provide quality, the 

NBHW argues that ISO-certification does not automatically mean that the 

quality management system lives up to the NBHW demands on the quality 

management system.565 Therefore the NBHW is very careful when it mentions 

that the quality management system development can be supported by existing 

certification models. It only states in a general recommendation that standards, 

technical specifications and models can be of assistance to the development of 

quality assurance, but it does not refer to certification organizations or models 

and does also not oblige certification of the quality management system.566

9.2.1.3 The new NBHW’s regulation compared to the earlier regulations

The new regulation was not supposed to lead to many material changes compared 

to the first quality management regulations. The NBHW mainly merged the two 

regulations on healthcare and on social services into one regulation, to make the 

system easier for care providers who needed to comply with both regulations, 

such as nursing homes.567 However, the differences between the old and new 

regulations do show how the NBHW has shifted focus since the introduction of 

the first regulation on quality management.

First of all, the NBHW has in the new regulation taken another step in 

shifting the focus from the performance of the individual professional to the 

performance of the organization as a whole. Different from the earlier regulations 

on quality management systems, the new regulation no longer specifies separate 

responsibilities of the nursing home manager and the care staff, but focuses 

solely on the responsibilities of the care provider. This shift aligns the Swedish 

564 Interview NBHW, Project manager QMS regulation, December 2011
565 Interview NBHW, Project manager QMS regulation, December 2011
566 4:1 SOSF 2011:9
567 Interview NBHW, Project manager QMS regulation, December 2011
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regulation with the international views on quality management in which the 

organization of the whole process of care provision is seen as the key to good 

performance, instead of a focus on individual performance.568

Second, the old regulations contained rules which stated that care providers 

should draft their own “measurable goals”569 or “goals which can be followed 

up”570, and through the quality management system monitor whether these 

goals were reached. In the new regulation, NBHW has omitted these demands 

of specifying internal goals. Thereby, the NBHW expresses that it should not 

interfere in the internal policy of the care providers, as long as they live up to 

the demands of the legislation and regulation, and also that it is not part of the 

NBHW’s regulatory authority to demand from care providers how and where 

they specify the broad legislative goals.571

Another difference is that the new regulation attempts to focus solely on 

the procedure of working with a quality management system and not on the 

content of the quality management system itself. Several rules from the earlier 

versions have been removed in the 2011 version: the rules on drafting and 

evaluating protocols on competence of staff572; on the use and follow-up of 

(new) methods for diagnostics, care and treatment573; on buying services and 

products of others574, handling and documentation of decision making of the 

social welfare committee575; and on making social services accessible576. The 

NBHW reasons that these topics should not be determined in the regulation 

on management systems. Either they should be formulated as a component 

of the quality of care by legislation, or care providers need to determine for 

themselves whether these topics are central for the quality of its operations. And 

in both cases it is considered sufficient to replace the detailed demands with one 

overarching demand: that care providers should draft protocols on the processes 

568 See chapter 5
569 SOSF 2005:12
570 SOSF 2006:11
571 Interview NBHW, Project manager QMS regulation, December 2011
572 SOSF 2005:12 and SOSF 2006:11
573 Chapter 4, section 2 SOSF 2005:12
574 SOSF 2005:12 and SOSF 2006:11
575 SOSF 2006:11, focused on municipal committee
576 SOSF 2006:11, focused on municipal committee
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and activities which are central for reaching good quality of their healthcare and 

social services.

This less detailed regulation allows care providers to focus on the protocols 

which are of important to their organization. This can be illustrated by the 

example of a protocol on competence of staff. Earlier, all care providers were 

forced to write such a protocol. In the current system, care providers need to 

determine for themselves whether they need such a protocol. The Healthcare 

Act and Social Services Act both demand that care providers have the staff 

necessary, and the 2011:9 regulation demands that care providers describe 

the processes and protocols necessary to comply with the quality demands of 

the legislature. If the care provider is a small organization or an individually 

operating professional, such a competence protocol might not be necessary. But 

if the care provider is a larger organization, it will need to have a protocol on 

competence of staff, since competence planning of staff is an important process 

for any large care provider.

In practice, however, not that much will change for nursing homes, even 

though the more detailed prescriptions on protocols have been removed. 

Competence of staff and documentation on each resident are still essential to 

the quality of care, as is determined by the Healthcare Act, the Patient Safety Act 

and the Social Services Act. Therefore, also under the new regulation nursing 

homes need to have protocols on these topics.

9.2.2 Additional rules and general recommendations on the Social 
Services Act

Next to the procedural regulation (implementation rules) on management 

systems, the NBHW has also made other rules and general recommendations 

in the field of social services and healthcare. As mentioned earlier, the NBHW 

has two possibilities of making further rules on social services. It can make new 

rules, when it considers these rules are necessary to protect “individual’s lives, 

personal safety, and health”577. This phrase is interpreted very narrowly: only 

cases in which there is an apparent danger for the life of individuals, or when 

a grave danger for the health and personal safety can be proven, the NBHW 

has the authority to draft rules which add new duties for care providers or 

577 Socialtjänstförordningen (2001:937) chapter 8, section 1: “Socialstyrelsen får meddela sådana 
föreskrifter inom socialtjänsten som behövs till skydd för enskildas liv, personliga säkerhet eller hälsa i 
verksamhet som avser (...) 2. äldre personer, (...)”
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municipalities. In all other cases, the NBHW can only use its second rulemaking 

mandate: the mandate to make implementation rules. As explained in section 

9.2, implementation rules support the implementation of what is already stated 

in the law. As we will see, this leads to difficulties for the NBHW, since it is 

difficult to determine what a goal act actually states and whether further detailed 

implementation rules are justified.

Under the first Social Services Act (1982-2001), very few regulations and 

general recommendations were made within the field of social services. The 

NBHW considered the Social Services Act mainly as providing the social welfare 

committee of the municipalities with the freedom to decide in individual cases. 

The NBHW therefore felt it should steer the municipal committees as little as 

possible with general rules which exceeded the existing demands of the Social 

Services Act. Under the new Social Services Act, this view has slowly started to 

shift. The NBHW has been under large political pressure to act upon cases of 

mismanagement in elderly care and to draft more central regulation to ensure 

that the goals of the Social Services Act are reached.578

Within the NBHW it is therefore continuously debated whether the NBHW 

should regulate through more detailed implementation rules what the Social 

Services Act entails. On the one hand the argument is made that the goal 

legislation aims to give municipalities as much freedom as possible to organize 

the social services, and on the other hand it is argued that when it is apparent 

that municipalities do not live up to the Social Services Act, the NBHW has a 

duty to introduce regulation in order to ensure that individuals receive the care 

they need, even though this means limiting the municipalities’ freedom.579

In spite of this debate, the NBHW still interprets its regulatory task 

restrictively. One would think that the NBHW has a lot of space to decide upon 

implementation rules, since it should implement rules that state broad goals. 

However, the opposite is the case: the NBHW feels it has no authority to decide 

what the content of ‘good social services’ is, and follows the idea that this decision 

should be made in individual cases by the municipal social welfare committees. 

The NBHW does not approach goal legislation and detailed legislation in 

distinctive ways: making implementation rules should only serve to support the 

rules laid down in the legislation, irrespective of their form and content, and the 

578 Interview NBHW, Project manager dementia care regulation, November 2011
579 Interview NBHW, Project manager dementia care regulation, November 2011
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NBHW needs to be certain of what the legislature envisioned before it will make 

more detailed regulation itself. The NBHW’s willingness to regulate is therefore 

dictated primarily by what is stated literally in the preparatory works and the 

legislation.580 If the legislature gives examples of what quality of social services 

entails, these statements can be used to make further regulations on this topic. 

But if the preparatory works or the act itself do not mention a certain aspect of 

quality of social services, the NBHW does not consider itself competent to make 

implementation rules on this topic.

This results in a very limited use of the regulatory authority attributed to the 

NBHW by goal legislation. Goal acts and their preparatory works often contain 

a limited amount of examples, and leave the further concretization of the goals 

to other actors. Consequently, the NBHW limits its rulemaking in two ways: 

first, it uses its rulemaking mandate to make new rules very restrictively. Second, 

it uses its authority to draft implementation rules only when it is absolutely 

sure what the legislature meant by ‘good quality’, thereby limiting itself to the 

few haphazard examples the legislature wrote down in the preparatory works. 

Instead of leading to more freedom to make rules, the NBHW considers it has 

less freedom to make further regulation on goal legislation compared to more 

detailed types of acts.

9.2.2.1 NBHW’s social service regulations on nursing home care

Apart from the regulation on quality management systems, there are two NBHW 

regulations on social services which care providers of nursing homes need to 

implement and one general recommendation which they can choose to follow. 

The NBHW has also drafted a few regulations directed solely at the decision 

making process of the municipality, but since these have no impact on care 

580 Interview NBHW, Project manager dementia care regulation, November 2011. She also explained 
there are NBHW lawyers who think the NBHW should deal with its bemyndigande in a more pragmatic 
way, by interpreting ‘the intentions of the legislature’ not by only looking at the exact wording of the 
preparatory works, but also by looking at what is left unsaid in the preparatory works since it is seen 
as self evident under the current circumstances. However, until now this discussion is decided in favor 
of those who think the intentions of the legislature can only be found in the literal wording of the 
preparatory works or the legislation itself. See also: Nordiska ministerrådet (2005), Lagstiftningspolitik, 
p. 112
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providers’ freedom to concretize the Social Services Act they fall outside the 

scope of my research.581

The first regulation contains detailed implementation rules and general 

recommendations on how the social services for individuals should be 

documented.582 The second regulation contains detailed implementation rules 

and general recommendations on how staff and care providers should report 

and investigate acts or omissions which have led to or have risked consequences 

for individuals’ life, safety or physical or psychological health.583 In addition, a 

third regulation has been sent to the government for approval in April 2015. The 

draft for this regulation contains also mainly implementation rules directed at 

the municipal committee, but also one new rule directed at the care providers.584

The NBHW has also drafted a general recommendation on which “basic 

knowledge” care staff in elderly care should have.585 The NBHW writes that this 

general recommendation is meant to support and guide care providers in the 

interpretation of chapter 3, section 3 of the Social Services Act (“suitably trained 

and experienced staff shall be available to perform the tasks within the social 

services”). The general recommendation describes which type of education staff 

should have, and which minimum level of knowledge and skills staff ought to 

have. The knowledge and skills needed are described in 38 points divided over 

12 topics. To mention just a few: staff should for example have knowledge on 

how the communication can be adapted to different individual abilities and 

needs (topic: communication); knowledge on which regulation is applicable 

581 Although these are very few as well. An example is SOSFS 2007:17 – Socialstyrelsens allmänna råd 
om personalens kompetens vid handläggning och uppföljning av ärenden som avser äldre personer, 
which contains rather detailed general recommendations on the competence of the municipalities 
staff which deals with the requests of social services of elderly people, and the follow-up of the cases 
involving elderly people.
582 SOSFS 2006:5 – Socialstyrelsens föreskrifter och allmänna råd om dokumentation vid handläggning 
av ärenden och genomförande av insatser enligt SoL, LVU, LVM och LSS. It also contains detailed rules 
on how the municipal committee should document the handling and decision-making regarding social 
services.
583 SOSFS 2011:5 – Socialstyrelsens föreskrifter och allmänna råd om lex Sarah, based on chapter 14 
of the Social Services Act.
584 SOFS 2015:XX (S) – Socialstyrelsens föreskrifter och allmänna råd om ansvaret för äldre personer 
och bemanning i särskilda boenden. The previous version to this regulation was SOSFS 2012:12 – 
Socialstyrelsens föreskrifter och allmänna råd om ansvaret för personer med demenssjukdom och 
bemanning i särskilda boenden, which never came inte force.
585 SOSFS 2011:12 – Socialstyrelsens allmänna råd om grundläggande kunskaper hos personal som 
arbetar i socialtjänstens omsorg om äldre
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to elderly care, and skill in how care should be documented according to the 

relevant legislation (topic: regulation); knowledge on which diseases and health 

problems are common for elderly and how these affect their need of care (topic: 

elderly people’s diseases).586 However, the NBHW stresses that these general 

recommendations are non-binding and only contain recommendations on the 

minimum knowledge and skills of staff. More complicated care tasks require 

deeper knowledge, and the care provider keeps the responsibility to assess 

which competences its staff should have for a certain task based on the general 

rule in the Social Services Act.587

We will take a closer look at how the regulation on dementia care was created, 

to illustrate in more detail how the NBHW approaches its role as a regulator.

9.2.2.2 Staffing in nursing homes – an example of the regulation making process

Following the Piteå dementia care scandal, the government issued a government 

assignment which stated that the NBHW should draft “guidance on the 

organization of special homes for people suffering from dementia, for example 

on staffing levels”.588 The government assignment was handed to the knowledge-

steering division, since the NBHW looked into the possibilities to add rules 

on staffing level to the national guideline on dementia care (see the following 

section). National guidelines provide the NBHW with more freedom to decide on 

the content compared to regulations and are generally well implemented by care 

providers.589 However, if there is not enough data to base these guidelines on, 

NBHW regulation is seen as the second most powerful measure the NBHW can 

take. After the knowledge-steering division decided there was too little evidence 

on the right staffing levels to be able to make guidelines, the assignment was 

shifted to the regulation and licenses division.

As explained earlier, the main responsibility of the NBHW as a regulator is 

to guarantee the existing legislation is implemented in an effective way. This 

means that the regulation division first had to assess how the Social Services 

Act is implemented, and whether there are any gaps in the implementation that 

586 SOSFS 2011:12
587 Socialstyrelsen Meddelandeblad, Socialstyrelsens allmänna råd om grundläggande kunskaper hos 
personal som arbetar i socialtjänstens omsorg om äldre, p. 3
588 Regeringsbeslut 2011-02-24, Uppdrag om vägledning i frågor om organisering av särskilt boende 
för personer med demenssjukdom (rskr. 2010/11:124); following Motion 2010/11:So580
589 Socialstyrelsen (2009), Hälso- och sjukvårdsrapport 2009, p. 175
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need to be solved. To this end, the NBHW consulted different actors involved 

in dementia care. First, the NBHW met with representatives of the three most 

involved professional groups: municipal social services administrators590, care 

managers and nursing staff. Second, the NBHW consulted representatives 

organizations of patients, relatives, and specialist (dieticians, physiotherapists, 

dental hygienist, social workers managers591), and representatives of both 

municipal and private care providers. Third an online inquiry was held in 

which anyone interested could answer a series of questions on the quality and 

organization of elderly care. The results of this inquiry are publicly available.592 

Finally, just as all Swedish laws or regulations, the draft of the regulation was 

sent to all field organizations, local governments and any other interested party 

for consultation.593

However, where normally the regulation process would have stopped with a 

final draft of the regulation being enforced by the NBHW, this regulation process 

took a second round. Different interest groups and especially the organization of 

the Swedish local government SALAR made so much noise over the draft, even 

after the consultation process, that the NBHW grew more cautious to enforce 

it.594 Second, the NBHW came to the conclusion a similar regulation was needed 

for all nursing home care. Therefore, the initial regulation was withdrawn, and 

the NBHW drafted another regulation – this time not only on dementia care but 

on all nursing home care. This regulation was in sent to the government April 

2015, and is at the time of printing this thesis still waiting for approval.595

The NBHW’s main goal of drafting this regulation is to try to make all actors 

implement the already existing demands of the Social Services Act.596 The 

590 In Swedish: biståndshandläggare
591 In Swedish: socionomschefer
592 7700 people, 6000 of whom work with people who suffer from dementia, have answered the 
online questionnaire: Socialstyrelsen (2011), Vad tycker du om bemanningen i demensvården? Resultat av 
Socialstyrelsens webbenkät 14 september
593 In Swedish: remiss . See for a short explanation of the remiss process Einhorn and Logue (2003), 
Modern Welfare States, p. 42, 43, and 154
594 See for SALARs objections to the regulation on staffing in dementia care: SKL (2013), Synpunkter på 
Socialstyrelsens föreskrifter och allmänna råd om ansvaret för personer med demenssjukdom och bemanning 
i särskilda boenden (SOSFS 2012:12), Cirkulär 13:2
595 When a regulation is thought to have considerable effects on the state’s or local government’s 
finances, the public agency needs to seek approval for its regulation from the government. See 
Förordning (2014:570) om regeringens medgivande till beslut om vissa föreskrifter, section 2
596 Interview NBHW, Project manager dementia care regulation, November 2011
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regulation therefore focuses on how the municipalities should guarantee that 

the needs of nursing home residents are met. The NBHW has concluded that 

the main problem with the implementation of the Social Services Act in nursing 

home care is that municipalities often only look at the collective level of social 

services, and do not follow up adequately on the individual level. Municipalities 

hide behind their contracts with the care providers597, although municipalities 

are at any time responsible for that every resident receives the right type of 

individualized care. The whole Social Services Act builds on the idea that 

citizens should have their individual needs met, and the NBHW intends this 

new regulation to strengthen the focus on the individual needs.

An example hereof is the rule which clarifies that municipalities should 

include which activities are part of the social service when they decide an 

elderly person is entitled to nursing home care. Earlier, many municipalities 

– including Uppsala – did not specify which services elderly can expect in the 

nursing home, and the NBHW argues that this limits the municipalities in 

following up whether the elderly actually receive the services they are entitled 

to. By including in more detail to which services the resident is entitled, the 

municipality is forced to discuss the individual needs of the resident, while at 

the same time the NBHW does not meddle in the decision itself since it does not 

restrict or prescribe which services should be provided.

The only rule in the regulation which is based on the mandate of the NBHW 

to make new rules to protect ‘life, safety and health of individuals’ is the rule 

that a nursing home cannot be unstaffed at any time of the day (and night). This 

rule is less far reaching than the original draft of the regulation on dementia 

care of the NBHW, which demanded permanent staffing of each dementia unit: 

a minimum staffing level for the night time to make an end to the practice of 

care providers locking dementia units at night and leaving them unstaffed. The 

current proposal leaves more freedom, to the care provider, although it also 

demands that each resident should be able to receive help immediately when 

597 The documentary ‘Vi gav de vår papa’ (SVT) gives a clear example of an official who tries to 
hide behind a contract. The municipality’s elderly care manager is confronted with a complaint on 
a detrimental situation for a resident in a nursing home. She responds: “Well, the care provider has 
implemented the contract”. Of course, this is a very unsatisfying answer: when a care provider has 
implemented the contract it does not guarantee the quality of the care, since the contract can have 
flaws and does not necessarily cover all aspects of quality of care.
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needed, which points in the direction of one member of staff on each unit, even 

at night.

This regulation is an important step for the NBHW since it breaks with its 

previous trend of not regulating elderly care, but it also exemplifies the reluctance 

of the NBHW to use its authority to make new rules. The NBHW did not draft 

any minimum staffing levels for the day time care and it has chosen not to draft 

binding rules on staff competence (it has only made a general recommendation). 

Instead, the NBHW’s rules only focus on making the responsibilities of the 

municipal committee more explicit. Instead of drafting general binding rules 

for care providers, the NBHW clarifies the responsibilities of the municipality 

towards social services for nursing home residents: the municipality should take 

an individualized decision on which social services this individual needs, follow 

up whether the care provider actually provides the promised services and assess 

whether the services performed meet the needs of this individual. Thereby, the 

NBHW follows the Social Services Act as closely as possible.

9.2.3 Additional rules, general recommendations and national 
guidelines on healthcare

As mentioned before, the NBHW has a longer tradition of drafting documents 

on healthcare than on social services. This includes regulation both on the 

Healthcare Act and on the Patient Safety Act. On healthcare, the topics which are 

regulated by binding rules mainly concern the safety of healthcare: the minimum 

level which is required for people not to be hurt by the healthcare services. Also 

the regulations concern topics which apply to the whole healthcare field, and 

not to specific healthcare sectors. There are, for example, detailed regulations 

on prevention of the spread of infectious disease598 including rules on basic 

hygiene599, rules on the handling of medication600, and on delegation of certain 

medical acts to lower qualified care staff601. These regulations are (partially) 

598 SOSFS 2005:23 – Socialstyrelsens föreskrifter och allmänna råd om smittspårning; SOSFS 2005:26 
– Socialstyrelsens föreskrifter och allmänna råd om hantering av smittförande avfall från hälso- och 
sjukvården.
599 SOSFS 2007:19 – Socialstyrelsens föreskrifter om basal hygien inom hälso- och sjukvården m.m.
600 SOSFS 2000:1 – Socialstyrelsens föreskrifter och allmänna råd om läkemedelshantering i hälso- och 
sjukvården.
601 SOSFS 1997:14 Socialstyrelsens föreskrifter och allmänna råd om delegering av arbetsuppgifter 
inom hälso- och sjukvård och tandvård
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based on the NBHW’s authority to draft rules with new content on healthcare 

topics to protect the safety of individuals.

On these specific topics, the regulations can go into great detail. The 

regulation on basic hygiene, for example, prescribes that staff should change 

their working clothes daily, that they should have short sleeves, and that staff 

should not carry any watches or jewellery on their hands and lower arms. There 

is also a NBHW regulation on how to keep medical records. The regulation 

has several rules on how to secure the privacy of medical records and which 

care staff and care providers should have access to the medical records. The 

regulation also states that the care provider should draft a protocol on how to 

document information on patients in an individual medical record. Further, this 

protocol should guarantee that certain information is part of the protocol, such 

as the name of the patient, the time and date for each contact of the care provider 

with the patient, and information on how to contact the patient. The regulation 

also states, for example, that the care records should include information on the 

current health condition and medical diagnosis of the patient, which medication 

the patient is taking, the results of medical tests and allergies for certain types 

of medication.

The level of detail of these regulations is strikingly different from the 

regulations on social services. We have seen that the social services regulations 

mainly state that care providers should draft certain protocols, which is very 

different from the detailed prescriptions on how care staff should act and 

perform their jobs which we encounter in the regulations on healthcare topics. 

The NBHW has decided that the research on social aspects of care and social 

services is insufficient to use as a basis its regulations. The NBHW feels more 

comfortable to determine that measures on medical care – such as having short 

sleeves on staff’s clothing – is necessary to protect the safety of patients, but 

does not feel it can come to similar conclusions for aspects of social care. The 

decisions on medical care are not seen as political policy decisions, but as 

‘technical’ necessities which are supported by impartial and factual research. 

Also, the basis of research on medical care topics gives the NBHW enough 

room to state that these measures are necessary to protect the safety of patients, 

which means the NBHW can use its rulemaking authority to draft rules with 

new content. On the topics of healthcare, the NBHW therefore does not only 

stick to its mandate of drafting implementation rules, as it does in the field of 

social services. This means that the NBHW operates in a different way when it 
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drafts rules on healthcare topics, because it is easier to argue why drafting of 

new rules is necessary.

The NBHW can also try to steer care providers through drafting national 

guidelines. National guidelines are not designed as legally binding rules, but 

they are described as ‘fact documents’602. Therefore, the national guidelines are 

not developed by the division on regulation and licenses but by the division 

on knowledge-steering. Since they are not considered as legal regulation, the 

NBHW is free to decide on which topics it wants to draft national guidelines. 

It does not need any government authorization to develop national guidelines 

on specific topics, although many guidelines are still initiated by a government 

assignment.

National guidelines are developed to guide the field on the treatment of a 

certain disease. There are, for example, national guidelines on dementia care, 

cardiac care, care of depression and anxiety disorders and diabetes care.603 

National guidelines need to be based on scientific research. All current national 

guidelines concern healthcare topics, and not social services topics. Since the 

guidelines need to be fully up-to-date with the latest research, they need to be 

revised every two years. National guidelines support the NBHW decisions on 

the allocation of resources within Health and Medical Care and Social Services. 

The goal of these guidelines is to contribute to a high standard of medical care.

National guidelines are consensus documents: they express the consensus 

on the best treatment of a certain disease amongst the medical profession, 

patient organizations, the NBHW and the county councils and municipalities.604 

The NBHW drafts the national guidelines, but several field actors are consulted 

in the process and can take part in developing the guidelines. Because they 

are based on research and consensus instead of a political choice, national 

guidelines are seen as a strong instrument to steer care providers. As we will see 

in chapter 12, they might have a strong influence on care providers’ behavior, 

but they are not used by the national supervisors to supervise on the quality of 

care. The status of such guidelines, based on professional knowledge instead of 

political choices, will be discussed more in detail in chapter 12.

602 Interview NBHW, General counsel, October 2008
603 http://www.socialstyrelsen.se/riktlinjer/nationellariktlinjer (last visited: February 25, 2015); http://
www.socialstyrelsen.se/nationalguidelines (last visited: February 25, 2015).
604 Interview NBHW, General counsel, October 2008
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9.3 NBHW as a national monitoring organization

Next to the role of regulator, the NBHW also fulfills the role of national 

monitoring organization. This role is performed by the NBHW’s division for 

statistics and evaluation. In its monitoring, the NBHW cooperates closely with 

the Swedish Association of Local Authorities and Regions (SALAR).605 In 2006, 

the government ordered the NBHW and SALAR to develop so-called ‘open 

comparisons’ on the quality, costs and efficiency of elderly care.606 To write 

these comparison reports, the NBHW and SALAR should develop a method 

to measure the quality of elderly care, and to evaluate the results. The open 

comparisons should serve the same four different groups as the measurements 

of the Dutch Quality Framework indicators. It should give citizens support in 

their choice of care provider, it should support staff and managers close to the 

‘shop floor’ in improving the quality of the care, it should provide local managers 

and politicians with information to base their (policy) decisions on, and it 

should also support national policy-makers in when taking policy decisions.607 

In order to meet these goals, the NBHW and SALAR have worked on several 

related projects. The three most important so far have been the ‘Elderly Guide’ 

(NBHW), the NBHW’s studies on the satisfaction of the elderly with the care 

they received608, and the ‘Open Comparisons’ reports (NBHW and SALAR).

In this section, we will take a look at the open comparison projects, in 

order to determine whether and how they are part of the regulatory regime 

of the Swedish goal acts. As we have seen in the Netherlands, indicators can 

function as a special type of binding rules. Therefore, it is important to also 

study in Sweden how the measurements of the quality of care take place and 

whether there is a connection between the indicators and the other rules of the 

concretization process.

605 In Swedish: Sveriges Kommuner och Landsting (SKL), the interest organization for the Swedish 
municipalities and county councils.
606 SOU 2007:82, p. 215: “Socialstyrelsen har av regeringen fått i uppdrag att utveckla ett nationellt system 
för öppna jämförelser av kvalitet, kostnader och effektivitet inom vår- den och omsorgen om äldre.”
607 Socialstyrelsen (2009), Handlingsplan för utveckling av Öppna jämförelser inom äldreomsorg och 
hemsjukvård, Dnr 7270/200, p. 1.
608 See e.g. Socialstyrelsen (2013), Vad tycker de äldre om äldreomsorgen?
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9.3.1 Three open comparisons projects

To support elderly in choosing their care provider, the NBHW has launched 

an online comparison website which is called the Elderly Guide609. The data 

used in the Elderly Guide is gathered through a questionnaire which the NBHW 

sends out to all municipalities.610 The Elderly Guide presents information on 

home care providers, on separate nursing homes, and on the municipality as 

a whole. In that way, people can either use the information to choose between 

different homes, or to compare the results of their municipality with that of other 

municipalities and use this information to participate in the democratic process 

in their municipality. When this case study was conducted611, the Elderly Guide 

showed the results of 15 indicators on the following topics:

– amount of inhabitants participating in making and follow-up of their daily 

care plan (2 indicators),

– amount of inhabitants with an individual room and own cooking facilities 

(2 indicators),

– amount of inhabitants who have been screened for fall risk, pressure sores 

risk and malnutrition risks (3 indicators)

– amount of inhabitants which had an annual check of whether their 

medication use is still relevant,

– meals divided over the day in order that there is no more than 11 hours of 

night fast (only yes/no question),

– staffing level,

– competence of staff (2 indicators),

– staffing continuity (3 indicators).

When comparing municipalities on care in nursing homes, six extra indicators 

have been added on:

609 In Swedish: Äldreguiden. See: www.socialstyrelsen.se/jamfor/aldreguiden (last visited: February 20, 
2015)
610 The NBHW annually performs the “Kommun- och enhetsundersökning” and publishes its results.
611 The Elderly Guide was studied at the same time as most interviews were conducted for the Swedish 
case study. The set of indicators has not been static, but has slightly changed over the years, since the 
indicators are further developed over the course of time. See for the most recent set of indicators: www.
socialstyrelsen.se/jamfor/aldreguiden
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– amount of assistance decisions612 of the municipality that have been 

followed-up,

– amount of time inhabitants received in doctor care,

– prescription of medication: many different types of medication at the same 

time, or unsuitable or dangerous medication (4 indicators).

The Elderly Guide states clearly that these indicators are not meant to cover all 

aspects of quality of elderly care, but that they can provide an indication of the 

quality of care in a nursing home or municipality. The results are displayed both 

as a weighed ‘grade’ from 1 to 5 and as the unprocessed score on the indicators.

Another open comparisons project is the study of satisfaction of elderly 

with elderly care, to gather information on what the NBHW calls the results of 

the elderly care: the amount of very satisfied care receivers. In this ‘customer 

satisfaction study’ which has been held annually since 2009, elderly who 

receive home care and inhabitants of nursing homes are asked to fill out a list 

of questions on topics related to the care they receive, for example on courteous 

treatment, influence on the content of care, the food, taking showers and bathing, 

activities, the amount of care, and the sense of safety.613 Since many inhabitants 

of nursing homes cannot answer such questions themselves, relatives can be 

asked to answer the questions instead. The grading system used is the so-called 

‘Satisfied Costumer Index’: on all questions elderly can fill out how satisfied 

they are with a certain aspect of the care on a scale of 1 to 10, and at the end 

the amount of ‘very satisfied customers’ – those who gave a grade 8, 9 or 10 – 

form the measure of customer satisfaction on that aspect. The results of this 

study are presented in a report, which publishes the grades per municipality. 

At the time of the case study, the results per nursing home were not accessible 

for the public, which meant that they could not be used to compare different 

homes within one municipality, or compare the results of different private care 

providers. However, in the current version (2015) the results are also visible for 

each home separately.

Next to the Elderly Guide and the customer satisfaction reports, the NBHW 

and SALAR have since 2007 published annual reports on the quality of elderly 

612 In Swedish: biståndsbeslut
613 Socialstyrelsen (2011), Vad tycker de äldre om äldreomsorgen? En rikstäckande undersökning av äldres 
uppfattning om kvaliteten i hemtjänst och äldreboenden, p. 16-17
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care in Sweden where these different types of quality data are merged, the so-

called ‘Open Comparisons’ reports.614 These reports have the purpose to provide 

local policy-makers with information on their results compared to other 

municipalities, and provide national policy-makers with information on trends 

in the quality of elderly care. They only deliver information on municipality 

level and not per nursing home.

In the ‘Open Comparisons’ reports, municipalities are compared on a set 

of indicators. The results of all nursing homes in a municipality are added to 

calculate the results of the municipality as a whole. Per indicator, municipalities 

are given a red, yellow, or green ‘grade’, based on whether their results are part 

of the 25% best (green), 25% worst (red) or the results are average (yellow).

The indicators have slightly varied over the years615, but the report ‘Open 

Comparisons – Nursing and Care for Elderly’ shows the results on 31 indicators. 

The indicators are designed to draw as much as possible on already existing 

information sources, in order to keep the administrative work for municipalities 

and care providers as low as possible. Therefore indicators have been 

developed which draw on national registers to which municipalities already 

report information, for example the Swedish Palliative Register616, the Stroke 

Register617 and the Senior Alert Register618. Also, several indicators draw on the 

information from the Elderly Guide, gathered by the NBHW questionnaire to 

municipalities. A third group of indicators draws on the results of the annual 

NBHW study of satisfaction of elderly with elderly care.619

614 Between 2007 and 2009, the NBHW and SALAR published their Open Comparisons separately, 
since they had a different angle: SALAR thought the NBHW focused too much on providing information 
to the elderly, whereas SALAR wanted to provide information to the municipalities. Since 2010, they 
have published joint reports again on the ‘Open Comparisons’.
615 On the one hand, the NBHW and SALAR have tried to keep the indicators the same, in order to be 
able to compare results over time, but at the same time they have wanted to improve the measuring 
of quality of elderly care. Interview NBHW, Project national indicators for good elderly care, February 
2009
616 In Swedish: Svenska Palliativregistret
617 In Swedish: Riks-Stroke
618 In Swedish: Senior Alert
619 Since 2009, the NBHW performs a client satisfaction study. Previously, municipalities often did 
their own study of ‘client satisfaction’, but these results were not comparable since all studies were 
slightly different. The SCB, the Swedish Bureau for Statistics, evaluates the results for the NBHW.
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9.3.2 No strong connection between open comparisons and goal 
legislation

As becomes clear from the description above, the topics that are measured are 

similar to the topics measured in the Netherlands. However, compared to the 

Netherlands, there are three major differences in how the monitoring of quality 

of elderly care is used. The open comparisons in Sweden have a much larger 

distance to the concretization process of the goal legislation on quality of elderly 

care than their Dutch counterparts.

First of all: in the Netherlands, the monitoring of elderly care has been 

closely connected to the development of the further norms which concretize 

the Quality Act, since both norms and indicators were developed at the same 

time. In Sweden, the development of quality indicators has had a much looser 

connection to the regulation. Regulation and monitoring have been developed 

in different divisions of the NBHW and were not meant to be closely connected. 

Within the ‘Strategy of good care’ of the NBHW, the results of the monitoring are 

thought to contribute to new development of regulation, in a ‘plan-do-check-

act’ scheme (develop regulation, implement regulation, measure outcome, adapt 

regulation to improve outcome in the future), but the development of indicators 

is not bound by any existing norms. Some of the indicators, such as the 

indicators developed for the ‘customer satisfaction surveys’, have been inspired 

by the topics mentioned in legislation, preparatory works and regulation620, but 

this is not a requirement for indicators. The NBHW statistics and evaluation 

division has had a lot of freedom in deciding how to measure quality of care, 

without any thoughts that the indicators in their turn would decide what the 

quality of care is.

This distance between regulation and monitoring in Sweden is also connected 

to the second difference: the distance between supervision and monitoring. 

The national supervision is discussed in chapter 12, but I will here discuss 

the connection between the supervision and monitoring. The Dutch quality 

indicators have been developed to serve several purposes, and one of these 

has been to support the supervision on the implementation of the Quality Act. 

During a couple of years, the Dutch Health Inspectorate has used the results of 

the monitoring process to select homes for its inspections: homes which scored 

620 Socialstyrelsen (2011), Vad tycker de äldre om äldreomsorgen? En rikstäckande undersökning av äldres 
uppfattning om kvaliteten i hemtjänst och äldreboenden, p. 16.
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low on the indicators were given priority in the planning of supervision visits, 

and homes which scored very well were not visited at all. In Sweden, the division 

which developed the quality indicators has not been in contact at all with the 

supervision division of the NBHW. Supervision has never been a goal of the 

open comparisons, and the Swedish nursing home care inspectors I interviewed 

affirmed they do not use the results of the monitoring as a starting point for 

their supervision. Even though it has been suggested that the supervision could 

use the results of different quality indicators621, the inspectors explain they do 

not use the information since they still find the results not reliable enough to 

use in any type of supervision.622

The third difference was very clear at the time of the case study, but has 

grown less pronounced in the last few years. The Elderly Guide is the only 

national information source where information on separate nursing homes are 

published, but during the time of the case study, the Elderly Guide did not 

contain as many indicators as the Open Comparisons reports. Most striking was 

that none of the client satisfaction data was published in the Elderly Guide. All 

information on client satisfaction was only published for municipalities as a 

whole, which meant that individuals could not use this information to choose 

in which nursing home they would like to live. Also, the data on the outcome 

of the healthcare, for example how many people suffer from pressure sores, was 

not published per nursing home but only per municipality.

The reason that was given for not publishing all information on the level 

of nursing homes, was to protect people’s privacy. For example: if the NBHW 

would publish that 90% of the inhabitants of a certain home have pressure sores, 

and this home has only 10 inhabitants, the NBHW considered it would thereby 

actually publish information on the health status of individuals.623 Although 

this is a valid argument not to publish this type of data, it is also another sign 

of the focus on steering by municipalities instead of steering through the 

choice of individuals. The reasoning was that municipalities are primarily held 

621 SOU 2007:82, p. 24: “Tillsynsmyndigheten bör vid metodutveckling för tillsynsarbete utarbeta 
bedömningskriterier och ta till vara det stöd som indikatorer kan vara för tillsynen.”
622 Anna Hagelbäck stated on this topic: “Det skulle vi kunna göra, men det gör vi inte. Jag vet inte om vi 
tycker att de är så rättvisande alla gånger. Jag är lite skeptisk till dessa uppgifter. Det är kommunerna själva 
som rapporterar in, och med alla sådana system kan man tolka frågorna olika. Och frågan är om databasen 
blir tillförlitlig.” This was affirmed in the Interview with NBHW healthcare inspector, November 2011.
623 Interview NBHW, Project national indicators for good elderly care, February 2009
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responsible for the quality of elderly care, and therefore municipalities need 

most information on the quality of elderly care in order to improve the services 

within their municipality. Today, the idea of providing information to facilitate 

user choice has got much a stronger foothold in Sweden, which is, for example, 

visible in the increase of indicators on the level of nursing homes in the Elderly 

Guide.624

However, because of the distance between regulation, supervision, and 

monitoring, the quality indicators have only a limited function in the Swedish 

concretization process. The online publishing in Sweden has less of an impact 

than it has in the Netherlands, since many indicators are only published on 

municipalities as a whole, and therefore do not contribute to the naming and 

shaming of nursing homes. However, the national monitoring can still influence 

the concretization process, although in a more indirect way. Municipalities 

are obliged to participate in the national benchmarking of the NBHW. For 

municipalities, it is therefore easier if they just adapt their definition of quality 

and their policy on quality of care to the topics which the NBHW measures. The 

NBHW also encourages municipalities to use the results of the open comparisons 

in their internal audit of the elderly care results.625 When municipalities use the 

comparisons as a way to evaluate their elderly care policy, these reports could 

synchronize the municipal policies more and more, by pointing out which 

elements are important.

9.4 Conclusion

As we saw in this chapter, the NBWH has the authority to draft new rules on the 

Healthcare Act to protect the safety of individuals and on the Social Services Act 

to protect the lives, safety and health of individuals. Next to this authorization 

to draft new rules, it has the authority to draft implementation rules on all topics 

of healthcare and social services. In addition, it can draft guidance documents, 

such as general recommendations and national guidelines, on any topic it wants.

624 For a discussion on the situation on user choice in Swedish elderly care in 2013, see chapter 2 in 
Meagher and Szebehely (2013), Marketisation in Nordic eldercare
625 SOSFS 2009:11, art. 5.2, general recommendation: “Egenkontrollen kan innefatta (...) jämförelser av 
verksamhetens resultat dels med uppgifter i öppna jämförelser, dels med resultat för andra verksamheter, 
(...)”
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If we look at the amount of regulations and guidance documents which the 

NBHW has drafted, there is a clear difference between the NBHW’s regulation 

activity on the Healthcare Act and the Social Services Act. On healthcare 

topics, the NBHW is used to drafting regulation. It both has drafted several 

binding regulations on general healthcare topics, and it also has drafted national 

guidelines which contain medical advice on protocols for treatment of certain 

diagnoses.

However, when it comes to concretizing the Social Services Act, the NBHW is 

reluctant to make additional rules. It wants to use its authority to draft new rules 

as little as possible, so that the municipalities keep their freedom of regulation. 

And the making of implementation rules is severely restricted by the NBHW’s 

narrow interpretation of how detailed the description of a topic in the legislation 

and preparatory works should be before the NBHW can draft implementation 

rules. The NBHW finds it difficult to make implementation rules solely based 

on the open regulation of the Social Services Act. This means that the content 

of the propositions – which topics are mentioned and which are not – is of great 

importance to the regulatory work of the NBHW. The preparatory works always 

fulfill a central role in the Swedish system, but this increases even further if goal 

legislation is used, since the act itself contains less details and the NBHW is 

entirely dependent on any additional information on the meaning and content 

of the goal rules.

It is not entirely clear whether the NBHW’s regulatory space actually is 

this limited in legal terms, or whether the NBHW is more conservative in its 

regulation on social services than it has to be. Several government reports state 

that there is a grey area between rules which add new meaning to an act and an 

implementation rule. It looks as if the NBHW chooses to steer clear from this 

grey area altogether by using a restrictive perception of its own role concerning 

social services regulation.
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The municipality as a care purchaser – 
case study of Uppsala

The municipality has a wide range of responsibilities in elderly care and 

therefore has a central position. The municipality should decide – within the 

framework of the Social Services Act and the Healthcare Act – what good elderly 

care is, which individuals are entitled to receive this care, and subsequently 

plan, fund and provide this care for their population. Since 1992, municipalities 

are allowed to outsource the provision of elderly care to private actors. Of the 

290 Swedish municipalities, have chosen to outsource (a part of) their elderly 

care to private actors, and in total 20% of all Swedish nursing home places are 

run by private care providers.626 This means that at the time of the case study, a 

substantial number of municipalities did not only function as care provider but 

also as care purchaser.

Even when a municipality does not provide the elderly care itself, it remains 

responsible for the quality of the elderly care.627 It is accountable towards the 

health inspectorate of the NBHW, but also politically accountable towards its 

citizens.628 However, when a municipality outsources the provision of elderly 

care to other actors, it has no longer direct control over the quality of services. 

Therefore concretization of the vague goals of the Healthcare Act and the Social 

Services Act becomes very important, in order to be able to steer the quality 

of the care in the direction wanted by the municipality. This chapter focuses 

626 Almega, Vårdföretagarna, Friskolornas riksförbund and Svenskt näringsliv (2013), Stora möjligheter 
att stärka kvaliteten i äldreomsorgen genom bättre upphandlingar, p. 11
627 Meagher & Szebehely (2010), Private financing of elder care in Sweden, Arguments for and against, 
p. 6
628 RiR 2008:21, Statens styrning av kvalitet i privat äldreomsorg, p. 33
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on how the municipality as a care purchaser concretizes the legislation. The 

municipality as a care provider is discussed in chapter 11.

Whether a municipality outsources nursing home care to private companies 

through public procurement is completely up to the municipality itself. At 

first, municipalities that opted for public procurement were mostly urban 

municipalities with a majority of liberal parties in the municipal council. In 

these municipalities, politicians mainly argued that residents would benefit 

from better and more efficient care in a system where care providers would 

have to compete with each other, instead of the previous (near) monopoly 

of the municipality in providing nursing home care.629 More recently, also 

municipalities with social-democratic majorities have started outsourcing 

nursing home care to private care providers, often based on the assumption that 

this would make the elderly care cheaper.630

However, the decision to outsource nursing homes is often highly debated. 

Incidents in nursing homes have received massive media attention. Both the 

high involvement of private equity firms in nursing homes, making high profits 

while reducing the staffing levels compared to the municipal care providers631, 

and the (supposed) inability of municipalities to steer the quality of care 

provided by these private actors were widely reported in the press. The public 

debate led to more attention for research on the difference of quality between 

private and public care providers in Sweden.632

As said before, this thesis does not focus on whether the contracting out of 

elderly care to private parties leads to good care or not. Although this is a very 

interesting question, it will have to be left to others to discuss. This chapter 

deals with a question which needs to be answered first: before we ask whether 

the municipality succeeds to implement its contracts, we need to know what the 

actual content of these contracts is and how this relates to the broader goals of 

the legislation which the municipality needs to implement.

629 Previously, only a very few homes were run by small charitable foundations.
630 Stolt, Winblad (2009), ‘Mechanisms behind privatization: A case study of private growth in Swedish 
elderly care’
631 Stolt, Blomqvist, and Winblad (2011), ‘Privatization of social services: Quality differences in 
Swedish elderly care’
632 Socialstyrelsen (2012), Kommunal eller enskild regi, spelar det någon roll? concludes that based on 
the available research and data there do not seem to exist structural differences between the quality of 
private elderly care and municipal elderly care but more research is needed.
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Central to this chapter are the contracts between the care provider and the 

municipality, since these form the main vehicles for the municipality to influence 

the care provided by private parties. To understand this contractual relationship, 

I will first explain that the Swedish system both has private and public elderly 

care, followed by an explanation of the public procurement procedure in which 

the contracts are signed. Then, I will use the example of Uppsala municipality to 

zoom in on the way a municipality as a care purchaser can concretize the goals 

of ‘good elderly care’ in their contracts.

Uppsala municipality belongs to the front-runners in privatization of elderly 

care. It is experienced both in tendering nursing homes and in following up of 

contracts, and has a separate office that deals with these procedures. Uppsala 

has many different private care providers but it also still has homes operated by 

the municipal care provider UVB633. Since the public procurement in Uppsala 

has had some time to develop, it has already dealt with its teething problems, 

and shows the system of care purchaser concretization in a matured form. This 

means I study which options a well-functioning municipality has to concretize 

the legislation – instead of studying failing municipalities. At the same time, 

Uppsala provides a good example of how hard it is for Swedish municipalities 

to find a purchasing system in which it also still can guarantee the quality of 

care in a sufficient way. Since Uppsala started outsourcing nursing homes, the 

procurement system and contracts have often been changed in search for a 

better functioning system.

The chapter is mainly based on reports, policy documents and contracts of 

Uppsala municipality. These written sources have been put into perspective by 

interviews with four civil servants in different parts of the Office for Nursing 

and Healthcare (HVK): interviews with both the previous and the current head 

of the purchasing department, an interview with a member of the contract 

enforcement team, and an interview with a social services administrator.634

10.1 Public and private nursing homes in Sweden

To explain the relationship between the municipality and private care providers, 

I first need to explain the differences between public and private nursing homes 

633 In Swedish: Uppsala Vård och Bildning, see the next section.
634 See the list of references for the details on the different interviews.
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in Sweden. In general, Swedish elderly care is funded by the municipalities. 

Privately funded nursing homes are very rare, and therefore not included in this 

study. It is important to note that when I speak of private elderly care I mean 

private care provision. Sometimes it is combined with private ownership of the 

nursing homes, but all elderly care is still publicly funded, even the elderly care 

provided by private actors.

When looking at private or public care provision and ownership of nursing 

homes, three groups of homes can be distinguished. The largest group of 

nursing homes are the completely public homes which are owned and run 

by the municipality. Historically, Swedish elderly care is organized by the 

municipalities, and many municipalities still provide all elderly care for their 

inhabitants. When writing about municipal elderly care, I mean this group of 

publicly operated nursing homes.

However, as mentioned above, municipalities can choose to tender their 

nursing homes, which leads to municipally-owned homes run by private 

care providers. When a private organization is awarded a contract with the 

municipality, it receives the right to run a certain municipal nursing home, but 

the building itself is still owned by the municipality. When the care provider 

breaches the contract, the municipality can cancel the contract and the private 

actor loses the right to operate the nursing home, although this happens very 

seldom. Often, the contract also contains penalty clauses, which means the 

municipality can demand penalties from the care provider in case of a breach of 

contract. The contracts between the municipality and the care provider come 

with many demands, such as that the organization which wins the contract 

is obliged to take over the contracts with the original staff. Often only the 

managers can be replaced immediately. A contract to run a municipal nursing 

home is awarded for a fixed time period, which means these homes are mostly 

tendered every six to eight years.

The number of homes which are run by private organizations is growing 

at a slow pace: from 14% in 2007 to 20% in 2011. Unlike in the Netherlands, 

Swedish elderly-care providers are allowed to make a profit, and most of these 

homes are run by large for-profit organizations, several of them even owned by 

private equity firms.635. It has been hard for smaller (non-profit) organizations 

635 SOU 2007:37, p. 90. In Swedish: riskkapitalbolag. The Swedish word riskkapital is translated as 
‘private equity and venture capital’ by the Swedish Private Equity and Venture Association (Svenska 
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to compete with the larger organizations in these tender procedures.636 Some 

municipalities, for example Uppsala, choose to let their own municipal care 

provider also participate in the tender procedure, which means that some of 

the tendered homes are run completely by the municipality itself, in case the 

municipal care provider wins the contract.

The third group are homes which are run and owned by a private actor. These 

homes sign a contract with the municipality, in which they agree to provide 

elderly care for the municipality at a certain price. The private actors cannot 

lose their home in a procurement procedure, since they own the building, but 

they do need a contract with the municipality which guarantees them that the 

municipality pays for the care the residents need. This group of independent 

homes is small. Sweden does not have a tradition of homes run by charities 

or churches, as public elderly care was the norm. This group of homes is also 

slowly growing because for-profit care providers have started building their own 

homes. Uppsala, for example, has two small homes run by charity foundations, 

which have existed for a long time, and a couple of larger new-built homes 

owned by large for-profit companies.

In short, this means that when a municipality decides to allow private 

care providers to provide elderly care there are two alternatives: either the 

municipality tenders out the homes it owns to private care providers, or the 

municipality signs a contract with an independent home, owned by a private 

care provider.

10.2 Internal organization of Uppsala municipality

This section introduces the different parts of Uppsala municipality which are 

involved in elderly care. In Swedish municipalities, the municipal council is 

supported by a number of specialized committees. A municipality is free to 

install as many committees as it sees fit, but for some policy fields, such as 

healthcare and social services, it is obliged by legislation to install a special 

committee.637 The municipal council decides upon an overall policy, on budgets 

Riskkapitalföreningen), and then shortened to only ‘private equity’ in the texts on their website, www.
svca.se (last visited February 14, 2015).
636 SOU 2007:37, p. 92
637 Section 22 HSL and ch 2 section 4 SoL
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and on taxes, and carries the main responsibility for all municipal politics. 

However, the specialized municipal committees elaborate and enforce the 

policies in their field further, are responsible towards the municipal council 

for their achievements, and play in fact a much greater role in shaping the 

policy within their field than the municipal council does. The members of 

the municipal council are chosen by municipal elections. The members of the 

different committees are subsequently chosen by the municipal council, and 

can be either members of the municipal council or people from outside the 

municipal council.

Municipalities can either establish two different committees on healthcare 

and social services, one joint committee, or several specialized committees 

which are appointed parts of these tasks. Uppsala has chosen to establish an 

Elderly Committee638 which is responsible for the social services and healthcare 

for residents of 65 years and older.639 The Elderly Committee is the political 

body that drafts the elderly care policy, purchases elderly care, follows up care 

providers’ implementation of the contracts, and takes individual decisions on 

the right to social services for elderly. Although the municipal council drafts an 

overall policy on elderly care, most of the concretization of the goals of elderly 

care is done by the Elderly Committee, which I will elaborate in the next section.

It should be noted that the Elderly Committee does not take any decisions 

on which healthcare their inhabitants should receive: that decision is of course 

solely taken by healthcare professionals. The Elderly Committee does decide 

whether an inhabitant can receive this healthcare as resident of a nursing home, 

since they decide on who has the right to live in a nursing home, or whether you 

will need to receive this care as home care.

Uppsala has chosen to completely separate municipal care provision from 

policy-making. In 2001, it introduced a so-called ‘purchaser-provider’ system640 

for its internal organization, separating the tasks of care purchaser and policy 

maker from the tasks of care provision.641 This means that the Elderly Committee 

is not responsible for care provision, but municipal care provision has been 

placed with a separate production committee: the Board for Care and Education 

638 In Swedish: Äldrenämnden
639 20 § Reglemente för kommunstyrelsen och nämnderna i Uppsala kommun, 2011
640 In Swedish: Beställar-utförarmodell
641 PWC (2005), Revisionsrapport – Granskning av förberedelser av konkurrensutsättning av äldreomsorgen 
inom Uppsala kommun, p. 3
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Production642. This production committee, supported by its own office, forms 

the municipal care provider. The Elderly Committee and the Board for Care 

and Education Production have the same hierarchical position in the municipal 

organization: they fall directly under the municipal council.

Both committees are supported by a municipal office: the Elderly Committee 

is supported by the Office for Nursing and Healthcare (HVK) and the Board for 

Care and Education is supported by the Care and Education Production Office 

(UVB).

Fig. 1 Internal organization of uppsala municipality

Fig. 4. Relationships between the four areas of norms in the Quality Framework1

 

 

 

 

                                                            
1 Stuurgroep Verantwoorde zorg (2010), Kwaliteitskader verantwoorde zorg 
The division between purchaser and provider enables the municipal care provider 

to participate in the tender procedures for nursing homes. Since the functions 

of care provision and care purchasing are separated in the internal organization, 

the purchasing office can treat the production office in the same way as it treats 

any private care provider, and it can therefore purchase elderly care from the 

production office just as it purchases elderly care from a private care provider. 

The tender procedure, both for private and municipal care providers, will be 

explained in the next section.

This chapter, on the municipality as a care purchaser, revolves around the 

actions of the Elderly Committee and its purchasing office. Therefore, when 

speaking of ‘the municipality’ in this chapter, I refer to the municipality as a care 

purchaser and not to the municipal care provider.

642 In Swedish: Styrelsen för vård och bildning
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10.3 Public procurement of municipally owned homes

Sweden has in its Public Procurement Act chosen to extend the regulation on 

public procurement also to so-called B-services, which include elderly care.643 

Therefore, when Swedish municipalities decide they want to let private care 

providers provide part of the elderly care in the municipally owned homes, 

the right to run these municipal-owned homes should be assigned through 

a procurement procedure. The contracts signed in these public procurement 

procedures are of central importance to the municipality’s concretization as a 

care purchaser.644 Even if elderly care is provided by a private company, the 

municipality is still responsible for the quality of care. When a municipality 

provides elderly care itself it has a direct way of influencing the quality of care. 

When it signs a contract with a private company and thereby outsources the 

care provision in a certain home, its ways of influencing the quality of care are 

much more limited. The regulation on tendering procedures does not allow the 

contracting authorities to change the terms of the contract afterwards, in order 

to secure a fair outcome of the procedure for all the bidders, and general contract 

law does not allow changing the terms one-sidedly without a renegotiation. This 

severely limits the options of the municipality to change the quality standards 

of elderly care after the contract is signed. The only real influence on the quality 

of care is therefore at the offset, by the terms which are set in the contract with 

the private care providers.

In order to understand the process of concretization of the Social Services 

Act and the Healthcare Act in municipalities and its interaction with the private 

care providers, it is important to have an understanding of the system of 

public procurement. This section therefore introduces the public procurement 

procedure in which these contracts are signed. I do not intend to discuss public 

procurement in Sweden in detail, but the section contains the information and 

observations relevant to the topic of concretization of the goals on elderly care.

643 See Prop 1993/94:78, p 17.
644 SKL (2005), Bästa förfrågningsunderlag, p. 6: “Förfrågningsunderlaget lägger grunden för möjligheten 
att styra verksamheten som läggs ut på entreprenad… Det går inte att komma med de politiska kraven i 
efterhand.”
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10.3.1 Public procurement procedure

A municipality does not need to decide that all nursing homes are tendered for 

procurement. Per home it has the right to choose whether it wants to issue a 

tender. All municipalities still have some form of municipal elderly care, and of 

the municipalities which have chosen for a form of privatization the percentage 

of private homes is mostly less than 30%. Uppsala municipality started tendering 

nursing homes in 2003, and decided in 2005 that all nursing homes should be 

put out to tender. However, since the municipal care provider UVB is allowed to 

participate in these tender procedures, part of the elderly care is still provided 

by the municipality.

The Swedish Public Procurement Act, based on the EU directives on public 

procurement, describes the public procurement procedure.645 In short, this 

procedure consists of the following steps. The municipality issues a tender by 

publishing a tender enquiry document, which includes a description of the 

services which are procured and the specification of terms which the services 

will have to meet. Candidates can then submit a tender, also called a bid. These 

bids are evaluated, and the contract is awarded to the winning bidder.

The municipality has to include different topics in the contract, in order 

to be able to fulfill its duties of the Social Services Act and the Healthcare 

Act. First of all, it has to state the minimum quality standards it wants to see 

fulfilled in the contract. When issuing the tender, the enquiry documents will 

already need to contain all specifications. No specifications can be added later 

in the process after the bids have been submitted, since extra specifications 

could mean that another candidate should have been awarded the contract. 

Also, the municipality has to include how it will supervise the implementation 

of the contract, and which sanctions will be taken if the private company 

fails to implement the contract. If the supervising and sanctioning regime are 

not included in the contract, the municipality has no way of supervising and 

enforcing any standards on quality of care.

After the enquiry documents are made public, care providers have a certain 

time to react and submit their tender. In these tender documents, they vow that 

they will be able to live up to the different criteria of the contract documents, 

they state their price if it is a price procurement, or the quality it will deliver 

if it is a quality procurement (see section 10.3.3). Based on the weighting of 

645 Lag (2007:1091) om offentlig upphandling, EU directives 2004/18/EG and 2004/17/EG



264  ChaPter 10

the criteria and the method of evaluating the bids, which all have been written 

down beforehand, the contract will be awarded to one care provider, either a 

private company or the municipal care provider if the municipality allows the 

municipal care provider to participate in the tender procedure.646

After the contract has been signed, and the price has been set, the care 

provider will have to live up to the criteria of the contract documents for the 

price that was agreed on. The price is paid for each resident, irrespective of the 

condition of the resident. Only for residents suffering from dementia or other 

mental illness slightly higher rates are agreed on in the contracts.

Under special circumstances, a contract could also be renegotiated, for 

example, if the municipality wants to change the quality standards. However, 

the private care provider does not need to agree to the changes, and if it does, 

the care provider will most certainly also renegotiate the price set in the original 

contract, since it will state that the care provision has become more costly due 

to the changes in the quality standards. For the municipality, it can therefore 

turn out to be very costly to renegotiate contracts, which means that it will 

rather claim that the care provider interpreted a section in the contract wrongly 

and that the contract already covers the municipality’s wishes, instead of stating 

that they want to alter a section to include something new. Moreover, care 

providers who did not win the contract can also start a procedure with the court 

when they feel the municipality violated the rules on public procurement, by 

changing the conditions for the contract in hindsight, which is another reason 

for the municipality to be very reluctant when it comes to renegotiating the 

terms of the contract.

Contracts are awarded for a limited time period, often between two and 

four years, with a possibility to prolong the contract with the same amount 

of years.647 This means that most nursing homes are put out to tender every 

six to eight years. Many homes change operator after a procurement process, 

which means that these homes switch care provider at least every eight years. 

The contract often contains a clause which grants staff the right to either stay 

with their own employer or change to the new employer, and most often care 

646 As soon as it becomes clear that the municipal care provider will be awarded the contract, the 
tender procedure is stopped and the municipality drafts an agreement between the purchasing office 
and the care providing office (the municipality cannot sign an official contract with itself). This is the 
only part of the tender procedure which is different for the municipal care provider.
647 RiR 2008:21, Statens styrning av privat äldreomsorg, p. 33
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staff decides to change employer and thereby stay with the nursing home. 

However, the management is mostly replaced, although sometimes a nursing 

home manager is also asked to stay. The transition to a new care provider can be 

smooth, but there are also cases where both staff and residents are upset about 

the changes, leading to a lot of agitation in a home.648

10.3.2 Follow-up, enforcement and breaking of a contract

After the contract is signed, the municipality has the responsibility to see to it 

that the private care provider fulfills its duties of the contract. Not only is the 

contract crucial to what the municipality can demand from the care provider in 

terms of quality of care, but the content of the contract is also essential for the 

opportunities of the municipality to supervise whether the care provider actually 

adheres to the contract. For example, the municipality needs to include articles 

on access to documentation of the care provider. In contrast to the documents 

of a municipal care provider, the documents of a private care provider are not 

‘public documents’ and therefore do not fall under the Swedish regulation on 

public access to public documents. If the municipality wants to make sure 

they are granted access to the documents of the care provider for supervision 

purposes, they need to include such articles in their contract.649

When a municipality finds that a care provider does not adhere to the 

contract, the enforcement options are also dependent on what was agreed upon 

in the contract. Uppsala municipality has started using clauses on penalties 

when a care provider does not fulfill its obligations. However, most often these 

clauses are merely in the contract as a safety measure and are not actually put 

into use, since the care provider and municipality agree by negotiation on how 

the care provider can amend the problems.

In case a care provider deviates in a serious way from the contract, 

the municipality can also break the contract. If the home is owned by the 

municipality, this means it will take the operation of the home back to the 

municipal care provider for as long as it takes to install a new care provider 

through a proper procurement procedure. If the nursing home is owned by the 

care provider itself, this would mean moving the residents whose care is paid for 

by the municipality to another home under contract with the municipality. Since 

648 Interview HVK head of public procurement department (2), June 2011
649 RiR 2008:21, Statens styrning av kvalitet i privat äldreomsorg, p. 7-8
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breaking a contract is a rather complicated (civil law) procedure, municipalities 

try to avoid it if possible. Uppsala, for example, has never used it in elderly care 

contracts. Most often, municipalities try to push the care provider as much as 

possible to comply with their wishes, while waiting for the contract to end when 

another provider can take over.

10.3.3 Price procurement and quality procurement

The Public Procurement Act states that either the most economically 

advantageous tender or the tender lowest in price should be awarded the 

contract, and that the contract notice shall indicate which method the 

contracting authorities have chosen. In practice, this boils down to basically 

three different methods to decide which bidder should be awarded the contract, 

referred to as price procurement650, quality procurement651 and a hybrid form of 

price and quality procurement.652 In price procurement, the municipality states 

the quality standards in the contract and awards the contract to the candidate 

who states to fulfill these standards to the lowest price. In quality procurement, 

the starting point is reversed: the municipality states the price (and often also a 

minimum quality level) and awards the contract to the candidate who offers the 

highest quality for this price. The third method is a combination of the previous 

two and therefore referred to as a hybrid form. The municipality states a set of 

minimum quality standards, but also identifies a couple of standards on which 

the care provider can acquire extra points when delivering a service of higher 

quality. The contract is then awarded through a calculation that is determined 

beforehand, which both takes into account the price the care provider offers 

and the extra quality. In this system, not the lowest price is decisive but the best 

combination of offered quality and the offered price.

Uppsala municipality has since it started with public procurement of 

elderly care tested all different forms of procurement. It started off with quality 

procurement, but chose to change to price procurement when it turned out that 

the quality procurement led to longer and longer bids, containing ‘fairytales’ on 

what the care providers planned to achieve for the offered price but showing 

650 In Swedish: prisupphandling
651 In Swedish: kvalitetsupphandling
652 Ch 12 section 1 LOU. For a more elaborate explanation of different procurement methods, see: 
Konkurrensverket (2004), Metoder vid utvärdering av pris och kvalitet i offentlig upphandling
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little resemblance to what the care looked like in practice.653 However, also 

price procurement turned out to carry disadvantages. Each procurement round 

prices were lowered, in the end favoring large care providers over smaller care 

providers, since they could more easily place a bid with a very low price. If 

a large company does not make a profit on one home, it can compensate in 

another place. Sometimes it pays off for care providers to be able to enter a 

certain market (municipality), and in such cases they do that by bidding below 

cost price, or even by offering the services for free to the municipality.654 Small 

care providers with only one or a few homes do not have these margins, and can 

therefore easily be pushed out of the market.655 At the same time there is a risk 

that homes which have a tight budget will not meet the quality standards after 

all, which is not allowed, but does happen.

Because of the difficulties with both quality procurement and price 

procurement, Uppsala switched in the end of 2011 to a hybrid form. This system 

does not force the municipality to award the contract to the lowest bid, but 

instead allows to acknowledge care providers who offer more than the minimum 

quality even if that leads to a somewhat higher price. On a certain number of 

topics, care providers can receive bonus points in the evaluation procedure by 

providing higher quality. Also the offered price is awarded a certain amount 

of points. The points of both the offered quality and the price are added, and 

together lead to the decision which care provider wins the contract. Uppsala is 

in this sense a front-runner: the use of a hybrid system is not common, as it is 

considered difficult to decide in advance how differences in price and quality 

are weighed and graded.656

Both in price procurement and in the hybrid procurement system, the price 

per ‘bed’ paid by the municipality varies from home to home, depending on 

which price was offered in the winning bid. Different from the Dutch system, 

the price does not vary with the care-need of the residents: when the residents 

become more ill and need more care, or when new residents move in with 

a higher need of care, this is not something that will lead to a higher price 

653 Interview Region manager, Kosmo, June 2011
654 In Swedish: nollbud
655 See also SOU 2007:37 on difficulties for smaller companies to operate within the current system of 
public procurement.
656 Interview HVK head of public procurement department (2), June 2011, and Konkurrensverket 
(2004), Metoder vid utvärdering av pris och kvalitet i offentlig upphandling, p. 8
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paid by the municipality, but is a risk of the care provider. As long as a care 

provider keeps his duties towards the municipality, such as making sure a room 

is available for a new resident within a certain amount of days after the previous 

resident has passed away,657 the municipality will pay for the total amount of 

available beds, regardless of how many residents actually live in the home at 

that moment.

10.3.4 Some reflections on public procurement of nursing homes

Although the efficiency of the public procurement system itself is not a topic 

of this thesis, I would like to make some remarks on the public procurement 

system as used in Uppsala for the procurement of nursing homes, which relate 

in different ways to the concretization by the municipality in the contracts.

First of all, the procurement procedure leaves residents very little influence 

over which care provider is in charge of their home. In the procurement 

procedure, not much value can be given to previous results, in order to give new 

care providers the same position as players with a lot of experience.658 Therefore 

even well-functioning homes where both residents and the municipality are 

satisfied with the provided care will be tendered and the previous good results 

of the care provider cannot be weighed as a factor in the decision who will 

win the new contract. After a procurement procedure, homes often change care 

provider. Therefore, residents who deliberately chose to live in a nursing home 

operated by the municipality can suddenly find themselves living in a home 

operated by a private company. In a time of more focus on individual choice and 

diversity in services, this is a rather unfortunate situation, both for the residents 

themselves but also for the politicians who claim to have individualized elderly 

care as a cornerstone of their policy.

Also public procurement for nursing homes can create turbulence amongst 

residents’ feelings of safety or amongst the staff when they do not agree with 

the shift to another care provider, whereas nursing homes form an environment 

where continuity is of great importance. This means that every procurement 

657 Referred to as ‘boendekedjan’
658 Uppsala nya tidning 04-01-2012, ‘Äldrevård är inte kontorsmateriel’
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procedure carries the risk of lost expertise and extra turmoil, both damaging the 

quality of the care.659

Third, the public procurement system is supposed to bring lower costs for 

the municipality, as it should lead to the best possible price for the nursing 

home services. However, it also brings high additional costs, not only because 

of the time and money spent on the procurement process itself, but also because 

more and more decisions are appealed in court by the losing bidders.660 Not 

only is the procurement procedure very costly for the municipality, also care 

providers need to invest a lot of time and money to write a successful bid. This 

has amongst others led to larger firms pushing smaller firms out of the market, 

a development which in Sweden is seen as undesirable as it limits the very 

competition for which the system was designed in the first place.661

Finally, the system of public procurement does not really fit the independent, 

but publicly funded, nursing homes. In these homes, the municipality does not 

get to decide which care provider operates the home since a private actor already 

owns the building. Not the operation of the home is put out to tender, but the 

municipality purchases through a framework contract a certain amount of ‘beds’ 

of the care provider. There are several of these homes in Uppsala municipality: 

two small homes owned by small charitable foundations and several new larger 

homes owned by large private actors. All of these homes have a first contract 

with the municipality, but the next round of procurement procedures might lead 

to problems if the system is not adapted beforehand. If a care provider currently 

‘hosting’ residents for the municipality loses its contract as another actor has 

659 In Stockholm municipality, the municipal politicians have decided not to grant Attendo, a private 
care provider, the contract, even though it had already won the procurement procedure, because of 
large pressure from residents and inhabitants. This means that in rare cases, pressure of residents and 
inhabitants can influence the decisions. But this also comes with a price for the municipality: when 
they let political reasons prevail over the legal rules, the care provider probably will be able to appeal 
the decision successfully. The case attracted a massive amount of media attention, both before and after 
the politicians decided to deny Attendo the contract, see for example: Dagens Nyheter 27-10-2011, 
Utsparkad vårdgivare på Södermalm anlitas igen; Södermalmsnytt 28-10-2011, Utsparkade Attendo tar 
över Katarinagården; Södermalmsnytt 04-11-2011, Katarinagården oroas av Attendo; Dagens Nyheter 
14-11-2011, Attendo tar över nytt boende trots tidigare skandal; Dagens Nyheter 24-11-2011, Över 1 
000 i protest mot Attendo; Dagens Nyheter 13-12-2011, Attendo får inte ta över Katarinagården; Svenska 
Dagbladet, 13-12-2011, Attendo får inte ta över Katarinagården.
660 For example: seven out of nine decisions of Stockholm municipality in November 2011 were 
appealed by care providers who had handed in losing bids, Dagens nyheter 24-11-2011, Över 1 000 i 
protest mot Attendo.
661 See for example SOU 2007:37
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entered the market and bids a better price (in case more beds are offered than 

the municipality needs), the municipality could be forced to move residents 

from one home to another: a situation everyone wants to avoid, because of the 

health risks involved in moving elderly people around.

Uppsala municipality is aware of the problems of public procurement for 

nursing homes, and has therefore started an investigation into the options 

of changing from a system based on the Public Procurement Act662 to a ‘free 

choice system’, based on the Act of Free Choice Systems663, which is already 

used in home care in Uppsala. In this system, the municipality decides both 

the specification terms and the price, and care providers can choose to sign 

the contract or not. All care providers that live up to the set of criteria of the 

municipality are allowed to enter the market and try to convince inhabitants 

who are entitled to care to use their services. Instead of the constant changing 

of care providers for a home, nursing homes are owned by the care providers 

(or rented on long term contracts), which creates more stability and more 

freedom of choice for inhabitants, who actually can choose where they want to 

live without risking that the home will suddenly change provider. This system 

would actually be much more similar to the Dutch system, with its privately 

owned homes which are reimbursed for their amount of actual residents.

However, changing from one system to another poses many difficulties, as 

the municipality will for example have to decide whether it will actually sell 

part of the homes it owns, or how it will sign these long term contracts, and 

which allocation mechanism it will use to decide which care provider is allowed 

to buy the homes.

On the other hand, the procurement system as it functions now also has 

advantages. First and foremost: in case of real calamities in privately run homes, 

the municipality can choose to replace the management of the home by breaking 

of the contract and taking it back to the municipal care provider. Although 

this rarely happens, it provides an option to act quickly in case of severe 

mismanagement. Another advantage is that in homes that switch provider after 

a couple of years, staff is confronted with a new quality management system, 

which can lead to changing old habits. In one of the homes I visited, the nursing 

home manager explained that when they took over the home, staff was using 

662 In Swedish: LOU
663 Lag (2008:962) om valfrihetssystem (LOV)
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only one glove instead of two, because of attempts of the staff to save money 

for the care provider.664 This habit, which had not been part of the official 

hygiene protocols, came to light and was altered back by the new management 

to using two gloves again. Even though there can be disadvantages connected to 

a change of care provider, it can also result in a new way of looking at problems 

and therefore lead to new solutions and working methods, which otherwise had 

been hard to establish.

10.4 The contracts on municipally owned nursing homes in 
Uppsala

As explained above, the municipality will only be able to hold the care provider 

accountable for the promises it has made in the contract: the quality standards 

which it shall live up to. Without a proper contract, the municipality will stand 

empty-handed when it finds that the care provider does not provide good 

quality of care, and it will not be able to steer the quality of the care which 

it nevertheless is responsible for.665 Therefore, the contract is central to any 

concretization by the municipality as a care purchaser. In this section, I will 

describe how Uppsala municipality and the care providers jointly concretize the 

broader goals of ‘good healthcare’ and ‘good quality of social services’ through 

the contracts on nursing homes.

The contract consists of a combination of different documents, of which the 

enquiry documents and the bid contain the regulation on quality of care. The 

concretization first takes place in the enquiry documents, and then in the bid. 

The latest contracts in Uppsala also contain ‘extra quality norms’, which further 

contribute to the concretization. This section describes first the specification 

terms in the enquiry documents, followed by a short description of how the care 

provider binds itself through the bids and finally an explanation of the ‘extra 

quality norms’ that Uppsala municipality has introduced.

664 Interview nursing home manager UVB 3, June 2011
665 RiR 2008:21, p. 21-22
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10.4.1 The enquiry documents

The first step of concretization through the contracts is the drafting of the 

specification terms of the enquiry documents666 by the municipality. Usually 

when signing a contract there is room for negotiation on the terms and 

conditions. In this case, however, there is no room for negotiation on the 

specification terms at all. The care provider can only guarantee in the tender 

documents that it will live up to all terms the municipality has set, otherwise 

it will not be able to win the contract. The specification terms are therefore 

more similar to municipal regulation than their legal form – a contract – might 

suggest. This is illustrated by their formulation as so-called ‘shall-demands’667: 

the provider shall have, shall guarantee or shall do x, the individual shall receive 

y, and z shall be provided. Although there are a few demands which are not 

directed at the care provider but state what staff should do, the parties of the 

contract are the care provider and the municipality. The contract does not create 

obligations between the municipality and individual professionals.

Drafting quality criteria for contracts proves to be equally difficult as the 

process of deciding on quality indicators for measuring the quality of elderly 

care. A study of 21 Swedish municipalities showed that most contracting 

authorities find it hard to define quality of care. When quality of care is defined, 

the contracting authorities then find it difficult to draft measurable criteria 

which enable the municipality to supervise on the quality of care.668 It is hardly 

a surprise that another study showed that in 2008 most Swedish municipalities 

who tendered elderly care used very few measurable criteria on for example 

customer satisfaction and courteous treatment: two topics which municipalities 

themselves had pointed out as very important aspects of quality of care.

While Swedish municipalities search for specification terms which safeguard 

the quality of elderly care, they are at the same time searching for options to 

limit the costs. This means the municipalities try to balance between posing 

too low and too high demands: leaving enough room for innovation by the care 

666 In Swedish: förfrågningsunderlag
667 In Swedish: skall-krav, again pointing at the difference between a legally binding ‘shall’ (skall) and 
a merely morally binding ‘ought’ (bör), see section 9.2
668 Nutek (2008), Stöd och verktyg vid upphandlingar, p. 20
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providers on one hand, while on the other hand still guaranteeing the minimum 

level of care for its inhabitants.669

In Uppsala, this ‘balancing act’ has led from contracts based on quality-

procurement and price-procurement to the newest hybrid type of contracts, 

combining elements of price-procurement with a set of quality demands with 

which the care provider can show it provides a higher quality of care and 

therefore also can ask slightly higher prices. The fact that the specification terms 

and procurement procedure constantly have been changing during almost 10 

years of public procurement of nursing homes in Uppsala, speaks volumes 

about the difficulties municipalities face when contracting care providers. It 

shows that it is a continuous process to draft a system which meets both the 

needs of control and provides enough freedom.

10.4.1.1 Content of the specification terms

Even though the enquiry documents are revised for every procurement procedure, 

they have mainly contained the same set of specification terms since Uppsala 

started using price procurement. For this section five enquiry documents of 

Uppsala municipality on regular nursing homes have been analyzed670: three 

enquiry documents of price-procurement dating between 2009 and 2011, and 

two enquiry documents of the hybrid price and quality procurement from 

2012.671 Some articles are added in the more recent contracts, and some articles 

have been removed, but to a large extent the contracts contain the same articles. 

The newest contracts contain the same specification terms, but also add a new 

section of extra quality norms, which I discuss separately in section 10.4.3, as 

they are of a somewhat different character.

669 See also SKL (2005), Bästa förfrågningsunderlag, p. 18, which states that good shall-demands in 
the enquiry document balance between clarity/specificity and leaving a care provider enough freedom.
670 In contrast to short-term nursing homes (korttidsboende), which have a few different shall-demands. 
Since I focus on the regular nursing homes, I will disregard these contracts.
671 HVK (2009), Förfrågningsunderlag Eriksdalsgården; HVK (2010), Förfrågningsunderlag 
Ramupphandling; HVK (2011), Förfrågningsunderlag Dalbyhemmet; A&O (2012), Anbud Höganäs 
(which includes the enquiry documents). All quotes in this section are taken from HVK (2011), 
Förfrågningsunderlag Dalbyhemmet. In case of major differences with the other contracts, this is 
discussed.
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The specification terms on the quality of care, around six pages long, cover 

the following topics672:

– Basic demands

 • Demands on provider

 • Quality management system

– Demands on extent and content

 • Arrival, care plan and social services documentation

 • Healthcare

 • Active and meaningful life673

 • Food and meals

 • Cooperation

 • Premises (rooms)

 • Finances

– Demands on staff, competence and staffing level

The contracts start with a series of rules which refer to other regulation. The 

contracts contain rules which literally refer to the Healthcare Act, the Social 

Services Act, the Patient Data Act, and the NBHW regulations on quality 

management systems, stating that the care provider should act in accordance 

with this regulation on healthcare, social services, care documentation, and 

quality management systems. The contracts also restate one of the central 

sections of the Patient Safety Act: that care shall be provided in accordance with 

scientific knowledge and proven experience.

This might seem superfluous, but the municipality needs to include these 

literal references to the applicable care legislation, if it wants to be able to demand 

implementation of this legislation from the care providers. Otherwise, care 

providers are only accountable towards the NBHW inspectorate to implement 

the Healthcare Act and the Social Services Act. Since the municipality also 

carries responsibility for providing good care according to the standards of the 

Healthcare Act and the Social Services Act, regardless of whether it provides the 

care itself or whether it has outsourced it to private parties, it does want to be 

672 All topics are clearly based on the Healthcare Act, the Social Services Act, or on both. Other 
legislation is dealt with in a minimal way, in other parts of the contract, for example a reference to the 
working environment legislation.
673 In Swedish: aktiv och meningsfull tillvaro
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able to break a contract when a care provider breaches the care legislation, and 

therefore needs to include these clauses in the contract.

Many other rules in the contract refer to quality management (have a 

protocol on x, evaluate y). And more specifically, many rules require a certain 

distribution of responsibilities, such as that every care provider shall have a 

Medically Responsible Nurse (see section 10.6) and that each resident shall 

have one nurse who is responsible for his or her care. The municipal demands 

on the quality management system do not exceed the demands of the (old) 

regulation of the NBHW.

It should be noted that the contracts contain very few rules on the actual 

content of the care, and these rules are mostly still very abstract. For example, 

one of the rules on the topic ‘healthcare’ states that:

“Palliative care should be provided with dignity and respect.”674

The same applies to the topic on ‘active and meaningful life’, which contains for 

example the rules:

“Every day shall be designed as to strengthen the individual’s feeling of 

connection.”675 and

“The individual shall be given the possibility to maintain and create 

relationships which promote social community and meaningfulness.”676

The only more detailed rules on which services the care provider actually should 

provide for residents, prescribe that:

“Activities and social interaction shall be offered every day of the week.”

“The individual shall receive help to come to places of meeting and health 

promoting activities.”677 and

674 In Swedish: “Omvårdnad i livets slut ska ske med värdighet och respekt.”
675 In Swedish: “Varje dag ska formas så att den enskildes känsla av sammanhang stärks.”
676 In Swedish: “Den enskilde ska ges möjlighet att upprätthålla och skapa relationer som främjar social 
gemenskap och meningsfullhet.”
677 In Swedish: “Den enskilde ska få hjälp att komma till mötesplatser och hälsofrämjande aktiviteter.”
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“When necessary, the staff or other appropriate person shall accompany 

the individual to for example the hairdresser, and to social and cultural 

activities.”678

More detailed are the rules on the topic of ‘staff, competence and staffing level’. 

The rules pose different demands on which competence staff and management 

should have, for example that the nursing home manager shall have at least 

three years of experience in a managing position and a relevant bachelor’s 

degree, that new hired staff shall at least have some form of secondary education 

in healthcare679, and that all staff shall master the Swedish language.

On staffing level, the contract starts out with a rather abstract rule:

“There shall be staff present around the clock, in such an amount that 

the quality of care matches the demands of legislation, regulation and the 

assignment [of the municipality].”680

Subsequently, the newer contracts ask the care provider to describe which staffing 

level will be guaranteed. This description then constitutes the minimum staffing 

level in the final contract, which means that even though the ‘shall-demand’ is 

abstract, the contract can nevertheless contain a measurable detailed rule, which 

I will discuss further in section 10.4.2.681 Also, it should be possible to consult a 

nurse any time of the day682, and the staffing level should be the same regardless 

of the day of the week. In the newest contracts, two more detailed demands on 

staffing levels in dementia care have been added: units with residents suffering 

from dementia have to be continuously staffed both day and night, and the 

staffing level of these units should be adapted to the residents’ needs and there 

should be at least two people during the day and evening.683

678 In Swedish: “Vid behov ska personal eller annan lämplig person följa med den enskilde till t ex frisör 
och sociala och kulturella aktiviteter.”
679 In Swedish: “gymnasieutbildning inom vård och omsorg eller motsvarande undersköterskeutbildning”
680 In Swedish: “Bemanning ska finnas dygnet runt i sådan omfattning att kvaliteten säkerställs i 
överenskommelse med uppdraget, lagar och författningar.”
681 This section was not part of older contracts, which means that not all contracts in Uppsala have 
such a minimum staffing level agreed upon.
682 The municipality will be responsible for providing consults or care of nurses between 22.00 and 
7.00 o’clock, the care provider is responsible for providing care of nurses the rest of the time.
683 This became part of the newer contracts (2011), but was not part of the older contracts.
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The topic that contains most detailed demands is ‘food and meals’. Next to 

the abstract rule that “The meal environment shall stimulate calm and pleasant 

meals.”, the topic contains several detailed rules: it shall be possible to choose 

between two main courses, there shall be served dessert seven days a week, 

and the care provider should be able to consult a dietician. On top of that, the 

contract obliges the care provider to implement the municipality’s guideline on 

nutrition.684 In this guideline, several other detailed rules can be found, such as 

that there should be a good meal in a pleasant environment, which includes the 

presentation of the menu, the arrangement of food on the plate, and the size of 

portions. It also focuses a great deal on which aspects of the meal and nutrition 

the resident should be able to influence: the choice of food and drinks during 

both day and night time, the time of meals, and the adaptation of the food to 

ethnic, cultural, religious or vegetarian backgrounds.

The guideline in its turn refers to a document called ‘Concretization of the 

guideline on nutrition’, which contains even more detailed rules: there shall 

not be more than 11 hours between the last meal at night and breakfast; every 

resident shall be offered 5 to 6 meals each day; once a month a checklist on meals 

shall be filled out, which can for example focus on a series of topics mentioned, 

such as the laying of the table, whether there is time to describe and show the 

food to residents, and access to salt and spices on the table. The concretization 

document also defines in great detail what ‘help with meals’ includes:

“help to cut and spread sandwiches, cut the food on the plate, help to put 

food on the fork/spoon, waiting the table, preparation of food, feeding, 

help with grocery shopping, sitting position, et cetera.”685

This description illustrates not only that the topic is regulated in extreme 

detail, but also that the regulation mainly focuses on the social services aspects 

of the topic. Even though ‘food and meals’ as a topic has both social services 

aspects (all action by care aides) and healthcare aspects (specific prescription of 

different nutrition to residents because of illness, decided on by trained nurses), 

the municipality’s regulation clearly focuses on the social services aspects.686

684 Uppsala kommun, Konkretisering av riktlinjer för nutrition
685 In Swedish: “hjälpa att skära/breda smörgåsar, skära mat på tallriken, påputtning, servering, beredning 
av mat, matning, hjälp med inköp, sittställning etc.”
686 Although, the municipality has not set any detailed outcome rules on nutrition, as it also could have 
done, for example by stating what BMI residents should minimally have. The municipality of Tanum 
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The topic of ‘food and meals’ is the only topic which is elaborated in such 

detail, because of the additional municipal guidelines. None of this detail is 

seen in the regulation of other social services topics, on outings, social life and 

cultural activities (although the newest contracts contain ‘extra quality norms’ 

on these topics, which we will see in section 10.4.3). Uppsala municipality 

has drafted guidelines on healthcare and rehabilitation, but these focus again 

on quality management aspects of healthcare and rehabilitation, and provide 

– apart from a definition on rehabilitation – very little additional rules on the 

content of healthcare.687

Topics that can be considered central to the quality of healthcare for elderly 

people, such as fall prevention, use of fixation, and prevention of pressure 

sores, are not even mentioned in the contract. These topics are dealt with 

only indirectly by referring to the Healthcare Act and the Patient Safety Act. 

HVK poses questions on these healthcare topics in their ‘four month report’ 

as an information source for their supervision (see section 10.5), but it does 

not make any demands based on these topics. It can be concluded that there 

is little to no concretization from the municipality in the specification terms 

on healthcare topics. The care provider has full freedom within the existing 

regulation. As I will describe in section 10.6.2, the municipality relies for the 

quality of healthcare on a supervision of professionals by professionals, and this 

is kept relatively separate from the social services regulation and supervision.

10.4.1.2 Origin of the specification terms: ‘copied’ and new rules

It has to be pointed out that of the above-mentioned specification terms, not 

all rules are new rules made by the municipality. On the contrary, a majority 

of the rules has a different origin, and has been merely ‘copied’ into the 

contract . However, that does not mean the copying of rules is without value. 

As explained, these rules serve an important function in the relationship 

between the municipality and the care provider, even when the articles do not 

constitute new obligations for care providers. The care providers now also have 

and Sandström has, for example, included a goal on the minimum BMI of nursing home residents in 
its nutrition guideline. However, this nutrition guideline is only an internal document, not meant to 
steer any outside actors, since the municipality provides all elderly care itself and has no private care 
providers. This could explain why the municipality of Tanum and Sandström has chosen for this more 
extensive regulation, and Uppsala municipality has not.
687 HVK (2011), Riktlinjer för hälso- och sjukvård inklusive rehabilitering
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a contractual obligation towards the municipality to implement these acts. Next 

to the rules which refer to entire acts and NBHW regulation, there are rules 

which copy a specific rule. For example, the specification term that states that 

the care provider should have a Lex-Maria protocol is directly taken from the 

NBHW regulation on quality management systems for healthcare providers.

Other rules are copied, but change status from non-binding to binding rule 

because of their use in the contracts. For example, the specification term which 

states that “a care provider shall at least once a year perform an external quality-

check of the handling of medication” is taken from the NBHW regulation on 

handling of medication in healthcare. In the original NHBW regulation, the 

rule was merely a general recommendation, and therefore non-binding for care 

providers. By adopting the rule in its contract the municipality has changed its 

status from a recommendation to a binding rule. Another example is the rule 

that there shall be no more than 11 hours between the last meal at night and 

breakfast. This rule is originally a rule of thumb based on scientific research 

(10-11 hours), and for example mentioned in a report by the National Food 

Agency.688 This rule is not only used by Uppsala municipality in their nutrition 

guidelines, but it is used by many other municipalities as well.

Whereas many of the rules in the contract find their origin somewhere else, 

the municipality has added a substantial amount of detailed rules of its own 

making on staffing level and on food and meals. The new, more detailed rules on 

for example choice of food and the same staffing level of care aides on all days 

of the week are political choices made by the municipality, and thereby rather 

different from most of the ‘copied’ rules in the contract.

10.4.2 The ‘self-binding’ nature of the bid

As we have seen, the shall-demands of the contract do not contain more specific 

rules on the actual content of care. This does not mean however that the 

contract contains no binding sections on the content of care at all. The contract 

consists not only of the enquiry documents, but the bid is part of the contract 

as well. This bid can contain promises which concretize the obligations of the 

care provider further. Several of the abstract specification terms ask for a work 

description in the bid, which should describe how the care provider intends to 

fulfill the requirement. For example, the rule which states that “the individual’s 

688 Livsmedelsverket (2011), Bra mat i äldreomsorgen, Verksamhet/Bistånd rekommendation
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need of rehabilitation shall be assessed and met as soon as the resident has 

moved in and whenever the needs of the individual change”689 (‘healthcare’) and 

the rule that “the individual’s needs for going outside shall be met”690 (‘active and 

meaningful life’) are accompanied by a demand by the municipality to describe 

the working method in the bid. When a care provider includes a description of 

the minimum staffing level in the bid, as mentioned above, this leads to a new 

and self-binding rule. The contracts also contain demands of descriptions on 

abstract rules on the quality management system, certain specific protocols, a 

meal environment stimulating calm and pleasant meals691, and several of the 

contracts also contain a demand of a description of the staffing level both in 

total and in a schedule representing the different staffing levels spread over the 

day. All of these descriptions in the bid can lead to new obligations for the care 

provider and are thus an illustration of the ‘self-binding’ nature of the bid.

For this section, I have requested five different bids: one from the municipal 

care provider, and four from different private care providers.692 However, in the 

two most recent bids large parts on the care procedures were classified secret (at 

the request of the care providers themselves), which means I have in practice 

only seen three complete bids.

I will now discuss two examples of how care providers concreticize the care 

provision through their bids. A first example is the bid by care provider Kosmo 

for the Karl-Johansgården nursing home. The Kosmo bid includes 110 pages of 

description of goals and working methods: both as a response to the requests 

for description of certain shall-demands, but also extra information that is 

provided at Kosmo’s own initiative.693 Because of the level of detail and the size 

of the bid, Kosmo has in fact bound itself to many extra demands on top of 

the demands in the contract. The bid contains both detailed and more abstract 

sections. Detailed promises are for example that all residents are offered daily 

walks outside and that Kosmo will work with a specific working method in 

689 In Swedish: “Den enskildes behov av rehabilitering ska bedömas och tillgodoes redan vid inflytting och 
därefter vid förändrade behov.”
690 In Swedish: “Den enskildes behov av utevistelse ska uppfyllas.”
691 In Swedish: lugna, trivsamma måltider
692 UVB (2009), Anbud Eriksdalsgården; Kosmo (2009), Anbud Karl-Johansgården och Västergården; 
SAAM (2007), Anbud Ramavtalsupphandling av vårdboenden; Förenade Care AB (2012), Anbud Balder; 
A&O (2012), Anbud Höganäs
693 Kosmo (2009), Anbud Karl-Johansgården och Västergården
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dementia care. More abstract sections state for example that Kosmo guarantees 

that there shall be “the necessary supervision day and night” or that Kosmo will 

“adapt the environment to the residents’ needs”.

Not all winning bids are that elaborate by necessity, as an example by 

the municipal care provider UVB shows. The UVB bid for Eriksdalsgården 

contained, for example, only 14 pages of care description.694 One of the reasons 

that it is so much shorter than the Kosmo bid, because Kosmo copied and pasted 

parts of its general policy into the bid, whereas UVB only included descriptions 

of the necessary ‘shall-demands’ in reaction to the questions HVK posed. The 

description of UVB is not only shorter, but are also less detailed. It for example 

only states that the contact person shall ask the residents what their wishes are 

concerning going outside, and that these wishes will be incorporated in the care 

plan, and it does not go as far as Kosmo to promise to offer all residents daily 

walks.695

However, both bids show that the specification terms which were formulated 

in an abstract way in the enquiry documents are given a more detailed meaning 

through the bid, although care providers have considerable room to decide the 

level of detail for themselves. Even when bids are part of a price procurement 

procedure, Uppsala asks care providers to include descriptions of goals and 

working methods, which means that the bids further concretize the obligations 

of the care provider to provide good care and good social services.

10.4.3 Additional norms in hybrid contracts

In 2012, Uppsala municipality introduced a new type of public procurement for 

elderly care which is described as a hybrid form of price and quality procurement: 

the offer with the best combination of price and quality will win the contract. In 

practice, this means that the enquiry documents have an added section on top 

of the specification terms containing ‘additional quality norms’. These norms 

are ‘additional’ in the sense that these 13 norms on activities, staffing level, staff 

training, rehabilitation and food and meals do not necessarily become part of the 

694 UVB (2009), Anbud Eriksdalsgården
695 One of the more recent winning bids, in this case of Förenade Care AB, contains 68 pages of 
description, illustrating once more that the bids do vary a lot in length. However, since this bid is 
almost entirely classified as secret on the request of Förenade Care AB to protect its business interests, I 
could not determine how detailed and concrete this bid was (Förenade Care AB (2012), Anbud Balder). 
The same counts for the bid of A&O (A&O (2012), Anbud Höganäs).
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bid or the contract, and therefore not necessarily are part of the concretization 

of good care and good quality of social services. Care providers that offer none 

of these topics can still win the contract, but will then need to offer a low price, 

in order to have the best price-quality ratio. For each of these norms, the care 

provider may ask 10 SEK more in price per day per resident, which will be 

deducted in the eventual comparison of the different offers. Therefore a care 

provider offering a higher price combined with a higher quality can win the 

contract. All additional quality norms are formulated as measurable norms, for 

example that all residents shall receive time for a personal activity one hour 

a week (not including time for daily care and cleaning/maintenance of their 

room), and that the home shall employ a physiotherapist for at least 20 hours 

a week.

Both the more detailed norms on staffing level and on activities are 

noteworthy, as the specification terms only prescribe these topics in abstract 

terms. Contracts containing the additional quality norms are definitely more 

detailed than the older price-procurement contracts on social services topics. 

Also, these norms do not merely draw on other regulation or guidelines, but are 

clearly drafted by the municipality itself, which sets them apart from the norms 

in the specification terms as well.

However, these additional quality norms do not constitute a clear political 

choice from the municipality: the municipality has chosen not to add these 

measurable detailed norms to the binding specification norms, but views them 

instead as ‘optional extras’ to the contract. Once they are part of the contract, 

they become binding, but the norms are seen as a way for care providers to 

profile themselves more on certain quality issues, instead of as minimum norms 

for good care. If the bid does not include the promise of the care provider to live 

up to the ‘extra quality norms’, all topics are still covered by specification terms 

as a fallback option, but these are not as detailed and measurable. If for example 

a care provider does not promise to offer at least three outings a week, then the 

norm of the specification terms that “residents needs of going outside shall be 

met” is still valid, but it is a lot less precise and clear in its meaning.

The additional norms introduce an important aspect of negotiation which 

was not part of the previous price-procurement contracts: a negotiation on 

the quality of care. At the same time, it therefore also introduces an additional 

element of possible inequality. In the price-procurement system the specification 

terms of the different contracts were similar, which meant that the municipality 
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mostly demanded the same level of care from all care providers. The differences 

between care providers’ duties would come from the differences in the bids. In 

this new hybrid system, differences can also occur depending on which extra 

quality norms are part of the contract. In theory, there is no difference between 

a care provider which should meet the needs of its residents, or meet the needs 

of its residents and offer them three outings a week. In practice it is difficult for 

a municipality to decide what ‘the needs of the residents’ encompass, which 

means that the more detailed rule is easier to enforce in a contract supervision 

than the broader rule.

Also, inequalities can arise between the funding of different homes when 

some homes receive more funding because of these additional promises, whereas 

other homes not making these promises receive less funding. From a resident 

perspective, this seems to go against any notion that exists on equality of care. 

Maybe it is justifiable that not all nursing homes offer time with a ‘care dog’696 – 

a trainer which uses a dog to communicate and play with people suffering from 

dementia – but most of the ‘extra quality norms’ concern aspects of care that are 

important to all residents of nursing homes in Uppsala municipality. It is hard 

to justify for example why to fund extra physiotherapists for one home and not 

for another, merely based on different bids of care providers.

So far, this new procurement procedure has only been used twice, and in 

both cases all care providers promised to fulfill all additional quality aspects.697 

If it turns out that all contracts will contain the additional elements, the system 

does not lead to more inequality in practice. But then the question arises why 

these norms are not just added as shall-demands to the contracts instead of 

being optional extras. Possibly, political motives have played a role in the 

choice for a hybrid system. The price procurement system, often referred to as 

“lowest price procurement”698, received a lot of negative media attention. The 

political motive for adding the demands as additional quality demands is that it 

offers the possibility to state that the municipality no longer uses “lowest price 

procurement” but has changed to a different system. Also, the political wish to 

give care providers freedom in deciding how to fulfill the shall-demands could 

696 See for more information on Uppsala’s ‘care dogs’: http://www.vardhund.se/ (last visited: February 
25, 2015).
697 Interview HVK head of public procurement department (2), June 2011; A&O (2012), Anbud 
Höganäs; Förenade Care AB (2012), Anbud Balder.
698 In Swedish: lägsta-prisupphandling
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have played a role, as an extra section on quality norms does not necessarily 

oblige care providers to implement these more detailed and measurable norms 

which leaves care providers less freedom to choose how to fulfill the more 

abstract shall-demands. A third reason can be that this system intends to make 

the quality offered by care providers more diverse, as a first step towards a system 

based on free choice instead of public procurement. However, none of these 

reasons alter the fact that these new contracts, as long as they are used within 

the procurement system, raise questions on equality for citizens regarding the 

level of elderly care provided.

10.5 Concretization through contract supervision

When the contracts are signed, there is one last step in the concretization 

process of the municipality as a care purchaser: the supervision of the contracts. 

As is common practice with contracts, the parties themselves need to supervise 

whether all demands of the contracts are implemented. In case of very 

detailed specifications in the contract, this supervision constitutes hardly any 

concretization, but when the inspectors want to supervise on more abstractly 

formulated demands the concretization process needs to be continued in the 

supervision process. First, I will briefly explain the supervision process, after 

which I will discuss how the municipal supervisor deals with the abstract rules 

and incorporates a form of concretization in the supervision process.

As with the supervision decisions of the NBHW, enforcement reports 

and decisions by the municipality are basically uncontested in court by the 

care providers. Courts are not involved at all, they thus play no role in the 

concretization process. The exact reasons for this situation are not clear; it could 

be that the care providers agree with the decisions, or they feel a legal process 

is too expensive, or they feel that going to court could harm their reputation or 

reduce their opportunities for future cooperation with the municipality.

10.5.1 Sources of information and process of supervision

Municipalities organize the supervision on the implementation of the contracts 

in very different ways. The choice of supervision procedure is part of their 

municipal autonomy. Their obligation under law is to supervise, but it is not 

specified how. Many Swedish municipalities have difficulties supervising in 
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a systematic way whether the contracts are upheld by care providers. They 

often lack staff and competence to supervise which quality of care the care 

providers deliver, and whether this quality is in accordance with the contract.699 

Therefore, Uppsala is rather unique in its thorough way of supervising whether 

the performance of care providers is in accordance with the contract.700

In Uppsala, the supervision of contracts with care providers is executed by 

a special contract supervision division of HVK (the care purchaser office of the 

municipality). This supervision division both inspects the implementation of 

all care providers according to a fixed supervision plan, and also initiates ad 

hoc – sometimes unannounced – inspections when they receive information on 

a possible breach of a contract. Their supervision is collected on information 

coming from different sources. First of all, care providers are obliged to report to 

HVK every four months in a so-called ‘four months report’701 on different aspects 

of the care. Through these reports, HVK gathers statistics on the elderly care on 

several topics, both information related to quality management and information 

related to the outcome of the care. HVK for example asks the care providers 

to report how many nonconformities and complaints were reported and dealt 

with, how many residents have an up-to-date care plan, and how many residents 

have a contact person of the staff.. HVK also poses outcome-related questions 

on the care itself, for example: how many residents have not been outside at all 

during the past week, how many activities are offered, how many people have 

pressure sores, and how many people have had a risk assessment for falling.702 

Even though healthcare topics such as fall prevention and pressure sores are not 

mentioned in the contract, HVK does follow up how the care providers perform 

on these central healthcare topics.

Next to this self-reported information, HVK gathers information from 

residents through individual evaluations. The social services administrators 

interview residents each year on how they experience the care and whether 

it lives up to their personal needs, and if important problems come up the 

social services administrators will pass this information on to the contract 

699 Nutek (2008), Stöd och verktyg vid upphandlingar – En kartläggning av vilka stöd och verktyg som 
används vid upphandlingar av vård- och omsorgstjänster, p. 29
700 Also emphasized by several interviewees, for example interview division manager Kosmo, June 
2011; and interview region manager Förenade Care, June 2011
701 In Swedish: tertialrapport
702 HVK (2011), Tertialrapport per april 2011 and HVK (2011), Statistik mall vårdboende
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supervisors. Another source of information for HVK on contract implementation 

is information the public delivers by contacting HVK directly. Even though 

complaints are supposed to be filed with the care provider, many inhabitants 

find their way to the office of HVK, and complain directly with the municipality 

on problems in the care.703 In the same way, staff can contact HVK if they feel 

something is not right and should be looked at by the contract supervisors. If it 

only concerns an isolated complaint, HVK will refer back to the care provider, 

but if there is a pattern of complaints, or if a complaint is clearly not dealt 

with by the care provider, HVK will include this information in their contract 

supervision.

Based on all this information, the contract supervisors decide which 

facilities to supervise upon. In this supervision process, both announced 

and unannounced site inspections and inspections of patient documentation 

are used to gather information on whether the care provider lives up to the 

obligations of the contract.704 Also, interviews with staff and management are 

used to see whether the contract is fully implemented.

10.5.2 Supervision of abstract terms in the contract

In November 2009, the private care provider Kosmo won several contracts 

for nursing homes in Uppsala municipality. Very soon, HVK received signals 

that the care did not live up to the quality standards the municipality had 

contracted it for. HVK therefore conducted several unannounced inspections 

which resulted in a long supervision process. Between fall 2009 and spring 

2012, HVK and Kosmo were involved in a constant cycle of supervision: HVK 

found deficiencies during inspections, asked Kosmo to hand in action plans 

on how they would improve their care on these points, checked these action 

plans on sufficiency, followed by more inspections to check whether the care 

actually had improved. This paragraph is mainly based on the inspection 

reports from the Kosmo inspections in Uppsala, since these reports show how 

the municipal supervision actually works in case of disagreement between the 

care provider and the municipality on the content of the contract. It is rare that 

the municipality is engaged in a supervision process where the parties disagree 

703 Interview HVK head of public procurement department (2), June 2011
704 Äldrenämnden (2010), Uppföljningsplan
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for a long time,705 and therefore these reports provide the clearest example of 

concretization in the supervision process.

The reports show that municipal supervision to a large extent is based on 

the more detailed parts of the bid. The choice of topics for inspection is based 

on the promises in the bid, of which HVK demands complete implementation. 

HVK for instance demanded immediate implementation of the promise that 

Kosmo would offer its residents daily walks.706 This demand does not constitute 

any further concretization, but illustrates that a care provider can concretize the 

shall-demands further through the bid and that HVK will keep care providers 

to their promises.

Next, the reports also provide examples of concretization during the 

supervision process. HVK also demands action of the care provider based on more 

abstract rules which cannot be implemented without further concretization. For 

example, the promise that Kosmo will “guarantee the necessary supervision day 

and night” is used as one of the topics of supervision. Initially, HVK concluded 

in its reports that Kosmo did not show how this guaranteed supervision would 

take place, and therefore demanded an action plan on how this guarantee would 

be met. The action plan which Kosmo handed in contained an explanation on 

how calls from residents would be answered immediately, but did according to 

HVK not explain sufficiently “how residents can receive help with the current 

staffing level with for example going to bed, taking their evening coffee and 

their medication in a peaceful, dignified and rehabilitating way, when staff 

at the same time should supervise and stimulate those who are awake/out of 

bed.”707 HVK therefore decided that Kosmo still was deficient on the aspect of 

guaranteed supervision.

705 Interview HVK contract supervisor, November 2011
706 Äldrekontoret (2010), Slutrapport Karl-Johansgården Kosmo, p. 2; Äldrekontoret (2010), Oanmäld 
avtalsuppföljning Västergården Kosmo, p. 4. In 2011, HVK found Kosmo once again deficient on the 
same aspect. The protocol on daily walks was deemed inadequate to guarantee that all residents daily 
were offered a walk. From the interviews, HVK learned that the staff knew who did not want to go 
out, and therefore was not offered any walk either. However, HVK did not find this sufficient, and 
demanded from Kosmo to change their protocol in a way which would guarantee that all residents were 
actually offered a walk every day. HVK (2011), Planerad avtalsuppföljning Västergården, Kosmo, p. 8.
707 Äldrekontoret (2010), Oanmäld avtalsuppföljning Västergården, Kosmo, p. 5: “Äldrekontoret ställer 
sig fortfarande frågan hur de boende kan få hjälp med bl.a. sänggående, kvällsfika och medicinering på ett 
lugnt, värdigt och rehabiliterande arbetssätt samtidigt som tillsyn och stimulans ges till de som är vakna/
uppe, med den bemanning som anges.”
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The example shows that HVK in its concretization of the contract combines 

different parts of the bid: all of these aspects were mentioned in the bid but 

not specifically mentioned as part of the guaranteed supervision of residents by 

the care provider. HVK however used the whole document to give one of the 

more abstract sections a concrete meaning, and decided that as long as Kosmo 

could not show how they lived up to these other parts of the contract, they 

would consider Kosmo deficient on the self-imposed requirement of continuous 

resident supervision as well. HVK concretizes thereby the term ‘guaranteed 

supervision’ of residents, by using Kosmo’s own description of good care.

On staffing level, a topic closely linked with ‘guaranteed supervision 

of residents’, HVK concretized the contract in a similar way. This particular 

contract with Kosmo did not contain any detailed section on staffing level, 

unlike many newer contracts in Uppsala which demand a description of the 

guaranteed staffing level in the bid or contain a minimum staffing level in the 

enquiry documents. After the initial inspection in September 2011, HVK wrote 

in its report that with the current staffing level HVK deemed it impossible that 

the staff could work in “a personalized way, fulfilling individual needs within 

reasonable time”, and that Kosmo therefore did not fulfill the requirement of 

“a staffing level which could guarantee the quality of care in accordance with 

legislation, regulation and the contract itself”.708

Kosmo disagreed with HVK on the assessment that the staffing level was 

insufficient, and presented plans on how the current staff would fulfill the 

requirements of the contract. However, even after meeting with the Kosmo 

managers, the inspectors still could not see how the care provider would manage 

to adhere to the contract with their low staffing level, especially when it came 

to aspects of individualized care. Therefore, HVK decided again to conduct 

unannounced inspections, this time during a weekend, to see whether the staff 

indeed managed to perform all their tasks as the management claimed. During 

the inspections, HVK found that Kosmo did not provide the individualized care 

it promised, and the inspectors attributed these problems to the low staffing 

708 HVK (2011), Planerad avtalsuppföljning Västergården, Kosmo, p. 4: “Enligt HVK’s bedömning medför 
bemanningstätheten såsom den redovisas enligt schema att ett personcentrerat arbetssätt utifrån individuella 
behov, som då kan tillgodoses inom rimlig tid, ej kan utföras på ett tillfredställande sätt. Det är därmed inte 
visat att det finns bemanning för att kunna genomföra uppdraget i sin helhet och i linje med Äldrenämndens 
intentioner.”
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level.709 Based on the unannounced inspections, HVK wrote another report 

and held new meetings with the Kosmo managers, where Kosmo finally agreed 

that the staffing level needed to be increased, in order to meet all sections in 

the contract. In the final action plans which were approved by HVK, Kosmo 

promised amongst others to increase its staffing level.

This process of supervision can best be described as a negotiation between 

HVK and the care provider, where through a cycle of inspections, reports, and 

actions plans the content of the more abstract parts of the contract are formed. It 

shows that HVK has and uses the possibility to supervise on more abstract parts 

of the contracts with care providers, even if that means investing a lot of time in 

reaching this joint concretization. The abstract rule on ‘sufficient staffing level’ 

is not concretized in a vacuum, but in close relation with other rules of the 

contract, such as the more concrete rules on offering walks to residents. Since 

these tasks were not performed because of staffing shortage, HVK had enough 

proof to argue that the staffing level was insufficient.

The concretization of ‘sufficient staff’ does not directly mean that HVK 

concretizes all abstract terms in the supervision process. In case of legal 

requirements which are only referred to in the contract as in: ‘the care provider 

should implement act x’, HVK uses the more detailed requirements in its 

supervision, such as the requirements on documentation of social services, but 

does not concretize the abstract terms, such as ‘good quality of social services’. 

There are also sections in the contract which HVK views as too abstract to 

supervise on. For example, if the abstract rule: “Every day shall be designed as 

to strengthen the individual’s feeling of connection.”710 is not described by the 

care provider in more detail in the bid, the supervisors feel they cannot use it 

in supervision.711 Only in close connection with other rules, this section could 

gain a function as an umbrella section, just as the staffing level rule, but it is not 

concretized as an individual rule.

Even though the inspectors have a preference for the more measureable 

sections of the contract (is protocol x drafted, is there a Medically Responsible 

Nurse, etc) since they are easier to inspect and decide upon, they do also take 

709 A low staffing level compared to other providers and to the previous experiences of the inspectors 
when working with and in nursing homes.
710 In Swedish: “Varje dag ska formas så att den enskildes känsla av sammanhang stärks.”
711 Interview HVK contract supervisor, June 2012
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the next step of concretizing and enforcing the more abstract rules . In the end, 

Kosmo was obliged to increase its staffing level, even though the only rule on 

staffing level in the contract was general and no minimum staffing level had 

been agreed upon.

10.5.3 Direct concretization through municipal supervision

This section will discuss some notable aspects of municipal supervision that 

lead to direct concretization of elderly care provision. It should be noted that 

HVK in its supervision on the implementation of the contracts not only engages 

in ‘negative concretization’, stating what it considers insufficient – ‘this we do 

not mean by term x’ – but also engages is ‘positive concretization’, stating which 

action plans and working methods of the care provider it thinks are good – ‘this 

is what we mean by term x’. On all deficiencies, HVK asks care providers to 

provide them with action plans on how they envision to solve the problems, 

and in its reports HVK states both whether it considers the proposed working 

method to be insufficient or good. As we will see in chapter 12, the NBHW is 

afraid to declare that something is good, as they fear they will be held responsible 

in case something goes wrong after they gave their approval. In contrast, HVK is 

not afraid to engage in ‘positive concretization’ in its reports and declare which 

solutions and plans it considers to be good or at least good enough. A reason 

for this difference could be that where the NBHW still can strive for not being 

held responsible, the Elderly Committee, for which HVK works, is in the end 

responsible if something happens, whether they have approved of an action 

plan or not. This could explain the more straight-forward nature of the reports 

by HVK.

Another notable aspect of the HVK supervision is that it is proactive, 

responding on signals even before things have gone wrong with a strong focus 

on prevention. As soon as the first signals of problems reach HVK, it is possible 

to go out on inspection, and HVK can push for higher staffing levels even if no 

accidents have happened yet. Also in this respect, supervision by HVK is quite 

different from the supervision of the NBHW. Where the NBHW inspectors have 

difficulties concretizing for example the abstract rules on ‘sufficient staffing 

level’ and often only state that the staffing level was too low when something 

actually went wrong, HVK has a more active attitude towards the same type of 

abstract rules in their contracts, and can decide in an earlier stage when the 

staffing level is considered insufficient.
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One possible explanation for this more direct concretization by HVK through 

supervision are the differences in mandate of the national organization NBHW 

and the local Elderly Committee. Both NBHW supervision and municipal 

supervision are instructed to safeguard that the quality of elderly care meets a 

minimum level, but the municipality sets its own minimum level, whereas the 

NBHW needs to safeguard the minimum level set by the legislature. This leads 

to the situation in which HVK concretizes abstract terms of the contracts more 

than the NBHW concretizes the abstract terms of the legislation. For the NBHW, 

the situation has to be evidently under the minimum level, whereas HVK also in 

less evident cases of insufficient quality of care can decide that they feel the care 

does not meet the agreed quality level.

A problem connected to concretization of abstract terms during the 

supervision process is legal uncertainty for the care providers. When enquiry 

documents contain abstract rules which might be concretized during supervision, 

this poses a financial risk for the care provider. The care provider has to estimate 

for which price he can offer the requested services, but the more abstract the 

specification terms are, the more difficult it becomes for the care provider to 

assess which price will actually cover the demands of the municipality, once 

they are translated into more detailed demands in the supervision process.

Several of these problems can also exist in quality procurement, depending 

on how detailed the specification terms are, but then the problem is reversed. 

The care provider needs to estimate based on the price which is offered which 

quality of care it can deliver, but this of course also depends on the building, the 

competence of the staff (often unknown when drafting the bid, since the new 

care provider will take over the contracts with the staff), and the health status 

of the residents: all factors have an important impact, but at the same time are 

often not described in detail in the enquiry documents.

The supervision reports on the Kosmo case show that the bid is central in 

the concretization of the more abstract terms in the contract. Because of their 

possible key position in the concretization, it is rather unfortunate that care 

providers often request secrecy for their bids. With a secret bid, the public has 

no means of controlling what is actually agreed upon in the contract, and cannot 

check whether they believe HVK does a good job of supervising on these norms. 
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Using contracts instead of regulation thereby becomes an obstacle for political 

accountability.712

Another remark which should be made regarding the importance of the bids, 

is that as long as the contract contains little measureable norms, the supervision 

process first and foremost seems to revolve around the measurable parts of the 

bid which do not need that much extra concretization. That means the municipal 

supervisor is partially dependent on the level of detail of the bids, which varies 

considerably between bids. In the newest contracts of Uppsala, the measurable 

additional quality norms solve this problem to a certain extent, by increasing 

the amount of measurable norms in the contract. But the fact that the level 

of detail still can vary substantially between different contracts because of the 

differences in bids is nevertheless worrisome. Also, the Healthcare Act promises 

equal healthcare to all Swedish citizens, and contracting one care provider on 

daily walks whereas another care provider cannot be held to this demand seems 

to be contrary to this demand of equality.

Finally it has to be noted that Uppsala has a very thorough system of 

contract supervision compared to other Swedish municipalities. According to 

the Public Procurement Committee713 (a governmental inquiry committee), 

many municipalities have insufficient contract supervision in general, and 

several interviewees described Uppsala’s contract supervision of contracts 

for elderly care as very (pro-)active compared to other municipalities.714 The 

results of this chapter can therefore not automatically be applied to Sweden as 

a whole: this chapter gives an example of how concretization works in practice, 

if a municipality has an active contracting department. Based on many reports 

in the media on failing municipal contracting of elderly care and contract 

supervision on the quality throughout the country, it seems likely that Uppsala 

municipality belongs to a minority of well-functioning municipalities when it 

comes to steering the quality of private care.

712 This is also mentioned by Bull (2003), Föreskrift eller förhandling?, p. 352 and 355
713 The Public Procurement Committee was a research committee installed by the government, with 
the special task to evaluate the procurement rules from an economic and social policy perspective. See 
further, SOU 2013:12 Goda affärer – en strategi för hållbar offentlig upphandling
714 SOU 2011:73 På jakt efter den goda affären – Delbetänkande, p. 18; interview division manager 
Kosmo, June 2011; and interview NBHW healthcare inspector, November 2011.
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10.6 Decisions on individual access to nursing home care

The previous sections have described how the municipality on a collective level 

steers the quality of nursing home care. Next to deciding on a collective level 

what good care is, the Healthcare Act and the Social Services Act also expect 

that it is decided on an individual level what good care is. To a certain extent, 

this individual level also stems from the contracts when it is stated that “the 

individual’s needs” should be met with regards to certain topics, such as outings, 

nutrition, or activities. Such sections in the contracts leave a lot of room for the 

decisions on the individual level. The municipality plays also a role – although 

more limited – in the decisions on the individual level of good healthcare and 

good quality of social service.

As we will see in this section, the municipal decisions on the individual 

level interfere far less with the actions of the care providers than the municipal 

decisions on the collective level. However, the newest NBHW regulations mainly 

focus on making municipalities more active in the decisions on the individual 

level, which means that these individual decisions could come to play a more 

important role in the municipality’s concretization of the legislation in the 

future. On the individual level, the concretization of the Healthcare Act and the 

Social Services Act are much more separated than on the collective level where 

the concretization of these acts often blend together. I will therefore discuss 

these different concretization routes separately in this section.

10.6.1 Good quality of social services for individuals

When an elderly person wants to move to a publicly funded nursing home, 

he or she needs a decision of the municipality granting him a right to live in 

a nursing home. These decisions are taken by a municipality’s social services 

administrators at the division for ‘individual support’ of HVK. The decisions 

are based on an administrator’s assessment of the individual’s need for help. In 

Uppsala, as in many other municipalities, a decision giving someone the right to 

live in a nursing home is abstract compared to decisions on other types of social 

service. For example, when the municipality decides that an individual should 

receive home care, it is specified which type of and how much home care the 

person should receive. However, in the case of a decision on a place in a nursing 

home, Uppsala municipality only writes down that a place in a dementia unit 

or in a nursing unit is awarded, but which kind of help will be provided in this 
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home to this individual remains unspecified. All ‘the individual’s needs’ should 

still be met, but these needs are not specified in the decision itself.

One of the consequences of these abstract decisions is that it is impossible 

to appeal the decision in the same way as a home care decision can be appealed. 

The home care decision can be appealed if the individual wants a different type 

or amount of care. But since the decision on a place in a nursing home does not 

specify which kind of help the individual should receive in the nursing home, 

there is no option of appealing the decision on its content or to verify whether 

the care provider provides the care the individual is entitled to. According to 

the Social Services Act, all needs of the individual should be met by the care 

provider, but deciding what these individual needs are does not take place in 

the municipal decision, but in the drafting of the daily care plan by the nursing 

home in consultation with the resident (see chapter 11).

This means that the municipality does not decide on an individual level what 

is considered good quality of social services, and the resident has no option of 

appealing this decision. On the individual level the complete decision of which 

care should be provided is left to the care planning meeting, where the care 

provider together with the resident decides on the type of services the resident 

needs. Only when the contract contains detailed prescriptions of social services 

on a collective level, for example three outings a week, part of the individual 

care plan is given some content before the care planning meeting. But if the 

contract instead contains abstract norms which for example state that the needs 

of residents of going outside should be met, every concrete decision is still taken 

in the care planning.715

The Social Services Act obliges the municipality to supervise both whether 

the quality of care meets the requirements on the collective and on the individual 

level: is the contract implemented, and are the resident’s needs met? These two 

questions are dealt with by two different divisions of the HVK. Supervision of 

the individual level is done by the social services administrators who check 

through personal interviews with residents whether the care plans reflect the 

resident’s needs. But if a resident is not satisfied by the help he receives, the social 

services administrator has no means of forcing the nursing home to provide 

715 In theory, a resident living in a nursing home with a the more detailed contract on three outings 
a week should still be able to go out more often if he wants to, since the contract also contains the 
abstract rule that residents’ individual needs should be met, but this is not that likely given the staffing 
shortages in elderly care and the difficulties elderly often have with expressing their personal wishes.
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more or different care. The social services administrators can only inform the 

HVK contract supervision section that a certain resident is not satisfied with 

the social services, but the contract supervisors will only deal with this report 

if it is a recurring problem or when many residents in one home have similar 

problems. In other words: only if the problem occurs on a collective level direct 

action will be taken against a nursing home. Furthermore, the social services 

administrators have a high workload, which means that many care plans are 

unchecked and residents are left alone in ‘negotiating’ with the care provider on 

what their needs are and how these should be met.

The Swedish inspectorate has criticized this practice of abstract decisions 

of the municipality, because of the problems with uncertainty of which rights 

actually are given to the residents.716 Also, the NBHW argued that it is the 

municipality’s task to follow up if care providers provide all social services the 

residents need and that this cannot be done without a decisions which explains 

in detail which care the resident is entitled to. Therefore it is to be expected 

that Uppsala municipality will start taking more detailed decisions on which 

social services residents should receive in the nursing homes, which will make 

it easier for residents to appeal the decision, and for the municipality it will 

become easier to supervise the quality of social services on the individual level. 

It would mean that a larger part of the decisions on what the residents’ needs are 

is moved from the care planning meeting in the nursing home to the decision 

procedure of the social services administrator of the municipality. This would 

also mean that a part of the concretization of what good quality of social services 

is for indivuals, is shifted back to the municipality.

10.6.2 Good healthcare for individuals

Assessing the healthcare needs of individuals is not the responsibility of the 

municipality, but of the professionals working in the nursing homes: either the 

nurses employed in the home or the doctors who visit the home. The healthcare 

needs are recorded in the residents’ healthcare plans. Instead of a social services 

administrator, the Healthcare Act introduced a municipal control system based 

on the so-called Medically Responsible Nurse (MR-nurse). The MR-nurse has 

the responsibility to be in constant dialogue with all nurses in the nursing homes 

to help them improve their work. Also, the MR-nurse studies the reports made 

716 IVO (2014), Får jag gå på promenad idag?, p. 14
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by the nurses on all medical incidents or near-incidents, and decides whether 

they need to be reported to the NBHW or can be solved internally.717

Uppsala municipality has chosen a slightly different system from most other 

municipalities, since it has placed the MR-nurse with the care providers. Each 

care provider in Uppsala municipality needs to hire its own MR-nurse. Uppsala 

municipality itself has instead so-called ‘healthcare controllers’718, which in 

their turn keep in touch with the MR-nurses. In practice, the difference is not 

big, since the healthcare controllers to a large extent fulfill the function which 

other municipalities give to their MR-nurse.719

With the system of a MR-nurse, the Healthcare Act chooses to give 

municipalities a responsibility in the professional supervision of the quality of 

elderly care on the individual level. The MR-nurse reports to the municipal 

Elderly Committee, just as the social services administrator does, but the MR-

nurse decides herself whether incidents need to be reported to the NBHW or 

not. Just as the social services administrator, the MR-nurse has no possibility to 

take direct sanctions against a care provider who does not provide a sufficient 

standard of care, but the MR-nurse can pass the information on to the contract 

supervision department.

When we look at what the MR-nurse does in terms of concretization, it 

is first of all clear that she does not draft any new documentation. Instead 

she contributes to the enforcement of national and international healthcare 

protocols by, for example, advising care providers on the content of their own 

protocols and advising nurses on the correct use of documentation such as the 

care plans. Therefore she does not concretize legislation herself, but can play 

an advisory role in the shaping of the healthcare protocols. The decision on 

which care constitutes good healthcare for an individual is still taken by the 

professionals closest to the residents. This decision will only be studied by the 

MR-nurse when an incident is reported to her, and even then the focus is more 

on the quality management system and how it assures good quality of care than 

on an evaluation of the individual case and whether the right care was provided 

to a particular resident.

717 See for the elaborate rules on which incidents need to be reported, SOSFS 2011:5 – Socialstyrelsens 
föreskrifter och allmänna råd om lex Sarah; and SOSFS 2005:28 – Socialstyrelsens föreskrifter och 
allmänna råd om anmälningsskyldighet enligt lex Maria.
718 In Swedish: HS-controllers
719 Interview with NBHW healthcare inspector, November 2011
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10.7 Conclusion

This chapter has shown that the municipality has several tasks when it comes 

to nursing home care. One of these tasks is to make sure their inhabitants can 

receive ‘good healthcare’ and ‘good quality of social services’ as stated in the 

Healthcare Act and the Social Services Act. The municipality should either 

provide this care themselves, or through contracts with private care providers. 

This chapter dealt with the municipality as a care purchaser when it contracts 

out elderly care and thereby regulates the quality of elderly care in the contracts. 

It focused on Uppsala municipality, as an experienced care purchaser which is 

considered by care providers and the NBHW as an active municipality when 

it comes to contracting and contract supervision of nursing homes. Uppsala 

municipality therefore provides an example, which provides insight in how 

and to what degree an active municipality limits the freedom of care providers: 

to what extent are the broad goals from the legislation concretized by the 

municipality, and what is still left to the care providers when the municipality 

fulfills its tasks in an active way?

In the 10 years that Uppsala has worked with public procurement of nursing 

homes, it has tested several different systems of public procurement. It started 

with quality procurement, moved to price procurement and now uses a hybrid 

system which in theory combines aspects of both quality and price procurement 

but in practice is very similar to price procurement. The municipality drafts a 

set of specification terms on the quality of nursing home care and care providers 

offer in their bid a price and how they will live up to these terms. The new 

aspect of the hybrid contracts is that the enquiry documents also contains a 

list of additional quality norms, which the care provider can pledge to fulfill as 

‘bonus quality’ and for which they will be able to ask a (slightly) higher price 

and still win the contract. These additional quality norms lead to questions 

on the equality of services provided to the citizens, since it can result in some 

homes being paid a higher price to provide a highher quality of services than 

other homes in the same municipality. However, based on the first experiences 

in Uppsala and previous experiences in other municipalities that use the same 

type of procurement system, care providers are likely to include all these 

additional norms in their bids, which means that in practice these norms can be 

considered an extension of the specification terms.
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In the specification terms, Uppsala municipality uses few detailed terms. 

Only on the topics ‘food and meals’ and on ‘staff competence’ it includes 

detailed rules. The detailed rules on ‘food and meals’ stem from a municipal 

guideline on nutrition. The contracts oblige care providers to implement this 

guideline. Other topics, such as ‘healthcare’ and ‘activities’ are included in the 

specification terms as well, but these are described in abstract rules, such as 

‘staff should work according to a rehabilitative working method’ and ‘residents’ 

needs of going outside should be met’. The municipality also has a guideline on 

‘healthcare and rehabilitation’, but different from the nutrition guideline this 

guideline contains hardly any detailed rules on the outcome or the process of 

the hands-on care, but instead has a main focus on quality management rules.

However, several of these abstract rules contain the demand that the care 

provider should describe in their bid how they intend to fulfill this specification 

term. This means that the bids constitute the following step in the concretization 

process: in the bids the care providers describe how their staff will work in 

a ‘rehabilitative way’ with the residents, and how the individual needs of the 

residents regarding activities will be met. These more detailed descriptions 

function as binding rules since they become part of the contract, and are actively 

used in the supervision on the implementation of the contract. There is a ‘self-

binding’ aspect to these bids: the more elaborate the care provider’s bid, the 

more the care provider has bound itself by its own concretization of the abstract 

specification terms.

As a final step in the concretization process of the municipality as a care 

purchaser, the municipality’s contract supervisors concretize abstract terms in 

the contract, by combining them with the more detailed rules in the contract. 

The concretization of the rules on staffing level in the supervision of care 

provider Kosmo provides a clear example. Although there was no measurable 

rule on minimum staffing levels, the municipality decided that Kosmo needed 

to hire more staff because other more detailed rules were not implemented 

to a sufficient degree. Residents, for example, did not receive their breakfast 

at the time of their choice and were not offered to go out on a daily basis – 

both promised in the bid. Based on these findings, HVK concluded that the 

requirement on ‘sufficient staffing’ was not met either. Promises of Kosmo to 

change the way of working with the same amount of staff were not seen as 

sufficient to solve the problem, and Kosmo was forced to hire more staff, based 

on the abstract rule on ‘sufficient staffing’.
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Quality Management in Swedish 
nursing homes

In the previous chapters, we have seen how the national regulator (the 

NBHW) and the care purchaser (the municipality) in the Swedish system have 

contributed to the concretization of the goal legislation on good nursing home 

care. We have seen how the NBHW is reluctant to draft rules on social services, 

and only takes more detailed decisions on healthcare – although mostly in 

guidance documents. The previous chapter discussed Uppsala municipality’s 

contribution to the concretization of the goal acts through its contracts. There 

we saw that although the municipality has a large say in drafting the demands 

of the contracts, the most detailed rules on good nursing home care are part of 

the bids which the care providers write in order to win a contract.

This chapter focuses on the other part of the self-regulation by care providers: 

the internal documents of the care providers on how it will provide its care 

services with a focus on the internal protocols and the individual care plans. 

The background information on quality management and quality management 

systems is already discussed in chapter 5. This chapter will discuss quality 

management in three Swedish nursing homes in Uppsala. The chapter will show 

how many detailed decisions are taken in the individual care plans, and not as 

much in the internal protocols, just as in the Netherlands.

Next to a discussion of the content of the quality manual, this chapter 

also discusses how the different groups of staff contribute to the drafting of 

the care provider’s internal protocols. This provides a deeper understanding of 

how a quality management system works and what it means when we say that 

care providers self-regulate. Is it the care staff who calls the shots, or is more 

determined on the level of the management? Understanding the allocation of 
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rulemaking authority within a care provider can help us to take the next step in 

a discussion which is very locked between the two opposite views.

At one side of the debate, care providers are portrayed as ‘the good guys’ who 

possess specific knowledge and therefore should have the freedom to decide 

together with the residents how the care should be provided. In this view, self-

regulation by care providers is seen as self-regulation by care professionals. At 

the other side, care providers are seen as ‘the bad guys’ who should be controlled 

by a public authority since they are for-profit organizations that have a stronger 

incentive to make profits than to provide high quality care. This side assumes 

that the self-regulation is controlled by the management of the care providers. 

Before we can take the next step and discuss whether this self-regulation by care 

providers is likely to produce the results we are hoping for, we should therefore 

also study how professionals within the care provider contribute to rulemaking 

on good nursing home care.

11.1 The quality manual: a map or a set of rules?

Based on the Healthcare Act, the Social Services Act and regulation of the 

NBHW720, providers of healthcare and social services need to draft a quality 

manual in which they describe all essential processes in their organization. By 

implementing a quality management system, they should work to guarantee that 

the quality of care is good enough and make sure the quality of care continually 

improves.

As explained in chapter 5, the quality manual is the organization’s internal 

written regulation of how to produce its services or products. However, it does 

contains more than just internal rules, since it needs to incorporate all legislation 

and regulation by other actors. These rules can be literally copied into the 

system, or they can be concretized and thereby given a more concrete meaning. 

This combination of internal and external rules makes a quality manual an 

interesting set of documents, since it is not completely clear beforehand how 

organizations and inspectorates deal with these documents. Since it contains 

this combination of both internal and external rules, it could either be set of 

documents that provide great clarity for all professionals: everyone knows what 

720 SOSF 2011:9 Socialstyrelsens föreskrifter och allmänna råd om ledningssystem för systematiskt 
kvalitetsarbete
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to do, since everything you need to know is gathered in one place. Or, it could 

also function as a smoke-screen which hides who has decided upon what: do 

employees need to perform certain tasks because of legislative requirements 

or because of internal decisions? Another question which rises from this 

combination of internal and external rules is how employees and management 

treat the manual: as a set of binding rules or rather as a set of guidelines?

One of the Swedish regional managers stated in the interviews that a quality 

management system rather provides a map than a set of rules, and that it guides 

employees in their jobs instead of limiting them by too detailed rules:

“The management system is only a map of reality, and is by definition 

therefore always less detailed than reality itself. It shows how we think we 

are going to achieve our goals, but things can always happen, which means 

that we have to take a different route. But if this happens, we do want to 

know it happened: is it an exceptional case we do not need to worry about 

for the future, or should we adapt the organization in any way? […]

The quality management system does not limit people, but it supports 

them instead in their jobs. They might not all walk the same path as 

outlined on the map, but hopefully they all reach the same destination. 

We see the management system as a living system, which has to be 

adapted continuously. And reality should steer the map, not the other way 

around.”721

This regional manager describes the quality management system as a flexible set 

of documents, continuously adapted to reality. But does this description match 

reality in nursing homes? How does care staff use the quality management 

system, and do they feel supported by it, as this regional manager claims?

For this chapter, I have chosen to study three nursing homes in Uppsala. 

Sweden has three different types of nursing homes: general nursing homes722, 

nursing homes specialized for residents suffering from dementia (dementia 

home), and short-stay nursing homes. In most respects, the same rules apply 

to all three types of homes. One home can also have different types of units, 

but officially the different types of residents should not live in mixed units. 

However, in practice, residents with beginning stages of dementia are allowed 

721 Interview region manager Kosmo, June 2011
722 In Swedish: omvårdnadsboende
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to stay in general nursing units as well, which means there are mixed units 

of residents with physical and psycho geriatric problems anyway. Also for the 

Swedish case, I will use the term nursing home as an umbrella term for the 

different home types.

An important difference between the Dutch and Swedish nursing homes 

is that Swedish nursing homes can be run by for-profit companies. However, 

Sweden still also has a high percentage of municipal nursing homes.723 To gain 

a more complete picture of the use of quality management in nursing homes, I 

have studied nursing homes which are run by different types of care providers: 

one run by the municipal care provider UVB, one run by the private company 

Kosmo and one run by the private foundation Stiftelsen Andreas Ands Minne 

(SAAM).

The private foundation only runs one nursing home with 29 residents. The 

municipal care provider runs several homes in Uppsala municipality (10 in June 

2011), but they are not allowed to operate outside the municipality’s borders. 

The home I visited is called Eriksdalsgården, and has 40 residents. Kosmo runs 

several nursing homes throughout Sweden. I visited Karl Johansgården, which 

has 93 residents. All three homes are nursing homes but all homes also had 

several residents who suffered from dementia. In the Kosmo home, three of ten 

units are dementia units.

In these three homes, I had complete access to all the documents of their 

quality management systems. In addition, to gain a full understanding of how 

the quality manual of a care provider is developed, implemented and evaluated, 

I interviewed staff from each home: the region manager, the nursing home 

manager, a nurse and a care aide.724 The internal organization of Swedish and 

Dutch nursing homes is quite similar. Swedish nursing homes are also ‘nurses’ 

organizations’. Swedish nursing homes are not allowed to employ doctors but 

‘lease’ them from the county council. Also, the rest of the staffing matches how 

the Dutch homes are organized: a small group of nurses are in charge of the 

medical care for residents and operate as managers for a larger group of care 

staff who perform the day-to-day care and simple medical care. Each nursing 

723 Around 80% of nursing homes are still run by the Swedish municipalities. See Almega, 
Vårdföretagarna, Friskolornas riksförbund and Svenskt näringsliv (2013), Stora möjligheter att stärka 
kvaliteten i äldreomsorgen genom bättre upphandlingar, p. 11
724 With the exception that the private foundation was so small that they did not have a region manager.
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home has a nursing home manager, which is the key person between the care 

staff and the management of the care provider.

Based on the interviews and documents studied in the three nursing homes 

in Uppsala, I will in the next sections discuss how Swedish care providers work 

with the quality management system. From the perspective of nurses and care 

aides, the quality manual is the central set of documents which concretizes the 

two framework acts that regulate the care services: the Health and Medical Care 

Act and the Social Services Act. In the interviews, I focused on learning how 

the staff on the ‘shop floor’ knows what to do, which rules they are bound 

by, and how they perceive their possibilities to influence these rules. For the 

nursing home manager, the quality manual is also very important, since it is the 

central tool to make sure the staff provide care in accordance with all acts and 

external regulation. Therefore, I will start to describe how the quality manual is 

drafted and revised. Then, I will show which types of rules it uses by discussing 

the content and the entrenchment of the rules. This will lead to an answer on 

the question of how much freedom the quality management system leaves to 

the professional: does the quality management system function more as ‘map’ 

which guides the behavior of staff or rather as a set of binding rules which limit 

the room professionals have to operate.

11.2 Drafting and revising the quality manual

According to the NBHW regulations, management, nursing home managers 

and care staff should all play a role in the development and revision of a care 

provider’s quality management system. In the interviews, all managers and 

staff expressed that they felt they could influence the QMS when they thought 

documents needed to be changed. One of the care aides said, “They listen mostly 

to us who work with the patients. Often that is what they use as a basis for the 

guidelines. We have some influence, absolutely.”725 This indicates that all staff 

actually participates in the drafting and revising of the quality manual.

In SAAM, the small foundation which owns one nursing home, the nursing 

home manager needed to draft the QMS together with her staff and the board. 

When they started drafting the QMS in 1998, they had very little experience 

with quality management systems, and they were too small to hire a specialized 

725 Interview care aide UVB, June 2011
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employee. It took them two and a half years to become ISO certified, but because 

they drafted the QMS by themselves, all staff was actively involved. The nursing 

home manager explained:

“I think it is good to draft a quality management system for a small home: 

everyone can participate. The same staff member who was very opposed 

to drafting a management system when we started, expressed in the 

final audit for the ISO certificate: “It was not just her [the nursing home 

manager] who did it, it was all of us who drafted it.” […] We developed 

the QMS in smaller projects, and it was very much fun actually. I think we 

did it the right way, since the system is very active and alive to this date, 

14 years later.”726

During these 14 years, the same two staff members have had the (part-time) task 

to do internal audits and keep the quality manual up-to-date. SAAM has only 

been ISO certified once. After that, they decided to further develop the quality 

management system by themselves through internal audits, without seeking 

for further ISO certification (a certificate is mostly valid for three years). The 

two internal auditors annually check the whole quality manual. When staff has 

complaints or ideas on parts of the quality manual, or when external conditions 

change (for example, financial conditions, or new regulation) the auditors can 

also revise a specific part. On an audit, they choose certain protocols from the 

quality manual which they will check, for example, the protocol which explains 

how to help residents to shower. As the nursing home manager explained:

“They go out in the facility and ask the care aides: do you act as is described 

here? And then it becomes clear that ‘ Yes, that is how we work, we know 

the document, and it works fine.’ or ‘No, we do not work like that at all! 

That was a long time ago, we changed it.’ or ‘We mostly work like that, but 

there are things we would like to change.’ Then the auditors come back 

to me [nursing home manager] and we go through the possible changes 

together. If we plan to change the document extensively, we might need 

to go back to the staff with our proposal of change, or we might want to 

test the new way of working during a certain period. Finally, we write the 

final protocol, put it in the staff room where all staff has to sign that they 

726 Interview nursing home manager SAAM, June 2011
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understood and read the changes, and we add the new protocol to the 

quality manual727.”728

In the larger care providers, not all staff is as closely involved in the development 

of the quality management system. The higher management decides on the 

quality policy and the quality objectives. Both Kosmo and UVB have a special 

quality unit to make sure the quality management system stays up-to-date and is 

implemented in the different nursing homes. Nursing home managers and staff 

can be asked to participate for the development of specific protocols, working 

instructions and forms.

The municipal care provider UVB has a central quality manager who 

coordinates and updates the quality management system. All care staff of UVB 

can contact the quality manager if they feel something in the quality manual 

needs to be changed.729 The quality manager can decide to form a working 

group of different staff members who work with that part of the quality manual. 

The working group will then draft a proposal for a new or better document. As 

one of the UVB nurses explained:

“Our quality manager is very active in implementing and updating the 

quality management system, which is necessary if you want it to function, 

and if you want all of us to work in a similar way. In a hospital it is easier 

to go around and see how people are working, since everything is at least 

located in one building. Our organization is geographically spread over 

the whole municipality, which makes it more difficult to steer all these 

different places.”730

An example of such an working group is the UVB working group on nutrition. 

This group, in which several nursing home managers, nurses and care aides 

take part and which is chaired by a dietician, discusses what the new protocol 

on nutrition should state. In the working group, many topics are discussed, for 

example: how should the nurses and care staff work to prevent malnutrition? 

Should lists be used for residents at risk for malnutrition on how much liquid 

these residents drink and lose? Should all nurses calculate the BMI of residents, 

727 In Swedish: handboken
728 Interview nursing home manager SAAM, June 2011
729 Interview nursing home manager UVB, June 2011; interview nurse UVB, June 2011
730 Interview nurse UVB, June 2011
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or should weight be used as an indicator instead? How often should residents 

be weighed; does UVB want to register for residents at risk how much they eat, 

and if so how will this be registered?731

“There are always different opinions of course. Weighing residents and 

calculating BMI is not the only way to combat malnutrition. You can also 

keep an eye on if residents are eating well, and if they don’t you can try to 

find the cause, such as difficulties to swallow or bad dental health. Another 

topic of discussion is how we should handle the fasting period at night: 

residents are served something to eat late at night, to make sure the fasting 

period at night732 is not too long. But I asked: has anyone consulted a 

dentist on this topic? What do dentist say when we let people eat late at 

night without brushing their teeth again afterwards?”

In several meetings the working group drafts a protocol and presents it to the 

management of the UVB. If the protocol is accepted by the management, it 

will be part of the quality manual and all nurses and care staff will have to 

start working according to the new protocol. Both Kosmo and UVB run several 

nursing homes, which means that different from the SAAM nursing home 

manager, a Kosmo or UVB nursing home manager does not need to be part of 

every working group. Instead, the work is split over several managers. In most 

working groups also nurses and care aides participate. Important changes in 

protocols will also be sent to all nursing home managers before it is accepted by 

the management, granting them the possibility to participate in the development 

if they have a different opinion on how the topic should be handled.

If a protocol, working instruction or form is changed, the nursing home 

manager has the responsibility to inform the staff, for example during a general 

staff meeting. The nursing home manager will also have to see to it that all staff 

starts working according to the new agreement. Within the larger care providers, 

it is seen as important that the different facilities try to avoid making their own 

protocols. Only when the protocol includes specifics on the location, drafting a 

local protocol is justified. It is, for example, important for the management of 

a care provider that all facilities use the same forms, if they want to be able to 

compare the outcomes of different facilities and analyze these results. Examples 

731 Interview nurse UVB, June 2011
732 In Swedish: nattfasta
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of protocols which need to be adjusted to each facility are the UVB protocol on 

handling private funds of the residents, and the protocol on the ‘care dog’ (for 

example where are the dogs allowed in the facilities).

Kosmo and UVB also perform internal audits of the implementation of 

the quality management system, which is compulsory for them since they are 

ISO certified. These audits can be considered ‘mini-inspections’ in which the 

auditors check whether the facility sticks to the quality manual and are less 

focused on whether protocols should be changed.

Even though not all staff is directly involved in the revision of the quality 

manual in larger care providers, in all three nursing homes I visited, the 

interviewees expressed that they could come up with ideas on possible changes 

in the documents in the quality manual, and that they would be listened to, 

even though maybe not all changes would be executed immediately. Every 

employee of Kosmo can report to the quality division if they find things in the 

QMS that are not right.733 At UVB, the nursing home managers and nurses are 

in direct contact with the central quality manager of the division on Healthcare 

and Nursing. They can always email or call her with ideas, and even though not 

all ideas make it into real changes, they feel heard and they feel they can exert 

influence if it is necessary. The UVB care aide expressed that she feels protocols 

are developed based on how the care aides actually work, and that the care aides 

also have an influence on the further development of the QMS.

11.3 The status of internal rules

In the previous section, we have seen that staff in the three nursing homes 

have expressed that they felt heard in the drafting and revision of protocols of 

the quality manual. In this section, we will see that they also feel the internal 

rules do not obstruct them in their work, and that they experience the internal 

protocols as a help in their work. I will first discuss the content of the quality 

manual, before I turn to the entrenchment. Next to the general plans which are 

drafted in the quality manual, there are also individual care plans which can play 

an important role in the concretization, as we saw in the Dutch case. Therefore, 

I will also discuss the content and entrenchment of these individual care plans. 

Finally, I will discuss how the documentation demands – for example, that the 

733 Interview nursing home manager Kosmo, June 2011
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implementation of all care plans should be documented in the care journals – 

influence how the care staff works with all the internal rules.

11.3.1 Content of the quality manual

From the document studies and interviews, a similar picture emerges as we saw 

when we studied the Dutch quality manuals. The Swedish quality manuals of 

course contain many similar ‘building blocks’ as the Dutch quality manuals, 

since both are modeled after the same ISO-norms. This means that the Swedish 

quality manuals have the same type of protocols on quality management in the 

organization: how the care services should be planned and documented, how 

mistakes should be reported and investigated, how complaints should be dealt 

with, and how different responsibilities within the care provider are divided 

over the staff.

However, also the topics of the medical and social care protocols are in 

congruence with the Dutch topics. Central topics are fall prevention, prevention 

of pressure sores, prevention of malnutrition, hygiene, and accuracy of handing 

out medication. Apparently, there is also international agreement on which 

medical and social care topics are of most importance to the quality of nursing 

home care.

The protocols can be very detailed. The Kosmo protocol on meals and 

nutrition, for example, describe the times of meals, but also which types of 

food will be served for breakfast, lunch and dinner and that if people wake up 

at night they should be served something to eat if they want to. Further, the 

protocol includes the NBHW’s recommendation of a night fast of maximum 

11 hours, which turns the recommendation into an internal demand. And the 

protocol describes how staff will be trained on nutrition and who is responsible 

for the correct implementation of the protocol.

The Kosmo protocol on quality of life in care for residents who suffer from 

dementia is another example of how protocols can be very elaborate on a 

specific topic. This protocol focused on the social services aspects. It contains 

detailed working instructions on how one should address and treat a resident 

who suffers from dementia, how the staff can work to make a person feel at 

home, how the resident can be stimulated to stay active and prevent further loss 

of skills, and how the resident can be stimulated to be in contact with others.

On specific medical issues, the quality manuals either just refer to documents 

of other organizations which should be followed or incorporates detailed rules 
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of others in their protocols. UVB, for example, bases its prevention of infections 

of the urinary tract directly on SALAR’s guidelines.734 UVB also has a detailed 

protocol on hygiene measures which prescribes how staff should work to prevent 

the spread of infectious disease, which is based on a Uppsala municipalities 

documents on hygiene.

We can conclude that the quality manuals mainly contain many quality 

management protocols (protocols on how to document and evaluate the care), 

protocols on medical and social care, and protocols on all types of topics related 

to other legislation (working environment, fire safety). At the time of the case 

study there were no detailed structure protocols, such as on how to determine 

the necessary staffing level.

11.3.2 Entrenchment of the quality manual

While all interviewees expressed that they felt they could influence the QMS if 

they wanted to, most of them had difficulties coming up with examples in which 

they had actually exercised this influence. It appeared from the interviews that 

the nursing home managers, nurses and care aides were committed to the rules 

they had to follow, although some of the answers also hinted to capitulation: 

following the rules because they were rules, not necessarily because the staff 

agreed with their content.735 In several interviews, it also seemed as if the 

interviewees never even thought about whether they agreed with the rules or 

not – and simply accepted the rules as a given situation.

A good example hereof is the answer of the UVB nursing home manager 

when asked whether she ever opposed to rules from the QMS or thought they 

did not work for her nursing home. She replied that some forms might be 

difficult to use, but that she never thought of the protocols or instructions in 

that way. “We almost always get an explanation on why the rules are as they are: 

some things we need to do because of legislation, other things we need to do to 

make sure all units of UVB work according to the same ‘philosophy’.”736

The interviewees were seldom opposed to rules they had to follow. They 

could only come up with very few examples of rules they resented following. 

734 SKL (2011), Vårdrelaterade urinvägsinfektioner, åtgärder för att förebygga
735 Braithwaite, Makkai and Braithwaite describe five different “motivational postures” which 
regulatees can show when they implement rules, of which “commitment” and “capitulation” can be 
seen in this case. See Braithwaite, Makkai and Braithwaite (2007), Regulating Aged Care, p. 291
736 Interview nursing home manager UVB 3, June 2011
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When asked whether they have to register things they perceive as unnecessary, 

the Kosmo nurses could only come up with two examples of rules which they 

questioned. First of all, they do not think the BMI-registration is useful and that 

it is unnecessarily stressful for the residents. Every month, all residents need to 

be weighed, in order to calculate their BMI, even those residents who do not 

want to be weighed. For all residents with an BMI under 22, the nurses need to 

write a nutrition plan. But this rigid line of over or under 22 BMI does not take 

into consideration the BMI of the resident during his healthy years:

Nurse 1: “If a person always has been really thin, should we really bring 

this person over 22 BMI? And if you see that this person eats and drinks 

well, but still does not gain weight, what should you do?”737

Nurse 2: “We also have a resident which we do not tell what she weighs, 

because she will start dieting as soon as she knows she is over 50 kilo. At 

the moment she weighs 56,8 kilo. On the other hand: we have residents 

who are obese with a BMI of over 36, and there no one demands action.”738

Also, the nurses questioned whether it is really necessary that every detail is 

documented in the social care journal of residents. “From our perspective, it is 

good that a lot is documented, so that we can follow up on the health status of 

residents. But is it really necessary that also, every day, all activities of residents 

are documented in the care records?”739 But in the end, the nurses agreed that 

they are obliged to follow the rules as they are: “We can question [the rules], but 

then we are just told that this is how it should be done.”740

The care aides expressed similar ideas: they were not opposed to many rules, 

but did not see the use of contemplating about whether they agreed or not. 

When asked whether it is possible to deviate from rules in the quality manual, 

all interviewees answered that one should not deviate on purpose. You are 

supposed to follow the protocols and instructions. if you deviate from it you 

have to write a deviation report, in order to inform the management why the 

deviation occurred. When asked if it was possible to deviate from the protocols, 

737 Interview nurse Kosmo, June 2011
738 Interview nurse Kosmo, June 2011
739 Interview nurse Kosmo, June 2011
740 Interview nurse Kosmo, June 2011
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one of the Kosmo nurses answered that it is very rare that one wants or needs 

to deviate in the first place:

“Sometimes, you have to deviate, for example, from the hygiene protocol: 

if someone falls in the living room, then you have to deal with the situation 

immediately. You have no time to run around to look for protection gloves 

and apron. So it happens that you deviate, you have to act after common 

sense, but not regularly.”741

The Kosmo nurses also confirmed that, under normal circumstances, all care 

staff should follow the rules in the QMS. “Since it is a job where you work 

with people, there will always be situations in which you have to do things 

differently, but in most cases you should work as the protocols of the Kosmo 

quality management system prescribe.”742 If care staff does not follow the 

protocols, the nurses explain that at Kosmo it is in the first place something the 

‘work floor manager’743 will discuss with the staff, but if that does not help, the 

nursing home manager has to discuss the deviation with the care staff involved.

Also the UVB nursing home manager states that all staff should follow the 

QMS. The internal auditors do not always have time to check whether a facility 

fully complies, but if the quality manager receives signals of potential deviations 

which are not acted upon by the nursing home manager, the internal auditors 

will visit the facility again to control on the implementation. The nursing home 

manager is within UVB responsible for whether her facility complies with the 

quality management system or not.

It is seen as important that everyone abides by the same rules and that the 

quality management system is followed until it is changed through the official 

way of revision. As the nursing home manager of SAAM stated:

“You cannot just come up with your own version. When a difficult 

situations occurs in which a staff member is uncertain of how to act in 

accordance with the quality management system, she should discuss this 

with the auditors. If anything occurs that should be dealt with immediately, 

you can discuss it with your colleagues, with the nurses or with me.”744

741 Interview nurse Kosmo, June 2011
742 Interview nursing home manager Kosmo, June 2011
743 In Swedish: samordnare
744 Interview nursing home manager SAAM, June 2011
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The same was said in the UVB interviews. Everyone should follow the protocols, 

and only when a protocol has been changed through the official route are staff 

members allowed to change how they work. For example, as long as the old 

nutrition protocol still is in place, staff is expected to work according to the old 

protocol, even the staff which participates in the working group and is therefore 

informed on the upcoming changes. However, even though this is the official 

idea of UVB on how to work with revising the quality management system, in 

practice the changes in how the care staff work are more gradual. The UVB nurse 

which takes part in this working group said she still works according to the old 

protocol, but that she does not calculate the BMI for residents any more, since 

she thinks it is unreliable and useless for the care the nursing home provides 

and assumes it will be deleted from the protocol anyway. Instead she weighs the 

residents and reports in residents’ records on the changes in their weight, which 

she finds a more useful way to reach the underlying goal: screening residents on 

malnourishment.745

However, part of the strong entrenchment of the quality manual, as we see 

described through these interviews, can be explained by the little need staff 

has to deviate from the internal rules in the first place. The UVB nursing home 

manager said:

“I cannot think of any concrete deviation that we need to make. We are 

not steered ‘into our fingertips’. I do not think we need to deviate from 

protocols. One has enough room for interpretation. I talk about difficult 

issues with the other nursing home managers, and we give each other 

ideas on how to solve them.”746

The UVB care aide confirmed this:

“As long as we follow what they [the management] have decided, it is okay, 

but we can still find our own solutions. Often one finds such solutions by 

talking it through at staff meetings. We can follow the guidelines, and still 

work in a different way which we have decided with the team. We do not 

breach any laws, and we do not change anything, but we only change our 

way of working.”

745 Interview nurse UVB, June 2011
746 Interview nursing home manager UVB 3, June 2011
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If we summarize the above, two important findings on the entrenchment of 

the rules in the internal protocols came from the interviews. First of all, within 

the care provider, the rules need to be followed and function as binding rules, 

although extreme circumstances allow for deviations as long as these are well 

explained. At the same time, many protocols are not that detailed and still leave 

enough space for different ways of providing medical and social care, which 

means that there is not much need for deviations in the first place.

11.3.3 The individual care plans and records: concretization and 
documentation

We have seen how the protocols of the quality manual on a general level 

dictate how care staff should deal with the prevention of certain medical risks, 

how the protocols function as internally binding rules which all staff should 

implement, and that this in general does not lead to unworkable situations, 

since the protocols are seen as helpful and not too detailed. The topics of the 

protocols are similar to the Dutch topics, partially because they implement the 

same ISO norms. But the ISO norms prescribe nothing on the medical and social 

care topics. Apparently, professionals in the field of nursing home care have 

congruent ideas on the most imporant topics within nursing home care.

Just as we saw in the Dutch case study, there are also important decisions 

on the content of ‘good nursing home care’ which have still not been taken in 

the NBHW regulations, the municipalities contracts or the internal protocols 

of the care provider. These decisions have on purpose been left aside: also in 

Sweden, the basic idea of good nursing home care is that this goal is served best 

by individualized care.

Especially, the decisions on how and when the social services should be 

delivered are not described on a general level, but are left to the level of the 

individual care plans. For example, Kosmo’s internal protocol on the drafting 

of the individual care plan prescribes in high detail which questions should 

be asked to the resident to draft a care plan which matches the wishes of the 

residents on when to get up, which activities to do, and how the care will 

be planned over the day. The protocol describes in which areas of the social 

services the care plan should be ‘individualized’. The requirements on ‘good 

social services’ are thus concretized in the individual care plans.

To make sure that the individual care plans are converted into action, the 

quality management system contains detailed descriptions of how each resident 
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should have an individual medical and social care record. In these records, 

different aspects of the residents’ health are recorded and monitored and all care 

which is provided is documented. Even though nurses and care aides need to 

spend a considerable part of their working week on documenting everything, 

they expressed in the interviews that they view the documentation as necessary 

to provide good care. They did not perceive these documentation tasks as 

creating useless regulatory burdens.

The interviewees mentioned several reasons why nursing homes need to 

document everything they do. One of the main reasons is to be able to show 

others what has been done. The nursing home manager of UVB said: “One of 

the requirements is that we document everything we do. We say: document it 

or it did not happen.”747 This can sound as an external incentive to document 

– others need proof that you did something – which could lead to the feeling of 

regulatory pressure: why should I spend time documenting things that I have 

already done, and which takes time away from doing other things? However, the 

UVB nurse explained that these ‘others’ are not only the media and inspectorate, 

which demand proof of the services you provided, but also your colleagues 

and anyone who might need to take over after you. New staff should be able 

to read what has happened, what has been decided and what should be done 

from here. Proper documentation is the only way to guarantee the continuity of 

care, which is a 24-hour service, with a constant flow of new people who have 

to execute the job:

“I do not write for myself, but I write for those who will come after me and 

have to be able to understand what I have done and how I have reasoned. 

Documenting right is almost the most important part of the job: for the 

person who replaces me if I drop dead. It is not meant for showing that you 

do a good job, but it should make it possible to continue giving the kind 

of care that was intended.”748

Of course, the documentation also contributes to explaining to the inspectorates 

of the NBHW and the municipality what care staff did and how they reasoned. 

The records are used by the NBWH inspectorate and the municipality to check 

whether the care provider fulfills its duties, but also relatives can request to see 

747 Interview nursing home manager UVB 3, June 2011
748 Interview nurse Kosmo, June 2011
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the journals (if they were authorized by the resident to read them). In case of 

a charge of negligence against the care provider, well-kept records are essential 

for the care provider to be able to proof what it has done for the resident. The 

UVB nurse explains that it is therefore also very important to document all 

decisions and steps that have been taken, if it is not possible to help someone. 

For example, if residents are at risk of malnutrition but refuse to eat, there is 

very little the care staff can do. “We cannot force-feed someone. In such a case, 

we have to document which type of care we have offered, which things did not 

work, and we should also document that we informed relatives on the health of 

the resident and that we have tried everything we could.”749

However, both the Kosmo nurses and care aide expressed that they felt it 

was a bit unnecessary to write down all activities of residents in their Social 

Services journal. Even every time someone is offered to go outside, but refuses 

to go needs to be documented, since the management wants to keep records of 

both the amount of residents who go outside, and the amount of residents who 

are offered to go outside but do not want to.

Even though care staff is highly aware of importance and use of documentation 

and keeping records, both to guarantee the quality of care and to show the outer 

world what has been done, it is still not always easy to document in the right 

way. The demands on documentation have increased considerably during the 

last decade. The UVB nursing home manager stated that it is not as easy for 

everyone to document in a good way. “The care staff was used to writing ‘no 

remarks’ [in the social care documentation]. If I then asked why for a certain 

resident nothing had been written during three months, they would tell me 

‘everything was as usual’ and that they did not document anything because of 

that.” Also, not all nursing homes have their records up-to-date, which can 

bring serious risks to the quality of care of residents.

This extensive documentation is therefore both a component of good nursing 

home care because it facilitates 24-hour consistent care and a tool for the 

supervision of whether the individual care plans are implemented. However, just 

as in the Dutch case, the weak point of this concretization at the individual level 

is not only the difficult, time-consuming supervision of the implementation of 

individualized care, but also whether the individual actually has a say in the 

drafting of the care plan. Even though the NBHW has taken action to strengthen 

749 Interview nurse Kosmo, June 2011
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the position of the individual in the care planning meetings, by demanding that 

all municipalities should take detailed decisions on which types of the care the 

residents are entitled to in the nursing home, there is no guarantee that the 

individual actually has a say in the care planning meeting.

11.4 Conclusion

As we have seen from the interviews, a quality management system is more 

than just a plan or a ‘map’. In all three homes, interviewees explained they are 

obliged to follow the rules as laid down in the internal protocols of the quality 

manual. The interviewees had difficulty naming examples of when it would be 

okay to deviate from the rules in the protocols and said it was very rare that such 

situations occurred. All staff is supposed to stick to the rules, and if they think 

anything should be changed this should be done by changing the protocols, not 

by deviating from them.

Even though the internal protocols are treated as binding rules and contain 

detailed rules on several topics, none of the interviewees felt the protocols 

formed an obstacle for performing their tasks. This can be explained by the way 

the care staff participates in drafting the rules. Staff has been included in the 

initial drafting of the protocol and is also asked to participate in the revisions of 

the documents to keep them up-to-date. We can safely state that the content of 

the protocols in the quality manuals which discuss the work of the care staff to a 

high degree is decided upon by the staff itself: self-regulation on the ‘shop floor’.

From studying the three quality management systems, it becomes clear that 

the protocols and instructions vary in level of detail. There are some medical 

protocols which are very detailed, for example the basic hygiene protocols. 

These protocols are perceived as very important to follow: it is seen as essential 

to delivering good care, and should therefore be followed strictly by all staff. 

The protocols on how the quality management system should function – on 

the documentation and evaluation of the care – also prescribe in detail which 

steps should be taken. In addition, there are topics which have both medical and 

social services aspects that also contain detailed rules, such as the protocols on 

meals and nutrition and fall prevention.

However, there are topics which are not regulated in the internal protocols but 

which are merely mentioned as topics that should be dealt with in the individual 

care plans, especially the decisions on how and when the social services – the 
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assistance with daily activities – should be provided. The assistance with getting 

up, washing, clothing, going outside, and so on is supposed to be modeled after 

what is decided at the care planning meeting and documented in the individual 

care plan. As in the Netherlands, many decisions on the social care are taken 

in the care planning meeting in order to give the staff the room to provide 

individualized care. Although the individual care plan is the only level on which 

the demands on the quality of care can really be individualized, it does manifest 

a possible weak spot in the concretization of the quality of care. We will see in 

the next chapter that these individual care plans are difficult to supervise upon, 

which severely limits the possibility of the supervisors to assist the client in 

receiving the individualized care they are entitled to.

Another possible weak spot is that some decisions are neither formalized in 

the internal protocols nor in the individual care plans. Management decisions, 

such as the staffing level and allocation of finances, fall outside the scope of the 

influence of the staff. However, these decisions do shape the framework for any 

decisions in the internal protocols and individual care plans. If the staffing level 

is too low, staff will not be able to provide the level of choice in the care planning 

meetings as it could if a home was appropriately staffed. When these topics are 

neither regulated in the contracts with the municipalities, nor decided on in 

the quality management system, the management has full freedom to decide on 

such structure topics. And the decisions which the management then takes can 

severely limit the room the staff has to decide on how to provide individualized 

good nursing home care.
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National supervision of Swedish 
nursing home care

This chapter will deal with how the NBHW supervision division as a national 

supervisor – at the time of the case study (2008-2012)– participated in 

concretizing the rules on elderly care from the Healthcare Act and the Social 

Services Act. When national supervisors participate in the concretization process, 

they often fulfill the ‘tailpiece function’ in the sense that their concretization 

often depends of which rules other actors already have drafted and which gaps 

they experience in the existing concretization. Therefore, this chapter is not 

situated directly after chapter 9 on the regulation division of the NBHW, but – 

just as its counterpart on the Dutch national inspectorate – as the final chapter 

of the case study.

In 2013, the supervision division was split from the NBHW and now forms 

its own organization: the Health and Social Care Inspectorate.750 One of the 

reasons was the continuous criticism of the NBHW for combining the tasks of 

policy making, regulation and supervision in one organization. The fact that 

the supervision division of the NBHW operated independently from the other 

NBHW divisions and that the NBHW actively sought to separate supervision 

from its other tasks751, was not sufficient to quiet the criticism. However, due to 

the timeframe of the case study, this new organizational structure is not part of 

this chapter. To make the chapter more readable, it is written in present tense, 

but the reader should keep in mind that the chapter is based on the situation 

750 In Swedish: Inspektionen för vård och omsorg (IVO)
751 Socialstyrelsen (2011), Socialstyrelsens tillsynspolicy för operativ tillsyn, internt styrdokument, p. 3.
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prior to 2013 and that the tasks of the supervision division of the NBHW now 

lie with the new Health and Social Care Inspectorate.

Officially, the supervision division of the NBHW (the national inspectorate) 

was not allowed to make any rules, and based on its formal authority it could 

therefore be ruled out as an actor in the concretization process. However, 

the NBHW itself mentions that supervision on goal legislation without 

any concretization by the inspectorate is very difficult, and states that the 

concretization by the inspectorate is a “balancing act” between the interests in 

favor of and against concretization.752 By studying the inspectorate’s internal 

documents and supervision reports in which these documents are used, we can 

determine whether the NBHW – despite its lack of formal rulemaking authority 

– drafts its own rules which concretize the goal acts.

This chapter is first of all based on the policy documents of the NBHW 

supervision division, such as the ‘criteria of judgment’. In addition, I studied 

seven NBHW supervision decisions on nursing homes in Uppsala municipality 

from the period of 2009-2011753 and the three NBHW decisions on the Piteå case 

in 2010-2011754. To further understand the context in which these documents 

were drafted, I interviewed three inspectors of elderly care. These inspectors – a 

healthcare inspector, a social services inspector, and their manager – worked 

at the ‘middle supervision region’ which includes Uppsala municipality. In 

addition, I interviewed a policy advisor of the project group of the central 

supervision unit of the NBHW which developed new criteria of judgment.

752 Socialstyrelsen (2006), Socialt arbete med äldre, p. 28
753 In Sweden, NBHW decisions are not published, but as all public documents in Sweden, it is possible 
to request access to them. I requested all NBHW decisions on nursing homes in Uppsala municipality 
from 2009-2011 and received eight decisions from this period, six on nursing homes in Uppsala 
municipality, one on a nursing home in Heby municipality, and one on the elderly psychiatry ward in 
a hospital in Uppsala municipality. As far as I could tell from the decisions and other documentation I 
have studied, there are at least some decisions from this same period which I have not received, but the 
six decisions from Uppsala municipality I received form most likely still the majority of all decisions 
from this time frame on nursing homes in Uppsala.
754 The decision, order, and withdrawal of the order. See for the details on the decisions the list of 
references.
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12.1 Tasks and goals of the supervision division

In January 2010, the supervision on the implementation of the Social Services 

Act was shifted from the County Administrative Boards755 to the NBHW.756 

Thereby, the supervision on the quality of care for elderly was unified in 

one organization, since the NBHW now had the authority to supervise the 

implementation of both the Healthcare Act and the Social Services Act.757 In 

January 2011, this centralization of supervision tasks was taken even further 

by shifting the complaints section of the Medical Responsibility Board758 to the 

NBHW. All complaints of individuals were now filed with the NBHW, which 

could decide whether or not to start an investigation based on a complaint.

The NBHW supervision division, which I also will refer to as ‘the (national) 

inspectorate’ in this chapter, is split in several units: one central unit and six 

regional units. The central unit drafts the supervision policy and criteria of 

judgment to align the supervision of the different regional units. The regional 

supervision units employ both healthcare inspectors and social services 

inspectors. Even though the NBHW consists of different ‘levels’ – the central 

policy unit, the regional units, and the individual inspectors – I will not elaborate 

on how the different levels interact within the NBHW. In this case study, I focus 

on how the supervision division as a whole contributes to the concretization 

process.

When the supervision on the Social Services Act was shifted to the NBHW, 

the supervision goals and tasks for the Healthcare Act and the Social Services 

Act were synchronized. The NBHW supervision should primarily aim at 

guaranteeing patient safety by preventing adverse care effects and eliminating 

risks within healthcare and social services.759 Also, the supervision should 

improve the rule-following of care providers, and check that good quality is 

assured in the facilities.760 This includes making sure that the care providers live 

755 In Swedish: länsstyrelsen, the ‘local branch’ of Sweden’s national public agencies. Sweden is divided 
into 21 counties. The County Administrative Boards have the task to implement a number of national 
policies.
756 Socialstyrelsen (2011), Tillsynsrapport 2011, Hälso- och sjukvård och socialtjänst, p. 3
757 See chapter 7 Patient Safety Act, and chapter 13 Social Services Act
758 In Swedish: HSAN (Hälso- och sjukvårdens ansvarsnämnd)
759 Prop. 2008/09:160, p. 121
760 Socialstyrelsen (2011), Socialstyrelsens tillsynspolicy för operativ tillsyn, internt styrdokument, p. 1.
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up to the abstract goal rules of the Healthcare Act and the Social Services Act, 

although we will see in this chapter that the supervision on the implementation 

of the goal rules is more difficult than the supervision on the more detailed 

demands in the legislation.761

To reach these goals, the NBHW has four supervision tasks. It should give 

advice and guidance to the field actors, it should supervise that deficiencies and 

abusive situations are remedied, it should spread knowledge and experiences 

which are obtained through the supervision, and it should inform and advice 

the public.762 The task of giving advice and guidance to the field actors is rather 

limited. For the NBHW supervision division, it only encompasses informing 

municipalities and care providers on which rules and regulations are applicable, 

and it can never include advice in a specific case on how a rule should be 

implemented. The preparatory works explain that it is not desirable that an 

inspectorate also gives detailed advice on how to handle a situation, since this 

could obstruct the authority in its supervision tasks. It could be difficult to decide 

that a solution to a problem is not sufficient after all, when the inspectorate itself 

has recommended the measure in an earlier stage. In order for the inspectorate 

to be able to properly fulfill its duty of supervision, it is therefore not allowed to 

give detailed advice.763

The main instrument to make care providers remedy deficiencies and 

abusive situations are inspection visits followed by supervision decisions. 

In these decisions the NBHW can pose demands on the care provider and it 

can identify ‘areas of improvement’ for the care provider. Both signal that the 

NBHW wants a change in the care provision, but they have a different weight. 

The NBHW describes demands as something the norm-addressee shall do, and 

improvement areas as something the norm-addressee ought to do.764 Areas of 

improvement are not linked to any enforcement measures. The care provider 

does not need to report which measures it has taken to improve these areas.

761 Socialstyrelsen (2011), Nationella Bedömningskriterier – Ett bedömningsverktyg för Socialstyrelsens 
tillsyn, p. 13-15.
762 Ch 7, section 4 Patient Safety Act, and ch 13, section 3 Social Services Act
763 Prop. 2008/09:160, p. 77
764 See chapter 10 on the difference in legal Swedish between ska and bör. Although these two verbs in 
Swedish are synonyms, they have acquired different meanings in a legal context. Ska (here translated 
by shall) signals a legal duty, whereas bör (here translated as ought) signals more of a moral duty.
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Demands765, on the other hand, are the first step of the NBHW’s three-step 

enforcement scale.766 The care provider needs to report how it has met the 

demands and tackled the problems which the NBHW pointed out. When the 

NBHW is not satisfied with the care provider’s measures, the NBHW has the 

authority to order767 the care provider to take certain measures – the second 

enforcement step.768 This order can be combined with a duty to pay a non-

compliance penalty in case the care provider does not take these measures 

before a certain date. The last step of executing the penalty is not decided on 

by the NBHW itself. When the NBHW wants this penalty to be executed, it 

should ask a court to rule that the penalty is due. Even though the NBHW has 

expressed a few years ago that it would use the measure of an ‘order’ more often, 

they are still rarely used.769 Most cases of the NBHW are closed at an earlier 

stage, because the NBHW finds that the care provider has met the demands.

It is not possible to appeal the first decision of the NBHW, but it is possible to 

appeal an order at the Administrative Court in Stockholm770. If the care provider 

still does not comply with all regulation after the order, the third and final 

enforcement step is to close a facility or withdraw its license to provide care. 

If there is a risk for people’s lives, health or other personal safety the NBHW 

can also close a facility without first giving an order.771 However, under the 

current legislation this measure has not been used at all for nursing homes. We 

will return to the difference between demands and ‘areas of improvement’ later, 

when we discuss how the inspectorate supervises on goal legislation.

12.2 Focus on organization instead of individual ‘faults’

The NBHW has the authority to supervise whether care providers implement 

the Healthcare Act and the Social Services Act. For the Social Services Act, 

all supervision focuses on whether a care provider implements the law in its 

765 In Swedish: krav
766 In Swedish: åtgärdstrappan
767 In Swedish: ett föreläggande
768 Ch 13, section 8 Social Services Act
769 Axelsson (2011), Patientsäkerhet och kvalitetssäkring i svensk hälso- och sjukvård
770 In Swedish: Förvaltningsrätten i Stockholm
771 Ch 13, section 9 Social Services Act: “Om missförhållandet innebär fara för enskildas liv, hälsa eller 
personliga säkerhet i övrigt.”
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facilities. For the supervision on healthcare, the NBHW can next to the facility 

supervisions also supervise whether individual professionals and members 

of the care staff comply with the Patient Safety Act, which states that all 

healthcare workers have an individual responsibility to work in accordance 

with “scientific knowledge and proven experience”. Although this gives the 

NBHW the authority to supervise and reprimand individual professionals, the 

focus of the healthcare inspections has increasingly shifted from supervision 

on individuals to facility supervision. The Patient Safety Act (2011) introduced 

a new rule on supervision of the NBHW, stating that the supervision should 

primarily focus on the responsibilities of care providers.772 Shifting the filing of 

complaints on healthcare from the Medical Responsibility Board to the NBHW 

also contributed to this new focus. Different from the Medical Responsibility 

Board investigations, the NBHB does not approach complaints from the angle of 

the responsibilities of the individual professional, but approaches the facilities 

as a whole.

The shift from a focus on supervision of individuals to a focus on facility 

supervision can be attributed to the same idea as the increased focus on 

(quality) management systems: the idea that quality to a large degree depends 

on the organization of a care provider and less on the individual actions of 

professionals. Only when it becomes clear during the facility supervision that 

the problems stem from individual malfunctioning of a professional, the NBHW 

closes the case of the facility inspection and opens a case of supervision on 

the individual professional. Since individual supervision focuses on the Patient 

Safety Act and only constitutes around 10% of all healthcare supervision,773 

these cases are of little relevance to the concretization of the Healthcare Act and 

will therefore not be dealt with any further.

A facility supervision can involve the complete inspection of a nursing home 

or the inspection of a certain incident or topic, depending on the reason of 

opening the case.774 First of all, the NBHW can open a case when a care provider 

772 Ch 7, section 3 Patient Safety Act (as in the SOSF 2014:888 version)
773 SOU 2007:82, p. 280
774 Most of the information from this section comes from the protocol on the supervision process of 
the NBHW’s management system (Tillsynsprocessen, 2011-01-17), and from the interviews with the 
different inspectors in November 2011.
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or staff member files an incidents report.775 Second, all individuals have the 

right to file a complaint on healthcare or social services with the NBHW. When 

filing a complaint, the individual only needs to indicate that something went 

wrong and does not need to present all the facts of the case. The NBHW will 

investigate which organization or individual is responsible for the mistakes 

that were made.776 Third, a case can be opened as a result of a government 

assignment. An example is the Elderly Assignment, which contains government 

instructions on elderly care to the NBHW for a period of three years.777 Within 

the Elderly Assignment, the Government instructed the NBHW to ‘perform a 

national supervision’. The NBHW in its turn decided that, during these three 

years, it would visit two facilities in each municipality and the regional divisions 

were free to choose which homes. And fourth, a case can also be opened at the 

own initiative of the NBHW, for example if a newspaper or TV show reports on 

the quality of care in a nursing home. A good example are the national dementia 

unit inspections at night time, which followed the documentary on the dementia 

care in Piteå municipality (see section 12.5.5).

12.3 Supervision on care providers through care purchasers

Different from the Netherlands, the Swedish inspectorate does not only have the 

authority to inspect upon the care provider, but it is also supposed to supervise 

the care purchasers. The Dutch Healthcare Inspectorate778 only supervises 

the care providers and has no authority to supervise the care purchasers (the 

care agencies) at all. In Sweden, the inspectorate traditionally focused on 

supervision of the municipalities as care providers. Because of the ongoing shift 

to privatization of nursing homes, municipalities are increasingly fulfilling a new 

role, shifting from care provider to care purchaser. However, the supervision of 

775 As explained in chapter 9, both the Patient Safety Act and the Social Services Act oblige the care 
provider and staff to report certain incidents to the NBHW (also referred to as Lex Sarah and Lex 
Maria).
776 This rule has been in place since the complaint section was shifted from the Medical Responsibility 
Board to the NBHW in January 2011, and made it a lot easier for individuals to file complaints. 
However, the capacity of the NBHW to deal with the complaints is not very high, which means that 
many complaints take a long time before they are investigated.
777 In Swedish: Äldreuppdraget, Regeringsbeslut 2009-09-24, Uppdrag om en nationell tillsyn av vård 
och omsorg
778 In Dutch: Inspectie voor de Gezondheidszorg
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the NBHW is still focused on the municipalities, which means that there has 

emerged a triangular relationship in the inspection of elderly care, which is 

different from the Dutch relationship between care purchaser, care provider and 

inspectorate.779

This double supervision of both the care purchaser and the care provider is 

visible in the NBHW decisions: often both the care provider and care purchaser 

are asked to implement improvement plans. For healthcare topics, the NBHW 

addresses the nursing home manager (care provider) and the medically 

responsible nurse (care purchaser780), and for decisions concerning social 

services, both the nursing home and the municipal committee are addressed. 

In a decision following a facility supervision where both healthcare and social 

services topics had been addressed, the NBHW for example wrote that “it is 

a joint responsibility of the responsible municipal committee, the medically 

responsible nurse and the nursing home manager that above mentioned views 

are respected in the future work with quality and safety.”781 Thereby, the NBHW 

underlines that the municipal committee always has a responsibility to follow 

up and guarantee the quality of the healthcare and social services which it 

779 In the Netherlands, the supervision of the care purchasers is allocated with another inspectorate: 
the Dutch Healthcare Authority (NZa). One of the tasks of the Healthcare Authority is to monitor the 
purchasing process, for example, whether the care insurance companies have purchased sufficient 
care for all clients. However, this monitoring does not include a separate assessment of the quality of 
care which is purchased. This is left to the Healthcare Inspectorate in its supervision of care providers.
780 However, in Uppsala municipality the medically responsible nurse is also employed by the care 
providers. As explained in section 10.6.2, Uppsala municipality has chosen to outsource the tasks of 
the medically responsible nurses as well.
781 Socialstyrelsens beslut 2011-02-07, Dnr. 9.1-25460/2010, p. 5: “SoS framhåller att det är ett 
gemensamt ansvar för ansvarig nämnd, MAS och verksamhetschef att ovanstående synpunkter beaktas i det 
fortsatta kvalitets- och säkerhetsarbetet.”

Fig. 1 sweden Fig. 2 the netherlands

            Fig. 1 – Sweden          Fig. 2 – the Netherlands 
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arranges for its citizens, regardless of who delivers these services and regardless 

of the content of the contract between the care purchaser and the care provider.

Even though private care providers have their own responsibility towards the 

NBHW to follow all healthcare and social services regulation, the NBHW very 

much relies on municipalities to secure that all nursing homes meet a certain 

municipal standard. For example, the Elderly Assignment inspections were 

organized from a view in which municipalities are the central actor. Instead of 

gathering information on care providers, the inspectorate gathered information 

on municipalities by visiting two facilities in each municipality and combining 

the information of these two homes. The municipalities which purchase care 

from private care providers are still inspected as one entity, and the NBHW 

clearly expects the municipalities to make sure that all care is of a similar level 

within the municipality, regardless of which care provider the care is delegated 

to.

The NBHW also supervises the municipalities tasks from the Healthcare 

Act and the Social Services Act which it is not allowed to delegate to private 

actors because these tasks are marked as belonging to the exclusive public 

authority of the municipalities.782 Examples of such decisions and tasks are the 

municipalities’ decisions on which type of services an individual is entitled to, 

the task to follow up whether these services are provided to the individual, and 

the task to update these decisions to new circumstances if, for example, the 

health status of an individual changes.

Since the main focus of my thesis lies with the duties of the care provider, I 

will not go further into the NBHW supervision of care purchasers, for example, 

whether they have implemented their decisions on right to certain care for 

individuals in time. However, it is important to keep in mind that the NBHW 

focuses its supervision on the municipalities, even though more private care 

providers are entering the market. The NBHW has organized its supervision 

based on the idea that municipalities control the quality of nursing home care 

and follow the NBHWs rules and decisions. The organization of the supervision 

does not seem to be fully adapted to the new circumstances in which private 

equity firms take over nursing homes in municipalities which are maybe not 

equipped to exercise the right amount of control on the quality of the care 

provided in these homes.

782 In Swedish: myndighetsutövning
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12.4 The criteria of judgment: concretization or collection of 
existing rules?

The NBHW supervision division finds itself in a rather complicated position 

when it comes to supervising goal legislation. On the one hand, the supervision 

division has the same reasons to be reticent when it comes to further 

concretization of regulation as the NBHW regulation division. In most cases 

concerning the Social Services Act and the Healthcare Act, the NBHW has only 

been granted the authority to draft implementation rules783. The authority to 

draft further rules lies with the municipalities, and the NBHW supervision 

division would infringe on the municipal autonomy when it were too active 

in concretizing the goal acts. The regulation of livelihood support exemplifies 

how conflict can spring from limiting the municipalities authority. Livelihood 

support is also regulated by the Social Services Acts and both the decisions 

and the financing are allocated with the municipalities. When the NBHW 

drafted guidelines on the level of livelihood support, several municipalities 

opposed these decisions and some municipalities even ignored or postponed 

the implementation of court rulings in cases where individuals successfully had 

asked for higher livelihood support based on NBHW guidelines.784

Also, the NBHW refrains from making more detailed rules, both as a 

regulator and as an inspectorate, in order to give care providers enough room to 

individualize the elderly care. For each resident, the care plan should be drafted 

based on the individuals wishes and needs, and therefore the NBHW is careful 

not to regulate too much on the content of the care. Next to the reasons of 

municipal autonomy and individualized care, the supervision division has even 

an extra reason not to concretize: the NBHW has internally d’ivided its tasks 

over the different divisions, and rulemaking is the prerogative of the regulation 

division, not of the supervision division.

On the other hand, when it comes to supervision on goal regulation, the 

NBHW states that concretization by the inspectorate is necessary in order to 

be able to supervise at all. The NBHW states that “as a basis for its supervision, 

the NBHW needs to formulate quality demands which concretize the goal 

783 See chapter 10
784 In Swedish: domstolstrots. Vahlne Westerhäll (2002), ‘Statlig och kommunal styrning av social 
trygghet – försörjningsbehov som en rättssäkerhetsfråga’, p. 30-32
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of the act.”785 This means that the NBHW operates between two opposing 

interests: further concretization to be able to supervise the implementation of 

goal regulation versus equally strong motives not to concretize. The NBHW 

therefore describes the concretization by its supervision division as a balancing 

act between the interests of good supervision and the interests of municipal 

autonomy and individualized care.786

According to the NBHW, one of the ways to facilitate supervision of goal 

legislation is to formulate quality demands in its ‘criteria of judgment’.787 

However, we will see this is more wishful thinking than reality, since the criteria 

hardly contain any concretization at all. And when the NBHW does concretize 

goal legislation in separate supervision decisions, it states them mainly as areas 

of improvement, since it believes it cannot state demands based on its own 

concretizations. The Piteå case, which I will discuss in section 12.6.3 shows that 

only when the pressure from society and the media is very high, concretizing the 

goal legislation and posing demands based on this concretization is considered 

an option for the NBHW. Otherwise, the NBHW has very little discretion to 

decide whether elderly care meets the goals of the Healthcare Act and the Social 

Services Act since it leaves all room for concretization of the goals with the 

municipalities. Unless something already has gone very wrong, the NBHW 

does not decide that a certain situation violates the Healthcare Act or the Social 

Services Act, even though the NBHW does have the task to supervise whether 

care purchasers and care providers implement these acts.788

785 Socialstyrelsen (2011), Nationella Bedömningskriterier, p. 13: “Socialstyrelsen behöver som grund för 
sin tillsyn formulera kvalitetskrav som konkretiserar lagens mål. Ett sätt att göra detta på är att utveckla 
bedömningskriterier.”
786 Socialstyrelsen (2011), Nationella Bedömningskriterier, p. 13-14: “Socialstyrelsen behöver som grund 
för sin tillsyn formulera kvalitetskrav som konkretiserar lagens mål. Ett sätt att göra detta på är att utveckla 
bedömningskriterier. Dessa kvalitetskrav måste emellertid balanseras i förhållande till den kommunala 
självstyrelsen.”
787 In Swedish: Bedömningskriterier. See Socialstyrelsen (2011), Nationella Bedömningskriterier, p. 
13-14
788 Socialstyrelsen (2011), Nationella Bedömningskriterier, p. 12: the NBHW should supervise both 
whether the portal paragraph and the other paragraphs from the Healthcare Act and the Social Services 
Act are implemented.
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12.4.1 National criteria of judgment for supervision of elderly care789

For certain topics, the government has ordered the NBHW to draft and to use 

criteria of judgment for their inspections.790 These criteria of judgment are drafted 

to guide inspectors in the supervision process and thereby unify the supervision 

throughout the country. Also, they should increase the legal certainty in the 

supervision process by making it more predictable and understandable for the 

regulatee. Criteria of judgment are especially seen as important supervision 

tools for topics which are regulated by goal legislation with few detailed rules.791

The criteria of judgment in elderly care mainly discuss the social services. 

On healthcare topics, more detailed professional standards already exist, which 

makes it less of a priority to develop criteria of judgment on healthcare.792 A 

government report states that the criteria of judgment contain goals or end 

states based on legislation. Each of these goals is accompanied by two to six 

so called ‘variables’ which enable the inspector to decide whether the goal is 

fulfilled, partially fulfilled or not fulfilled.793 All parts of the criteria of judgment 

– the goals and the variables – should be directly based on legislation or other 

regulation, and can in addition also be supported by ‘systemized knowledge’, for 

example professional or scientific knowledge.794 The NBHW writes that “criteria 

of judgment are a way to formulate in advance what is expected from the care 

providers and what will be inspected during the supervision.”795

789 Socialstyrelsen (2008), Nationella bedömningskriterier för tillsyn av äldreomsorg och äldrevård. This 
document has been renewed in 2012: Socialstyrelsen (2012), Nationella bedömningskriterier för kvalitet 
och rättssäkerhet inom socialtjänstens omsorg om äldre.
790 E.g. Regleringsbrev för budgetåret 2011 avseende Socialstyrelsen, p. 8: “Myndigheten ska genomföra 
en fortsatt samlad nationell tillsyn i enlighet med de nationella bedömningskriterierna som även omfattar 
andra genomförare av socialtjänst än kommunen samt hälso- och sjukvården.”
791 Prop. 2008/09:160, p. 73.
792 Interview NBHW policy advisor supervision development, November 2011; and Socialstyrelsen 
(2011), Nationella Bedömningskriterier, p. 7-8 confirms that on HSL topics less criteria exist than on 
SoL topics.
793 See e.g. Socialstyrelsen (2008), Nationella bedömningskriterier för tillsyn av äldreomsorg och 
äldrevård, p. 36
794 SOU 2007:82, p. 217
795 Socialstyrelsen (2011), Nationella Bedömningskriterier, p. 13: “Bedömningskriterier är ett sätt att på 
förhand formulera vad som förväntas av utförarna och vad som ska kontrolleras i tillsynen.”.
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The criteria of judgment are explicitly not meant as rules for care providers 

or care purchasers.796 The NBHW writes: “The criteria of judgment have no 

legal status, but they are a supervision instrument.”797 The NBHW refers here 

to the idea that the criteria of judgment are solely based on already existing 

regulation, not adding anything to the existing duties of care purchasers and 

care providers. As we will see in the next section, this view approaches reality 

closely. I will elaborate on the content of the criteria of judgment for supervision 

of elderly care, in order to show that the criteria hardly concretize but mainly 

repeat the existing regulation.

The largest set of criteria of judgment for elderly care are the ‘National criteria 

of judgment for supervision of elderly care’.798 The document serves to describe 

how the NBHW will supervise the implementation of the Social Services Act in 

elderly care and contains in total 35 criteria on 5 different topics: planning and 

steering; staff competence; internal and external cooperation; handling of cases 

and documentation; and the content of care. All topics contain criteria which 

address the municipal committee and criteria which address the care provider. 

The criteria of judgment are not meant as a limitative set of criteria, but cover 

most of the topics the NBHW looks at when supervising on the implementation 

of the Social Services Act.

The first three topics – planning and steering, staff competence, and internal 

and external cooperation – consist completely of criteria demanding protocols 

on certain themes, very closely following the NBHW regulations on management 

systems.799 The variables repeat the regulation, stating that certain protocols 

should exist, should be known by the staff, and should be implemented in 

the daily work, or some other formulation which boils down to the quality 

management ‘plan-do-check-act’-formula. Only one criterion on the theme of 

‘planning and steering’ diverts from this model, demanding that a nursing home 

has sufficient staff. The fourth topic, handling cases and documentation, also 

consists of rules on procedures, repeating the regulation on handling cases and 

documentation.

796 Therefore they are drafted by the central supervision division of the NBHW, and not by the division 
on rules and licenses.
797 Socialstyrelsen (2011), Nationella Bedömningskriterier, 2011, p. 9
798 It was jointly drafted by the County Administrative Boards and the NBHW in 2008, which at that 
time still shared the responsibility for supervision of elderly care.
799 SOSF 2006:11
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The fifth topic is the only topic which does not discuss procedures (write 

protocols on theme A, draft documents on theme B, et cetera) but discusses 

which topics the individual should be able to influence when receiving social 

services. The criteria for example state that the individual should be able to 

influence the content of the care, that his integrity should be respected, and 

that his feeling of safety should be taken into account. The variables explain 

that this can be ‘measured’ by, for example, checking whether the individual can 

influence the type of activities, time of meals and other services during the day, 

which staff performs the services, choice of clothes, resting time, and choice of 

contact person.

All criteria are directly taken from already existing regulation, and the 

variables are assembled from different background documents, for example 

preparatory works, and handbooks of the NBHW such as the handbook 

“Handling of cases and documentation within the social services”.800 Therefore, 

the standards and variables mainly summarize the elements of the regulations 

and preparatory works the inspectors should use as a basis for their supervision. 

This supports the NBHW’s claim that the criteria of judgment are an instrument 

of supervision, helping inspectors to find their way in the large heap of existing 

regulation instead of a further concretization of this regulation.

However, a few criteria deviate from this pattern, and do add new elements 

which can be regarded as concretizations of the existing regulation. An example 

is the earlier mentioned criterion on staffing of the topic ‘planning and steering’:

“The facility shall have the staff necessary to meet good quality in the 

care.”801

This standard itself is directly based on section 3.3 Social Services Act, but the 

variables contain some further concretization of the existing regulation. The 

document states that the standard is fulfilled when the following variables are 

met:

– Variable 1. There are protocols to continuously check that the staffing level 

matches the individual’s need of support and care 24 hours a day.

800 See for example Socialstyrelsen (2008), Nationella bedömningskriterier för tillsyn av äldreomsorg och 
äldrevård, p. 75-76.
801 Socialstyrelsen (2008), Nationella bedömningskriterier för tillsyn av äldreomsorg och äldrevård, p. 35, 
criterion 10 of topic ’handling and steering’. A new version of this document was published in 2012.
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– Variable 2. The manager has time to give the staff continuous support and 

guidance in the daily work.

– Variable 3. The work is organized in a way that good staff continuity is 

reached.

– Variable 4. The staff has time to document, cooperate and discuss ethics 

and attitudes.

When comparing the variables to the already existing regulation on staffing, 

it becomes clear that the variables add some content, but stick very closely 

to existing regulation. The NBHW regulations on quality management systems 

specify that care providers should draft protocols to regularly evaluate that 

there is the “necessary staffing level and competent staff to perform the social 

services”.802 Variable 1 redefines this to a demand for a protocol to check that 

“the staffing level matches the individuals need of support and care 24 hours a 

day”. Variable 2 rephrases a section from the preparatory works. The preparatory 

works state that sufficient staff includes “dedicated leadership”, and the variable 

makes of this: sufficient staff includes “a manager who has time to give the staff 

continuous support and guidance in the daily work”.803 Variable 3 is directly 

based on the preparatory works which mention staff continuity as important for 

good quality of care.

Variable 4 is the only variable on this topic which adds a completely new 

element: that staff should have time to discuss ethics and attitudes. And 

second, it connects regulation on documentation and cooperation between staff 

members to the criterion of sufficient staff: when the criteria on documentation 

and cooperation are not met, this variable indicates that the criterion of sufficient 

staff might not be met either.

A couple of aspects of these above-mentioned variables are worth high-

lighting. First, the standards and variables underscore the NBHW’s focus on 

facility supervision instead of individual supervision: they are directed at the 

management instead of at the staff (they prescribe that ‘staff should be given 

time to x’ instead of ‘staff should do x’), and they reformulate the existing 

regulation into the form of ‘see to it that the work is organized so that state x is 

reached’. Second, the first variable illustrates what most standards and variables 

802 SOSF 2006:11, chapter 4 section 5
803 Prop. 1996/97:124, p. 54
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from the document look like. The standard mentions a theme, and the variables 

state ‘draft a protocol on (sub-)theme’, or ‘plan-do-check on (sub-) theme’. Both 

aspects illustrate the focus of the NBHW on quality management.

Third, the variables specify the theme of the criterion ‘sufficient staffing’ into 

several sub-themes: ‘good staffing continuity’, ‘support and guidance for the 

staff’, and ‘time to document, cooperate and discuss ethics and attitudes’, clearly 

mirroring the goal regulatory style of the legislation and NBHW regulation. But 

here the NBHW is also careful, not specifying further what it means by ‘support 

and guidance’ or ‘good staffing continuity’.

12.4.2 Function of criteria in supervision decisions

As becomes clear, most criteria and variables only repeat existing regulation. 

Only on a few criteria (on staffing level, and on the influence of the individual 

on the care) themes of the Social Services Act are concretized into sub-themes. 

This means the criteria add little to the concretization process of the Healthcare 

Act and the Social Services Act. On top of that, the inspectors are instructed not 

to pose demands based on the few elements which do concretize the regulation. 

The same counts for the variables which are based on sources with no legal 

binding force, such as national guidelines, general recommendations, or NBHW 

handbooks. Instead of a demand, the inspector can mention his finding in the 

supervision decision as an ‘area of improvement’804, which includes the finding 

in the supervision decision, but which cannot lead to formal sanctions when 

the care provider does not follow up on the advice. This underscores that the 

criteria have no legal status of their own: they are a collection of rules instead of 

a concretization of rules. They can only be used for demands in the supervision 

process because and insofar as they are based on other binding rules.

However, even without a formal legal status as rules, the criteria of judgment 

can exercise influence. They do not contain new rules, but they specify which 

elements from the existing regulation are most important. The criteria can be 

seen as a selection of the applicable rules which guides the inspectors in the 

supervision on the Social Services Act.805 The document gathers the central 

804 Interviews NBHW healthcare inspector, November 2011; and Interview NBHW policy advisor 
supervision development, November 2011
805 There are no criteria of judgment on the healthcare aspect of elderly care, which means that this 
document does not guide the NBHW in its inspection of for example the Patient Safety Act and the 
Healthcare Act.
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rules based on the Social Services Act and its further regulations (the criteria) 

and selects how to ‘measure’ whether these rules are met (the variables). When 

inspectors base their supervision on this document, they do not need to sort 

through legislation, preparatory works, regulation and handbooks on their 

own, possibly leading to a different selection of rules every time because of the 

large amount of documents. Instead, the criteria of judgment allow the different 

inspectors to rely on exactly the same information when supervising. Even 

though the criteria hardly concretize the existing regulation, they do create 

the fundamentals for a new hierarchy within the regulation by making this 

selection. In the supervision decisions following the Elderly Assignment, the 

criteria of judgment were followed very closely, which supports the idea that the 

criteria function as a selection mechanism of the existing rules.

When inspectors use the criteria of judgment, they are still instructed to act 

as independent professionals. Applying the criteria should never automatically 

lead to a certain conclusion and the inspector always has to make his own 

choice based on the specific circumstances of the case.806 Therefore, an 

inspector is allowed to decide that a care provider has fulfilled the criterion 

through other ways than indicated in the variables.807 This room for inspectors 

to use their professional knowledge is meant to prevent the criteria of judgment 

from becoming too rigid, while they still unify the supervision throughout the 

country.808

This view on the use of criteria of judgment suggests that the criteria are 

rules of thumb for the supervisors which guide the supervision decisions while 

they leave room for the supervisors to weigh in any circumstances when they 

decided whether to apply the rule. And since the criteria to a large extent are 

mere repetitions of existing rules, and have no legal status of their own, the 

instruction to use the criteria in this way actually boils down to instructing the 

inspectors to use all existing regulation – legislation, preparatory works, NBHW 

regulations – as rules of thumb. This means the existing regulation is viewed as 

less entrenched.

806 Socialstyrelsen (2011), Nationella Bedömningskriterier, 2011, p. 9
807 Socialstyrelsen (2008), Nationella bedömningskriterier för tillsyn av äldreomsorg och äldrevård, p. 14; 
and Socialstyrelsen (2011), Nationella Bedömningskriterier, p. 9
808 Socialstyrelsen (2011), Nationella Bedömningskriterier, p. 9.
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12.5 Difficulties of supervising on abstract goal rules

12.5.1 Supervision and the principle of legality

The supervision division’s careful attitude towards concretization does not only 

show in the criteria of judgment, but the same pattern is visible when studying 

its decisions. As mentioned before, the NBHW decisions can include demands 

and areas of improvement. The areas of improvement merely signal that the 

care provider ought to make a change, whereas the demands mean that the care 

provider should make a change and report on its progress.

The reason why the NBHW makes this distinction between demands and 

areas of improvement can be found in the principle of legality as codified in 

the constitution, which states that “the public powers are executed under 

the laws”.809 This section is interpreted as meaning that all public decisions 

should have ‘support in law’810. The NBHW interprets this phrase ‘support in 

law’ very strictly in the sense that it can only pose demands in its decisions 

when they can be literally based on a section in the legislation, preparatory 

works or NBHW regulations. A basis in non-binding documents such as general 

recommendations or the criteria of judgment is not sufficient.811 According to 

the supervision division, there is also insufficient support in law when a demand 

is based on a concretization of a broader topic by the supervision division.

If the regulation and preparatory works, for example, state that a care 

provider should provide ‘safety’ for elderly people, the supervision division 

cannot decide that one of the components of safety is ‘fall prevention’, and 

then pose demands on that a care provider should increase its measures on fall 

prevention. If the topic is left open in the regulation, the inspectors have no 

‘support in law’ to pose demands on the care provider, even if they firmly believe 

that a certain more concrete topic is part of the broader goal which is described 

in the regulation, and that care provider should take measures to reach this goal. 

‘Support in law’ is interpreted by the NBHW supervision division as meaning 

809 Kungörelse (1974:152) om beslutad ny regeringsform, 1 kap. Statsskickets grunder 1 §: “… Den 
offentliga makten utövas under lagarna.”
810 In Swedish: lagstöd, stöd av lag or stöd i lag. Sterzel (2009), Författning i utveckling. It was also 
mentioned in most interviews, e.g. interview NBHW elderly care inspector, February 2009
811 The supervision division has been very restrictive in using general recommendations and national 
guidelines (see interview NBHW healthcare inspector, November 2011; and interview NBHW, Project 
manager dementia care regulation, November 2011).
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that the rule ‘should literally be in the act, preparatory works, or other binding 

regulation’.

Since the NBHW orders are rare and supervision decisions of the NBWH 

cannot be appealed, disputes between the NBHW and care providers or care 

purchasers are seldom brought to court. Therefore it is difficult to say whether 

the courts also follow this strict interpretation of ‘support in law’ or whether 

they would allow the NBHW more room to concretize goal acts. Based on cases 

on the principle of legality on other topics of administrative law, Sterzel deduces 

that this narrow interpretation of the principle of legality is the most common, 

but not the only possible interpretation.812 This suggests that the NBHW has 

made a choice to use this strict variation, but would also be free to apply a 

somewhat broader interpretation which would leave room for the use of abstract 

goals as a basis for supervision demands.

While the inspectors are tied down by the rules when it comes to which 

demands they can make, they are always free to decide not to include a demand 

in a supervision decision. An inspector is free to decide whether he wants to use 

any formal enforcement options.813

12.5.2 Focus on implementation of quality management rules

Since the NBHW is very careful not to pose any demands without literal support 

in law – that is support in acts, preparatory works, or binding regulations 

– inspectors have little room to pose demands when they supervise the 

implementation of goal legislation. In the Healthcare Act and the Social Services 

Act, most sections state broad goals, such as ‘good quality’, ‘sufficient staffing’ 

and ‘safety’, and as we have seen in chapter 9, the NBHW has also been very 

restrictive in concretizing the goal acts. These documents therefore provide the 

inspectorate very little material to base any direct demands on.

Instead, most of these decisions are completely left to the municipalities 

and are not supervised by the NBHW. One of the inspectors explained that they 

often could not state in a decision when a topic was dealt with ‘good enough’ 

but that they could only prescribe that a care provider should discuss and work 

812 Sterzel (2009), Författning i utveckling, p. 113 ff
813 Interview NBHW manager elderly care supervision, November 2011. See also e.g. SoS beslut 2011-
02-07, Dnr 9.1-25460/2010 in which the supervisors detect some deficiencies, which the supervisors 
however thought were too minor to pose an official demand.
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on the topic.814 For example, on the regulation on ‘values815’ in elderly care, 

the inspectorate can demand that the municipalities document that they have 

decided on the local values of elderly care, and the inspectorate can check 

whether staff is aware of these local values and have integrated them in their 

job. But the inspectorate cannot prescribe what these values should be.816

Since the NBHW experiences difficulties on deciding whether a care 

provider lives up to the goals of ‘good healthcare’ and ‘good quality of social 

services’, the NBHW inspectorate instead focuses on whether care providers 

have implemented the NBHW regulations. This means that quality management 

aspects play an important role in the NBHW’s supervision. It looks at whether the 

care provider has all protocols and documentation and whether the protocols are 

used in practice.817 Often, demands in the NBHW supervision decisions concern 

missing documentation, protocols which should be implemented and internal 

investigations which the care provider should perform. When supervising on 

these rules, the NBHW inspectorate does not have to look at the goal behind the 

rules and determine what this goal entails in practice. Instead, it can enforce the 

rules without any further concretization of open norms. This focus on the few 

‘implementation’ rules the NBHW has drafted shows that the inspectorate has 

difficulties with enforcing goal rules, since these demand concretization by the 

inspectorate before they can be enforced.

Day-time staffing level is an example of a topic on which the NBHW can 

only demand protocols and internal investigations. The NBHW cannot decide 

whether a care provider has sufficient staff. The NBHW regulation on staffing 

level only demands that units in nursing homes are continuously staffed, but 

this only constitutes an absolute minimum. There are many times of the day 

when one staff member will never suffice to provide good elderly care, but the 

supervisors of the NBHW cannot decide how many care aides and nurses are 

needed to reach the goal. When asked how an inspector could decide whether 

a care provider meets the demand of sufficient staffing from the legislation, an 

inspector answered:

814 Interview NBHW social services inspector, November 2011: “Ja, för vi kan inte säga exakt vad som 
ska finnas. Men man ska beakta vissa delar. Vi kan inte säga vad som är ’good enough’ men att det ska 
bedrivas ett arbete kring de här frågorna.”
815 In Swedish: värdegrund
816 Interview NBHW social services inspector, November 2011
817 Interview NBHW manager elderly care supervision, November 2011
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“We cannot say anything about it in general, because homes can be very 

different, for example, as to how much care the residents need. Therefore 

it is something we discuss with the staff. [If] the nurses say they don’t have 

enough time to perform their tasks, and if the other staff says the same, 

then we can discuss this with the management and say: we have received 

these signals, this is something you should evaluate.”818

The NBHW can demand the care provider to write a protocol on how it ensures 

that the staffing level meets the (changing) needs of its residents, based on the 

NBHW regulation on management systems. It can also, as mentioned by the 

inspector, ask the care provider to audit how its protocols on staffing levels 

function, and whether they should be adapted. The NBHW cannot decide for 

the nursing home what the right staffing level is, because of a lack of mandate 

to take such decisions. The inspectors cannot merely decide that a care provider 

should increase the staffing level.

“But what we can write in our decisions is that we feel there is a risk that 

there is too little staff. And then we pose demands on the care provider 

to analyze whether the staffing level is sufficient and act based on this 

analysis.”819

If we compare the criteria of judgment on staffing level to the quotes of the 

inspectors and the decisions on staffing level, we see that only the first variable 

– there are protocols to continuously check the staffing level – is used to base 

demands on. We can conclude that the other variables play a smaller role in the 

supervision. The variables which are used less prominently in the decisions are 

the ones that require more concretization before they can be used in demands, 

whereas the variable on the existence of a staffing level protocol – which is 

818 Interview NBHW elderly care inspector, February 2009: “Det är inte heller ngt man kan säga ngt 
generellt över, för verksamheter kan se väldigt olika ut, till ex i vårdtyngd. Så det är ngt vi ska ha en 
diskussion om med personal. Och är det så att i vår intervjuer kommer det fram att sjuksköterskorna säger 
att de tycker de hinner inte med, och personalen säger samma sak. Då kan vi ta upp det med ledningen och 
säga: sådana här signaler har vi fått, detta måste ni titta över, och göra en utvärdering om det.”
819 Interview NBHW healthcare inspector, November 2011: “Men det som vi kan skriva i våra beslut är 
att vi kan uppfatta att det finns en risk att det är för lite personal. Och då ställer vi krav på de att de ska 
analysera om bemanningen är tillräcklig, och agera utifrån det.”
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frequently used – is very straight forward, needs no further concretization, and 

was at the time based on a clear obligation for care providers.820

12.5.3 The principle of legality in practice: night-time staffing levels

These examples paint a picture of a national inspectorate which has its hands 

tied at its back when supervising the implementation of abstract goal rules. 

However, the strict interpretation of the principle of legality, which leaves 

inspectors very little room to state concrete demands based on these abstract 

goal rules, has not been unchallenged within the NBHW itself. The supervision 

of staffing level at night in dementia units – as it was prior to the existence 

of the NBHW’s regulation of the topic – provides a clear example of how the 

inspectorate struggles with supervision on goal legislation. It illustrates that it 

is possible for the NBHW inspectorate to base concrete demands on abstract 

goal regulation. But at the same time, it demonstrates its reluctance to do so, 

since it only took this step in a high profile case after having exhausted its other 

options.

In chapter 9, we have seen that the NBHW drafted rules on the staffing level 

in nursing home care. When I discuss this example further, the reader has to 

keep in mind that the NBHW regulation on staffing level was drafted after the 

NBHW performed the facility supervisions which this sections builds on. At the 

time of the supervision visits which are discussed in this section, there were no 

explicit rules on staffing level other than the abstract goals on staffing in the 

Healthcare Act and the Social Services Act. Especially, the rule on continuous 

staffing of nursing homes did not exist yet.

The public debate which eventually led to the NBHW drafting this 

regulation was kick-started in September 2010, by the documentary which is 

also discussed in chapter 1. The documentary showed how people in municipal 

dementia homes in Piteå were left alone at night. Instead of having staff take 

care of the elderly, the staff which helped the elderly go to bed would at the end 

of their shift lock the outer door of the unit before they went home. Because 

of the locked door, the elderly would not disappear into the woods at night, 

but there was no one left to see to their other needs. In theory, staff from a 

neighboring unit would come as soon as the door alarms on inhabitant’s inner 

doors signaled that people were out of bed and might need help. However, in 

820 SOSFS 2006:11, in the new regulation SOSFS 2011:5 staffing level is not mentioned literally.
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practice, the care aides could not always go to the unit, for example, when they 

were helping residents in another unit. This resulted in elderly people walking 

around at night, utterly confused, with no one to reassure them and help them 

back to their beds. Also, if residents fell, it could take up to an hour before staff 

had time to help, and residents who could not come out of bed by themselves 

were calling for help while no one could hear them.821

The documentary led not only to a supervision visit in the dementia unit 

in Piteå municipality, but the NBHW performed unannounced, nocturnal 

inspections of dementia units throughout Sweden: to see whether residents 

were unlawfully locked up, and to inspect the night-time staffing levels. The 

difficulty for the NBHW was, however, that it was a lot easier to demand action 

on the locking up of residents in units than to demand a minimum of night-time 

staff. The Constitution prohibits any kind of deprivation of liberty which is 

not regulated by law.822 Since there is no law which approves of locking the 

doors of dementia units – even if the purpose is to protect the residents – the 

inspectors could easily declare that locking these doors without the consent of 

the residents was prohibited by law.

But while it was easy to supervise on a traditional rule which expressed a 

prohibition, it was difficult to supervise on the goal rules from the Social Services 

Act and the Healthcare Act. In its initial decisions on several of its supervision 

visits, the NBHW found situations it found “not acceptable”, but did not back 

these findings up with official demands, because the NBHW found that the 

existing regulation did not provide enough support in for such demands.

For example, the NBHW concluded that there were problems with the 

staffing level during the night in a nursing home in Uppsala. In its supervision 

decision it posed two demands: the care provider “shall take measures and 

report to the NBHW on how it will guarantee that residents are protected 

against deprivation of liberty823”, and the care provider “shall guarantee that 

the management system guarantees that there are protocols to continuously 

821 Uppdrag Granskning, 8 September 2010, http://svt.se/2.139319/1.2134863/demenssjuka_inlasta_-_
och_lamnade_ensamma_pa_natten (Last visited: February 15, 2015)
822 SoS beslut 2010-12-15, Dnr. 9.1-35623/2010 (beslut Piteå): “Av 2 kap. 6 and 8 par. RF följer att 
kroppsligt tvång eller frihetsberövande endast får förekomma om det föreskrivs i lag. Insatser som ges med 
stöd av socialtjänstlagen bygger på frivillighet och socialtjänstlagen innehåller inte någon bestämmelse som 
tillåter inlåsning av enskilda i särskilda boendeformer för äldre.”
823 In Swedish: frihetsberövande
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check that the staffing level is sufficient to perform the social services”. These 

demands were based on clear regulation: the Constitution824 which prohibits 

the deprivation of liberty and a NBHW regulation which demanded to have a 

protocol on staffing level.825

In the same decision, next to these two demands, the NBHW mentioned that 

the care provider “ought to check if there are protocols on the locking of doors 

and that these are known by the staff.”826 The NBHW also stated that:

“The NBHW finds that the supervision of residents often functions 

through different technical solutions but that these cannot replace staff. 

People who suffer from dementia and need help or are anxious, often need 

proximity to staff to feel safe. The staffing level of [the nursing home] can 

lead to longer waiting times which is not considered to be acceptable.”

However, the NBHW posed no demands on these two problems – the lack 

of proximity of staff, and the lack of a protocol on locking of doors but only 

included these remarks as ‘areas of improvement’. Even though the NBHW 

described the situation as “not acceptable”, it did not demand a higher staffing 

level of the nursing home, since this would have meant making demands based 

on the supervisors personal concretization of the rule on “sufficient staffing”.827

In the initial supervision visit of two Piteå nursing homes, the NBHW also 

concluded in the initial supervision decision that the staffing level was not 

sufficient to satisfy residents’ needs of safety and security828:

“The NBHW judges that a unit for people suffering from dementia 

demands continuous staffing in order to fulfil the demand of good nursing 

and care, which indicates that the municipal committee has not departed 

824 SoS beslut 2010-12-15, Dnr. 9.1-35623/2010 (beslut Piteå): “Av 2 kap. 6 and 8 par. RF följer att 
kroppsligt tvång eller frihetsberövande endast får förekomma om det föreskrivs i lag. Insatser som ges med 
stöd av socialtjänstlagen bygger på frivillighet och socialtjänstlagen innehåller inte någon bestämmelse som 
tillåter inlåsning av enskilda i särkilda boendeformer för äldre.”
825 This NBHW regulation has now been revoked, and replaced by SOSF 2011:5.
826 SoS beslut 2010-12-21, Dnr. 9.1-35980/2010: “... att verksamhetsledningen bör försäkra sig om att det 
finns rutiner för inlåsning och att dessa är kända av personalen.”
827 The same division between demands and areas of improvement was visible in SoS beslut 2010-12-
21, Dnr. 9.1-35640/2010
828 In Swedish: Trygghet och säkerhet
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from the residents’ individual needs when deciding on the staffing level in 

the inspected dementia units.” 829

This observation did also not lead to a demand on raising the staffing level, due 

to lack of ‘support in law’ for the demand.

However, in the order which the NBHW subsequently gave to Piteå 

municipality, the NBHW displayed a different type of decision taking. The 

initial supervision decision had included some demands (other than on the 

staffing level), and the NBHW was unsatisfied with the improvement plan of 

Piteå municipality. Therefore, it took the unusual step to give Piteå municipality 

an order – the next step on the official enforcement scale. The order included 

a direct demand on the night-time staffing levels. It demanded that Piteå 

municipality, in order to avoid a penalty, would take measures to:

“Guarantee that units at night are staffed in such a way that the staff can 

supervise the different units and when necessary and without delay can 

help persons who are disoriented in time and space and walk around 

aimlessly in the unit [and] persons who are unable to call for help by 

using an alarm.”830

The NBHW explained that it had found that the dementia units were left 

unstaffed at night. Residents wandered around without knowing where they 

were and sometimes unable to find their own rooms back. There was a risk 

that residents could come to pay unwanted visits to other residents. Some of 

the residents in the unit were unable to call for help because they were unable 

to understand the alarm in their room, and the staff situated in another unit of 

the nursing home would not be around to help the wandering residents. The 

829 SoS beslut 2010-12-15, Dnr. 9.1-35623/2010 (beslut Piteå): “Socialstyrelsen bedömer att en enhet för 
personer med demenssjukdom kräver ständig bemanning för att krav på god vård och omsorg ska kunna 
uppfyllas, vilket talar för att nämnden inte har utgått från de boendes individuella behov vid bemanningen 
av de inspekterade demensenheterna.” and “(...) bemanningen är inte tillräcklig för att tillgodose de boendes 
behov av trygghet och säkerhet.”
830 SoS föreläggande 2011-03-08, Dnr. 9.1-35623/2010 (beslut Piteå) “Säkerställa at boendeenheterna 
nattetid är bemannade på ett sådant sätt att personalen har uppsikt över enskilda enheter och vid behov och 
utan dröjsmål kan hjälpa
 – personer som inte är orienterade i tid och rum och planlöst vandrar omkring inom enheten
 – personer som inte kan påkalla hjälp genom att hantera larm.”
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NBHW concluded that it is not in accordance with the demand of good care to 

leave a dementia unit unstaffed.831

The NBHW based its demand on the preparatory works which state that:

“An order can be given when a dementia home cannot in a satisfying way 

provide a safe home for the target group. As a final consequence, such a 

home can be seen as not fulfilling the demand of good quality which is 

prescribed in the Social Services Act.”832

The preparatory works specify that ‘a safe home for people suffering from 

dementia’ is a part of ‘good quality’ and state that an order can be given when a 

care provider does not provide a ‘safe home’. The NBHW decided that ‘continuous 

staffing’ is an essential part of ‘a safe home’.

This order in the Piteå case shows that the NBWH can take the step of 

concretizing also the abstract parts of goal acts, such as the term ‘safe home’. 

However, the difference between the order in which the NBHW did take this 

concretization step and the other supervision decisions on the same topic in 

which the NBHW did not pose any demands on the staffing level although it 

described the situation as “not acceptable” underscore the NBWH uneasiness 

with posing concrete demands on care providers when the ‘support in law’ is 

made up entirely of abstract goals. The order illustrates clearly that the NBHW 

only takes the step to base concrete demands on abstract goals in extreme 

circumstances. The documentary on the dementia care in Piteå had caused so 

much debate on night-time staffing, that the NBHW had room to demand action 

from Piteå municipality. Also, it was easy for the NBHW to conclude that the 

dementia unit was not sufficiently staffed since it was not staffed at all. Had there 

been one care aide on the unit, then it would have been much more difficult 

to prove that the staffing level was insufficient. This explains the difference to 

the NBHW’s options of demanding a higher day-time staffing level in which the 

dispute does not revolve around whether there should be staff at all, but how 

much more staff is needed. In these situations, the NBHW has not been able to 

831 The NBHW even explicitly mentioned that installing hotel locks in the apartments, which allow 
residents to go out of their apartments but prohibit others from walking in, did not meet the demands. 
SoS föreläggande 2011-03-08, Dnr. 9.1-35623/2010 (beslut Piteå)
832 Prop 2008/2009:160, s. 82: “Ett exempel på när föreläggande ska kunna utfärdas är när ett 
demensboende inte på ett tillfredsställande sätt kan erbjuda ett tryggt boende för målgruppen. Ett sådant 
boende kan då ytterst inte anses uppfylla det krav på god kvalitet som föreskrivs i socialtjänstlagen.”



natIonal suPervIsIon In sweden  345

demand a higher staffing level unless harm already has been done to the health 

of residents.

12.5.4 Refraining from approval

While the inspectorate seldom decides when a situation does not meet the 

demands of ‘good quality’ for the Healthcare Act and the Social Services Act, it 

is even more careful to express that a certain situation does meet these goals. As 

explained in section 12.2, the inspectors are not allowed to give advice to care 

providers, in order to prevent a situation in which an advice did not end in the 

wanted result, and the inspectorate indirect is responsible for this breach of the 

legislation. Inspectors do not want to carry the responsibility for deciding that 

the care meets the legal requirements, when later on it could turn out that they 

overlooked something. Therefore, the supervision of, for example, protocols 

does not include the approval of these protocols.

For example, the NBHW had found a hospital breaching some regulations, 

and stated several demands. After the hospital had taken improvement measures, 

the NBHW explained that the supervision case would be closed since “the 

NBHW finds that relevant measures have been taken.” However, the NBHW 

added that it never approves protocols, but that it instead had “acquainted itself 

with their existence”. This sentence clearly served to reject any responsibility 

for approving a protocol which later could turn out not to implement the 

regulation sufficiently. This example completes the picture of an inspectorate 

which operates on a very thin line in the supervision of the implementation of 

goal legislation. Often, it can neither decide that the care does meet the demands 

of the acts, nor decide that the care does not meet these demands.

12.6 Conclusion

The NBHW’s supervision division finds itself in a difficult situation. On the 

one hand, it is supposed to leave further concretization of the regulation to the 

municipalities and only supervise on the implementation of regulation without 

adding any content to these rules itself. On the other hand, it acknowledges 

that without further concretization, it is almost impossible to supervise on goal 

legislation, such as the Healthcare Act and the Social Services Act. The NBHW 

refers to this dilemma as “the balancing act of concretization”. In this chapter, I 

have focused on how the NBWH supervision division solves this dilemma. How 
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does it decide whether a care provider lives up to the open goal rules of the 

acts, such as ‘good quality of social services’ or ‘sufficient staffing level’, without 

drafting detailed rules of its own?

From the document study and interviews, it becomes clear that this question 

consists of two parts: deciding whether a care provider fulfills the goals of the 

act is different from deciding whether the care provider fails to comply with the 

goals of the act. The inspectorate never issues a statement on the first aspect: 

whether a care provider has implemented the act. The inspectorate does not want 

to take the responsibility for incidents which happened while ‘the inspectorate 

had approved of the situation’. In order to keep the care provider responsible 

for any adverse effects of the care, the inspectorate simply never approves of 

an existing situation. We also saw this aspect in the interviews with the Dutch 

inspectors. However, in the Netherlands it limited to any acts or statements 

prior to the actual supervision, which means the Dutch supervision reports can 

state that a care provider does meet the norms on a certain topic. Therefore, this 

aspect is more pronounced in Sweden than in the Netherlands.

Second, we have also seen that it is difficult for the NBHW to decide whether 

the care provider has failed to comply with goal regulation. As we have seen, the 

NBHW’s criteria of judgment mainly summarize the existing rules which should 

be supervised on, and they add very few extra elements. They largely focus on 

the NBHW’s quality management norms. In the supervision decisions, these 

quality management norms take again a central role. The supervision decisions 

sparingly comment on the care providers implementation of abstract goal rules 

which the NBHW did not concretize further in regulation. And if they do, these 

topics are often described as an ‘area of improvement’, since the NBHW will 

only pose binding demands on care providers when there is clear ‘support in 

law’ for these demands.

Since the NBHW interprets this need for support in law very restrictively 

– the demand should be based on literally stated rules in the legislation, 

preparatory works or regulation – the NBHW has little room to decide that a 

care provider has not implemented a goal rule. The goal acts, the preparatory 

works and the NBHW regulations – the possible sources of ‘support in law’ 

–contain few specific rules, and the NBHW supervision division considers it 

has no mandate to decide by itself what, for example, ‘sufficient staff’ means. It 

leaves the concretization to the municipalities. In the interviews, the inspectors 
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therefore explained that they rarely base decisions on goal rules, such as the rule 

on ‘good quality’ or ‘sufficient staff’.

The Piteå case, one of the very few cases in which the NBHW went as far 

as to draft an order, shows that the NBHW sometimes can take enforcement 

decisions based on abstract goal rules but that it is not easy. Before the NBHW 

regulation on continuous staffing in nursing homes had been drafted, the 

NBHW already demanded that Piteå municipality would makes sure there was 

continuous staffing in all units of its nursing homes, also at night. The NBHW 

based this demand at the time on a combination of the abstract criterion of ‘a 

safe home’ and the criterion of ‘sufficient staff’. In its order, it concluded that 

only by ‘continuous staffing the dementia units’ this ‘safe home’-environment 

could be created. But the decision to base a concrete demand on an abstract 

rule such as “a safe home” is rare. It directly addresses a management decision 

by de facto posing a minimum staffing level. Still it is a cautious move: the 

inspectorate does not demand a minimum staffing level per resident, but merely 

demands that, at least, each unit is continuously staffed by one staff member.

Although the practice of the NBHW to only pose demands based on literal 

‘support in law’ seems like a solid way for an inspectorate to guarantee that 

it never steps outside its formal authority, it does raise questions when it is 

combined with supervision on the implementation of goal legislation. The 

whole idea of using goal legislation is that the content will be added later on by 

other actors, in this case mainly by the municipalities. When the inspectorate 

only can pose a demand when it can be literally based on a rule mentioned in 

legislation, their preparatory works, or binding NBHW regulations, there are 

few possibilities for the inspectorate to base demands on the goal legislation at 

all.

The municipalities have full freedom to decide upon the content of the 

goals of the acts, and they also have full freedom to decide how they will 

supervise whether private care providers in their municipality fulfill these 

goals. This freedom of the municipality creates therefore the limits for the 

NBHW supervision. And the limitations on the NBHW’s supervision are further 

increased by the focus on individualized care. Since the NBHW cannot base 

demands on the municipality’s own concretization of goal legislation and avoids 

to base its demands on abstract goal rules, the inspectorate can only supervise 

on the (bright-line) implementation rules the NBHW has drafted. In this system, 
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goal legislation does not only outsource regulation, but it also makes national 

supervision on the implementation of these goals impossible.

What makes the limited national supervision even more problematic is 

that it does not correspond with the picture that emerges from the supervision 

goals from the documents of the NBHW itself833 or with the expectations of the 

Swedish public which demands the NBHW to take more action against care 

scandals. The NBHW is not described as an inspectorate which hardly has the 

room to concretize or interpret the goals of the Healthcare Act and the Social 

Services Act. It seems like the choice for such a limited supervision by the 

NBHW has not been made intentionally. Since there has been an increased focus 

in the media on the incompetence of many municipalities to supervise on the 

growing number of private care providers, a re-evaluation might be necessary 

of how the NBHW deals with supervision on goal legislation and whether it 

within the current system should apply the principle of legality (the need to 

have ‘support in law’) in a different way.

833 Prop. 1996/97:124, p. 45: “Socialstyrelsen anser att de nya skyldigheterna t.ex. att bedriva en 
verksamhet med god kvalitet, utvärdera, följa upp och stödja anhöriga, bör åtföljas av en utvecklad tillsyn 
för att få genomslagskraft. I stället för detaljerade föreskrifter i lagstiftningen bör den statliga tillsynen 
skärpas och kopplas till kraven på laglighet och rättssäkerhet, på kvalitet och kompetens i socialtjänstens 
arbete.”
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From abstract goals to concrete rules

13.1 Introduction

In the previous chapters I have discussed how different actors fulfill the roles in 

the Dutch and Swedish concretization process of goal legislation on the quality 

of nursing home care. After reading all these chapters on both the Swedish and 

Dutch concretization process, the reader might have started to wonder: why is it 

necessary to go into this great detail? What can we learn from this broad display 

of regulations, quality frameworks, recommendations, guidelines, contracts, 

protocols, and so on, except that we see that there are very, very many rules 

drafted on the quality of elderly care?

Many pages in this thesis are indeed dedicated to the details of the two 

concretization processes. Picking apart all these rules enables us to answer the 

research question as formulated in the first chapter: Where in the regulatory 

regime are the decisions on the content of goal legislation taken? And is this 

influenced by choosing either a private or a public concretization route? As stated 

in the first chapter, the purpose of this study is to unravel a goal legislation’s 

concretization process in order to understand how different actors exercise 

power over each other when confronted with goal legislation. In this chapter 

I will therefore answer what the private and public concretization processes I 

studied look like, and thereby show with which actors the (rulemaking) power 

in the concretization process of a goal act lies in practice.

As we discussed in the first chapter of this thesis, drafting rules is a way to 

exercise power since it is a method to steer how other actors (should) behave. 

When an actor drafts rules that are experienced as binding by other actors in 
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the field, it exercises power over the actors which need to implement the rules, 

and at the same time it can restrict the options of concretization of other actors. 

Rules can limit other actors in their regulatory authority, rules can instruct a 

monitoring organization to measure the quality of care in a certain way, and 

rules can direct the inspectorate to use them in the supervision. As we saw 

in chapter 1, additional rulemaking is necessary when goal legislation is used. 

The abstract goal rules in goal legislation hardly carry meaning until they are 

concretized in more detailed rules. Through this concretization, actors provide 

the goal act with content and thereby steer the behavior of other actors in the 

regulatory regime. Unraveling the concretization process means showing how 

the actors use the instrument of rulemaking in their play of power and influence.

This chapter will approach the concretization process in two steps. The 

first step is to gather all the different threads from the case study chapters on 

how the concretization process is built up: how are the different roles spread 

over the regulatory regime and how do the different actors interrelate? Which 

actors are attributed the authority of rulemaking and which actors actually 

produce rules? Since the chapters of the case studies focus on one actor at 

a time, the relationships between the different actors and rule-sets has been 

discussed fragmented. Sections 13.2 and 13.3 will therefore connect the dots: 

if we zoom out, what does the complete concretization process look like? This 

broader picture leads to a description of two very different systems, one clear 

and organized concretization process focused on public actors in Sweden and 

one messy and ever-changing concretization process focused on private actors 

in the Netherlands.

The second step answers the important follow-up question: does the 

radically different design of these concretization processes lead to a different 

play of power between the actors? To answer this second question, we need to 

dive a layer deeper and analyze and compare the different rule types drafted in 

the concretization process. Different rule types and rule sets constitute different 

uses of power. Rules can focus on different types of choices that need to be 

made by the care provider, such as management choices, professional choices, 

and political choices. Distinguishing between structure, process, outcome and 

quality management norms, as explained in chapter 2, enables us to see in 

which type of decisions an actor intervenes in its concretization. Two other 

dimensions of rules, the level of detail and the level of entrenchment, describe 

how intense the steering on these different decisions is. To understand how 
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different actors operate within the regulatory regime, I will discuss which rules 

are drafted by which actors, but also which rules are omitted. Studying how 

these rules are spread over the regulatory regime enables us to study part of 

the play of power between the different actors in the regulatory regime. This 

will lead to a discussion on how the differences between a legally formalistic 

and a flexible approach of rulemaking authority and supervision influence the 

effectiveness of goal-legislation.

13.2 Concretization through field improvisation

In the Dutch case study, we have seen that the main actors in the concretization 

process of the Care Institutions Quality Act are the Steering Group Responsible 

Care834, the care insurance companies835, the Healthcare Inspectorate and the 

care providers themselves. The division of tasks between these different actors 

has not been static since the Quality Act came into force. On the contrary, 

the case study shows how the drafting process of the quality framework by 

the Steering Group has constantly changed, but also how it took time to get 

to the point of actually drafting a quality framework. We have seen how the 

preparatory works of the Quality Act only demand that ‘the field actors’ further 

concretize the goal act, but that the actors or method of concretization was 

neither specified by the act nor by the preparatory works. This left room for the 

different field actors to develop their own concretization process. However, as 

we saw, the Healthcare Inspectorate was eventually appointed by the Secretary 

of Healthcare to guide the concretization process, since the secretary was not 

satisfied with the scope and effectiveness of the rules drafted by the field actors.

Under guidance of the Healthcare Inspectorate, the Steering Group 

Responsible Care was established, which consisted of organizations representing 

the different field interests: the patients, doctors, nurses, care providers, and 

care insurance companies. Also, both the Healthcare Department and the 

834 We have seen the Steering Group was dissolved in 2011, but three of the participating organizations 
– the Healthcare Inspectorate (IGZ), the umbrella organization of care insurance companies (ZN), and 
the patients’ association (LOC) – released an update on the field norms in 2012 in which the norms 
had hardly been changed at all.
835 In order to make the analysis more understandable, I abstract here from the fact that the 
concretization responsibilities were performed by care agencies, with close ties to the care insurance 
companies. See chapter 7 for an explanation of the relationship between care insurance companies and 
care agencies during the case study.
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Healthcare Inspectorate were members of the Steering Group. The development 

procedure of the Quality Framework was designed by the members together. 

Through a long process of meetings, the members agreed upon a first version 

and later on a revised second version of the Quality Framework Responsible 

Care for the elderly care sector which contained norms on responsible care and 

indicators which were designed to measure and compare the implementation of 

the norms. However, in these meetings, most time was devoted to discussing the 

design of the indicators. Since the first version of the norms in 2007, the norms 

have hardly changed. The indicators, however, were heavily debated: not only 

the choice of topic but especially the way the results were published and how 

they were presented to the Healthcare Inspectorate and the care agencies.

The Steering Group was eventually dissolved, mainly because the different 

participants came to the conclusion that it was problematic to reach one of 

the important ambitions of the Quality Framework, namely to cater all the 

participating organizations’ different needs at the same time. The indicators of 

the Quality Framework were designed to meet four different information needs 

at the same time in order to prevent an overgrowth of different rule-sets. It tried 

to satisfy the Healthcare Inspectorate’s need for information to select which 

homes it should visit for further supervision; the care insurance companies’ 

needs for information in the contracting procedures; the care providers’ needs 

for information to further improve their own services; and finally the needs 

of the (future) residents and their relatives for information on the quality of 

elderly care in different homes to be able to choose the home of their preference. 

This ambition to cater so many different needs at the same time turned out to be 

both a strength and a weakness. The Quality Framework succeeded in becoming 

the single most important document in elderly care regulation which defined 

‘responsible care’ for all actors. But at the same time, none of the participating 

organizations really felt that their needs were completely met by the Quality 

Framework.

The newest Quality Framework – drafted by a smaller group of actors: 

the Healthcare Inspectorate, the care insurance companies, and the patients’ 

association – therefore focuses on the needs of two actors: the inspectorate’s 

and care insurance companies’ needs for information. The information of the 

measurements is still available to the public, but only the measurements of client 

satisfaction are presented in a national online benchmark which can be used 

to compare different homes. The medical information is published in the year 
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reports of care providers but no longer in a national benchmark. However, as we 

also saw, some indicators have changed but the norms of the Quality Framework 

are virtually unaltered, even though half of the actors were no longer involved 

in its development. This gives the impression that few real choices are made in 

the framework: if everyone agrees on the norms, they can hardly contain tough 

choices, but remain on a non-controversial level of vagueness.

The Quality Framework of the Steering Group covers many different topics 

in its norms, and even though many of the rules remain on an abstract level, 

the framework is the central document in the concretization process. All 

other actors refer to this rule-set and build onto it when designing their own 

documents. First of all, we saw how the contracts between the care insurance 

companies and the care providers refer to the Quality Framework. In addition, 

the care insurance companies have added some of their own rules in their care 

purchasing policies and contracts, but only on a few selected topics. This is as 

expected: the participating organizations in the Steering Group, amongst which 

the umbrella organization for the care insurance companies (ZN), promised 

to draft no additional rules in order to minimize the administrative burden for 

care providers. Since the contracts do contain some additional rules, the care 

insurance companies have not entirely stuck to this promise, which the care 

providers’ association Actiz viewed as a transgression of the Steering Group 

agreement. However, as explained in chapter 6, the care insurance companies 

have the duty to purchase care of good quality for their clients, and they feel 

these added rules are necessary to guarantee the quality of elderly care.

Second, the care providers build their quality management systems around 

the topics which are determined as important in the Quality Framework. 

The protocols of the quality management system incorporate the rules of the 

framework but add more detailed rules on the abstract topics in order to adapt 

the rules to local circumstances and make them concrete enough to work with. 

Third, also the inspectorate uses the norms of the Quality Framework as the 

basis for supervision on the implementation of the Quality Act. The supervision 

protocols of the inspectorate are designed after the major topics of the Quality 

Framework. Where the norms from the Quality Framework are not that precise, 

the inspectors will use other field norms or its observations of what is “normal 

practice” in the majority of care providers, to decide the content of the norms. 

Different from the inspectorates studied by Timmer, the Healthcare Inspectorate 

does not replace the field norms with many detailed rules of its own.
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By outsourcing the concretization of goal legislation to ‘the field actors’ 

without specifying which actors in particular, the legislature opened up for a 

concretization process with regular shifts in its procedures. The allocation of 

tasks and responsibilities on drafting further rules is not pre-determined. We 

have seen several important changes: the establishment of the Steering Group, 

its disestablishment, and the increase of the engagement of the inspectorate 

in the content of the indicators of the Quality Framework. In the design of 

the newest quality framework the inspectorate has taken a more prominent 

role than before. In the Steering Group, its main function was to facilitate and 

stimulate the cooperation of the different participants. In the new composition, 

the inspectorate has become more active in designing the indicators, 

since it wants to be able to use the measurements as a starting point for its 

supervisions836, although it still does not participate in the design of the norms. 

And currently, care purchasers are under heavy political pressure to base their 

purchasing procedure more on quality aspects, which means that the role of the 

care purchasers in the quality regulation might increase further. Although the 

different actors have tried to minimize the changes in the content of the rules to 

limit insecurity for care providers, the concretization process has not followed 

a fixed path. Rather than laying out a fixed procedure, the legislature has left 

the different actors room to improvise: to create a concretization process along 

the way.

The room for such a trial and error-concretization process was not only 

created by the vagueness of the goal legislation which assigned the concretization 

process to “the field actors”. Another major component is the flexible attitude 

of the inspectorate towards the field actors that create the ‘field norms’. The 

Quality Framework is an agreement between different umbrella organizations 

and has never had a clear legal status. The inspectorate has elevated these norms 

from the quality framework by deciding that the field norms are applicable for 

all actors. The inspectorate uses them as the basis of their supervision of the 

implementation of the Quality Act, and thereby made them binding for the 

whole field instead of only towards the ‘parties of the contract’ (the participating 

organizations in the Steering Group). At the same time, the inspectorate tried to 

find a balance between using the norms in a flexible way – not too tightly bound 

836 When the Healthcare Inspectorate uses the measurements, it never uses them as proof of either 
compliance or non-compliance. It only uses the measurements as an indication that the care provider 
implemented or failed to implement the regulation, see chapter 7.
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by the literal text – while not changing them in such a way that they would 

become the inspectorate’s rules instead of the field’s rules. The whole attitude 

of the inspectorate expresses little eye for any issues of legal certainty for the 

regulatees which can be caused by the continuously changing concretization 

process and the enforcement of field norms.

With the disestablishment of the Steering Group, the legal status of the 

Quality Framework has become even less clear. The care providers’ association 

and the professionals’ associations only have an advisory role when new quality 

frameworks are drafted, which means that the field is no longer represented 

equally. To some extent, this is an advantage for the care providers’ and 

professionals’ associations’, since they no longer need to explain the choices 

in the Quality Framework to their members as their own, but they still can 

influence the content of the norms through their advice. However, it does make 

the legal position of the norms even more shaky than it already was. Who gets 

to decide which actors can participate in drafting the field norms, now that 

the Steering Group is dissolved and no longer represents the whole field? Who 

carries the ultimate responsibility for the drafting of further rules on the quality 

of elderly care? The inspectorate keeps supervising based on the idea that the 

responsibility lies with ‘the field’, but in a system where taking joint decisions 

with all organizations apparently did not lead to satisfying results, who is going 

to decide how the system will be shaped in the future?

It is worth noticing at this point that the care insurance companies also 

make use of the indicators of the Quality Framework. Whereas the inspectorate 

has chosen to no longer use the measurements of the indicators as an important 

part of their supervision, the care insurance companies on the other hand still 

use the results of the measurements when determining the price level they 

pay a nursing home for its services. Since the disestablishment of the Steering 

Group, this use of the measurements has been restricted to only the indicators 

on client satisfaction, but it still is a clear example of how influential the Quality 

Framework is and why it is surprising that the legal status of further regulation 

remains undetermined, while the rules can deeply intervene in the freedom of 

the regulatee.837

837 The Quality register of the new Care Institute does not solve this problem of an unclear legal status. 
It determines which indicators care providers should measure and which results the care providers 
should report on the Care Institute, but it does not specify how the other actors in the regulatory 
regime are supposed to interpret or use these indicators and results.
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Next to the regulation of the Steering Group, the contracts of the insurance 

companies and the supervision documents of the Healthcare Inspectorate, 

there are also medical protocols drafted by different professionals’ associations. 

These protocols on specific health issues, such as the protocol on fall incidents 

by the CBO, discuss the medical decisions which are not addressed in the 

Quality Framework. The medical protocols are supplementary to the Quality 

Framework since they cover relatively limited areas in great detail, whereas the 

norms of the Steering Group are drafted to cover all aspects of quality of elderly 

care. The status of these medical protocols is clearer: they are guidelines for 

professionals amongst each other.

The final piece of concretization of the Quality Act can be found in the 

internal documents of the care providers: in the documents of their quality 

management systems and in the documentation of the care for the individuals. 

Any regulatory space that is not covered by the other actors will be covered by 

the care providers themselves, since all decisions that have been shifted to others 

will need to be taken here. These documents are also used in the supervision 

of the inspectorate, and become in that way part of the binding concretization 

norms of the Quality Act.

13.3 Concretization through fixed responsibilities

While the Dutch legislation does not articulate which actors are responsible 

for drafting further rules, and these tasks therefore over the years have shifted 

between different actors in ‘the field’, the Swedish legislation contains a much 

clearer instruction on who has the responsibility to concretize the goal acts. Both 

the Healthcare Act and the Social Services Act state clearly that the municipalities 

have the responsibility to provide good healthcare and social services, which 

means they are appointed as the main actor to concretize the goal acts. The 

National Board of Health and Welfare (NBHW), the independent public agency 

which deals with regulation, is given little room to draft additional rules. Only 

in case of a risk to “life”, “personal safety” or “health” the NBHW is allowed to 

draft additional rules with new content. Otherwise, the NBHW is only supposed 

to draft implementation rules which help to implement the already existing 

rules of the goal legislation.

In chapter 9, we saw how the NBHW interprets its rule-drafting authority 

restrictively. It leaves as a lot of space to the municipalities to decide on their 
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own rules and policies on quality of elderly care. The regulations and general 

recommendations of the NBHW contain mainly abstract rules and focus on 

quality management or individualized care. For example, the new regulations 

on quality management systems demand from the care providers to draft the 

protocols which the care provider deems necessary for its well-functioning, 

and do no longer contain details on which protocols should be drafted. The 

regulation on dementia care makes the responsibility of the municipality more 

explicit to take a clear and individualized decision on which care an individual 

will receive. And the general recommendations on the basic values of elderly 

care serve to “support the individual’s self-determination and integrity” and 

specify which topics should be paid attention to, such as self-determination 

and a feeling of safety, but do not state what should be done. There are very 

elaborate documents on how the staff should work in order to determine what 

self-determination and feeling of safety means to their residents, but the NBHW 

clearly chooses to leave the content of the basic values open for receiving an 

individual meaning in the contact between the staff and residents.838

The fact that the NBHW is cautious not take decision on topics which fall 

under the municipalities’ authority, is best illustrated by the fact that the NBHW 

even chooses to repeal regulations when it does not believe it has the rulemaking 

authority to draft, such as the earlier quality management systems regulations 

and the rules on the use of measures of force and safety in healthcare.

The NBHW is also assigned the task to draft national guidelines. The national 

guidelines are of a completely different nature than the regulations and general 

recommendations. The national guidelines are evidence-based documents on 

how a certain illness or medical problem should be treated. The NBHW does 

not need any special authorization to draft a national guideline, as long as the 

guideline is based on science. Examples are the guidelines on dementia care and 

the guidelines on diabetic care. However, the amount of guidelines is limited 

and there are no guidelines linked to the social services, mainly because there is 

less research on nursing than there is on the treatment of diseases.

Next to issuing regulations, general recommendations and national guidelines 

on a limited amount of topics, the NBHW also drafts other types of documents 

which are meant to support the norm-addressees in understanding the content 

of legislation and the regulation of the NBHW. These handbooks, information 

838 Socialstyrelsen (2012), Äldreomsorgens nationella värdegrund – ett vägledningsmaterial, p. 26.
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leaflets and guidance documents are meant to help the norm-addressees to 

interpret the legislation and regulation. However, since the inspectorate does 

not include these documents in its supervision on the goal legislation, these 

information documents should not be seen as adding meaning to the legislation, 

but merely as a helping hand from the NBHW to the municipalities in deciding 

on their policies.

This means that, despite the different documents of the NBHW, many 

important topics are left to the municipalities to decide on. This fits the spirit 

of the Social Services Act and Healthcare Act perfectly, as described in chapter 

8. We saw that Swedish municipalities are responsible for the quality of elderly 

care that is provided to their residents. This does not mean they need to provide 

all services themselves. We have seen in chapter 10 how some municipalities 

have decided to privatize their elderly care whereas other municipalities provide 

all or a part of the elderly care themselves. In Uppsala municipality, which the 

Swedish case study focuses on, there are both municipal nursing homes and 

nursing homes run by private organizations. Instead of drafting municipal 

regulation on elderly care, Uppsala municipality steers the quality of care as a 

care purchaser through the content of its contracts with the care providers.839

These contracts on the nursing homes contain three groups of rules which 

concretize the Swedish legislation on quality of elderly care: the demands from 

the care purchasing division of the municipality, the additional optional quality 

demands, and the descriptions of the care in the care provider’s bid which 

become binding once the contract is signed. The demands in the contracts focus 

more on social services topics than on healthcare topics when detailed decisions 

are taken.

The second step in the concretization process by the municipality takes 

place in its contract supervision. Most of the supervision focuses on the more 

detailed aspects of the contracts where the inspectors do not need to concretize 

rules any further, but can assess whether the rules are implemented as was 

agreed in the contract. However, the supervisors do have the room to enforce 

more abstract contract requirements as well. Chapter 10 discusses how the 

municipality supervisors can combine more abstract and detailed rules: when 

839 If the municipal care provider wins the tender procedure, the municipal care provider and the 
municipal department which is responsible for the care purchasing draft a document which to its 
content is similar to the contracts with the private care providers (it is no contract, since the 
municipality as a legal entity cannot sign a contract with itself).
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detailed requirements of a contract are not met, such as supporting residents 

to go outside on a daily basis, this can lead to the conclusion that connected 

abstract requirements, such as a requirement on ‘sufficient staffing level’, are 

not met either. The more detailed rules are therefore used as ‘supporting rules’ 

which enable supervision on other more abstract rules.

The municipal supervisors have in this respect clearly a more flexible 

stance towards the supervision of abstract rules (here: contract requirements) 

than the national inspectorate has. At the time of the case study, the role of 

national inspectorate was still located with a separate division of the NBHW. 

As discussed in chapter 12, the national inspectorate of the implementation of 

the goal acts focuses on whether municipalities fulfill their duties. To a large 

extent, this means that the supervision of the national inspectorate revolves 

around whether the municipalities and care providers have drafted protocols on 

different topics. These rules are easy to inspect upon since they are bright-line 

rules: it is easy to determine whether a care provider does or does not have a 

protocol on coercive measures and the use of restraint. As soon as it comes to 

supervision on abstract rules which cannot be linked to any detailed, existing 

rules, the national supervisor has difficulties posing demands on the care 

providers, and chooses to formulate non-binding areas of improvement only.

As discussed, there are several possible explanations for why the Swedish 

inspectorate is having difficulties to supervise on abstract rules. The national 

supervisor has less detailed rules to work with than the municipalities, since 

the municipalities also have the contracts to use in their supervision. This 

means the national supervisor has less possibility to use existing detailed rules 

to supervise on, and cannot use these detailed rules as ‘supporting rules’ in the 

supervision of more abstract rules. The NBHW also has a more limited task in 

the concretization process than the municipality, which can explain why the 

NBHW supervision division is more reticent than the municipality’s supervisors, 

since it does not want to intervene in the municipal authority on the subject. 

But we also saw that the inspectors themselves defend their reticent approach 

by pointing to the necessary ‘support in law’ which is missing when there are 

only abstract rules to supervise on. Basing specific demands of improvement on

Similar to the Netherlands, the final piece of the concretization process is 

done by care providers in their internal documents: in the drafting of the quality 

management systems with its different protocols, but also in the drafting of the 

individual care plans. The main difference is that in Sweden the municipality 
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is responsible for the care which the individual receives, even when the 

municipality has delegated the care provision to private care providers. In the 

Netherlands this responsibility always lies with the care providers. This means 

active Swedish municipalities such as Uppsala municipality have supervisors 

which inspect upon the content of these individual care plans with regard to the 

social services, and all municipalities have a Medically Responsible Nurse which 

supervises the content of the care providers’ healthcare protocols. However, as 

we have seen, most decisions on what the individualized care will look like 

are taken by the staff of the care provider in consultation with the resident. 

In practice, the municipality is often little involved in these decisions, which 

means an important part of the concretization still lies with the care providers.

13.4 Clear versus diffuse concretization process

This thesis started with the question whether a focus on private or public 

concretization of goal legislation would lead to important differences in the 

concretization process. When we compare the previous two sections, we can say 

that the Dutch concretization process of the goal legislation on quality of elderly 

care from the outset has been less structured than the Swedish concretization 

process. The form of the Dutch concretization process is not prescribed by 

legislation and has gradually shaped itself. The division of responsibilities 

between the different actors has not been fixed by legislation but has evolved 

over the years. Although the process, due to this flexibility, could evolve 

without any need for changes in the legislation – the Care Institutions Quality 

Act has in fact not been changed at all since it came into force in 1996 – the 

concretization process has also been slow and difficult to navigate. Many actors 

have invested time and energy in the drafting of different documents. The 

Steering Group members invested for several years in the development of the 

Quality Framework, only to come to the conclusion that it did not meet the 

needs of the participating actors, most likely because it tried to meet everyone’s 

needs at the same time. Since the Steering Group now has been dissolved, it is 

again not fully clear who is responsible for which part of the concretization of 

the Quality Act. How should the current Quality Framework be used? Which 

actors have the authority to draft the new ‘field norms’ and which status will 

these norms have?
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The Swedish concretization process, on the other hand, has a very clear 

division of responsibilities. The municipalities are the main responsible actors 

for both further regulation and implementation of the legislation. The NBHW is 

the second actor which has been attributed a limited supplementary rulemaking 

authority. The NBHW is restrictive in its use of the rulemaking authority, and 

the municipalities are encouraged to use their rulemaking and supervision 

authority. Basically, little has changed in the concretization process since the 

last major reform of the Social Services Act in 1992.840

The Swedish concretization process does not only follow a more structured 

path than the Dutch concretization process. Its decision-making process 

is also more transparent. In the Netherlands the process is to a high degree 

characterized by the typical Dutch consensus-oriented decision-making (the 

so-called ‘poldering’): many actors are involved and it is not transparent who 

has influenced what. In Sweden it is much clearer who is accountable for which 

part of the concretization process, and there is always someone politically 

responsible: mostly the municipalities.

The Swedish focus on public actors in the concretization process seems to 

be accompanied by a more central role or legal arguments. This is very clear in 

the attitude of the NBHW, when the regulation division withdraws regulations 

because it states it had no legal authority to draft these rules in the first place, 

or when the national supervisors state they cannot use abstract rules in their 

supervision as long as it is not completely clear from the law or preparatory 

works what the legislature meant. The precise legal status of the different 

rules is taken very seriously. If, for example, a rule is drafted as a general 

recommendation, the NBHW supervisors will not enforce the rule, since it is a 

recommendation and not a binding rule. The NBHW pays much attention to the 

not overstepping its official authorities, and uses a very narrow interpretation 

of the principle of legality to determine whether it is authorized to concretize 

goal acts or to supervise on abstract rules. Admittedly, the municipalities’ use of 

contracts to steer and enforce a certain level of quality of care is less focused on 

such legal issues – as we have seen, the municipal supervisor of Uppsala is more 

free in using abstract rules in its supervision – but even here, legal procedures 

840 Ädelreformen, which transferred the responsibility for elderly care to the municipalities, see chapter 
8.
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become more and more important since care providers increasingly use the legal 

remedies of procurement law to object to negative decisions.

In the Netherlands, legal arguments play a much smaller role in the 

concretization process. No one questions the legal status of the Quality 

Framework by the Steering Group, no one asks whether the Healthcare 

Inspectorate is allowed to supervise based on these ‘field norms’, and no one 

questions on which authority the inspectorate bases its right to hold a care 

provider to these norms even when it is not a member of any of the organizations 

which took part in the drafting of the norms. With the establishment of the 

Quality Institute that will check whether field norms meet the criteria to be 

part of the official register of “quality standards”, part of this legal uncertainty 

is repaired. However, none of the field norms that are used in elderly care have 

been registered yet with the Quality Institute, and still the inspectorate sees no 

harm in using them in the supervisions.

The Swedish concretization process is organized differently from the 

Dutch process on another aspect as well. In the Netherlands we see an overlap 

between the care purchaser, the inspectorate and the actor drafting the general 

regulations; this does not exist in Sweden. In the Netherlands, the Healthcare 

Inspectorate and the care insurance companies’ association were members of 

the Steering Group which drafted the central field norms. This phenomenon of 

organizations fulfilling different roles within the concretization process does not 

exist in Sweden, where the roles of care purchasers and regulator are fulfilled by 

different organizations: the municipalities and the NBHW. Even though on paper 

the regulating division and the supervision division of the NBWH at the time 

of the case study were part of one organization, they functioned in practice as 

separate organizations and only had a joint management. This is underscored by 

the fact that they in 2013 were split up into two different organizations. Different 

from the Netherlands, the inspectorate section is not involved in drafting the 

rule sets of the regulator. Also in this way, the Swedish concretization process is 

more transparent and ‘clean’, whereas the Dutch concretization process is messy 

and diffuse – at least from a lawyer’s point of view.

13.5 Analysis of rule types

Now that we have looked more closely at the design of the Dutch and the 

Swedish concretization process, and concluded how much more organized the 
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Swedish system is, the question arises: should the Netherlands shift to a system 

closer to the Swedish concretization process? To answer this question, we need 

to dive one layer deeper and include the type of rules produced in the two 

concretization processes. Does the clear division of regulating responsibilities in 

the Swedish concretization process result in different rules than the messy Dutch 

process? When we start looking at how these different actors use their authority 

to draft rules – which rule types they actually draft – the picture of two clearly 

different systems becomes blurred. The differences, which seemed so large in 

the first sections, do not seem to lead to significantly different outcomes, when 

we try to assess which type of rules are drafted in the concretization process. 

Instead, the similarities between the results of the two concretization processes 

become more and more pronounced.

To show these similarities, we first have to categorize the rules which the 

actors have chosen to draft. I will use the categorization of rules as introduced 

in chapter 2. Three different dimensions of rules were discussed which relate 

to the way rules limit the freedom of the regulatees, which in the case studies 

are the care providers. The description includes the rules which care providers 

draft themselves, since they through their self-binding forces also limit the care 

provider’s freedom of action. By describing the rules through the lens of these 

different dimensions, we will be able to see how some decisions are not fixed 

in rules at all in the regulatory regime and how other decisions are left to the 

care providers and are hardly supervised upon. The categorization allows us to 

see how there can be few interventions on certain decisions, despite the large 

amount of rules described in the case studies.

I will recap the main characteristics of these different rule dimensions as 

discussed in chapter 2. First of all, rules can be divided in four different areas: 

structure, process, outcome and quality management. Each area stands for a 

different type of demand which the rule poses on the regulatee. Structure norms 

demand action from the management of care providers, and often involve that 

something is bought or someone is hired. Examples are the rules on staffing level 

and staff competence, but also rules which demand that a care provider installs 

a good alarm system or an emergency electricity system. Process norms can, just 

as structure norms, be directed at the care provider as a whole, but they target 

staff behavior instead of management decisions. Process norms can for example 

determine that pressure sores should be treated in a certain way, that residents 

should receive help to go outside, or that care staff should support residents 
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to undertake day time activities. Whereas structure norms interfere with 

management decisions of a care provider on how the circumstances to provide 

for good care should be designed, process norms interfere with professional and 

staff decisions on how the care should be delivered.

Outcome norms do not as much decide on any actions which the management 

or staff should take, but instead demand certain results and thereby take 

management decisions on the goals of the care provider. Examples of outcome 

norms are norms on which level of client satisfaction should be accomplished 

or which health status residents should have. And finally, quality management 

norms form a fourth category. Instead of taking any decisions related to the care 

itself, these norms decide on how the care should be documented, measured, 

or evaluated. Whereas structure and process norms can intervene deeply 

in the decisions or actions on the actual care provision of management and 

staff, the quality management norms have more distance to the care provision. 

Still, the implementation of these rules can demand a large time investment 

of management and staff, even though the rules ‘only’ demand actions related 

to quality management, such as drafting protocols and keeping records, and 

decide nothing on how to provide the care services.

As explained, the type of decision in which the rule intervenes is determined 

by the rule area. The impact of the decision, however, is determined by the 

level of detail and the level of entrenchment of the rule. The more detailed 

the rules, the more the freedom of action is limited. Rules can vary from very 

precise to very vague, which increases or decreases the room the regulatee has 

to choose its own course when following the rule. Rules can also vary in level 

of entrenchment, which means they can be treated as binding rules, rules of 

thumb, or as a form of advice. The level of entrenchment determines how much 

room there is for the regulatee to deviate from the rule.

The previous chapters have discussed per actor which rules are made in the 

concretization process. In this section, I will present a cross-section of the case 

study by describing which actors produced the different rule types. For each 

of the four areas of rules, I will discuss if and where these rules are drafted in 

the regulatory regime. For each area, I will also discuss the level of detail. The 

entrenchment of the rules will be discussed in a separate section.

When discussing the different types of norms, I will not only focus on which 

norms have been drafted and which actors have drafted these norms, but I 

will also keep an eye out for norms which have not been made. Determining 
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which rules have not been made is of course tricky: it is not possible to exactly 

determine which rules have been omitted since we can never know the full 

range of options. But there are several indications which one can look for, such 

as the existence of a rule in the other case study or a debate on a certain type of 

rule which then has not been drafted after all.

13.5.1 Structure norms

Structure norms decide on the preconditions which are deemed necessary 

to provide a certain quality of services. Structure norms are directed at the 

management of a care provider. Often, these norms concern topics which 

demand investments from the care provider such as an investment in staff or 

investments in the quality of the building. Since structure norms can have a large 

impact on the budget of a care provider, for example, when the care provider 

needs to buy new equipment needs or should hire more staff, detailed structure 

norms can intervene deeply in the management of a care provider.

In the Swedish case study, we have seen how the discussion on regulation 

of staffing level plays a central role in the debate on quality of elderly care. 

The NBHW, the municipalities and the care providers have all been involved 

in the debate on how to regulate the staffing level and who should do so. The 

case study has shown how especially the NBHW struggles with how to work 

with the abstract structure norm on ‘sufficient staffing level’ of the legislation. 

The regulatory division of the NBHW clearly has decided not to draft more 

detailed structure norms. Before the ‘Piteå scandal’, the NBHW had not drafted 

any additional rules on staffing level. Following the documentary on dementia 

care in Piteå municipality, the Swedish parliament asked the NBHW to draft 

regulation on the staffing level for dementia care units, but even then the NBHW 

included only one detailed structure rule in its new regulation on dementia 

care. This rule is a minimum rule: that dementia care units should be staffed 

continuously. In addition, the NBHW regulated that municipalities should 

have a policy in place (Q-norm, see section 13.5.4), to monitor whether their 

staffing level is sufficient, but the NBHW has not drafted more rules on what is 

considered to be a sufficient staffing level. The NBHW has steered clear from 

all other structure topics, in order to grant the municipalities full freedom to 

design its own nursing home policy.

Before the NBHW regulation on staffing levels in dementia care was drafted, 

the supervision unit had great trouble deciding whether the abstract rule on 
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‘sufficient staffing level’ from the Social Services Act actually meant that there 

should be at least continuous staffing in dementia units. It did decide on 

this interpretation of the abstract rule eventually, but did not decide on any 

other aspects related to sufficient staffing level. Instead, it used this rule in 

combination with more detailed ‘supporting’ rules. Only when a nursing home 

underperformed on another topic which was regulated by more detailed rules, a 

supervisor could use the failure to implement these detailed rules as proof that 

the staffing level apparently had not been sufficient either.

In the chapter on Uppsala municipality, we see the rules on staffing level 

return as an important topic. Contrary to the NBHW, Uppsala municipality does 

decide on a more detailed, minimum staffing level for each nursing home. The 

demands on staffing level are part of the contracts between the municipality and 

the care providers, and vary for each home. In the newest contracts, Uppsala asks 

the care providers to state in their bid which minimum staffing level they will 

maintain for the specific home. Subsequently, Uppsala can supervise whether 

they actually provide this staffing level. This means the rules on staffing level 

are self-binding for the care providers.

On top of that, the case study in Uppsala municipality showed that the 

municipality could demand from the care provider that it would hire more staff 

based on the more abstract rules in the contract on ‘sufficient staffing level’ 

(derived from the legislation). For instance, when the staffing level which had 

been decided on in the contract proved to be too low, for example, when staff 

systematically had no time to perform the care as agreed upon with the clients. 

In short, this means that the most detailed and entrenched rules on staffing level 

are created in the contracts between the municipality and the care providers. 

And when the municipality feels that these norms in the contract are not 

sufficient, it has the option to demand a higher staffing level based on the more 

abstract rules. This will not happen very often, as it entails a long process, as 

could be seen in the discussions on staffing level between Kosmo and Uppsala 

municipality in chapter 10.

The other structure norms that are found in the Swedish case study are also 

part of the contracts between the municipality and the care providers, such as 

the norms on minimum education requirements of staff, staff language skill 

requirements, and requirements on continuous availability of nurses. The 

only structure norms in the care providers’ quality management systems are 

the staffing level planning protocol, which exists because of demands from 
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the contracts with the municipality and the NBHW’s quality management 

requirements on staffing level planning.

The first structure rules we encountered in the Dutch case study are rules on 

the building and staffing competence in the Quality Framework of the Steering 

Group. This document both contains vague and precise structure norms. The 

vague norms prescribe , for example, that each client should have the possibility 

to withdraw himself from the company of others without being disturbed (i.e. 

that the clients are granted enough privacy), that the number of different care 

staff per client should be limited, and that there should be sufficient and qualified 

staff. The precise norms state, amongst others, that there should be a good 

functioning alarm system to call for help, that there should be an emergency 

system for electricity, and that both a nurse and a doctor should be available 

any time of the day in the nursing unit within, respectively, 10 or 30 minutes.

Whereas the Quality Framework does state several structure rules, it does 

not include any detailed rules on staffing level. The care providers associations 

opposed including such rules in the Quality Framework. However, also when 

the Quality Framework was revised by the ‘successors’ of the Steering Group 

in which the care providers associations no longer took part, still no detailed 

rules on staffing level were included. The care purchasers also left out norms 

on staffing levels from their contracts. Instead, the contracts focus on staff 

competence and include detailed rules on the required education levels of staff.

The only place where detailed plans on staffing levels exist are in the internal 

protocols of the care providers. The Healthcare Inspectorate has subsequently 

shown to be able to supervise on the implementation of these protocols. And 

if the protocols are not ambitious enough, the inspectorate can even decide 

that a certain home does not fulfill the abstract standard of ‘sufficient and 

qualified staff’. Different from the Swedish inspectorate, the Dutch supervisors 

do not consider basing decisions on abstract rules problematic. The Healthcare 

Inspectorate does not have any written detailed norms on staffing level, but 

the inspectors do have a staffing level in mind which is ‘average’ based on their 

observations in other nursing homes. If a care provider has a staffing level which 

is much lower than this average, the average can be used as a ‘field norm’ and the 

inspectorate can demand that the nursing home raises its staffing level to what 

is normal in the sector. However, this average norm is not explicitly stated in the 

supervision reports, but used ‘in the background’ of the supervision. Most often, 

however, the care provider will not meet its own rules on staffing level, which 
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makes it easy for the Dutch inspectorate to decide that the care provider failed 

to meet its own structure rules, and therefore needs to increase the staffing level.

In summary, we see that in both regulatory systems different actors draft 

structure rules, but that in both countries the norms which intervene the most 

are drafted by the care providers themselves. In both countries, most attention 

has been paid to rules concerning staffing level and qualifications. In Sweden, 

the contracts between the municipalities and the care providers contain several 

structure rules. However, as we saw in the case study of Uppsala municipality, 

the most detailed structure norms on staffing level in the contracts are not 

drafted by the municipality, but are drafted by the care providers themselves in 

the bid.

In the Netherlands, structure norms are drafted by different actors: the 

Steering Group, the care agencies, and the care providers. Important structure 

rules are the detailed rules on staff competence, drafted in the contracts of 

the care purchasers. Apparently, it is too difficult to reach an agreement in the 

Steering Group on this type of subject, which means that the care insurance 

companies in the Netherlands introduced these rules on staff competence on 

their own, even though they had promised not to introduce additional rules on 

top of the Quality Framework. However, the most intervening rules, the rules 

on staffing level, are drafted by the care providers themselves in the internal 

protocols on staffing level. These rules are self-binding, since the Healthcare 

Inspectorate supervises on the implementation of these protocols, as long as 

they are seen as reasonable staffing levels by the Inspectorate, compared to what 

is ‘normal’ in the sector.

Although both in the Netherlands and Sweden, care providers themselves 

draft the detailed rules of staffing level, there is difference in the limits of the 

care providers’ freedom to decide on their content. In both countries, the care 

providers have every incentive to keep the staffing level as promised in the bid 

or in the internal protocols as low as possible, since higher requirements will 

leave them less possibility to cut back on staff costs in a later stage. It is highly 

unlikely that a structure norm on staffing level will be a very ambitious norm, 

if it is designed by the actor that has the strongest incentive to keep the costs 

of the care as low as possible. In general, structure norms form a very small 

portion of the norms drafted in the concretization process, and all actors seem 

keen to not take any decisions on these topics, especially because neither the 
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care purchasers nor the care providers want to be forced to spend more on the 

elderly care.

We also saw that in both countries the care providers can be forced to hire 

more staff than they promised in the bid or internal protocols. However, in 

Sweden, the actor which supervises the staffing level and can demand that 

care providers hire more staff based on the abstract structure rule of ‘sufficient 

staff’ is the same actor which pays for the elderly care: the municipality. In 

the Netherlands, the Healthcare Inspectorate has no financial stake in the 

elderly care, and is therefore likely to have more freedom in deciding that a care 

provider has set its standard too low, based on its interpretation of the abstract 

rule of ‘sufficient staff’.

13.5.2 Process norms

In nursing home care, process norms demand action from the staff of a nursing 

home. During the case studies, it has become clear that the areas of process norms 

need to be broken down into two sub-areas. Elderly care is characterized by a 

combination of medical care and social services. Even though these two types of 

care are closely connected, it is important to distinguish between the two areas 

since they contain different types of decisions. The decisions on how patients 

are treated need to be based on professional knowledge, whereas decisions on 

the general quality of life – the main focus of the social services – cannot be 

based on this type of medical expertise. Instead, this second group of decisions 

are more political, based on values rather than on scientific knowledge. We 

therefore need to distinguish between the two subcategories: process norms on 

social care and process norms on medical care.

When looking for the medical process norms in nursing home care, it 

becomes clear that these rules mostly appear in guidelines and protocols drafted 

by professionals’ associations and in the quality management systems of the 

care providers. The Dutch Steering Group has not issued rules on how the 

medical care should be provided, but instead only refers to the rules made by 

the medical profession when it states that the staff should apply the existing 

guidelines and protocols. Except for a protocol on hygiene rules, Uppsala 

municipality has also steered clear from medical topics. The NBHW has issued 

some protocols on the treatment of specific illnesses841, in consultation with 

841 In Swedish: nationella riktlinjer
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professionals. There are thus very few rules on the medical care which have 

not been drafted by professionals themselves – either within their associations 

on a national or international level, or as professionals within a care provider. 

Next to the medical associations, the association of Swedish municipalities has 

also asked teams of medical professionals to draft guidelines on how to act on 

certain healthcare topics, such as the action plan on urinary infections and the 

action plan on fall incidents and fall prevention.842

The Quality Management Systems (QMS) both in Sweden and the Netherlands 

contain several protocols on medical issues, such as fall prevention, pressure 

sore prevention and treatment, and hygiene protocols, in which the national 

protocols are adapted to the specific circumstances in the nursing home. In the 

Netherlands, there is little supervision on the content of the medical protocols 

of the QMS of a care provider. The inspectorate does not supervise the content 

of the protocol, and it does not approve the protocols in advance, as we saw in 

chapter 7. It only supervises whether the protocol exists and is implemented. In 

Sweden, there is some supervision on the content of the QMS protocols by the 

Medically Responsible Nurse who can give advice on whether the protocol is 

congruent with the national guidelines on the topic. In general, we can conclude 

that both the care purchasers and the regulators do not to want to meddle in the 

expertise of the medical professionals and therefore have not drafted any rules 

on the medical process. This means that the medical professionals, supported by 

the protocols and guidelines of the professionals’ associations and the protocols 

in the QMS, regulate their own medical actions and are little supervised or 

steered by others in this respect.

The process norms which focus on the social services revolve around the 

question how people should be supported in their everyday life and which 

social needs should be met. These norms are not based on professional and 

scientific knowledge, since what we consider to be good quality of life is either 

seen as a political or as an individual choice. The case studies have shown there 

are two options when regulating the social services process. First, rules can be 

drafted which demand a care provider to offer certain services to all its residents. 

Rules can also require that a certain service should be provided ‘according to the 

wishes of the individual’ or ‘based on the individual’s needs’. The two groups 

of process norms on social services result in contrasting decisions: in the first 

842 SKL (2011), Vårdrelaterade urinvägsinfektioner, åtgärder för att förebygga
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group a political decision is taken on the quality of social services that should 

be offered to all residents of nursing homes, whereas the second group of rules 

views individualized services as the most important characteristic of good social 

services. The rules from the second group of rules do not take decisions on what 

a good quality of life is for all nursing home residents, but instead places this 

decision in the relationship between the care provider and client and thereby 

aims to strengthen the clients’ demands in the care planning process.

Both in the Swedish and Dutch case study, the same social service topics are 

discussed. Important topics have been the option of day time activities, help 

to go outside, help to get to the hairdresser or doctor’s appointments, and help 

with the so-called aspects of daily living (ADL) such as food, personal hygiene 

and clothing. Also I assessed where the rules on these topics are located in the 

regulatory regime and how detailed and entrenched these rules were. Both in 

Sweden and the Netherlands, most process norms on social services are found 

in the quality management systems of the care providers. Apart from these 

QMS protocols, surprisingly few detailed rules exist on the social services in 

the Netherlands. The Quality Framework of the Steering Group does mention 

the different topics of social services in an abstract way, but it does not include 

any more detailed rules than that ‘appropriate help should be received’ for these 

activities. There are only some detailed rules on related topics, such as a few 

rules on ‘courteous treatment’, a rule which states that the staff should not be 

stressed or hurried when helping clients, and rules on information provision on 

the care to clients. Otherwise, the Quality Framework only states that the care 

staff should follow the care plan.

The political debate on the bill on ‘Beginselenwet Ouderenzorg’ shows why 

there are so few detailed process norms on the social services. The bill started 

as a bill determining minimum rights for elderly people on how many times 

they could shower each week or how often they had the right to go outside. 

However, none of these rules made it to the final version of the bill. Instead, 

it contains rules on how residents should participate in the care planning 

process, in order to guarantee a care plan based on the individual wishes and 

needs of the resident. This underscores that the idea of patient-centred care is 

very strong in the Netherlands, which includes the view that minimum rules 

would undermine the focus on the needs and wishes of the individual. Even 

the patients’ association LOC was against including minimum rules on social 

services in the act, since they feared this would put the focus back on care as 
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a general service in which residents would have little or no say. Instead of a 

description on a general level, the details on the social services are therefore 

described in the care plans of the residents.

In Sweden, we do find some detailed process rules on social services in the 

contracts of the municipality. In the newest contracts of Uppsala municipality, 

we encountered the rule that demands activities and social interaction to be 

offered each day of the week, and rules which demand that the individual 

will receive help to go to social meeting places and to be accompanied to the 

hairdresser and doctor. Also, the contract refers to the municipalities protocols 

on food, which include several detailed rules on how residents should receive 

help with eating, when and how often the food should be served, and between 

how many options residents should be able to choose. Also the bids of the care 

providers – which become part of the contracting documents when the contract 

is signed – often contain additional promises on how the social services will 

be provided, including, for example, promises on how often residents will be 

offered to go out.

Next to the rules which are found in the contracts, the main place where 

decisions on how to provide social services are taken are the individual care 

plans. Just as in the Netherlands, the focus lies with ‘individualized care’. The 

NBHW regulations and even the municipal contracts mostly demand that ‘the 

individual’s needs’ need to be met on social services topics such as outings and 

activities. This means that also in Sweden many decisions on social services 

are shifted to the care provider. The care provider either writes these decisions 

down in protocols in its quality management system, or it shifts it even further 

the care planning meeting of the staff and the resident where the decisions 

on the social services are noted down in the individual care plan. The quality 

management systems which I studied contained some social services protocols. 

The Kosmo QMS was most elaborate on this point: it contained a meals and 

nutrition protocol with fixed times for the meals, a protocol on how to approach 

and take care of people suffering from dementia with detailed instructions for 

care staff, and a protocol on how the individual care plan should be formed 

which included different questions the staff could ask a resident in order to 

build a picture of the needs and wishes of the resident concerning day planning 

and activities. The three quality management systems of the case study, however, 

showed that not all care providers have these elaborate social services protocols, 

and leave the decisions on social services to the care planning meeting.
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In conclusion, we see that process norms on medical care topics are either 

drafted by professionals in professionals’ associations or by the care provider, 

and that other actors are careful not to meddle in this professional expertise. 

The social services process norms require often political choices rather than 

medical decisions: which quality of life do we find acceptable and affordable? 

In Sweden, the municipality indeed takes several of these decisions, especially 

on ‘hot’ political topics such as food quality and outdoor activities. However 

due to the focus on ‘individualized care’ most decisions on the process norms 

on social services are shifted to the care providers and especially to the care 

planning meeting.

The care providers are expected to provide the social services in a way 

which suits the wishes and needs of the individual resident, but there are few 

supervision methods to follow up whether the care providers actually provide 

the social services in accordance with the wishes of their residents. Both in 

Sweden and the Netherlands, measures have been taken to strengthen the 

position of the resident within the care planning process, in order to guarantee 

that the care plan does reflect the high goal of ‘individualized care’. It remains to 

be seen whether these measures will be effective enough to counterbalance the 

asymmetry between the influence of the staff and the resident over the content 

of these care plans.

13.5.3 Outcome norms

Outcome norms are most strongly associated with goal legislation since they 

have the same focus: to decide on the goals while transferring the decision on 

how to reach these goals to the regulatee. Outcome norms in nursing home care 

are norms on the health status of residents or on the satisfaction of clients with 

the quality of care services and their quality of life in general. Outcome norms 

cannot be reached simply by performing a certain task since the link between 

outcome and actions is never certain. A detailed process norm on pressure 

sores could prescribe that a certain amount of special air mattresses designed 

to prevent pressure sores should be used in the home, or that residents with 

certain risk factors, such as bedridden clients, should be screened for signs of 

pressure sores on a weekly basis. Both rules would prescribe actions which the 

staff can take. However, an outcome norm on pressure sores would for example 

demand the prevalence of pressure sores in a home to be under a certain level. 

First of all, this rule does not prescribe how the prevalence of pressure sores 
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should be lowered, but leaves this to the care providers. Second, the prevalence 

of pressure sores can be lowered by actions of the staff, but the link between the 

prevalence and the actions of staff is never completely certain. When a home 

has many bedridden or severely ill patients, the prevalence can rise even when 

the home does everything to prevent pressure sores.

Both case studies underline these problems of outcome norms, since they 

show that actors find it difficult to draft outcome norms. The Dutch case study 

shows that the Healthcare Inspectorate preferred minimum rules on healthcare 

outcome to use in their supervision, but in the Steering Group any movement 

towards such minimum rules has been halted by the care providers’ associations. 

Instead of minimum rules on outcome, the Quality Framework contains several 

indicators on outcome. The indicators express how a certain outcome should 

be measured, for example the prevalence of pressure sores or fall incidents, but 

they do not prescribe what the level should be reached.

However, even though the indicators were described as if they did not 

constitute any type of rules, the results on the measurements of the indicators 

were used to make a benchmark of the quality of care, ranking the care providers 

on how they performed on the outcome indicators.843 This ranking was 

subsequently used by the inspectorate to assess which homes needed to be paid 

a supervision visit. Also, the care purchasers adjusted the price they paid per 

resident according to how well the care provider had scored in the benchmark. 

Over time, the protests against this use of the benchmark data grew louder, 

especially when the problems with timely availability of comparable data were 

still not solved after four years of benchmarking. The combination of old data 

which was less useful to the inspectorate and objections from the care providers 

to how the ranking was performed led to an abolishment of the ranking of care 

providers’ healthcare outcomes. The data on the indicators are still collected, 

but the care providers are not ranked anymore and the ‘raw data’ are now only 

used by the inspectorate and not by the care purchasers in their decisions on the 

843 Ranking based on calculations in which the data is corrected for circumstances which the home 
had no influence on such as the health status of residents when they moved in, the age of the residents, 
amount of residents, etc. However, these calculations turned out to have several severe problems. Next 
to taking a lot of time, which meant the results were never presented timely, middle large homes could 
never score either high or low, but always ended up in the middle segment, whatever their original 
score was. Interview Actiz, January 2011; interview IGZ 1, September 2011.
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price. However, the indicators on patient satisfaction are still ranked and used 

by the care purchasers to decide on the tariffs for the care services.

Although the indicators were not presented as the most central part of the 

Quality Framework, they have been at the centre of the discussions of the 

Steering Group, and still are in the new situation in which the inspectorate, care 

purchasers and the patients’ association have updated the Quality Framework. 

The norms have not been altered, but the indicators have been streamlined and 

discussed. This shows the double role these outcome rules fulfil in the Dutch 

regulation: on the one hand, they are presented as ‘mere indicators’, without any 

norm on which level should be reached on the indicator. But at the same time, 

all discussion revolves around which indicators to choose and how to use the 

results of the indicators, which means they play a larger role than one would 

expect based on their official description, also because the care purchasers still 

decide part of their price based on the patient satisfaction score of the care 

providers.

Whereas the Dutch system through its indicators includes a form of 

outcome norms, the Swedish case study hardly uses outcome norms at all in the 

concretization of its goal legislation. The same type of indicators exist in Sweden 

as the Netherlands. However, the Swedish indicators are drafted with a different 

purpose in mind, and are used in a different way. First of all, the indicators are 

drafted by a division of the NBHW which is completely separated from both the 

regulation division and the supervision division. Whereas the Dutch indicators 

were drafted with multiple goals in mind, such as the goal of a more efficient 

supervision of nursing home care, the only goal of the indicators in Sweden has 

been to gather and publish information on the performance of municipalities. 

To the public, the data are not available on a nursing home level but can only 

be used to compare the municipalities. The outcome norms are not used by 

the national inspectorate for its supervision. The municipalities also need to 

leave out the data of the contracting procedure, since they cannot incorporate 

previous results from care providers in new tender procedures. The Swedish 

indicators are therefore really to indicate what the level of care and services is in 

a municipality, whereas the Dutch indicators function as ‘semi-rules’.

However, even in the Netherlands, inspectors explained that the indicators 

are used as an indication that something might be wrong with the quality of care, 

but not as a binding rule which should be adhered to in any way. A care provider 

is always asked to explain a certain outcome, and there will be a lot of room 
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for alternative explanations. In both case studies the difficulties of interpreting 

the measured outcomes were mentioned, and the inspectors explained they 

deliberately chose to use the outcomes as a starting point for their supervision, 

not as the final proof that the quality of care is not sufficient.

Therefore, we can conclude that outcome norms are hardly used in Sweden 

and is in reverse in the Netherlands. Despite the fact that goal legislation is 

closest to abstract outcome rules in its form, this does not mean that further 

regulation consists of many outcome rules. Even the focus on performance 

measurement as we have seen in the Netherlands and Sweden has not led to a 

central position of detailed outcome rules in the concretization of the Swedish 

and Dutch nursing home regulation. A reason which was mentioned for 

drafting little outcome norms in both cases was the fear that detailed outcome 

norms could turn into ‘maximum’ rules. In both countries, interviewees stated 

that deciding on minimum levels of outcomes could result in these levels 

being regarded as ‘maximum’ levels, making care providers which already have 

reached this level of performance ‘lazy’.

13.5.4 Quality management norms

Quality management norms are discussed as a separate group of rules because 

they demand a very different type of decision of the regulatee compared to the 

previously discussed categories of rules. The quality management norms decide 

which quality management action the management should take, ranging from 

which protocols should be drafted to which evaluation should be performed. 

They do not decide on the content of these protocols or which results should 

be reached with the evaluation. The quality management rules can still deeply 

intervene in the affairs of the care provider when they are many and detailed. 

Implementing detailed quality management rules can be very time-consuming 

for staff and management, and can therefore have a large impact on the freedom 

of action of the regulatee.

There is another reason why quality management rules in nursing home care 

should not completely be seen as ‘all form, no content’. Using time to document 

what will be done or what has been don can be seen as distracting from the actual 

work. But in healthcare, documentation at the same time a cornerstone of good 

quality. All staff which I interviewed agreed that the documentation in itself is 

essential in order to provide 24-hour care: since the care always is provided by 

a team, they need to document what needs to be done and what has been done, 
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in order to guarantee the continuous nature of the care services. Although, 

of course, the balance between documentation and care provision should be 

watched closely, staff and management are aware that good documentation is of 

the greatest importance to the quality of care.

In Sweden, the quality management norms are central to the NBHW’s 

regulation. The NBHW’s regulation hardly contains any other rules than rules 

on how the quality management of care providers should be organized. Earlier, 

these rules were rather detailed and included, for example, which protocols 

were necessary. However, in the more recent regulations, these detailed 

provisions have been replaced by a rule which states that care providers should 

draft the protocols which they deem necessary for their operations. The quality 

management norms have therefore become less detailed, and more difficult 

to enforce for the inspectorate division, which receives less instructions from 

the regulation in its inspections of the quality management system. The new 

regulation on dementia care, however, does contain one new detailed quality 

management rule which demands from care providers to draft a policy on how 

the staffing level will be adjusted to the needs of the clients. The contracts 

of Uppsala municipality also contain some quality management rules, but 

these were repetitions of the NBHW regulation. However, it is possible the 

municipality for these types of norms gains a more important role in the future, 

now that the NBHW has shifted to more abstract quality management rules.

In the Dutch concretization process, the quality management rules are not as 

much drafted within the regulatory regime itself but ‘borrowed’ from outside. The 

Quality Framework of the Steering Group has a few quality management rules, 

such as the demand of a ‘heat protocol’, but the most important set of quality 

management rules is introduced through the contracts of the care purchasers. The 

care agencies demand from care providers that they have an quality management 

system that is externally certified. This means that in practice all care providers 

are obliged to comply with the ISO-norms on quality management systems, 

or with very similar rule sets of a smaller certification organizations such as 

the HKZ. Although this may seem a large difference between the Netherlands 

and Sweden, in practice the rules on quality management which apply to care 

providers are rather similar. Many care providers in Sweden also choose to ISO 

certification, and the NBHW regulation is clearly inspired by the ISO-norms as 

well.



380  ChaPter 13

Both in Sweden and the Netherlands, the most detailed rules on quality 

management can be found in the own quality management systems of the 

care providers. For instance, in the protocols on how the healthcare and social 

services documentation should be structured and drafted, in the protocols on 

how the care should be measured, evaluated, how incidents should be reported, 

and how the different responsibilities are spread over the different functions in 

the care providers. It is here that an important difference between the Dutch and 

Swedish norms occurs. In Sweden the internal protocols in which care providers 

include quality norms are not seen as self-binding: they are plans which the 

care provider cannot be forced to implement by either the municipality or 

the national supervisor. However, the Dutch protocols have more than only 

internal value. Management and staff of the care provider can hold each other 

to the norms, and the Dutch Healthcare Inspectorate also supervises whether 

the protocols are implemented. To the inspectorate, the exact content of the 

protocols is not the most important. However, several topics will need to be 

discussed in the protocols, and the protocols need to be implemented as well. 

Thus, in the Dutch case they also gain external value and become self-binding: 

the supervisors will hold the care provider to implementation of its own quality 

management rules.

13.5.5 Entrenchment of rules

In order to know how and how deeply a rule intervenes in the decisions of 

the regulatee, we should next to the area of a rule and its level of detail also 

pay attention to the level of entrenchment of a rule, as explained in chapter 

2. Does the rule leave room to decide not to implement the rule when the 

regulatee thinks the underlying goal of the rule would be better served by 

deviating from the rule? The more room a rule leaves for arguments which 

justify non-implementation, the less entrenched it is and the less it intervenes 

in the room of the regulatee to take its own decisions. Compared to the other 

two dimensions – area and level of detail – this dimension is the least connected 

to the wording of a rule and most to how actors use the rule, and needs to be 

studied by looking at the rules as part of a rule-set and a regulatory regime.

When we look at the regulatory regimes as described in the case studies, 

three main types of entrenchment stand out. The first type of entrenchment is 

of the abstract rules which mainly serve to raise an issue, but do not prescribe 

how or how exactly the issue should be dealt with. The entrenchment of 
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these rules, both in Sweden and the Netherlands, matches the description of 

the ‘super-entrenchment’: none of the actors even consider objecting to these 

rules, because they are seen as uncontestable parts of the overarching goal. We 

have seen this in Dutch case, in the themes and sub-themes of ‘responsible 

care’ framed by the Steering Group of Responsible Care. Once the topics were 

decided on, they became so entwined with the goal of ‘responsible care’ that at 

this moment no one even considers the possibility of deviating from working 

on these topics. Not only the medical topics but also the topics of quality of life 

and courteous treatment all have become such self-evident components of the 

goal of ‘responsible care’ that implementing the goal of ‘responsible care’ has 

become a synonym for implementing the themes framed by the Steering Group. 

Whenever a care provider does not work on one of these themes, the supervisors 

will immediately see this as a risk for the quality of care. In Sweden, we have 

seen the same with the abstract rules of the contracts of the municipalities, as 

well as with the regulations of the NBHW. Both the contracts and regulations 

contain abstract rules which demand little concrete action from the regulatee, 

but do put a topic high on the care provider’s agenda.

The second type of entrenchment we frequently encountered in the 

regulatory regimes is the ‘semi-entrenchment’ of the many rules of thumb. Most 

protocols and care plans of the care providers fall in this category. Internally, 

these documents function as binding rules: all staff has the obligation towards 

their management to work according to the protocols and plans of their quality 

management systems. However, externally the quality management systems have 

less binding force. There are rules, for example in the Dutch Quality Framework 

of the Steering Group, which demand that care providers live up to the care 

plans as drafted, and we have seen how the Dutch Healthcare Inspectorate 

checks whether the care providers fulfill this duty. However, the interviewees 

also stated that there is always room to explain why a certain protocol or care 

plan was not implemented. The care providers are in fact expected to use their 

internal protocols as rules of thumb, in the same way as they are expected to 

work with other documents such as national medical protocols: they should 

apply them as long as they serve the higher goal of good/responsible care, but 

they also have the obligation to reconsider implementing these rules when 

there are insights or circumstances which support other ways of reaching 

the overarching goals. Care providers keep at all times the responsibility to 

provide good quality of care, to fulfill the higher goals. In Sweden, the quality 
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management systems have this rule-of-thumb function internally for the care 

provider, but less towards the municipality or the national supervisor.

This second type of entrenchment is also visible in how both the Dutch 

and Swedish national supervisors refuse to approve internal protocols. The 

responsibility that implementing the protocol leads to the required results stays 

with the care provider, and the national inspectorates do not ‘acquit’ the care 

providers of this responsibility by giving their fiat to any protocol. The care 

providers are therefore not strictly bound to their own quality management 

systems, but they are not protected by it either: they cannot claim they fulfilled 

their obligations by merely following their own rules, and instead they will 

always need to keep an eye on the higher goals and even deviate from the rules 

if necessary to reach these goals.

Thirdly, we have also seen examples of detailed rules in the case studies which 

were fully entrenched. This type of entrenchment was mainly found for the 

measurable rules from the care purchasers’ contracts. Whether the requirements 

originally are drafted by the care purchasers or by the care providers does not 

matter: when the requirements become part of the contract care providers and 

care purchasers both acknowledge that the rules should be implemented. In 

case implementation was not done properly, care purchasers would sanction 

the care provider for not living up to the contract. Care providers feel a strong 

need to live up to the detailed rules from the contract: this was illustrated by the 

precision of documentation by Kosmo on whether it implemented its promise 

that residents could go out on a daily basis. The Kosmo staff registered in the 

individual care documentation each day whether a resident was offered to go 

out, even though the care staff thought it was a waste of their time to document 

all of these conversations with the residents. The management of Kosmo 

apparently thought it was important to make sure it could prove it lived up to 

this detailed promise in the contract. However, it should be kept in mind that 

such measurable detailed rules are rather scarce in the total of concretization 

rules.

The Dutch system relies to a larger extent on field norms with a less clear legal 

status than the rules in the Swedish case. Therefore, one might have expected 

to find less entrenched rules in the Dutch case. Administrative rules could be 

expected to be treated as more entrenched by all actors (including the national 

supervisor) than norms drafted outside the administrative practice, by the field 

actors. However, the Dutch supervisors use the field norms, including internal 



From abstraCt Goals to ConCrete rules  383

protocols, as legally binding rules in their supervision decisions. Therefore the 

Dutch inspectoratie provides the field norms with more legal status, which leads 

to a deeper entrenchment of the rules. Contrary to the expectations we see 

that in practice the Dutch regulatory regime contains more entrenched norms 

than the Swedish regulatory regime. Both countries have internal protocols of 

care providers, indicators to measure the quality of care, medical guidelines 

and other policy documents by the field, but only in the Netherlands are these 

documents treated as field norms with legally binding force.

13.6 Locating the rulemaking power

We have now seen which types of rules are drafted in the Dutch and Swedish 

case study, and where these different rule types are drafted within the regulatory 

regimes. So what does this teach us on how the different actors exercise power 

over each other in the regulatory regime through concretization of the goal 

legislation?

This section will first discuss the relationship between the regulator, care 

purchaser and care provider in the two case studies. It appears that there is no 

difference between the division of rulemaking power over these three actors 

in the private- or public-oriented regulatory regime. Here, I use the term 

‘rulemaking power’ instead of ‘rulemaking authority’. To have rulemaking 

authority, an organization needs legal authorization to draft regulation on a 

topic. Rulemaking power refers to the power which an organization can have in 

practice to issue regulation. It can be obtained by having rulemaking authority, 

but it can also be obtained in other ways, for example, through the beliefs in the 

sector that this particular organization has the right to draft rules on the topic.

When we take in all the regulation on quality of nursing home care which 

we have discussed in the case studies, we see that in both case studies the goal 

legislation is followed by a shift of political choices from the legislature all the 

way down to the level of the regulatee, locating a vast part of the power to 

decide on the content of the goal acts with the care providers. However, from 

the case studies, a clear difference between the two concretization processes 

emerges in how the national supervisors deal with the supervision of abstract 

rules. This difference has an important effect on whether or not the supervisor 

can counterbalance the rulemaking power of the regulatee. Also, the difference 

seems to be linked to the choice for either private or public concretization.
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13.6.1 Shifting decisions to the regulatee

As we have seen in the previous section, abstract rules on the different rule areas 

can be found throughout the regulatory regimes. They are drafted on a national 

level, either within the legislative and administrative process (Sweden) or 

outside this process through field norms (the Netherlands). Subsequently, they 

reoccur on different locations in the regulatory regime, either as repetitions of 

the national abstract rules or as variations on these rules. We also saw that these 

rules became super-entrenched in the sense that care providers cannot choose 

not to work with the themes as indicated in these rules. This means that the 

actors deciding on these abstract themes exercise power over the care providers, 

since the care providers are forced to invest time and money in working on 

these themes. However, the themes leave considerable freedom on what the care 

should look like in practice.

The detailed rules – insofar they exist – are grouped in specific parts of the 

regulatory regimes, but also here the two case studies show strong similarities. 

Most detailed process norms are found in the quality management systems of the 

care providers: sometimes in the internal protocols but mostly in the individual 

care plans. The medical process norms in the quality management systems 

are often inspired by national medical protocols of the different professionals’ 

associations. In general, most decisions on the social services – and therefore 

on an important part of the quality of life – are decided by the care providers in 

their internal rules, although some of these norms are based on provisions of 

the municipal contracts (Sweden) or the Quality Framework (the Netherlands). 

When documents drafted by national regulators contain detailed rules, these 

focus more on quality management norms than on the other areas of rules. Also 

the care purchasers’ rules mainly contain detailed quality management norms, 

although some detailed structure norms do appear in the contracts as well. The 

Swedish municipal contracts even contain some detailed social services process 

norms.

This shows how both in Sweden and the Netherlands most decisions on 

detailed actions are not only shifted from the legislature to the regulatory 

regime, but are within the regulatory regime shifted to a large extent to the 

care providers that provide the daily care. Therefore, Westerman’s assertion that 

actors in the regulatory regime will mirror the style of the goal legislation in 

their rules by continuing to shift decisions to lower levels therefore turns out to 

be accurate in my case studies.
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Although many themes already have been decided by other actors, the care 

providers enjoy considerable freedom in deciding on the detailed rules. At the 

same time, these detailed rules do not bind the care providers much: when the 

care providers feel it is necessary to deviate from the rules, they are allowed to 

do so. Only the detailed rules from the contracts between care purchasers and 

care providers lead to more rigid rules. But such contractual details are few in 

both countries and focus mainly on quality management. Drafting detailed rules 

on quality management is much easier than drafting detailed rules on process, 

outcome or structure. When the themes of good quality of care have been 

decided on in abstract rules, the quality management norms require no extra 

expertise of the regulator. All decisions that require medical expertise are – quite 

sensibly – left to the professionals. But political decisions on the quality of social 

services (the quality of life) are shifted to the level of the care providers as well.

One of the official arguments for shifting the decisions to the individual care 

planning meeting is that the wishes of residents regarding social services are 

different for each individual and that good quality of life can only be decided 

on an individual basis. Although this sounds sympathetic and patient-centered, 

there is an important drawback of focusing on the individualized quality of social 

services: it risks putting residents in a vulnerable position. In both countries, 

the rules on the quality of care boil down to ‘the residents’ needs should be 

met’ while they do not specify a minimum quality of care on most topics. What 

the resident’s needs are should be determined in the care planning meeting. 

The interviewees explained that the care planning is a form of negotiation in 

which residents’ wishes should be balanced against the care providers’ options. 

In this negotiation process there is a clear asymmetry: the resident is often fully 

dependent on the services that the care provider will provide, and residents 

are often little informed on their rights and options. There is no guarantee that 

residents actually have the opportunity to express their preferences on how 

often they want to go outside, how many activities they would like to participate 

in, or how and when they would like to receive help with the daily hygiene, 

clothing and food.

Both in Sweden and the Netherlands, there are therefore initiatives to support 

the individual in the care planning meeting. An example is the increased focus 

on the municipalities’ social services assistance decisions in Sweden, which 

now should describe which services the elderly are entitled to – instead of only 

prescribing ‘nursing home care’. Another example was the discussion in Dutch 
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parliament on new legislation on principles for elderly care. These initiatives 

show that there is awareness of the vulnerability of elderly in the care planning 

‘negotiation’. However, these initiatives do not mend the basic problem which 

occurs when you shift so many decisions on the quality of care to the individual 

level of the resident and the care provider: that it is really hard to supervise on 

individualized care.

This strong focus on individualized quality of care could be counterbalanced 

by clear rules on structure, especially on staffing level and staff competence. 

When there are enough professionals and motivated care staff to provide good 

care, the decisions on how to provide this care could be left to the professionals 

and care staff. However, as the case studies have shown, structure rules prove to 

be one of the most debated areas to regulate, but with little results to show for. 

In the Netherlands, the care providers’ association has successfully kept staffing 

level demands out of the Quality Framework. And the Swedish case study 

of Uppsala municipality showed how the detailed rules on staffing level are 

proposed by the care providers in the bids and then become part of the contracts. 

Staff is the largest expense of a care provider and therefore any care provider will 

have a huge interest in reducing staff costs. The result is a system in which care 

providers try to have as little staff as possible, which means that the nurses and 

care staff will be pushed to provide as little service as possible to the residents. 

Shifting all decisions on quality of social services to a meeting between staff 

which is continuously short on time and a vulnerable and dependent resident 

poses potential risks for the quality of care.

Why are all these decisions shifted to the care providers? Apart from the 

official argument that only individualized care is good care and that most 

decisions therefore should be taken on the individual level, there are several 

possible reasons for this shift. First, the case studies indicate that actors 

in Sweden and the Netherlands avoid the drafting of additional detailed 

requirements when they expect to be the one paying for the increased costs. 

In the example of detailed rules on staffing level, a topic which has recurred 

in all parts of the case study, we see that the Dutch care providers association 

has been blocking detailed staffing level rules in the Quality Framework. One 

of the reasons could be that care providers would have to pay for the costs 

of additional staff. In Sweden, the municipalities have refrained from drafting 

rules on staffing levels, because high staffing requirements could mean that they 

would need to pay more for the elderly care. The municipalities which provide 
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all elderly care by themselves would be forced to pay directly for the increased 

costs. And the municipalities which try to attract private companies to run their 

nursing homes, do not want to discourage private companies to participate in 

the bidding process altogether with high staffing level requirements. Especially 

in the rural areas of Sweden, few private care providers are interested in running 

nursing homes, which prevents the municipalities who want to privatize their 

elderly care from increasing their demands. Another possible reason to shift 

decisions to the care providers is that drafting abstract instead of detailed 

requirements discharges the regulating actors from making explicit choices. As 

long as the rules remain on an abstract level, the decisions on priorities in care 

provision are shifted to the next level as well.

In both case studies, we have therefore seen that although many different 

actors participate in the regulatory regime, most decisions on the content of the 

abstract goals are shifted to the level of the norm-addressee. Both the Swedish 

and Dutch regulators and care purchasers mainly draft abstract rules which 

indicate the themes and topics which the care providers need to focus on. Still, 

these themes and topics leave many important decisions to the care providers. 

The rules on themes and topics are accompanied by detailed quality management 

rules, which decide little on the content of the goal rules and therefore also leave 

much room for the regulatee to decide on the content of the goal act itself. In 

the concretization process of goal legislation many decisions on the content of 

the goal act are therefore shifted to the regulatee, which in the case studies led 

to concentration of the power to decide on the content of the goal acts with the 

care providers. The influence of the regulators and care purchasers over the care 

providers’ decisions on the meaning of ‘responsible care’ or ‘good care’ is limited 

to deciding on the topics and themes and leaves decisions on what this means 

for individual residents completely up to the care providers.

The case study shows that in the division of rulemaking power between the 

regulator, care purchaser and care provider there are no significant differences 

between the Dutch private-oriented regulatory regime and the Swedish public-

oriented regulatory regime. For the Dutch case study, this means that a large 

part of the regulatory power is located with field parties (the care providers), as 

the preparatory works of the Quality Act envisioned. However, for the Swedish 

municipalities which outsource their nursing homes to private care providers, 

this means that the regulation of nursing home care also to a large degree is in 
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private hands, although the system is built on the assumption that municipalities 

decide on the quality of nursing home care for their residents.

13.6.2 Supervision on abstract goals: balancing the regulatory regime?

The clear shift of rule-making power to the care providers combined with the 

focus on individualized care has created a situation in which many important 

decisions on the provision of services are taken close to the elderly who receive 

the care. However, this in itself does not guarantee that the interests of elderly 

are always at the heart of these decisions. When a care provider decides that 

a certain situation meets the criterion of ‘responsible’ or ‘good’ care and the 

individual disagrees, is there any actor in the regulatory regime balancing the 

full power of the care provider to take this decision?

It is surprising that in both countries residents are hardly backed up by 

the national supervisor when it comes to decisions on the care for individuals, 

despite the vulnerable position of the residents in the care planning meeting. 

If we want to supervise on whether the care provider provides good quality of 

care, we need to know whether the care provider provides individualized care. 

But the national inspectorates state they do not have the authority to decide 

whether an individual receives the right care. The inspectorates only supervise 

on a general level and do not interfere in the content of individual care plans. 

In Sweden, the care purchasers can include a possibility of supervision on this 

individual level in their contracts. Uppsala municipality employs social services 

administrators which for this purpose of supervision interview residents on 

the care planning process and whether they received the possibility to express 

their preferences. However, the social services administrators are permanently 

understaffed for the amount of interviews they need to perform, and on top of 

that they have no direct control mechanism to force the care providers to change 

their care planning methods. Only the contract division can take sanctions 

but will only do so if it sees structural problems in the care planning of the 

institution and will not act on individual cases alone.

For medical decisions, we are used to this large freedom for the professional 

and patient to decide on the treatment together. Social services, however, are 

highly influenced by the framework which the management of the care provider 

creates (e.g. staffing level, location). It can therefore be questioned if it is wise 

to emphasize the services individual character without a direct option of 

supervision on whether the care meets the residents’ needs. The final piece of 
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the puzzle on quality of care is therefore the most vulnerable step of the process: 

in order to reach individualized care, both staff and resident need to be well 

educated on how to have a fruitful conversation on care planning.

For the supervision on a general level there is, however, a difference between 

the Dutch and Swedish national supervisors. The Dutch case study shows that 

although the concretization for a large part takes place with the regulatee, its 

regulatory power can be balanced by the national supervisor. The Swedish case 

study shows that goal legislation combined with a passive national supervisor 

renders goal legislation almost ineffective and is at odds with the underlying 

idea of retaining control for the state by drafting the main goals on the topic.

In the Dutch supervision the detailed rules by the care providers are seen 

as rules of thumb which should serve to reach the more abstract rules on the 

different topics and themes of good elderly care. The supervisor can use the more 

abstract rules in its supervision to ‘overrule’ any detailed internal rules of the 

care provider in case the supervisor finds the quality of the care to be deficient 

despite full implementation of any existing detailed rules. ‘Goal-oriented’ 

supervision based on the more abstract rules of the regulatory regime serves to 

counterbalance a too large freedom of (the management of) care providers to 

decide on the required quality of care.

The Swedish national supervisor has instead shown an aversion of using 

abstract goals as a basis for concrete demands of improvement. Instead of using 

the goal act as a broad legal basis for its supervisions – as the Dutch inspectorate 

does – the Swedish inspectorate only enforces rules which are literally part 

of legislation or official public regulation. This means that in the national 

supervision on the goal act, the term ‘good care’ and the other abstract sub-goals 

lose their meaning and only the detailed rules as drafted by the NBHW can be 

used.

It is here that the more formalistic Swedish concretization process turns out 

to be more of a risk than a strength. The Swedish national supervisor has large 

difficulties counterbalancing the rulemaking power of the care providers and 

municipalities in the regulatory regime. The NBHW’s strict interpretation of the 

principle of legality leads to a clear, but rigid division of legal responsibilities 

and duties within the regulatory regime of goal legislation, but it also impairs 

the NBHW in its national supervision. The NBHW’s narrow interpretation of 

the principle of legality combined with the little regulation which the NBHW 

drafted as a national regulator create a ‘legal straightjacket’ for the supervision 
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division. There is very little room for the national supervisor to influence the 

level of services. This defeats the original purpose of drafting goal legislation, 

which serves to keep a basic level of influence of the state – otherwise it could 

have chosen to draft an ‘empty’ authorization act.

It is ironic that the Swedish concretization process which was intended to 

have its centre of gravity with the public actors in fact leaves more space for 

regulation by private care providers than the Dutch concretization process does. 

The Dutch Healthcare inspectorate interprets the meaning of the abstract goal 

rules, although still careful and while looking for support in field norms. But 

this use of the abstract goal rules does provide some form of countervailing 

power to the rulemaking power which as a consequence of the use of goal 

legislation mostly ends up with the care providers. When a legislator wants 

to steer where the regulatory power in the regulatory regime will end up, it 

therefore should pay more attention to the use which the national supervisor 

will make of the abstract goal rules than whether to choose a public or private 

concretization route.

13.7 Conclusion

The case studies show that the strict separation of responsibilities between 

the NBHW and the municipalities in Sweden lead to a cautious attitude of the 

NBHW towards drafting additional rules. We saw that the national supervisor 

– at the time the NBHW supervision division – also is extremely careful not to 

overstep its authority and leaves the full freedom to decide on the concretization 

of the goal acts to the municipalities. This means that the abstract goal rules are 

barely concretized by the NBHW. Combined with the national supervisor which 

does not use the concretizations of the field actors in its supervision. The strict 

interpretation of the NHW’s rulemaking authority and the national supervisor’s 

narrow interpretation of the principle of legality form a ‘legal straightjacket’, 

as do the contracts for the municipalities. When the public actors apply such 

a narrow variant of the principle of legality either in the drafting of rules, 

supervising on rules or interpreting contracts, they limit their own authority to 

concretize or interpret abstract rules and thereby diminish their room to take 

part in the regulatory regime of goal legislation. The public actors can hardly 

use goal acts as a basis for regulation or supervision if they deny themselves any 

possibility of further concretization and interpretation.
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The Dutch approach of the concretization of goal legislation in the regulatory 

regime is less characterized by such a narrow interpretation of the principle of 

legality and rigid allocation of rulemaking authority. Quite the contrary, in the 

Netherlands there is little attention for the exact legal status of norms or for 

the division of rulemaking responsibilities. This turns the regulatory regime 

into a more chaotic spectacle than its neat Swedish counterpart. However, 

this dose of chaos also opens up for a more flexible approach of abstract rules. 

The Healthcare Inspectorate demonstrates this clearly by using the different 

types of field norms in its supervision. It thereby draws field norms into the 

arena of legislation and administrative rules, despite their unclear legal status. 

Consequently, the Dutch Healthcare Inspectorate is not impaired by a lack of 

detailed rules as is its Swedish counterpart. The Healthcare Inspectorate has 

no need to fill the abstract rules with its own detailed rules, since it can use 

all different types of documents drafted by field actors and the care providers 

themselves to determine the content of the abstract goal legislation.

In the Dutch regulatory regime, the abstract goal rules provide a balance 

between the concretization by different actors. None of the actors have free 

reign, since the supervision on abstract rules by the Healthcare Inspectorate 

forms a counterbalance to the far-reaching regulatory powers which are shifted 

to the care providers. In the Swedish approach, the abstract rules lose part of 

their impact. Some municipalities will be able to provide this counterbalance 

to the power of the private care providers, but if the municipality does not 

have enough legal expertise on how to contract nursing home care, there is a 

clear risk that the Swedish ideal of “separation of powers” – supervisors should 

not draft any rules, and they should not meddle in the affairs of municipalities 

by interpreting or concretizing the abstract goal rules – renders the goal rules 

completely ineffective. The municipalities are bound by their own contracts, and 

the NBHW does not dare to base concrete supervision demands on the abstract 

legislation, so unless the abstract rules are translated into detailed rules in the 

contracts, they are not used by the actors in the Swedish regulatory regime.

Seen from this angle, the Dutch choice for private concretization and public 

supervision on these field norms, which at first seemed counterintuitive, does 

in the end provide a form of supervision which can take the patients’ needs 

into account. There are, of course, arguments of constitutional law why one 

should not rely on field norms in this way. For example, they are not drafted by 

a democratically elected body or by a public organization and therefore are said 
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to contain too few safeguards to protect the interests of norm-addressees who 

have not been part of the rulemaking procedure. However, the concretization by 

field norms does clearly provide the regulatory regime with the freedom that it 

needs to efficiently use and supervise on abstract goal acts.

Even though the Swedish legislature has drafted goal acts since the 1970s, the 

actors in the regulatory regime still approach goal rules as if they were traditional 

rules which in detail prohibit or prescribe a specific line of action. We have 

seen how approaching goal acts as if they were detailed traditional acts creates 

a formalistic straightjacket for the national regulator and supervisor which 

seriously impairs their regulating and supervisiong possibilities. Concretizing 

goal legislation through contracts reinforces this tendency. Detailed rules of the 

contract will gain a much stronger legal power than the abstract rules. Goal acts 

can only be effective if the abstract goals can be discussed and used in the field, 

not only as a discussion of values but also as a discussion of rules. Otherwise, all 

power to further concretize the goal act is left to the regulatee.

In the nursing home sector, this means that the management of care 

providers gain large power over the concretization of the meaning of the goal 

rules. Although it can be beneficial to take such important decisions at the level 

of the people who provide the daily care, it should be kept in mind that the 

professionals who work for these care providers need to work with the means that 

are handed to them. They often cannot influence the conditions which should 

provide them with enough time and means to provide good care. The patients 

have even less possibilities of changing such conditions. Trusting entirely on the 

care staff and patients to come to a good concretization of quality of care in the 

individual care meeting is therefore naive. Both the staff and patient have little 

influence over the management decisions which determine the preconditions 

for providing good quality of (individualized) care.

Therefore, if we want to use goal legislation in a balanced regulatory regime, 

we need to organize some ‘countervailing regulatory power’ in order to ensure 

that the service provider is not the only actor to concretize the legislation. The 

Dutch approach of goal legislation in nursing home care, where the concretization 

has landed with many different private actors and a more flexible approach in 

national supervision, has succeeded better at providing the opportunity for the 

national supervisor to enforce abstract goal-oriented regulation. The Swedish 

approach - in which the rulemaking responsibilities have been divided between 

a few public bodies and supervision is carried out from a more formalistic point 
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of view - in effect cripples the national supervisor to effectively enforce goal 

rules.
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Conclusion

Nursing home care is important to everyone. We all face the prospect of becoming 

dependent of the care of others when we grow old. Also, almost everyone has 

family members or friends who live in a nursing home. This makes the quality 

of nursing home care a highly debated topic. Care scandals easily make it to 

the front page, and political parties try to score points in demanding better 

conditions for the elderly in nursing homes.

Nursing home care is important to everyone. We all face the prospect of 

becoming dependent of the care of others when we grow old. Also, almost 

everyone has family members or friends who live or have lived in a nursing 

home. Care scandals make it to the front page regularly, and political parties try 

to score points in demanding better conditions for the elderly in nursing homes. 

This makes the quality of nursing home care a highly debated topic.

This focus on quality of nursing home care is similar in Sweden and the 

Netherlands. Every time the media find a case of (perceived) maltreatment of 

elderly, regulation of nursing home care becomes topic of a national political 

debate. However, despite strong opinions on what good quality of care is, 

finding consensus on the minimum requirements of good care has proved 

to be very difficult. The legislatures find themselves in a complex situation: 

there is a public demand that they regulate and control the topic while they 

simultaneously are not able to regulate on the details of this complex topic 

themselves. So instead of drafting legislation which instructs care providers how 

to provide nursing home care, both the Swedish and Dutch legislature have 

decided to regulate the quality of (nursing home) care through goal legislation. 

The national legislatures have decided on the abstract goals which should be 
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reached – ‘responsible’ or ‘good’ nursing home care – and they have outsourced 

the further concretization of these goals to other actors.

In this thesis, the concretization process of the goal legislation on the quality 

of nursing home care has been studied as an example of how goal legislation 

receives its content. Both the Swedish and Dutch legislature have used goal 

legislation in different fields when they sought for the right combination of 

control and freedom on these complex issues with high public interests. But 

while the legislatures have drafted these acts, there has been little research on 

who decides on the actual content of the goal act after the legislature has shifted 

the regulatory power to other actors.

The purpose of this thesis has been to study how the regulatory power is 

divided over the different actors which take part in the concretization process. 

Because there are high stakes – such as providing good quality of care to elderly 

people – it is important to understand who decides on the content of the abstract 

goal rules, now that the legislature has passed the concretization on to others. 

In both countries there have been assumptions and ideas on who does and 

who should draft the concrete rules which provide the goal acts with their final 

content, but there has been little research on the actual concretization processes.

I have used the term ‘regulatory regime’ to refer to the collection of actors 

involved in concretizing the goal acts and the documents they produce which 

contain the rules they drafted. Each rule which is drafted to concretize the goal 

act restrains the freedom of the other actors in the field. Studying which actor 

drafts which type of rules therefore paints a picture of the division of power in 

the regulatory regime.

To assess whether the shift of rulemaking power is influenced by a focus on 

private or on public actors, I have compared the Dutch concretization process 

which is more oriented towards private actors and the Swedish concretization 

process which is oriented towards public actors. In the Dutch case study, the 

concretization of the Care Institutions Quality Act has been dedicated to private 

actors – the ‘field actors’ – while the Swedish legislature instructed public actors 

– the National Board of Health and Welfare (NBHW) and the municipalities 

– to determine the content of ‘good care’. The thesis therefore has sought to 

determine whether the concretization process changes when the goal acts are 

concretized by private or public actors.
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The central questions of this thesis were therefore:

Where in the regulatory regime are the decisions on the content of goal 

legislation taken? And is this influenced by choosing either a private or a 

public concretization route?

From this study of two regulatory regimes, a story in two parts emerges. A first 

important conclusion is that many of the decisions on the content of the goal 

acts are taken by the regulatee itself. In both regulatory regimes, regardless of 

whether it is characterized by private or public actors, many important decisions 

on what ‘good care’ or ‘responsible care’ is, are taken in the care planning 

meeting between the care staff and the resident of a nursing home, or in the 

protocols and plans of the quality management system of a nursing home. The 

difference between the regulatory regime with a public focus and the regulatory 

regime with a private focus turns out to be small when it comes to where the 

decisions on the content of the goal acts are taken. Despite the many documents 

drafted by different actors, the actual ‘political’ choices on how the different 

topics should be concretized and which topics should be prioritized over others 

are taken on the lowest level: by the care providers themselves.

Important to mention is that the case studies give no foundation to conclude 

that this self-regulation in itself is either ‘good’ or ‘bad’. We should not confuse 

ideological ideas on whether self-regulation is the ultimate goal for each field of 

regulation or whether the state has a responsibility to retain its control of certain 

fields through regulation with arguments for the effectiveness of state regulation 

or self-regulation. Instead of thinking of self-regulation by care providers as 

intrinsically good or bad – “the care providers know best and should therefore 

be able to decide on their own course of action” versus “care providers should 

be supervised and cannot be trusted to reach public values such as good elderly 

care” – it is more useful to view the whole regulatory regime as a system in which 

a balance should be sought of countervailing powers between the interests of 

all actors.

It is a good thing if care providers can choose their own course of action, 

because they have direct insight in the individual needs of their residents and 

in the newest innovations in the field. Simultaneously, it is also sensible that 

not all rulemaking power lies with the actor which feels the direct financial 

consequences of higher ambitions on quality of care: the same care provider. 

The elderly residents of the nursing homes take part in the regulatory regime 
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by participating in the care planning meetings and co-deciding on which care 

will be provided in their individual case. However, since the residents are always 

dependent of the care providers in their day to day lives, they are vulnerable in 

the ‘negotiations’ during the care planning meeting. This requires that some 

actor forms the countervailing power in the regulatory regime to the rulemaking 

power of the care providers. Also on this aspect, the case study shows that 

there is no difference between a public or private orientation. Whether it is the 

Swedish municipalities which both finance and provide the care, as in the Piteå 

case, or a Dutch or Swedish private care provider it is equally important that 

there is some form of counterbalance to make sure the municipality’s financial 

interests do not overrule the notion of ‘good care’.

The shift of the regulatory power to the regulatee is only the first part of 

the answer to where in the regulatory regime the content of goal legislation. 

The second part concerns the position of the supervisors and whether they 

can contribute to balancing the power in the regulatory regime. Can the 

actor which drafts the most detailed rules do so unchecked, or is there still a 

countervailing power in the form of a supervisor which can decide whether the 

detailed concretization matches the overarching national goals? This does not 

necessarily involve further detailed rulemaking on the part of the supervisor, 

but the supervisor can also decide in individual cases whether the detailed 

concretization of the regulatee matches the abstract content of the goal act. 

This is an important phase in the concretization process, because it provides the 

state with a final say in whether the concretization of the act has evolved in the 

right direction. Without this check at the end of the concretization process, the 

regulatee is completely free to decide on the content of the goal act, which risks 

concentrating the power too much in one place.

Such a ‘feedback loop’ in the regulatory regime, in which the more detailed 

rules of the regulatory regime can be compared to the abstract overarching goals, 

can solve part of the ‘inherent struggle’ in which the legislature ends up if it drafts 

goal legislation. On the one hand, goal acts are intended to delegate concrete 

rulemaking to lower levels and give freedom to the regulatee. On the other 

hand, goal legislation is also designed to maintain a degree of national public 

control, because the topic is deemed too important to completely deregulate or 

delegate. Maintaining a balance between national control and the delegation 

of rulemaking is a struggle which is inherent to the use of goal legislation. 
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A national supervisor which can ‘overrule’ the detailed concretization of the 

regulates provides a form of this necessary control on a national level when the 

goal legislation is concretized at a lower level.

The case studies show that on the point of the supervision of goal legislation 

it does matter whether the regulatory regime is geared towards private or public 

actors. To create this ‘feedback loop’ in the regulatory regime, the national 

supervisor needs to feel it has a mandate to compare the detailed concretizations 

to the abstract goal and make its own decision on whether the concretization 

was sufficient. In Sweden, the rulemaking authority is explicitly located with 

the municipalities. Municipal autonomy is an important principle of Swedish 

public law, which combined with the NBHW’s narrow interpretation of the 

principle of legality severely limits the national supervisor’s room to check 

whether the municipalities properly concretize the goal acts on healthcare 

and social services for elderly care. The Swedish concretization process is 

formalistic: each actor is very keen on not trespassing the boundaries of its 

rulemaking authority, and only if a rule has explicit ‘support in law’ will the 

supervisor use it in its supervision. It is this formalism which, as we have seen 

in the case study, prevents the national supervisor from effectively supervising 

on the implementation of the abstract goal rules of the legislation. In Sweden, 

the ‘feedback loop’ in the regulatory regime where the national supervisor can 

check the detailed concretizations of the municipalities and care providers 

against the abstract goal rules of the legislation is missing. In practice, the only 

way for the state to intervene in the concretization of the municipalities is to 

issue new legislation.

The Dutch case study provides an example of the opposite. The concretization 

process circles less around public actors, and therefore it also has less traditional 

public law principles to which it has to adhere. The non-traditional sources 

of rules – the different types of field norms which we encountered in the case 

study such as the Quality Framework which was drafted by several interest 

organizations – open up for a non-traditional use of these norms in the national 

supervision. While the private concretization process in the Netherlands at first 

glance seems to have the most far-reaching delegation of rulemaking to the field 

of private actors, the case study shows that actually the opposite is true: the 

Dutch Health Inspectorate uses the fields norms in its inspections and compares 

it to the abstract goal rules to assess whether the field norms live up to the goals 

and intentions of the law. Because of the inability of the Swedish supervisor to 
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supervise on the municipalities’ rules, the Swedish public concretization process 

leads to the most far-reaching shift of rulemaking power to care providers.

Therefore, it can be concluded that rulemaking power in the regulatory 

regime of goal legislation ends up almost entirely with the regulatee unless the 

national supervisor or the care purchasers have organized a ‘feedback’ loop which 

allows for supervision based on the abstract goal rules of the goal legislation, 

rather than only enforcing the implementation of the detailed rules which are 

drafted in the regulatory regime. The inherent struggle which accompanies 

goal legislation is how to balance freedom and control. The freedom that the 

regulatee needs to concretize goal legislation needs to be balanced with control 

by a (national) supervisor that can supervise effectively on the abstract goals 

and which can take into account the interests of vulnerable third parties, such as 

the residents of nursing homes. The legislature should be aware of this dilemma 

between freedom and control when drafting goal legislation and should take 

appropriate measures to obtain this balance in the regulatory regime.
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Uppsala kommun (Kontoret för hälsa, vård och omsorg), Rapport: Planerad avtalsuppföljning 
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HVK (2011), Riktlinjer för hälso- och sjukvård inklusive rehabilitering

Uppsala kommun (Kontoret för hälsa, vård och omsorg), Riktlinjer för hälso- och sjukvård 

inklusive rehabilitering, reviderad 2011-05-23.

HVK (2011), Statistik mall vårdboende

Uppsala kommun (Kontoret för hälsa, vård och omsorg), Statistik mall vårdboende, as used 
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HVK (2011), Tertialrapport per april 2011

Uppsala kommun (Kontoret för hälsa, vård och omsorg), Tertialrapport per april 2011, Dnr 
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Kosmo, Anbud Drift av vårdboendena Karl-Johansgården och Västergården Uppsala kommun, 

2009-01-15.

Reglemente för kommunstyrelsen och nämnderna i Uppsala kommun (2011)

Uppsala kommuns författningssamling, Reglemente för kommunstyrelsen och nämnderna 

i Uppsala kommun, t.o.m. 28-29 november 2011.
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Beslut i kommunfullmäktige 13-14 juni 2011.
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Uppsala kommun (Äldrekontoret, nu HVK), Konkretisering av riktlinjer för nutrition, 2007

Äldrekontoret (2010), Oanmäld avtalsuppföljning Västergården, Kosmo

Uppsala kommun (Äldrekontoret, nu HVK), Oanmäld avtalsuppföljning på vård- och 

omsorgsboendet Västergården, utförare Kosmo AB, Dnr ÄLN-2010-0114, 2010-05-07.

Äldrekontoret (2010), Slutrapport Karl-Johansgården Kosmo

Uppsala kommun (Äldrekontoret, nu HVK), Slutrapport samt rapport efter oanmäld 

avtalsuppföljning 19 maj på Karl- Johansgården Vård- och omsorgsboende – utförare Kosmo, 

Dnr ÄLN-2010-0114, 2010-06-15.

Äldrenämnden (2007), Program för vård och omsorg om äldre i Uppsala kommun

Uppsala kommun (Äldrenämnden), Program för vård och omsorg om äldre i Uppsala kommun, 

Reviderad 19 juni 2007.

Äldrenämnden (2010), Konkurrensplan

Uppsala kommun (Äldrenämnden), Äldrenämndens konkurrensplan för upphandlingar av 

äldreomsorg, 2010-05-28.

Äldrenämnden (2010), Riktlinjer för Mat – Måltider – Nutrition inom äldreomsorgen i Uppsala 
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Uppsala kommun (Äldrenämnden), Riktlinjer för Mat – Måltider – Nutrition inom 

äldreomsorgen i Uppsala kommun, 2010-11-25.

Äldrenämnden (2010), Uppföljningsplan

Uppsala kommun (Äldrenämnden), Äldrenämndens Uppföljningsplan, beslutad 2010-03-31.

NBHW supervision decisions (chapter 12)

Decisions directed at care provider in Uppsala municipality
SoS Beslut 2009-11-02, Dnr 41-9334/09, directed at: MAS Eva Backlund; Aleris Omsorg, 

Gnejsens äldreboende Lex Maria ärende gällande felmedicinering

SoS beslut 2010-12-21, Dnr. 9.1-35640/2010, directed at: Diakonistiftelsen Samariterhemmet, 

Ebbagården; Ebbagårdens gruppboende i Uppsala, Tillsyn enligt socialtjänstlagen, 

oanmäld inspektion demens

SoS beslut 2010-12-21, Dnr. 9.1-35980/2010, directed at: Äldrenämnden i Uppsala kommun; 

Vård- och omsorgsboende Frodegården i Uppsala, Tillsyn enligt socialtjänstlagen, 

oanmäld inspektion demens

SoS Beslut 2010-12-22, Dnr 9.1-5888/2010, directed at: Äldrenämnden i Uppsala kommun; 

Hasselparkens äldreboende i Uppsala, Redovisning av åtgärder efter Socialstyrelsens 

tillsyn

SoS beslut 2011-02-07, Dnr 9.1-25460/2010, directed at: Äldrenämnden i Uppsala kommun; 

Korttidsboendet Rondellen, Tillsyn enligt PSL och SoL, Äldreuppdraget

SoS Beslut 2011-11-14, Dnr 9.3.1-26175/2011, directed at: MAS Förenade Care AB, Lex 

Maria-anmälan angående fördröjd diagnos

SoS Beslut 2011-11-16, Dnr 44-284/2009, directed at: Landstinget i Uppsala län — 

Psykiatridivisionen/Äldrepsykiatri, Fastspänning av patient

SoS Beslut 2012-01-24, Dnr 9.3.6-43505/2011, directed at: Nämnden i Heby kommun, Lex 

Sarah-anmälan angående nattbemanning på ett demensboende

Decisions directed at Piteå kommun
SoS beslut 2010-12-15, Dnr 9.1-35623/2010, directed at: Piteå kommun
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SoS föreläggande 2011-03-08, Dnr 9.1-35623/2010, directed at: Piteå kommun

SoS återkallelse av föreläggande, 2011-05-27, Dnr 9.1-35623/2010, directed at: Piteå 

kommun

Interviews

As a complement to the document studies, I have conducted interviews with 

key persons working for the different actors – national regulators, inspectorates, 

care purchasers, and monitoring organizations. The semi-structured interviews 

were between 1 and 1,5 hour long and focused on three main themes: how the 

documents of the actors were drafted, how the different actors and documents 

were connected, and how the documents were used in practice.

In the findings of chapter 5 and 11, the interviews take a more central role. 

For these chapters, I interviewed 7 Dutch and 6 Swedish nursing home managers 

in the municipalities or regions on which the case studies focused: Uppsala in 

Sweden, and The Hague in the Netherlands. The nursing homes were selected 

to represent the different types of nursing homes in the region: small or large, 

and municipal or private. In addition, I interviewed several quality employees, 

who work closely with drafting the quality management system in the same 

homes. In the Swedish case study, I elaborated the study of three of the nursing 

homes by also interviewing a nurse, a care aide, and a region manager, to double 

check and complement the information retrieved from the interviews with the 

nursing home managers.

Chapter 4
Actiz (the care providers’ association) – Ivette Heesbeen (project group), 18-02-2010 and 

11-01-2011

BtN (the home care care providers’ association) – Diana van Langerak (steering group), 

22-02-2011

Bureau Zichtbare Zorg (Office Visible Care) – Tanja Nieuwland (chair project group, 

steering group), 08-02-2011
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IGZ 1 (the Healthcare Inspectorate) – Anja Jonkers (steering group), 19-01-2011 and 15-

09-2011

IGZ 2 (the Healthcare Inspectorate) – Jenneke van Veen (former chair steering group), 

18-04-2011

LOC (the patients’ association) – Yvonne van Gilse (steering group), 25-02-2011

Verenso (the elderly care doctors’ association) – Maria Dolders (project group), 10-02-2011

V&VN (the nurses’ association) – Francis Bolle (project group and steering group), 11-01-

2011

VWS (the Ministry of Health, Public Welfare and Sports) – Inge Rasser (project group), 

21-12-2010

ZN (the care insurers’ association) – Angela Bransen (steering group), 14-02-2011

Chapter 5
Care aide – Carla Sipkes, Prof. Tultnerhuis, Ter Apel, January 2009

Nurse, Meavita – Lucy van Beek, location Op de Laan, Den Haag, January 2009

Nursing home manager, Cardia – Jacqueline Poortvliet, location Landscheiding, Den Haag, 

January 2009

Nursing home manager, Oosterlengte – Nanny Tuenter, location De Tjamme, Oosterlengte 

Beerta, April 2009

Nursing home manager, Meavita 1 – Gerda Klaver, location Op de Laan, Den Haag, January 

2009

Nursing home manager, Meavita 2 – Roderick Swanborn, location Rivierenbuurt, Den 

Haag, January 2009

Nursing home manager, Stichting Duinrust 1 – Emma de Korte, location Duinrust, Den 

Haag, January 2009

Nursing home manager, Stichting Duinrust 2 – Jacqueline Poortvliet, Stichting Duinrust, 

16-07-2013
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Nursing home manager, WZH – Garthy Filemon, location Zuiderpark, Den Haag, January 

2009

Regionmanager, Oosterlengte – Hendrik Hemminga, Oosterlengte Groningen, April 2009

Quality employee, Oosterlengte – Jantje Bousema, location De Tjamme, Oosterlengte 

Beerta, April 2009

Quality employee, Stichting Duinrust – Nelly den Heijer, location Duinrust Den Haag, 

January 2009

Chapter 6
Care agency Haaglanden – Eveline Wensing and Jan Paul Ruigrok, Den Haag, May 2009

Policy advisor on care purchasing, care agency CZ – Anton Hoeven, CZ, inkoop AWBZ 

zorg, June 2013

Chapter 7
Healthcare Inspectorate, program manager elderly care – Anja Jonkers, 19-01-2011 and 

15-09-2011

Healthcare Inspectorate, senior hospital inspector – Lya den Ouden, 29-04-2009

Healthcare Inspectorate, senior nursing home inspector – Anje Hartsema, 09-02-2012

Observation of nursing home supervision in nursing home “Nieuw Toutenburg”, 19-01-

2012

Observation of nursing home supervision in nursing home “Saxenoord”, 31-01-2012

Chapter 9
NBHW, General counsel – Nils Blom, Chefsjurist, 20-10-2008

NBHW, Project international indicators for good health care – Michael Soop, 16-02-2009

NBHW, Project manager dementia care regulation – Birgitta Resenius, Regler och tillstånd, 

Projektledare föreskrifter demensvård (SOSFS 2012:12), 21-11-2011
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NBHW, Project national indicators for good elderly care – An Kristin Granberg & Marianne 

Lidbrink, 25-02-2009

NBHW, Project manager national indicators for good health care – Marie Lawrence, 

Projekthandledare för Nationella indikatorer för God vård, 20-02-2009

NBHW, Project manager QMS regulation – Georg Lagerberg, NBHW, Regler och tillstånd, 

Projektledare föreskrifter kvalitetsledningssystem (SOSF 2011:9), 06-12-2011

Chapter 10
HVK head of public procurement department (1) – Gunilla Åhlander, Uppdragschef (until 

December 2010), 20-02-2009

HVK head of public procurement department (2) – Tomas Odin, HVK Uppdragschef (from 

January 2011), 21-06-2011 and 03-07-2012 (by phone)

HVK contract supervisor – Liselotte Engqvist, HVK Uppdragsstrateg, 22-11-2011 and 11-

06-2012

HVK social services administrator – Riitta Kaarlejärvi, HVK Äldrestödsavdelningen, 

Uppföljningshandläggare, 28-06-2011

Chapter 11
Care aide, Kosmo – Monica Fockborn, Kosmo, Karl Johansgården, Nursing aide, 07-06-

2011

Care aide, SAAM – Carina Lövgren, Stiftelsen Andreas Ands Minne, 21-06-2011

Care aide, UVB – Lena Eriksson, UVB Uppsala municipality, Eriksdalsgården, 20-06-2011

Manager nursing home sector, UVB– Christina Gustafsson, UVB Uppsala municipality, 

Affärsområdeschef Boende Äldre, 28-06-2011

Manager tendering procedure and contracting, UVB – Karin Wallner, UVB Uppsala 

municipality, Anbuds- och avtalsansvarig, 21-06-2011

Medically Responsible Nurse, UVB 1 – Eva Eriksson, UVB Uppsala municipality, October 

2008
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Medically Responsible Nurse, UVB 2 – Viveka Olofsdotter, UVB Uppsala municipality, MAS, 

14-06-2011

Nurse, Attendo – Liz-Marie Persson, Attendo, Eriksdalsgården, October 2008

Nurse, Kosmo – Marie Raschova and Helena Persson, Kosmo, Karl Johansgården, 07-06-

2011

Nurse, UVB – Margaretha Hellquist, UVB Uppsala municipality, Eriksdalsgården, Nurse, 

22-06-2011

Nursing home manager, Attendo – Carina Jallrud, Attendo, Eriksdalsgården, October 2008

Nursing home manager, Kosmo – Annika Ågren, Kosmo, Karl Johansgården, verksamhetschef, 

07-06-2011

Nursing home manager, SAAM – Carin Ericsdotter, Stiftelsen Andreas Ands Minne, 

verksamhetschef, 20-06-2011

Nursing home manager, UVB 1 – Kristina Holmberg and Margareta Sundén, Uppsala (UVB), 

Hasselparken, October 2008

Nursing home manager, UVB 2 – Mia Runfors, Uppsala (UVB), Karl Johansgården, 

enhetschef, October 2008

Nursing home manager, UVB 3 – Carolina Castillo, UVB Uppsala municipality, 

Eriksdalsgården, verksamhetschef, 14-06-2011

Region manager, Förenade Care 1 – Ylva Larsson, Förenade Care AB Uppsala, regionchef, 

October 2008

Region manager, Förenade Care 2 – Kerstin Jönsson, Förenade care AB region chef, 22-06-

2011

Region manager, Kosmo – Lars Ericsson, Kosmo divisionchef, 16-06-2011

Quality employee, UVB – Gunilla (Rosa) Rosqvist, UVB Uppsala municipality, 

kvalitetsansvarig, 13-06-2011
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Chapter 12
NBHW healthcare inspector – Sylvia Norén, Socialstyrelsen, Regionala tillsynsavdelningen 

Örebro, tillsyn HSL-äldreomsorg, 18-11-2011

NBHW social services inspector – Anna Hagelbäck, Regional tillsyn Örebro, Tillsyn SoL-

äldreomsorg, 18-11-2011

NBHW manager elderly care supervision – Anna Karin Nyqvist, Regional tillsyn Örebro, 

Enhetschef äldreomsorg, 18-11-2011

NBHW elderly care inspector – Ylva Bergström, Regional tillsyn Stockholm, Tillsyn 

äldreomsorg, 23-02-2009

NBHW policy advisor supervision development – Kajsa Eliasson, Tillsynsutveckling policy-

medarbetare, 23-11-2011





summary

In traditional legislation, the legislature translates its abstract political goals into 

concrete rules. However, there are also other types of legislation which do not 

meet this (simplified) description. In the legislation of complex topics, both 

the Dutch and Swedish legislature use goal legislation. Goal legislation contains 

rules which in several ways differ from traditional legislation. Firstly, the laws are 

goal-oriented which means that they primarily contain abstract goals which the 

regulatee should reach rather than detailed prescriptions of how the regulatee 

should or should not act. In addition, goal acts combine these abstract goal 

rules with an assignment to other actors to concretize these abstract goals into 

more detailed rules: they shift the further regulation away from the traditional 

legislature. Furthermore, goal legislation is directed at institutions instead of at 

individuals and these institutions are required to draft rules, and implement, 

monitor and enforce these rules to reach the abstract goal of the act.

The use of goal legislation raises an important question: If the legislature 

does not concretize the main goal of the act, then who decides what the act 

entails in practice? This thesis seeks to answer this question by comparing 

two regulatory regimes: regulation of quality of nursing home care in the 

Netherlands and Sweden. In this thesis the term ‘regulatory regime’ refers both 

to the collection of actors involved in concretizing the goal acts and to the 

documents they produce which contain the rules they drafted. The purpose of 

this thesis is to study how the regulatory power is distributed over the different 

actors which take part in the concretization process. It is through a process of 

concretization in the regulatory regime that goal legislation receives its actual 

content. A further goal of this study is to understand whether concretization 
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of goal acts through public or private actors leads to a difference in outcome 

of the concretization process. Although Sweden and the Netherlands have 

large cultural and political similarities, these countries show opposite views on 

which actors should concretize a goal act. In Sweden, public agencies and local 

government are supposed to draft these rules, whereas, in the Netherlands, this 

duty is given to private actors.

In order to understand how goal legislation works, this thesis focuses on 

which type of rules are drafted in such a regulatory regime, where in the regulatory 

regime the rules are drafted, and whether this is influenced by concretization 

through private or public institutions. Each rule which concretizes the goal act 

restrains the freedom of the other actors in the field: both the freedom to act 

and the freedom to draft such detailed rules by themselves. Describing which 

actor drafts which type of rules therefore paints a picture of the division of 

power – the room to limit the other actors’ freedom of action and freedom of 

regulation – in either a public-oriented or a private-oriented regulatory regime.

The Dutch case study discusses the concretization process of the Care 

Institutions Quality Act (Kwaliteitswet Zorginstellingen) for the nursing home 

sector. The preparatory works of the Dutch Quality Act state that the ‘field 

actors’ are responsible for the further concretization of the goal of the act: that 

care providers should provide “responsible care”. Concretization of the Quality 

Act by field actors is seen as more efficient than concretization by public actors 

and as leading to fewer, more useful rules. The Swedish case study discusses 

the concretization process of the two Swedish acts which regulate the quality of 

nursing home care: the Health and Medical Care Act (Hälso- och Sjukvårdslagen) 

and the Social Services Act (Socialtjänstlagen). In Sweden, the formulation 

of rules which concretizes the abstract goal rules is not left to private actors, 

but instead municipalities and the National Board of Health and Welfare are 

appointed to concretize the goal of “good care” and “good social services”.

From this study of two regulatory regimes several conclusions can be drawn. 

A first important conclusion is that many of the decisions on the content of 

the goal acts are taken by the regulatee itself. In both regulatory regimes many 

important decisions on what ‘good care’ or ‘responsible care’ is, are taken in 

the care planning meeting between the care staff and the resident of a nursing 

home or in the protocols and plans of the quality management system of a 

nursing home. The other actors – for instance the care purchasers such as 

municipalities or insurance companies – often do not fill the space which the 
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goal act leaves for regulation with their own rules. Instead they contribute to 

shifting the rulemaking responsibility to the lowest level: many documents just 

reproduce the legislative style of goal legislation, leaving a lot of room to the 

care providers to decide on the content of the goal legislation. The difference 

between the regulatory regime with a public focus and the regulatory regime 

with a private focus turns out to be small when it comes to where the decisions 

on the content of the goal acts are taken. Despite the many documents drafted 

by different actors, the actual ‘political’ choices on how the different topics 

should be concretized and which topics should be prioritized over others are 

taken on the lowest level: by the care providers themselves.

Second, the case studies show that the way a supervisor uses the abstract 

goals and detailed rules can highly influence the eventual effect of either the 

goal act or the rules drafted in the concretization process. The supervisor 

can decide to draft further rules by itself, but it can also decide in individual 

cases whether the detailed concretization of the regulatee matches the abstract 

content of the goal act. This is an important phase in the concretization process, 

because it provides the state with a final say in whether the concretization of 

the act has evolved in the right direction. Without this check at the end of the 

concretization process, the regulatee is completely free to decide on the content 

of the goal act.

Such a ‘feedback loop’ in the regulatory regime, in which the more detailed 

rules of the regulatory regime can be compared to the abstract overarching goals, 

can solve part of the ‘inherent struggle’ in which the legislature ends up if it drafts 

goal legislation. On the one hand, goal acts are intended to delegate concrete 

rulemaking to lower levels and give freedom to the regulatee. On the other 

hand, goal legislation is also designed to maintain a degree of national public 

control, because the topic is deemed too important to completely deregulate or 

delegate. Maintaining a balance between national control and the delegation of 

rulemaking is a task which is inherent to the use of goal legislation.

The two case studies show that when an inspectorate has the room to 

apply abstract rules to concrete cases, also these abstract rules are meaningful. 

We find these abstract goal rules both in the goal act itself as well as in the 

documents drafted in the concretization process by all different actors, where 

they constitute the largest group of rules. If, however, an inspectorate sees little 

room for maneuver, all abstract goal rules seem to ‘melt away’: they lose their 

relevance in the application of the goal legislation, since the regulatee is not 
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held responsible for its results in implementing these abstract goal rules. Key 

to this process is the status attributed to legal arguments in the concretization 

and supervision of goal legislation. The case studies show that when it concerns 

the supervision of goal legislation it does matter whether the regulatory regime 

is geared towards private or public actors. To create the ‘feedback loop’ in the 

regulatory regime, the national supervisor needs to regard itself as having the 

mandate to assess the detailed concretizations in relation to the abstract goal 

and make its own decision on whether the concretization was sufficient.

Municipal autonomy is an important principle of Swedish public law. In 

Sweden, the rulemaking authority in healthcare is explicitly located with the 

municipalities. This tradition of municipal autonomy combined with the narrow 

interpretation of the principle of legality by the national supervisor severely limits 

the national supervisor’s room to check whether the municipalities properly 

concretize the goal acts concerning elderly care. The Swedish concretization 

process is formalistic: each actor is very keen on not trespassing the boundaries 

of its rulemaking authority. Only when a rule made by the national regulator 

(the NBHW) is explicitly mentioned in the laws or preparatory works, the 

national supervisor will include the rule in its supervision of the goal act. The 

national supervisor does not at all supervise on the municipal concretization 

of the goal act, despite the duty of municipalities to implement the goal rules. 

Therefore, the ‘feedback loop’ in the regulatory regime where the national 

supervisor can check the detailed concretizations of the municipalities and care 

providers against the abstract goal rules of the legislation is missing. In practice, 

the only way for the state to intervene in the concretization itself is to issue new 

legislation.

The Dutch case study provides an example of the opposite. The concretization 

process circles less around public actors, and therefore public law principles 

such as the principle of legality play a smaller role . The different interest 

organizations in the field of elderly care drafted a ‘Quality Framework’ in which 

they decided upon the subgoals of ‘responsible care’. These subgoals are further 

concretized in the quality management systems of the care providers, and finally 

in the care plans of individual nursing home residents. Subsequently, we have 

seen how the Dutch Healthcare Inspectorate uses these norms as drafted by the 

field in its supervision. Apparently, the non-traditional sources of rules – the 

different types of field norms, such as the Quality Framework – open up for a 

non-traditional use of these norms in the national supervision. While the private 
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concretization process in the Netherlands at first glance seems to have the most 

far-reaching delegation of rulemaking to the field of private actors, the case 

study shows that actually the opposite is true: the Dutch Health Inspectorate 

uses the fields norms in its inspections and compares it to the abstract goal rules 

to assess whether the field norms live up to the goals of the law. Because of the 

inability of the Swedish supervisor to supervise on the municipalities’ rules, the 

Swedish public concretization process leads to the most far-reaching shift of 

rulemaking to care providers. Therefore, it can be concluded that concretization 

of goal legislation ends up almost entirely with the regulatee unless the national 

supervisor or the care purchasers have created a ‘feedback’ loop which allows 

for supervision based on the abstract goal rules of the goal legislation.

The inherent struggle which accompanies goal legislation is how to balance 

freedom and control. The freedom that the regulatee needs to concretize goal 

legislation needs to be balanced with control by effective supervision on the 

abstract goals which also takes into account the interests of vulnerable third 

parties, such as the residents of nursing homes. The legislature should be aware 

of this dilemma between freedom and control when drafting goal legislation and 

should take appropriate measures to obtain this balance.





samenvattInG

In traditionele wetgeving vertaalt de wetgever zijn abstracte politieke doelen 

naar concrete regels. Er zijn echter ook andere soorten wetgeving die niet 

voldoen aan deze (versimpelde) beschrijving. Zowel de Nederlandse als de 

Zweedse wetgever gebruiken doelwetgeving om complexe onderwerpen te 

reguleren. Doelwetgeving bevat regels die in belangrijke mate verschillen van de 

regels die gebruikt worden in traditionele wetgeving. Ten eerste zijn de wetten 

doelgeoriënteerd, wat inhoudt dat de wetten voornamelijk abstracte doelen 

in plaats van gedetailleerde handelingsvoorschriften bevatten. Ten tweede 

combineren doelwetten de abstracte doelvoorschriften met een opdracht aan 

andere actoren om deze doelen te concretiseren naar meer gedetailleerde 

regels. Hierdoor vindt de verdere invulling van de regelgeving niet plaats bij 

de traditionele wetgever maar bij een heel scala aan andere organisaties. De 

doelwetgeving is namelijk gericht op instituties, in plaats van op individuen, 

en van deze instituties wordt verwacht dat zij regels opstellen, implementeren, 

monitoren en handhaven, zodat het abstracte doel van de wet bereikt wordt.

Het gebruik van doelwetgeving roept een belangrijke vraag op. Als de 

wetgever het hoofddoel van een wet niet concretiseert, wie bepaalt dan wat 

de wet in de praktijk betekent? Dit proefschrift zoekt een antwoord op deze 

vraag door te vergelijken hoe verschillende typen organisaties betrokken 

zijn bij de regulering van de kwaliteit van de zorg in verzorgingshuizen en 

verpleeghuizen in Nederland en Zweden. Het doel van deze studie is om te 

analyseren welke mate van invloed de verschillende organisaties hebben in het 

concretiseringsproces van respectievelijk de Kwaliteitswet Zorginstellingen of 

de Zweedse tegenhangers van deze wet. Door deze analyse wordt duidelijk waar 
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in het ‘regulatory regime’ – het geheel van actoren en documenten waar het 

concretiseringsproces plaatsvindt – de wet zijn uiteindelijk inhoud krijgt.

Ondanks grote overeenkomsten in het culturele en politieke systeem 

van Nederland en Zweden, heersen er in beide landen totaal verschillende 

opvattingen over welke actoren doelwetgeving zouden moeten concretiseren. 

In Zweden is doelwetgeving expliciet gericht aan de lagere overheid zoals de 

gemeenten, die de verantwoordelijkheid krijgen om de doelwet nader in te 

vullen. In Nederland wordt deze verantwoordelijkheid daarentegen regelmatig 

opgedragen aan de veldpartijen. Een tweede doel van dit proefschrift is om 

te bestuderen of de keuze voor concretisering door private of door publieke 

partijen leidt tot een verschil in (de uitkomst van) het concretiseringsproces.

Om te begrijpen hoe doelwetgeving in de praktijk doorwerkt, bestudeer ik 

in dit proefschrift welk type regels in een dergelijk ‘regulatory regime’ worden 

opgesteld, waar in het ‘regulatory regime’ de regels worden opgesteld, en of 

het concretiseringsproces anders is als er gekozen wordt voor concretisering 

door private of publieke partijen. Elke concretisering van de doelwet perkt 

de vrijheid in van de andere actoren: zowel de vrijheid om te handelen als de 

vrijheid om zelf deze regels op te stellen. Door te beschrijven welke actor welk 

type regels opstelt wordt duidelijk welke partijen elk soort invloed uitoefenen 

op de vrijheid van andere actoren, zowel in een ‘regulatory regime’ waar het 

zwaartepunt ligt bij de concretisering door private partijen als in een ‘regulatory 

regime’ waar het zwaartepunt ligt bij concretisering door publieke partijen.

In de Nederlandse case study staat het concretiseringsproces van de 

Kwaliteitswet Zorginstellingen voor verzorgingshuis- en verpleeghuiszorg 

centraal. In de wetsgeschiedenis van de Kwaliteitswet staat dat de veldpartijen 

verantwoordelijk zijn voor de verdere concretisering van het doel van de 

wet: dat zorgaanbieders verantwoorde zorg leveren. Concretisering van de 

Kwaliteitswet door veldpartijen wordt gezien als efficiënter dan concretisering 

door de publieke instanties, en er wordt verondersteld dat de private regulering 

zou leiden tot minder en effectievere regels. In de Zweedse case study staat het 

concretiseringsproces van de twee wetten die de kwaliteit van verzorgingshuis- 

en verpleeghuiszorg regelen centraal, namelijk de Wet Gezondheidszorg (Hälso- 

och Sjukvårdslagen) en de Wet Sociale Diensten (Socialtjänstlagen). In Zweden 

wordt het nader invullen van de centrale doelen van ‘goede zorg’ en ‘goede 

sociale diensten’ daarentegen niet overgelaten aan private partijen, maar aan 
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de gemeentes en een nationale overheidsdienst, de Nationale Organisatie voor 

Gezondheid en Welzijn (Socialstyrelsen).

Op grond van de analyse van de twee bestudeerde concretiseringsprocessen 

kunnen twee belangrijke conclusies getrokken worden. Ten eerste blijken veel 

beslissingen over de uiteindelijke inhoud van de doelwet genomen te worden 

door de norm-adressaat zelf. Zowel in Nederland als in Zweden worden veel 

belangrijke beslissingen over wat ‘verantwoorde zorg’ of ‘goede zorg’ is genomen 

in de zorgplanbespreking door het personeel van de zorginstelling en de cliënt 

die zorg ontvangt samen. Ook worden zulke beslissingen genomen in de plannen 

en procedures die onderdeel zijn van het kwaliteitsmanagementsysteem van 

zorginstellingen. De overige actoren – bijvoorbeeld de zorginkopers bij gemeenten 

of zorgkantoren – vullen de beschikbare ruimte die de doelwet laat vaak niet 

met regels; zij schuiven op hun beurt de verantwoordelijkheid om deze regels 

te maken weer door waardoor deze uiteindelijk bij de zorginstellingen belandt. 

In de meeste documenten die opgesteld worden in het concretiseringsproces 

wordt de wetgevende stijl van de doelwet herhaald, waardoor de zorgaanbieders 

veel ruimte gelaten wordt om de precieze uitwerking van de doelwet te bepalen. 

Wanneer we kijken naar welk type actor de doelwet het meeste vorm geeft, blijkt 

het weinig uit te maken of een concretiseringsproces focust op private partijen 

of publieke organisaties: de ‘echte’ keuze over of iets wel of niet verantwoorde 

zorg is wordt vaak pas in de zorginstelling gemaakt.

Ten tweede laten de case studies zien dat de manier waarop een toezichthouder 

de doelwet en de gedetailleerde regels in zijn toezicht gebruikt van grote invloed 

is op het daadwerkelijke effect van de verschillende regels. Een toezichthouder 

kan besluiten om zelf aanvullende regels op te stellen die de doelwet nader 

invullen, maar kan er ook voor kiezen om per individueel geval te besluiten 

of de concrete regels die de normadressant heeft opgesteld of de concrete 

uitwerking die de normadressant heeft gekozen volgens de toezichthouder 

wel past bij de abstracte inhoud van de wet. Dit is een cruciale fase in het 

concretiseringsproces, omdat een actieve opstelling van de toezichthouder 

ervoor kan zorgen dat de overheid een eindoordeel kan blijven vellen over of 

de concretisering van de doelwet wel in de juiste richting plaatsvindt. Zonder 

deze controle door de toezichthouder op het concretiseringsproces staat het de 

normadressant compleet vrij om te beslissen over de uiteindelijke betekenis van 

de doelwet.
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Een dergelijke ‘feedback loop’ in het concretiseringsproces, waarin de 

gedetailleerde regels in het licht van het abstracte doel nogmaals bekeken 

kunnen worden, kan een deel van het dilemma oplossen waarin de wetgever 

onherroepelijk belandt bij het opstellen van doelwetgeving. Aan de ene kant 

zijn doelwetten bedoeld om de concrete regelgevingsbevoegdheid te delegeren 

naar lagere niveaus, om meer vrijheid te laten aan de norm-adressant. Aan de 

andere kant is doelwetgeving ook ontworpen om een zekere zeggenschap te 

behouden voor de nationale overheid in hoe het onderwerp wordt gereguleerd, 

omdat het onderwerp als te belangrijk wordt gezien om volledig te dereguleren 

of delegeren. Het vinden van een balans tussen nationale controle over het 

onderwerp en het delegeren van regulering is een dilemma dat inherent is aan 

het gebruik van doelwetgeving.

De twee case studies tonen aan dat wanneer een toezichthouder de ruimte 

heeft om abstracte regels toe te passen in concrete gevallen, dat ook deze 

regels – zowel de abstracte regels in de doelwet zelf als de abstracte regels 

die opgesteld worden in het concretiseringsproces – betekenis hebben in de 

concretisering. Als daarentegen een toezichthouder weinig handelingsruimte 

ziet, lijken alle abstracte doelvoorschriften ‘weg te smelten’: de regels verliezen 

hun relevantie in de toepassing van de doelwetgeving, omdat de normadressant 

niet verantwoordelijk wordt gehouden voor de resultaten die hij behaald in het 

implementeren van de abstracte doelvoorschriften.

Gemeentelijke autonomie is een belangrijk principe in het Zweedse 

publiekrecht. In Zweden is de regelgevende bevoegdheid in de zorg expliciet 

neergelegd bij de gemeenten. De traditie van gemeentelijke autonomie 

gecombineerd met de enge interpretatie van het legaliteitsbeginsel door de 

nationale toezichthouder beperkt in belangrijke mate de ruimte die nationale 

toezichthouder heeft om te controleren of de gemeenten op goede wijze de 

doelwetten in de ouderenzorg concretiseren. Het Zweedse concretiseringsproces 

is formalistisch: elke actor zal er zeer voor waken om niet de grenzen van de 

eigen regelgevende bevoegdheid te overschrijden. Slechts als er voor een regel 

gemaakt door het nationale bestuursorgaan een zeer expliciete wettelijke 

grondslag bestaat, zal de toezichthouder deze regel betrekken in het toezicht op 

de doelwet. Op de gemeentelijke invulling van de doelwet wordt geen toezicht 

gehouden, ondanks de verplichting van gemeenten om de doelvoorschriften van 

de doelwetten te implementeren. In Zweden ontbreekt daardoor de ‘feedback 

loop’ waarin de nationale toezichthouder de gedetailleerde concretiseringen 
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van de gemeenten en zorgaanbieders controleert ten opzichte van de abstracte 

doelvoorschriften van de wetgeving. In de praktijk is het vervaardigen van 

nieuwe wetgeving de enige manier voor de staat om de feitelijke concretisering 

te beïnvloeden.

De Nederlandse case study is een voorbeeld van het tegenovergestelde. Het 

concretiseringsproces focust minder op publieke actoren, en daarom spelen 

traditionele principes uit het publiekrecht zoals het legaliteitsbeginsel een 

minder grote rol. De niet-traditionele bronnen van regels – de verschillende 

soorten veldnormen, zoals het Kwaliteitskader Verantwoorde Zorg dat is 

opgesteld door diverse belangenpartijen – scheppen ruimte voor een evenmin 

traditionele toepassing van deze normen in het nationale toezicht. Alhoewel 

het private concretiseringsproces in Nederland op het eerste gezicht de meest 

vergaande delegatie van bevoegdheden lijkt te bevatten naar het veld van 

private actoren, toont de case study aan dat het tegenovergestelde waar is: de 

Inspectie voor de Gezondheidszorg in Nederland gebruikt de veldnormen in 

het toezicht en vergelijkt deze normen met de abstracte doelvoorschriften om 

te bepalen of de veldnormen voldoen aan de doelen van de wet. Vanwege het 

onvermogen van de Zweedse toezichthouder om toezicht te houden op de regels 

van de gemeente, leidt het Zweedse publieke concretiseringsproces tot de meest 

vergaande verschuiving van regulering naar zorgaanbieders. Daarom kan worden 

geconcludeerd dat concretisering van doelwetgeving nagenoeg volledig wordt 

neergelegd bij de norm-addressaat, behalve als de nationale toezichthouder of 

de zorginkopers een ‘feedback loop’ op de concretisering hebben gecreëerd, door 

toezicht te houden op basis van de abstracte doelvoorschriften van de doelwet.

Het dilemma dat inherent is aan het gebruik van doelwetgeving is de vraag hoe 

vrijheid en controle met elkaar te verzoenen zijn. Er moet een balans zijn tussen 

de vrijheid die de norm-adressaat nodig heeft om doelwetgeving te concretiseren 

en de controle door de toezichthouders op de abstracte doelen zodat ook de 

belangen van kwetsbare derden, zoals bewoners van verzorgingshuizen, worden 

meegewogen in de implementatie van de doelwetten. De wetgever moet zich 

bewust zijn van de spanning tussen vrijheid en controle bij het opstellen van 

doelwetgeving en dient gepaste maatregelen te nemen om een goede balans 

hiertussen te bereiken.
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