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Abstract

What conditions drive or impede the transfer and reception of laws and how? In other 
words, what is the social explanation of legal transplantation – one of the most 
common forms of legal change? The answers to these questions are important not 
only for social and legal scholars, but also for designers of legal reforms. This book 
presents an interdisciplinary attempt to explain the legal transplantation process by 
identifying conditions that shaped transplantation of EU regulatory rules to Central 
Eastern Europe. Based on a critical review of the existent knowledge about legal 
transplantation and similar phenomena (policy transfer, social learning, lesson 
drawing, and diffusion), the author develops an analytical framework, which aids in 
distinguishing the legal transplantation shaping conditions. The research includes case 
studies on the object of transfer, the process of transplantation, and two recipient 
countries - Lithuania and Poland. Using a comparative method, the author establishes 
the determining importance of institutional conditions, such as organisation of 
approximation activities, as well as ideational conditions, such as development of 
national discourses on the need and scope of legal approximation. Differently, 
structural and psychological conditions, often identified in the literature as 
determining the course and outcome of legal transplantation, appeared to be 
secondary. Indeed, in Lithuania, a deficient organisation of approximation activities,
in combination with political-administrative instability, and the weak national 
argument for early adoption of acquis, impeded the general process of legal 
approximation, despite the presence of strong external and internal political 
incentives. The accumulated delay in approximation of national legislation, together 
with the growing pressure for being on time, resulted in the erection of Potemkin 
villages. However, in the field of competition policy and state aid control, different 
sets of institutional and ideational conditions to those in the general process were 
established. Here the main impediments in the approximation process were caused by 
activities of interest groups and state’s protectionism. It is concluded that legal 
transplantation phenomena are better explained by arguments relying on institutional
and ideational logic, rather than on structural or psychological.
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Abstract

What conditions drive or impede the transfer and reception of laws and how? In other 
words, what is the social explanation of legal transplantation – one of the most 
common forms of legal change? The answers to these questions are important not 
only for social and legal scholars, but also for designers of legal reforms. This book 
presents an interdisciplinary attempt to explain the legal transplantation process by 
identifying conditions that shaped transplantation of EU regulatory rules to Central 
Eastern Europe. Based on a critical review of the existent knowledge about legal 
transplantation and similar phenomena (policy transfer, social learning, lesson 
drawing, and diffusion), the author develops an analytical framework, which aids in 
distinguishing the legal transplantation shaping conditions. The research includes case 
studies on the object of transfer, the process of transplantation, and two recipient 
countries - Lithuania and Poland. Using a comparative method, the author establishes 
the determining importance of institutional conditions, such as organisation of 
approximation activities, as well as ideational conditions, such as development of 
national discourses on the need and scope of legal approximation. Differently, 
structural and psychological conditions, often identified in the literature as 
determining the course and outcome of legal transplantation, appeared to be 
secondary. Indeed, in Lithuania, a deficient organisation of approximation activities,
in combination with political-administrative instability, and the weak national 
argument for early adoption of acquis, impeded the general process of legal 
approximation, despite the presence of strong external and internal political 
incentives. The accumulated delay in approximation of national legislation, together 
with the growing pressure for being on time, resulted in the erection of Potemkin 
villages. However, in the field of competition policy and state aid control, different 
sets of institutional and ideational conditions to those in the general process were 
established. Here the main impediments in the approximation process were caused by 
activities of interest groups and state’s protectionism. It is concluded that legal 
transplantation phenomena are better explained by arguments relying on institutional
and ideational logic, rather than on structural or psychological.



Summary 

What conditions shape the transfer and reception of laws, and how? “Explaining 
Legal Transplants” develops a theoretical analytical framework enabling to define 
conditions that shape legal transplantation. The developed framework is then applied 
in the analysis of transplantation of EU competition policy and state aid control rules 
to Central Eastern Europe during the accession process.

Currently, there is no single theory that would be capable of providing a satisfactory 
explanation of legal transplantation phenomena. The literature on legal transplantation 
is very varied in its interpretations of the phenomenon itself as well as in regards to 
the conditions that shape or determine the course of legal transfer. The political 
science literature is also divided in its conceptualisations of phenomena similar to 
legal transplantation. There are competing, and even conflicting, approaches on the 
same phenomenon, resulting in a diversity of possible explanations. This book 
contributes to the meta-judicial literature on legal transplants and political science 
studies on diffusion, social learning, lesson drawing, and policy transfer by 
developing analytical lenses that combine a variety of those valuable insights without 
altering their original claims.  
Furthermore, this book contributes to the theoretical literature on the European 
integration process by offering a theoretically-informed explanation of under-
researched aspects of the enlargement process – the transplantation of EU legal rules. 
In that way, this research links the literature on EU enlargement with studies on public 
policy, diffusion processes, regulation, and legal change. Finally, by including a 
strong comparative element into the research design, this research not only contributes 
to the still relatively scarce comparative literature on EU enlargement, but also creates 
prospects for making further generalisations. 

The book consists of twelve chapters and is arranged into four parts. The first part 
introduces the analysis of existent knowledge on legal transplants and similar
phenomena. The second part develops the theoretical analytical framework and drafts 
the empirical research strategy. The third part contains four empirical case studies: 
one on the process of transfer, one on the object of transfer, and another two on 
selected recipient countries. The fourth part includes three analytical-interpretative 
concluding chapters.

Chapter 1 introduces the research problem and the research strategy to address it. The 
main research focus lies on finding context-specific legal, economic, and socio-
political conditions that facilitated or impaired the process of transplantation of EU 
regulatory models to aspirant countries, as well as describing the causal processes
involved. The research approach followed is close to the modern critical realism 
perspective. The inquiry is built upon both the analysis of the existent theoretical 
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Summary 

What conditions shape the transfer and reception of laws, and how? “Explaining 
Legal Transplants” develops a theoretical analytical framework enabling to define 
conditions that shape legal transplantation. The developed framework is then applied 
in the analysis of transplantation of EU competition policy and state aid control rules 
to Central Eastern Europe during the accession process.

Currently, there is no single theory that would be capable of providing a satisfactory 
explanation of legal transplantation phenomena. The literature on legal transplantation 
is very varied in its interpretations of the phenomenon itself as well as in regards to 
the conditions that shape or determine the course of legal transfer. The political 
science literature is also divided in its conceptualisations of phenomena similar to 
legal transplantation. There are competing, and even conflicting, approaches on the 
same phenomenon, resulting in a diversity of possible explanations. This book 
contributes to the meta-judicial literature on legal transplants and political science 
studies on diffusion, social learning, lesson drawing, and policy transfer by 
developing analytical lenses that combine a variety of those valuable insights without 
altering their original claims.  
Furthermore, this book contributes to the theoretical literature on the European 
integration process by offering a theoretically-informed explanation of under-
researched aspects of the enlargement process – the transplantation of EU legal rules. 
In that way, this research links the literature on EU enlargement with studies on public 
policy, diffusion processes, regulation, and legal change. Finally, by including a 
strong comparative element into the research design, this research not only contributes 
to the still relatively scarce comparative literature on EU enlargement, but also creates 
prospects for making further generalisations. 

The book consists of twelve chapters and is arranged into four parts. The first part 
introduces the analysis of existent knowledge on legal transplants and similar
phenomena. The second part develops the theoretical analytical framework and drafts 
the empirical research strategy. The third part contains four empirical case studies: 
one on the process of transfer, one on the object of transfer, and another two on 
selected recipient countries. The fourth part includes three analytical-interpretative 
concluding chapters.

Chapter 1 introduces the research problem and the research strategy to address it. The 
main research focus lies on finding context-specific legal, economic, and socio-
political conditions that facilitated or impaired the process of transplantation of EU 
regulatory models to aspirant countries, as well as describing the causal processes
involved. The research approach followed is close to the modern critical realism 
perspective. The inquiry is built upon both the analysis of the existent theoretical 
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Chapter 5 defines the research strategy for empirical investigation and describes the 
selection of cases for comparative qualitative analysis. The chosen empirical research 
strategy of a case study matches the type of inquiry, the research question, the level of 
control an investigator had over actual behavioural events, and the type of studied 
phenomena. The choice for an explanatory case study directed the empirical inquiry 
towards answering how and why questions, as guided by theoretical propositions, 
rather than finding answers to the basic questions of who, what, and where. The
research design meets the criteria of (1) construct validity, (2) internal validity 
(important only for explanatory or causal case studies), (3) external validity, and (4) 
reliability. The rigour of the research design permitted the use of analytical 
generalisations. The process of selection of cases for comparative analysis enhanced 
the credibility and the effectiveness of empirical research findings. The choice of EU 
competition policy and state aid control was guided by its regulatory nature and 
importance in the common market. With regard to selecting country cases, only 
Central Eastern European countries that joined the European Union on the 1st of May 
2004 were considered. It was decided to choose the most representative countries in 
the group, which were also the most different from each other. A comparative analysis 
made the distinction of necessary conditions from contingent ones possible, which is 
usually more difficult to establish in a single case analysis.  

The third part of the book contains four explanatory case studies: one on the process 
of transfer, one on the object of transfer, and two on selected recipient countries. 
Chapter 6 presents the study on the process of transfer, which is a part of a more 
general socio-political and economic process of integration to the European Union. It 
reveals the determining importance of two elements of EU enlargement policy: the 
approximation requirement and the system of ‘control and support’. These two 
conditions had to ensure the desired course of legal transplantation through a number 
of generated causal mechanisms.
Chapter 7 introduces the case study on the object of transfer – EU competition policy 
and state aid control rules. It followed from this case study that qualities of EU 
competition policy and state aid control in fact do not facilitate the reception of legal 
transplants, but, on the contrary, impede it. Chapters 8 and 9 present in-depth studies 
on the reception of EU law and the approximation of national legislation in Poland 
and Lithuania. Both chapters have an almost identical thematic structure. First, the 
integration to the EU and the general process of legal approximation is examined by 
looking at three phases of integration: the early period, pre-accession, and accession. 
Then, approximation in the field of competition policy and state aid control, including 
the development of approximation commitment in this policy area, is discussed. Next, 
follows an overview of what was actually transplanted in the field of competition 
policy and state aid control. Finally, a discussion of conditions that determined the 
legal transplantation process in each phase of the integration is presented. 

In the early period of integration both countries opted for the American legal 
transplants, and not the European ones. The main reasons identified were: the specific 

knowledge as well as the analysis of the empirical case studies. The presumption 
followed is that in order to explain social reality, it is indispensable to attain not only 
the understanding of this reality, but also how it is conceptualised by others. 
Just like any research within the modern critical realism, this research too should be 
regarded as an evolving study of a reflexive agent that interprets the studied social 
structures with reference to the acquired theoretical knowledge about the world. As a 
result, the outcome of this research is unavoidably influenced by existing as well as by 
newly constructed conceptualisations of legal transplantation phenomena. 
The research strategy encompassed all steps needed for the development of the 
explanatory theory: (1) a preliminary description of phenomena for drafting the 
research strategy, (2) an analysis of the existent conceptualisations of legal 
transplants, (3) development of an integrated analytical framework, (4) development 
of a research strategy for empirical investigation, (5) external comparative analysis, 
(6) cases studies, (7) analysis of case studies using the analytical framework, (8) 
qualitative comparative analysis, (9) development of theoretical explanation about 
transplantation phenomenon.

The first part of the book presents the analysis of the existent knowledge: Chapter 2 
focuses on legal transplants in meta-juridical literature, whereas Chapter 3 discusses 
insights on similar phenomena in political science literature. The review of the legal 
transplants literature also deals with a number of issues related to the legal transplants
debate, such as the (im)possibility of legal transplants; the link between law and 
society in the explanation of a legal change; and, the possibility of social theory on 
legal change. The greatest value of the legal transplants literature is in conceptualising 
the legal transplants. The value of discourse on legal transplantation lies not in its 
theoretical expression, but in the questions raised and the call for an interdisciplinary 
approach. The review of the dominant approaches on diffusion, policy transfer, lesson 
drawing and social learning in the political science literature revealed a considerable 
overlap in conceptualisations that lead to competing explanations. The few attempts to 
integrate different accounts on transplantation phenomena into one explanatory 
framework were still reductionist, as they obscured the important differences in 
conceptualisations. 

The second part of the book includes two chapters: one on the analytical framework 
and one on the research methodology. Chapter 4 develops a theoretically-informed 
analytical framework for the analysis of legal transplantation. The framework is built 
on a compiled list of theoretical assumptions about possible conditions and their effect 
on legal transplantation and similar phenomena. Each theoretical claim is classified 
using the typology for mapping the explanatory arguments (Parsons, 2007) into four 
categories: (1) structural arguments underlining the importance of proximity and 
interdependence forces, (2) ideational arguments underlining the importance of 
pressure and opposition forces, (3) institutional arguments underlining the 
significance of path dependence and other institutional features, and (4) psychological 
arguments emphasising the importance of psychological wires.
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Chapter 5 defines the research strategy for empirical investigation and describes the 
selection of cases for comparative qualitative analysis. The chosen empirical research 
strategy of a case study matches the type of inquiry, the research question, the level of 
control an investigator had over actual behavioural events, and the type of studied 
phenomena. The choice for an explanatory case study directed the empirical inquiry 
towards answering how and why questions, as guided by theoretical propositions, 
rather than finding answers to the basic questions of who, what, and where. The
research design meets the criteria of (1) construct validity, (2) internal validity 
(important only for explanatory or causal case studies), (3) external validity, and (4) 
reliability. The rigour of the research design permitted the use of analytical 
generalisations. The process of selection of cases for comparative analysis enhanced 
the credibility and the effectiveness of empirical research findings. The choice of EU 
competition policy and state aid control was guided by its regulatory nature and 
importance in the common market. With regard to selecting country cases, only 
Central Eastern European countries that joined the European Union on the 1st of May 
2004 were considered. It was decided to choose the most representative countries in 
the group, which were also the most different from each other. A comparative analysis 
made the distinction of necessary conditions from contingent ones possible, which is 
usually more difficult to establish in a single case analysis.  

The third part of the book contains four explanatory case studies: one on the process 
of transfer, one on the object of transfer, and two on selected recipient countries. 
Chapter 6 presents the study on the process of transfer, which is a part of a more 
general socio-political and economic process of integration to the European Union. It 
reveals the determining importance of two elements of EU enlargement policy: the 
approximation requirement and the system of ‘control and support’. These two 
conditions had to ensure the desired course of legal transplantation through a number 
of generated causal mechanisms.
Chapter 7 introduces the case study on the object of transfer – EU competition policy 
and state aid control rules. It followed from this case study that qualities of EU 
competition policy and state aid control in fact do not facilitate the reception of legal 
transplants, but, on the contrary, impede it. Chapters 8 and 9 present in-depth studies 
on the reception of EU law and the approximation of national legislation in Poland 
and Lithuania. Both chapters have an almost identical thematic structure. First, the 
integration to the EU and the general process of legal approximation is examined by 
looking at three phases of integration: the early period, pre-accession, and accession. 
Then, approximation in the field of competition policy and state aid control, including 
the development of approximation commitment in this policy area, is discussed. Next, 
follows an overview of what was actually transplanted in the field of competition 
policy and state aid control. Finally, a discussion of conditions that determined the 
legal transplantation process in each phase of the integration is presented. 

In the early period of integration both countries opted for the American legal 
transplants, and not the European ones. The main reasons identified were: the specific 
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disclosed that differences in the patterns of transplantation were mainly the result of 
domestic developments within the recipient countries. These developments represent 
specific aspects of the changing social reality, such as: (1) the expansion of political 
and economic relations with the European Union; (2) the establishment of national 
institutions for the coordination of integration and approximation activities; (3) the 
progress of approximation activities; and (4) the development of national discourses 
and interpretations about the approximation requirement. The first two processes are 
external to legal transplantation, whereas the other two are internal. Each 
development represents dynamic sets of specific conditions (structural, institutional, 
and ideational) whose effect change over time in both their character and strength, as 
the social reality changes.
The comparison revealed six differences in the conditional contexts of the two 
countries.
First of all, there was a general “delay” in Lithuania, as compared to Poland, in the 
establishment of a political and economic relationship with the European Union. This 
“delay” in the establishment of structural proximity between the transplants exporting 
legal system and the recipient country was resolved only during the accession period.
Second, the “delay” in the development of structural proximity also caused the 
“delay” in the creation of external and internal institutional settings for the legal 
transplantation. All that hindered the start of the approximation activities. Third,
Lithuania, as compared to Poland, designed a different institutional structure for the 
coordination of integration and approximation activities. As the comparison disclosed,
the Lithuanian institutional structure appeared to be less effective and even caused 
problems that impeded the approximation of national legislation. Fourth, the 
development of approximation activities in Lithuania was not only delayed because of 
a general delay in development of economic and political relationships with the 
European union, but was also burdened by institutional impediments that were both 
external and internal to the legal transplantation process. Fifth, the national discourses 
on the scope and content of the approximation requirement and the related national 
commitment to approximate the legislation hampered the process of legal 
transplantation at the beginning in both countries. However, Poland was able to 
mitigate the weakness of the approximation requirement under the Europe Agreement 
by providing strong national reasoning for the need to approximate, whereas 
Lithuania did not develop such reasoning. Sixth, with participation in the Accession 
Partnerships most of institutional deficiencies in Lithuania were resolved; whereas a
lack of strong national reasoning for approximation in the context of association 
agreements lost its importance as a result of the approaching membership of the 
European Union. Two general conclusions about the shaping conditional contexts in 
the recipient countries were made. First of all, these contextual developments are
causally interlinked with each other, forming a complex causal mechanism that rests 
on several logics and actions. Thus, the expansion of political and economic relations 
with the European Union not only increased the structural proximity between the 
recipient country and the transplants importing system, but also promoted
establishment of coordinating institutions, which, in turn, furthered approximation 

qualities of the American legal transplant matched the existent economic policy goals 
better than the European rules; there was an active external advocacy for the 
American legal transplants, while there was none for the European models; and 
technical assistance smoothened the incorporation of the American legal transplants.
Based on these findings it was concluded that: (1) external advocacy increases the 
chances that the recipient country will opt for the advocated legal transplant; (2) the
specific qualities of the legal transplant, like the match with the current policy needs 
of the recipient country, make it more desirable for the governing elite; (3) the 
availability of technical support provides that even legal transplants with low 
structural proximity are successfully incorporated and applied.

In the pre-accession period, Poland, as well as Lithuania, opted exclusively for the 
European legal transplants, even though some European competition rules could not 
be even applied in the market of that time. At the same time, legal discourses had 
developed about the scope and need of approximation in both countries. The case 
study on Poland revealed that approximation of national law was rather selective. Due 
to the effectiveness of the existent national competition policy and the low payoffs 
associated with the policy change, the full approximation of national competition law 
with Acquis Communautaire and transplantation of the EU state aid control rules was 
postponed till the very last moment. Moreover, in its economic policy, Poland 
continued to apply a number of export aid schemes. These findings show the 
importance of domestic institutional and, especially, ideational conditions, despite the 
growing structural proximity with the EU. 
The case study on Lithuania revealed shortcomings in the organisation of 
approximation activities during the pre-accession period. The political struggle 
between two ministries, the ministry of European Affairs and the Ministry of Foreign 
Affairs, for the key role in the coordination of integration process, as well as the 
political intricacies around the Ministry of European Affairs, hindered the
coordination of approximation activities and delayed the start of PHARE projects 
aimed at translation services. The embedded case study on approximation in the area 
of competition policy and state aid control uncovered the limited political and 
financial independence of the national regulatory authority. Lithuanian Government 
continued to provide direct and indirect aid to different industries and even used to 
overrule the decisions of the national competition authority. These findings confirmed 
the weakness of the structural argument: neither the geographical proximity, nor the 
recipient country’s transplant bias, nor the growing interdependence between the 
transplants exporting system and the recipient country really mattered. Everything 
changed dramatically with the start of the accession period. However, speeding up the 
approximation process brought own disadvantages, such as trade-offs with quality or 
erection of Potemkin villages.

The fourth part of the book presents several qualitative comparative analyses and an 
interpretation of the findings. Chapter 10 establishes differences in the patterns and 
contexts of transplantation of EU law to Poland and to Lithuania. The analysis 
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disclosed that differences in the patterns of transplantation were mainly the result of 
domestic developments within the recipient countries. These developments represent 
specific aspects of the changing social reality, such as: (1) the expansion of political 
and economic relations with the European Union; (2) the establishment of national 
institutions for the coordination of integration and approximation activities; (3) the 
progress of approximation activities; and (4) the development of national discourses 
and interpretations about the approximation requirement. The first two processes are 
external to legal transplantation, whereas the other two are internal. Each 
development represents dynamic sets of specific conditions (structural, institutional, 
and ideational) whose effect change over time in both their character and strength, as 
the social reality changes.
The comparison revealed six differences in the conditional contexts of the two 
countries.
First of all, there was a general “delay” in Lithuania, as compared to Poland, in the 
establishment of a political and economic relationship with the European Union. This 
“delay” in the establishment of structural proximity between the transplants exporting 
legal system and the recipient country was resolved only during the accession period.
Second, the “delay” in the development of structural proximity also caused the 
“delay” in the creation of external and internal institutional settings for the legal 
transplantation. All that hindered the start of the approximation activities. Third,
Lithuania, as compared to Poland, designed a different institutional structure for the 
coordination of integration and approximation activities. As the comparison disclosed,
the Lithuanian institutional structure appeared to be less effective and even caused 
problems that impeded the approximation of national legislation. Fourth, the 
development of approximation activities in Lithuania was not only delayed because of 
a general delay in development of economic and political relationships with the 
European union, but was also burdened by institutional impediments that were both 
external and internal to the legal transplantation process. Fifth, the national discourses 
on the scope and content of the approximation requirement and the related national 
commitment to approximate the legislation hampered the process of legal 
transplantation at the beginning in both countries. However, Poland was able to 
mitigate the weakness of the approximation requirement under the Europe Agreement 
by providing strong national reasoning for the need to approximate, whereas 
Lithuania did not develop such reasoning. Sixth, with participation in the Accession 
Partnerships most of institutional deficiencies in Lithuania were resolved; whereas a
lack of strong national reasoning for approximation in the context of association 
agreements lost its importance as a result of the approaching membership of the 
European Union. Two general conclusions about the shaping conditional contexts in 
the recipient countries were made. First of all, these contextual developments are
causally interlinked with each other, forming a complex causal mechanism that rests 
on several logics and actions. Thus, the expansion of political and economic relations 
with the European Union not only increased the structural proximity between the 
recipient country and the transplants importing system, but also promoted
establishment of coordinating institutions, which, in turn, furthered approximation 
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The two decisive events created necessary conditions that promoted the 
approximation of national legislation through several generated causal mechanisms. 
For example, as the first event, the national ratification of the Europe Agreement, 
established the formal approximation commitment, national governments were 
obliged to initiate and to organise approximation activities. That included establishing 
of responsible institutions and agencies, drafting of secondary legislation, introducing 
adjustments to the legislative procedures, assigning the needed financial means, and 
forming supervision and control arrangements for approximation process. Here the
formal approximation commitment is the necessary condition that promoted 
transplantation of EU legal rules during the pre-accession period.
With the start of the accession period, another condition became more important than 
the formal approximation commitment: the participation in the Accession 
Partnerships, which is the second necessary condition that promoted transplantation of 
EU legal rules during the later stage of integration to the EU, the accession period.
The participation in the Accession Partnerships brought a qualitative change to the 
process of transplantation of EU law through bringing more order and control as well 
as a better focused technical assistance.
The effect of these two necessary conditions should be primarily associated with an 
institutional logic of the explanatory argument, which explains the behaviour of an 
‘actor’ as shaped by man-made institutions. However, the effect of these necessary 
conditions and the causal mechanisms triggered by them was obstructed in Lithuania, 
which is the deviant case in the suggested explanation. Four causes explain the 
deviation in Lithuania: (1) problems of understanding and communication, (2) 
existent legal culture and practice, (3) shortcomings in organisational and 
administrative structure, and (4) ‘the stress of accession’. These four causes generated 
a number of ideational and institutional constraints that limited the effectiveness of 
the national approximation commitment. As a result, the causal mechanism for 
approximation, as generated by the establishment of the national approximation 
commitment, was levelled by a number of typical for Lithuania’s case ideational and
institutional constraints. 
The deviant case of Lithuania shows that importance of individual domestic qualities 
should not be underestimated, particularly, when explaining the patterns of legal 
transplantation. Similarly, as the case study on transplantation of EU law in the field 
of competition policy and state aid control disclosed that there might be policy area-
specific deviations.

Finally, the value of the suggested theoretical analytical framework in developing a
wieldier explanation of the legal transplantation phenomenon is emphasised. The 
framework effectively integrates a variety of theoretical insights from different
literatures and disciplines about conditions shaping the legal transplantation process
into a single analytical tool for analysis and explanation of legal transplantation in 
general, but, in particular, for describing the patterns of transplantation, including the 
complex picture of interactions and developments, as it was the case in this research.

activities, as soon as a supporting legal discourse developed. Second, this causal 
mechanism did not work in Lithuania the way it did in Poland. The comparison of the 
country-specific contextual developments revealed that there were intervening 
institutional and ideational conditions that hampered its functioning.

Chapter 11 focuses specifically on the differences between the transplantation of EU 
competition policy and state aid control rules to Poland and to Lithuania. The chapter 
provides the answer to the question pertaining to the importance of policy area-
specific differences in explaining legal transplantation conditioning forces. In 
addition, the importance of particular qualities of the legal transplantation object – EU 
competition policy and state aid control rules – in determining the patterns of legal 
transplantation in Poland and Lithuania is discussed. The analysis led to the 
conclusion that in both countries legal transplantation in the field of competition 
policy and state aid control was shaped by area specific contextual conditions. Due to 
the very regulatory nature of competition policy and the importance attributed to state 
aid in the post-transitional economies, the main conditions were associated with 
pressure forces guided by beliefs.
It was revealed that some conditions, which contributed to furthering approximation 
in general, constrained approximation in the field of competition policy and state aid 
control. For example, in Lithuania, a greater involvement of government in the 
approximation process improved the coordination of approximation activities; 
however, in the field of competition policy and state aid control, the government’s 
activism was hindering the enforcement of transplanted rules. In addition to the 
importance of policy area-specific conditions, implications of country specific 
differences were established. For example, the Lithuanian government, when drafting 
the negotiations position in the competition policy chapter, carried almost no 
consultations with social and corporate parties, mainly due to the time pressure. It is 
not surprising that negotiations in this policy area were closed already at the 
beginning of the accession process. Differently from Lithuania, Poland extensively 
consulted various social and corporate groups and was the last to close the concerned 
policy chapter in the negotiations. 

Chapter 12 provides a general theoretical explanation of transplantation of EU law to 
aspirant countries by identifying the decisive events, the necessary conditions, and the 
underlying causal mechanisms. It then looks at the deviant case of Lithuania, in which 
the workings of these causal mechanisms were constrained, and goes on to discuss the 
causes of deviation. 
The first of the two identified decisive events is the national ratification of the Europe 
Agreement – the act that established a formal approximation commitment under the 
national law of the aspirant country. The second decisive event is associated with the 
launching of the Accession Partnerships, which incorporated aspirant countries into a
highly institutionalised and structured process furthering the required approximation 
of national legislation.
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The two decisive events created necessary conditions that promoted the 
approximation of national legislation through several generated causal mechanisms. 
For example, as the first event, the national ratification of the Europe Agreement, 
established the formal approximation commitment, national governments were 
obliged to initiate and to organise approximation activities. That included establishing 
of responsible institutions and agencies, drafting of secondary legislation, introducing 
adjustments to the legislative procedures, assigning the needed financial means, and 
forming supervision and control arrangements for approximation process. Here the
formal approximation commitment is the necessary condition that promoted 
transplantation of EU legal rules during the pre-accession period.
With the start of the accession period, another condition became more important than 
the formal approximation commitment: the participation in the Accession 
Partnerships, which is the second necessary condition that promoted transplantation of 
EU legal rules during the later stage of integration to the EU, the accession period.
The participation in the Accession Partnerships brought a qualitative change to the 
process of transplantation of EU law through bringing more order and control as well 
as a better focused technical assistance.
The effect of these two necessary conditions should be primarily associated with an 
institutional logic of the explanatory argument, which explains the behaviour of an 
‘actor’ as shaped by man-made institutions. However, the effect of these necessary 
conditions and the causal mechanisms triggered by them was obstructed in Lithuania, 
which is the deviant case in the suggested explanation. Four causes explain the 
deviation in Lithuania: (1) problems of understanding and communication, (2) 
existent legal culture and practice, (3) shortcomings in organisational and 
administrative structure, and (4) ‘the stress of accession’. These four causes generated 
a number of ideational and institutional constraints that limited the effectiveness of 
the national approximation commitment. As a result, the causal mechanism for 
approximation, as generated by the establishment of the national approximation 
commitment, was levelled by a number of typical for Lithuania’s case ideational and
institutional constraints. 
The deviant case of Lithuania shows that importance of individual domestic qualities 
should not be underestimated, particularly, when explaining the patterns of legal 
transplantation. Similarly, as the case study on transplantation of EU law in the field 
of competition policy and state aid control disclosed that there might be policy area-
specific deviations.

Finally, the value of the suggested theoretical analytical framework in developing a
wieldier explanation of the legal transplantation phenomenon is emphasised. The 
framework effectively integrates a variety of theoretical insights from different
literatures and disciplines about conditions shaping the legal transplantation process
into a single analytical tool for analysis and explanation of legal transplantation in 
general, but, in particular, for describing the patterns of transplantation, including the 
complex picture of interactions and developments, as it was the case in this research.
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1.1. Reasons for This Research 

Legal transplantation is one of the most common ways of legal change in human 
history since the times of Roman Empire. In many cases legal transplantation takes 
place because of a need for different or better laws: lawyers, in a broad meaning, 
borrow what is needed from other legal systems to solve issues and gaps in the local 
legal system. Such legal transplantation will be little noticed by a general public and 
most probably will take place under general agreement in the legal world, because 
lawyers themselves initiate a legal change.

The transplantation of EU law to Central Eastern European countries aspiring for 
membership in the European Union was no doubts different in its scope. In fact, this 
was an extraordinary endeavour, in which a variety of actors were involved. The 
amount of law that each aspirant country had to incorporate exceeded 80,000 pages of 
Acquis Communautaire – “had to”, because incorporation of EU law, including 
adjustment of the remaining national legislation, was one of the membership 
requirements. At the same time, there was political will, broadly supported by people 
in these countries, to join the European Union after the years of descent of pseudo-
socialist autocratic regimes. 

Today we know that transplantation of EU law into Central Eastern European 
countries is a success story. Though it took more than a decade to transpose the 
European norms and regulations,  by now all these countries are member states of the 
European Union. Since 20041 the Acquis Communautaire has been fully in force and 
has been applied by the national institutions and national courts of these countries.

Due to its exceptionality, the process of the EU enlargement and, in particular, the 
role of the EU conditionality policy in supporting the legal change in aspirant 
countries received a lot of attention in academic literature. However, there are still 
few studies attempting to explain the process of transplantation of EU law to Central 
Eastern European countries. Even more seldom are interdisciplinary attempts that 
would combine knowledge and research experience from two or several disciplines in 
order to explain the phenomenon in a new light. This book aspires to buck this trend 
of neglect by providing that interdisciplinary explanation of the transplantation of EU 
law to aspirant countries.

1 The candidate countries joined the European Union not in the same time. The eight Central Eastern 
European countries (the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, 
Slovenia), together with Malta and Cyprus, joined the European Union in 2004, but Bulgaria and 
Romania only in 2007. 
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1.1. Reasons for This Research 

Legal transplantation is one of the most common ways of legal change in human 
history since the times of Roman Empire. In many cases legal transplantation takes 
place because of a need for different or better laws: lawyers, in a broad meaning, 
borrow what is needed from other legal systems to solve issues and gaps in the local 
legal system. Such legal transplantation will be little noticed by a general public and 
most probably will take place under general agreement in the legal world, because 
lawyers themselves initiate a legal change.

The transplantation of EU law to Central Eastern European countries aspiring for 
membership in the European Union was no doubts different in its scope. In fact, this 
was an extraordinary endeavour, in which a variety of actors were involved. The 
amount of law that each aspirant country had to incorporate exceeded 80,000 pages of 
Acquis Communautaire – “had to”, because incorporation of EU law, including 
adjustment of the remaining national legislation, was one of the membership 
requirements. At the same time, there was political will, broadly supported by people 
in these countries, to join the European Union after the years of descent of pseudo-
socialist autocratic regimes. 

Today we know that transplantation of EU law into Central Eastern European 
countries is a success story. Though it took more than a decade to transpose the 
European norms and regulations,  by now all these countries are member states of the 
European Union. Since 20041 the Acquis Communautaire has been fully in force and 
has been applied by the national institutions and national courts of these countries.

Due to its exceptionality, the process of the EU enlargement and, in particular, the 
role of the EU conditionality policy in supporting the legal change in aspirant 
countries received a lot of attention in academic literature. However, there are still 
few studies attempting to explain the process of transplantation of EU law to Central 
Eastern European countries. Even more seldom are interdisciplinary attempts that 
would combine knowledge and research experience from two or several disciplines in 
order to explain the phenomenon in a new light. This book aspires to buck this trend 
of neglect by providing that interdisciplinary explanation of the transplantation of EU 
law to aspirant countries.

1 The candidate countries joined the European Union not in the same time. The eight Central Eastern 
European countries (the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, 
Slovenia), together with Malta and Cyprus, joined the European Union in 2004, but Bulgaria and 
Romania only in 2007. 
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1.4. The Research Question 

The case specific research question is concerned with both (1) finding out a context 
specific set of legal, economic, and socio-political conditions that facilitated or 
impaired the process of transplantation of EU regulatory models to aspirant countries, 
and (2) revealing how these conditions exercised that influence.

Consequently, the Case Specific Research Question lauds in a following way:

What conditions influenced the pattern of transplantation of EU regulatory models 
into legal systems of aspirant countries aspiring, and how, through which causal 
processes, did these conditions exercise that influence? 

At the abstract level the same research question would be following: 

What conditions influence the way legal transplantation takes place in a complex 
socio-political environment and through which causal processes do these conditions 
exercise that influence? 

1.5. How to Research?

1.5.1. Explanation Within Different Research Approaches

The Research Question as it is formulated above requires both identification of 
conditions that influenced transplantation of the EU regulatory models and 
explanation how these conditions exercised that influence, in order to explain legal 
transplantation phenomena. 

However, what is an explanation? Scholars attach very different meanings to what 
explanation is, depending on their ontological and epistemological stance – the so-
called research perspective or research approach. Evidently, there are a variety of 
research perspectives and each of them has a distinct understanding of what scientific 
knowledge is, what inferences can be used, and what research methodology should be 
applied. Furthermore, there are a variety of understandings of the warrants that can be 
claimed for the research results and conclusions.

Here is a brief overview of how scientific explanation is understood by the four most 
popular research approaches: positivism, relativism, constructivism, and realism.3

3 For an overview of different scientific traditions and approaches see: Martin Hollis and Steve 
Smith, Tarptautiniai Santykiai: Aiškinimas ir Supratimas (ALK, Tyto Alba 1998); For original 
publication in English see: Martin Hollis and Steve Smith, Explaining And Understanding 

1.2. Conceptual Lenses & Interdisciplinarity

The transplantation of the EU regulatory models into Central Eastern European 
candidate countries is studied using the conceptual lenses of “legal transplants”. The 
concept is broadly used in the so-called meta-juridical disciplines, such as legal 
history, legal philosophy, legal theory, and sociology of law,2 but especially in 
comparative law. In addition, political science literatures on policy diffusion, lesson 
drawing, social learning, and policy transfer, aiming at conceptualising and 
explaining of similar to legal transplants phenomena, are consulted in order to 
transcend the theoretical and methodological limitations of discipline that is less 
concerned with theoretical modelling. The interdisciplinary approach enables to use 
knowledge from different disciplines in order to develop a better explanation.

1.3. Research Objectives

The specific case is the transplantation of the EU regulatory models into Central 
Eastern European countries aspiring for membership in the European Union.  
Important here is to acknowledge that transplantation was not an autonomous 
phenomenon, but a part of a broader socio-political process of integration into the 
European Union, which presumably did determine at large the legal transplantation 
process. It is important to note that the main incentives for legal transplantation were 
political: on the one hand, there was the EU conditionality policy with the 
requirement to accept EU regulations; on the other hand, there was a political will, 
broadly supported by populations in aspiring countries, to join the European Union.

The first aim of the research is to explain the pattern of transplantation of EU 
regulatory models to Central Eastern European countries aspiring for membership of 
the European Union. Since this explanation includes revealing causalities, the 
research focuses on establishing (1) which conditions had influenced the way the 
transplantation of EU regulatory models into aspirant members took place; and (2) 
revealing how and through which causal processes did these conditions exercise that 
influence.

The second aim of this research is to develop a theoretical framework for analysis and 
explanation of legal transplantation phenomena taking place in a complex socio-
political environment (for example, as a part of a broader socio-political process), 
which would provide with a list of possible conditions that shape the legal 
transplantation.

2 Randall Lesaffer and Jan Arriens, European Legal History (Cambridge University Press 2009) 515.
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1.4. The Research Question 

The case specific research question is concerned with both (1) finding out a context 
specific set of legal, economic, and socio-political conditions that facilitated or 
impaired the process of transplantation of EU regulatory models to aspirant countries, 
and (2) revealing how these conditions exercised that influence.

Consequently, the Case Specific Research Question lauds in a following way:

What conditions influenced the pattern of transplantation of EU regulatory models 
into legal systems of aspirant countries aspiring, and how, through which causal 
processes, did these conditions exercise that influence? 

At the abstract level the same research question would be following: 

What conditions influence the way legal transplantation takes place in a complex 
socio-political environment and through which causal processes do these conditions 
exercise that influence? 

1.5. How to Research?

1.5.1. Explanation Within Different Research Approaches

The Research Question as it is formulated above requires both identification of 
conditions that influenced transplantation of the EU regulatory models and 
explanation how these conditions exercised that influence, in order to explain legal 
transplantation phenomena. 

However, what is an explanation? Scholars attach very different meanings to what 
explanation is, depending on their ontological and epistemological stance – the so-
called research perspective or research approach. Evidently, there are a variety of 
research perspectives and each of them has a distinct understanding of what scientific 
knowledge is, what inferences can be used, and what research methodology should be 
applied. Furthermore, there are a variety of understandings of the warrants that can be 
claimed for the research results and conclusions.

Here is a brief overview of how scientific explanation is understood by the four most 
popular research approaches: positivism, relativism, constructivism, and realism.3

3 For an overview of different scientific traditions and approaches see: Martin Hollis and Steve 
Smith, Tarptautiniai Santykiai: Aiškinimas ir Supratimas (ALK, Tyto Alba 1998); For original 
publication in English see: Martin Hollis and Steve Smith, Explaining And Understanding 
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that generate social phenomena. Although these mechanisms are not always directly
observable, “positing their existence gives us the best explanation of social action”14.

The choice for a certain research perspective determines what and how will be 
explained, including what warrants can be given to research results and by who. At 
the same time, the choice for a certain research perspective is also very personal. In 
making this choice not only such criteria as the purpose of research, conceptual 
context, research questions, methods, validity are important, but also a variety of 
environmental conditions, such as personal and political goals, perceived problems, 
personal experience, etc.15

The epistemological and ontological underpinnings of critical realism, and in 
particular what meaning is attached to a scientific explanation, matches well with our 
research purpose, conceptual context, research questions, and the interdisciplinary 
ambition. Critical realism is also close to my view on research. It is thus not 
surprising that critical realism was chosen as the research approach. Therefore it 
seems relevant to shed more light on the key characteristics of critical realism, what, 
in turn, will help the reader understand the logic of this research.

1.5.2. Key Attributes of (Modern) Critical Realism

Critical realism claims that there are facts that are not directly observable about social 
phenomena – such as interests, preferences, institutions, bonds, norms, opportunities 
and constraints – and that, to make claims about these facts, we must make inferences 
from things that we can observe.16

According to critical realists something is real if it has a causal effect, that is, if it 
affects behaviour and makes a difference.17 Realists distinguish three ontological 
domains: the empirical (what we ‘experience’ as real), the actual (what happens 
independently of whether we observe that), and the real (the deepest level of reality, 
constituted by mechanisms with generative power).18

Realism: Essential Readings (Routledge 1998); Alexander M. Clark, 'Critical Realism', The SAGE 
Encyclopedia of Qualitative Research Methods (1st edn, Sage Publications 2008).
14 Hollis and Smith (1990) 207.
15 Joseph A. Maxwell, 'Designing A Qualitative Study', Handbook of Applied Social Research Methods 
(2nd edn, Sage Publications 2009) 214-253.
16 6 and Bellamy (2012) 60.
17 Mats Alvesson and Kaj Skoldberg, '(Post-)Positivism, Social Constructionism, Critical Realism: 
Three Reference Points In The Philosophy Of Science', Reflexive Methodology (2nd edn, Sage 
Publications 2010) 41.
18 Jeppesen, 'Critical Realism As An Approach To Unfolding Empirical Findings' (2005) 4 The Journal 
of Transdisciplinary Environmental Studies.

In a positivist approach, a scientific explanation, similarly as in natural sciences, 
refers to the establishment of regular causal relationships and laws that make 
prediction possible. Prediction is more important than an explanation associated with 
finding answers to questions such as ‘how’ and ‘why’.4 Often explanation is abridged 
to showing just that two variables are strongly associated with each other without 
making any further inferences.5

Differently, relativists6 claim that a scientific explanation is always ‘relative to’ the 
paradigms and conceptual frameworks within which we collect and analyse data.7 The 
extreme relativism claims that “(1) there is no compelling reason to accept that 
scientific explanations are true or false on the bass of determinate facts; (2) scientific 
methods of research and inference do not alone supply such a compelling reason”8.

Within a constructivist approach9, which is often associated with relativism, it is 
claimed that the main aim of any research project is to understand what is happening 
by studying actions and practices “in narratives that point to the beliefs and desires 
that cause them”10, because social action is driven by the subjective motive of the 
actor.11 According to constructivists, in order to explain an object or action, we have 
to interpret it in the wider discourse of which both the studied phenomenon and an 
investigator are a part.12 Consequently, the identification of those discourses and their 
influence on construction of understandings about reality should be the concern of the 
conducted research.

Finally, for critical realism13 explanation is not about establishment of predictable 
patterns, as it is claimed by positivists, but about identification of causal mechanisms 

International Relations(Clarendon Press 1990); David Marsh and Paul Furlong, 'A Skin, Not A 
Sweater: Ontology And Epistemology In Political Science', Theory and Methods in Political 
Science (2nd edn, Palgrave Macmillan 2002) 17-41; Perri 6 and Christine Bellamy, Principles Of 
Methodology: Research Design In Social Science (Sage 2012).  
4 6 & Bellamy (2012) 17.
5 ibid.
6 Also referred as an interpretative approach, however, as argued by Perri 6 and Christine Bellamy,
interpretation is an  indispensable part of any scientific activity, also within positivism. See: 6 and 
Christine Bellamy (2012) 11, 17, 18.
7 6 and Bellamy (2012) 55. 
8 Ibid.
9 Though some claim that constructivism should not be linked with relativism. See: Perri 6 and
Christine Bellamy (2012) 57-58.
10 Mark Bevir and Rod Rhodes, 'Interpretation As Method, Explanation, And Critique: A Reply' (2004) 
6 British Journal of Politics and International Relations, 156.
11 Mark Bevir, 'Historical Understanding And The Human Sciences' (2007) 1 Journal of the Philosophy 
of History, 259-270.
12 See argumentation of Mark Bevir and Rod Rhodes in: Mark Bevir and Rod A.W. Rhodes, 
'Interpretive Theory', Theory and methods in political science (2nd edn, Palgrave Macmillan 2002). See 
also: Bevir and Rhodes (2004).
13 See: Andrew Collier, Critical Realism: An Introduction To Roy Bhaskar’S Philosophy (Verso 1994); 
Ray Pawson and Nick Tilley, Realistic Evaluation (Sage 1997); Margaret Scotford Archer, Critical 
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that generate social phenomena. Although these mechanisms are not always directly
observable, “positing their existence gives us the best explanation of social action”14.

The choice for a certain research perspective determines what and how will be 
explained, including what warrants can be given to research results and by who. At 
the same time, the choice for a certain research perspective is also very personal. In 
making this choice not only such criteria as the purpose of research, conceptual 
context, research questions, methods, validity are important, but also a variety of 
environmental conditions, such as personal and political goals, perceived problems, 
personal experience, etc.15

The epistemological and ontological underpinnings of critical realism, and in 
particular what meaning is attached to a scientific explanation, matches well with our 
research purpose, conceptual context, research questions, and the interdisciplinary 
ambition. Critical realism is also close to my view on research. It is thus not 
surprising that critical realism was chosen as the research approach. Therefore it 
seems relevant to shed more light on the key characteristics of critical realism, what, 
in turn, will help the reader understand the logic of this research.

1.5.2. Key Attributes of (Modern) Critical Realism

Critical realism claims that there are facts that are not directly observable about social 
phenomena – such as interests, preferences, institutions, bonds, norms, opportunities 
and constraints – and that, to make claims about these facts, we must make inferences 
from things that we can observe.16

According to critical realists something is real if it has a causal effect, that is, if it 
affects behaviour and makes a difference.17 Realists distinguish three ontological 
domains: the empirical (what we ‘experience’ as real), the actual (what happens 
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constituted by mechanisms with generative power).18

Realism: Essential Readings (Routledge 1998); Alexander M. Clark, 'Critical Realism', The SAGE 
Encyclopedia of Qualitative Research Methods (1st edn, Sage Publications 2008).
14 Hollis and Smith (1990) 207.
15 Joseph A. Maxwell, 'Designing A Qualitative Study', Handbook of Applied Social Research Methods 
(2nd edn, Sage Publications 2009) 214-253.
16 6 and Bellamy (2012) 60.
17 Mats Alvesson and Kaj Skoldberg, '(Post-)Positivism, Social Constructionism, Critical Realism: 
Three Reference Points In The Philosophy Of Science', Reflexive Methodology (2nd edn, Sage 
Publications 2010) 41.
18 Jeppesen, 'Critical Realism As An Approach To Unfolding Empirical Findings' (2005) 4 The Journal 
of Transdisciplinary Environmental Studies.
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For the analysis of those complex mechanisms deductive inference is not sufficient, 
because it is limited in the guidance it provides.30 Therefore, abductive31 and 
retroductive32 inference should be used to compliment the deductive reasoning,
moving the analysis of empirical findings beyond the original research premise. Used 
in combination, abductive and retroductive inference can lead to formation of a new 
conceptual framework or theory.33 Although, similarly as in deduction, findings are 
compared with an initial theoretical framework, the data that was not included into the 
initial framework is not excluded, but, on the contrary, is considered as important for 
the re-interpretation of the initial theory. Therefore, both analytical methods support 
creation of new knowledge that cannot be gained through deductive inference only.34

1.5.3. Critical Realism for Development of Explanatory Theory

The most important aspect of critical realism is that it can be used for the 
development of explanatory theory, using the power of four modes of inference:
deduction, induction, abduction, and retroduction. Therefore, in comparison with 
other two dominant approaches on theory building, the emergent theory building,
using mainly inductive inference, and the confirmatory theory testing, using 
hypothetic-deductive inference, critical realism is seen as better equipped for 
development of explanatory theory. As Haig argues “it is well known that conclusions 
of valid deductive arguments preserve the information and knowledge contained in 
their premises” and that although inductive arguments add new information they are 
only descriptive in nature.35 According to critical realists, the Popper-Hempel 
explanatory model does not contain any explanation at all: “what is said to be 
explanation does not actually explain anything; it just describes a law-like / statistical 
relation and the explanations do not identify any causal mechanism”36.

30 ibid. 
31 Abduction involves analysing data that fall outside of an initial theoretical frame or premise. 
Similarly as in the case of induction, the conclusion is made with reference to data that was not 
included in the premises, but in the abduction there is implicit or explicit appeal to explanatory 
considerations, whereas in induction there is not; in induction there is only an appeal to observed 
frequencies or statistics. See: Igor Douven, 'Abduction', The Stanford Encyclopedia of Philosophy (1st 
edn, 2011).
32 Retroduction is a method of conceptualising which requires identification of circumstances without 
which the concept cannot exist. See: P. Downward and A. Mearman, 'Retroduction As Mixed-Methods 
Triangulation In Economic Research: Reorienting Economics Into Social Science' (2006) 31 
Cambridge Journal of Economics. See also Ragin’s visualisation of general procedure of retroductive 
analysis: Charles C Ragin, Constructing Social Research (Pine Forge Press 1994) 57.
33 Danermark (2002). 
34 Maryann Ayim, 'Retroduction: The Rational Instinct' (1974) 10 Transactions of the Charles S. Peirce 
Society; Tomis Kapitan, 'Peirce And The Autonomy Of Abductive Reasoning' (1992) 37 Erkenntnis; 
Martin Lipscomb, 'Abductive Reasoning And Qualitative Research' (2012) 13 Nursing Philosophy.
35 Brian D. Haig, 'Exploratory Factor Analysis, Theory Generation, And Scientific Method' (2005) 40 
Multivariate Behavioral Research.
36 Danermark (2002) 108.

The concept of mechanisms is central to critical realist ontology. These mechanisms 
exist as part of complex compositions, beneath the empirical surface and are not 
directly observable. However, mechanisms exist even when they are not triggered, or 
when their effect is impossible to trace, due to the effect of other mechanisms.19

Contemporary20, and in particular, modern critical realism21, influenced by relativists 
critique22, acknowledged that social phenomena do not exist independently of our 
interpretations of them and, thus, our knowledge about the world is theory-laden. 
Therefore, we need to identify and to understand both the ‘external’ reality and the 
social construction of that ‘reality’ in order to explain the phenomena.23 This would 
include analysis of academic and social discourses and traditions, within which 
investigators conduct their research. However, the need to consider discourses and 
context does not deny the empirical investigation as such. On the contrary, 
identification of discourses asks for empirical research. According to realists a
scientific explanation is also a criticism, not in addition to, but by virtue of its 
explanatory work.24

Similarly as relativists, modern critical realists will acknowledge the importance of 
structures. However, these do not determine the actions of agents, but constrain or 
facilitate them. Social science involves the study of reflexive agents and these agents 
can deconstruct or reconstruct structures.25

At the same time, causal explanation remains central to critical realism. However, in
critical realism causation is employed differently than in a positivist tradition. 
Realists reject the standard Humean “secessionist” view that causation involves 
regularities among sequences of events”.26 For realists observable regularities do not 
mean anything: “what causes something to happen has nothing to do with the number 
of times we observe it happening”27. Causal explanation is about detection of those 
deeper lying, not always observable, causal mechanisms,28 discovering if they have 
been activated and under what conditions, in order to “understand the interplay 
between them and how they shape the outcome”29.

19 Critics see the claim by critical realism impossible to observe mechanisms as its weakness, pointing 
that it is problematic to say something about causes which are not visible. See: Alvesson (2010) 42.
20 Hollis and Smith (1990) 237.  
21 See: Clark (2008). See also: Collier (1994). 
22 Marsh and Furlong (2002) 31.
23 ibid. 
24 Roy Bhaskar, A Realist Theory Of Science: Classical Texts In Critical Realism (Taylor & Francis 
2008). 
25 David Marsh, 'Marxism', Theory And Methods In Political Science (2nd edn, Palgrave 2002) 161.
26 R. Andrew Sayer, Realism And Social Science (Sage 2000) 13.
27Sayer (2000) 14.
28 See: Alvesson and Sköldberg (2010) 40; Sayer (2000) 14.
29 Berth Danermark, Explaining Society (Routledge 2002) 59. 
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that quantification is possible. Here the size of the samples studied is crucial in 
making generalizations that are supposed to enable prediction, explanation, and 
understanding of social phenomena. At the same time, the more reduced and 
crystallized the definition of the research problem and object is, the better results can 
be expected. However, the reductionism is also the weak point of positivist approach. 

For the research in the relativist and constructivist tradition, qualitative methods are 
employed with a preference of in-depth descriptive or exploratory case studies, 
sometimes over a period of time. Operationalization of concepts is important, but 
these are developed and redefined during the research process. Differently from
positivist research, hypotheses are not formed and thus, are not guiding the research 
process. Ideas about the social phenomena are developed through induction from 
evidence. The research problem, as well as the research object, is not reduced, but 
broadened up: the research problem is placed into context, since problems are better 
understood if a whole picture is taken into account. Generalisations that are made are 
very much contextual, although the patterns (not regularities) that are identified are 
further explained by the theories developed for understanding. 42 In sum, in this 
approach understanding is more important than explanation.

Critical realism sees the analysis of both the reality and how it is conceptualised as 
important parts of research. For realists, objects in social science can be described as 
both individual phenomena, as well as manifestations of general structures, which are 
not directly observable.43 In order to recognise and describe these structures we need 
theories and concepts, which allegedly identify these structures. Consequently, both 
theory and reality are important for the research. In this, as well as in some other 
methodological aspects, critical realism bridges the two other research approaches –
positivism and relativism. However, there are several features that differentiate 
critical realism from these two approaches. For example, differently from positivism,
the focus lies on “what an object is and the things it can do by virtue of its nature”44,
not on discovery of predictable patterns. On the other hand, differently from 
relativism, critical realism seeks to provide causal explanation, not understanding. 

To arrive at in-depth knowledge about reality, the intensive research design is 
applied, which mainly includes qualitative methods. Quantitative methods might be 
applied in the initial stage of research for identification of tendencies, especially in 
extensive research, however, the data will be not used to make causal explanations.45

In general, critical realists argue for a combination of different types of research
design, including application of an interdisciplinary perspective. For example, Sayer 

42 For overview of different scientific traditions and approaches see: Marsh and Furlong (2002) 17-41.
43 Danermark (2002) 88.
44 Danermark (2002) 55.
45 Tony Lawson, 'Economics And Expectations', Keynes, Knowledge and Uncertainty (1st edn, Edward 
Elgar 1994); Tony Lawson, Economics And Reality (Routledge 1997).

The Explanatory Theory Development Model gives central roles to abductive and 
retroductive inference, instead of deductive and inductive reasoning. However, 
deductive and inductive reasoning remains important in this model. Danermark 
emphasises that “deductive logic can and should be used in analyses of all scientific 
argument, regardless of what methodology is behind the results presented”37.

The main premise of this Explanatory Theory Development Model is that the 
fundamental structures of explanatory social science can be described as a movement 
from the concrete to the abstract and back to the concrete.38 The model then gives 
guidelines for how to relate in research practice the concrete to the abstract and the 
abstract to the concrete. It includes six stages, moving from concrete (stage 1) to 
abstract (stage 2-5) and then back to concrete (stage 6).39 Thus, after an 
(interpretative) description of the phenomena follows an analytical process that 
includes identification of components, aspects, dimensions, whose examination will 
be continued further. After that these components are interpreted and re-described, 
using several different theoretical interpretations. The next step is a retroduction, 
including a comparison of different theories and abstractions. Finally, there is 
concretisation and contextualization, when it is analysed how different structures and 
mechanisms manifest themselves in different situations.40 All these steps fall within
the three phases of Theory Development: (I) Theory Emergence phase, followed by
(II)Theory Generation and (III)Theory Construction phases.

It should be underlined that Explanatory Theory Development Model is presented as a 
guideline and not as a template to be followed. Consequently, the research process can 
be structured differently: suggested research stages can be intertwined, have another 
chronological order, and have disproportionate importance.41

1.5.4. Methodological Considerations 

For positivists there is no other way to explain a phenomenon in social science than 
through conducting empirical research, even if an investigator is limited in 
possibilities to collect all necessary and available data. Crucial to positivist research is
the formulation of hypotheses about the causal relationships and fundamental laws 
and the deduction of what observations will help to test these hypotheses. Since 
measurement is important in this tradition, all concepts need to be operationalised so 

37 ibid. See also: Brian D. Haig, 'An Abductive Theory Of Scientific Method.' (2005) 10 Psychological 
Methods.
38 Danermark (2002) 109.
39 For a full description of Explanatory Theory Development Model see: Danermark et al. (2002), P. 
109-112. See also: Haig, 'An Abductive Theory Of Scientific Method.' (2005); Haig, 'Exploratory 
Factor Analysis, Theory Generation, And Scientific Method' (2005).
40 Danermark (2002) 109-110.
41 Danermark (2002) 110.
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44 Danermark (2002) 55.
45 Tony Lawson, 'Economics And Expectations', Keynes, Knowledge and Uncertainty (1st edn, Edward 
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Purposeful selection of appropriate cases for comparison requires quite extensive 
preliminary knowledge about cases and mechanisms involved. Therefore, during and 
after the selection of cases a preliminary external comparative analysis of their 
similarities and dissimilarities is conducted.53 This preliminary external comparative 
analysis is later complimented by an in-depth internal analysis of each case study. In 
the final stage of research the internal analyses of each case are compared and linked 
with characteristics of cases defined during the preliminary external comparative 
analysis. The internal and external analysis, as described by Janoski and Hicks54, are 
both important in comparative analysis. 

1.6. Research Strategy: Overview of Main Phases 

The Research Strategy is drafted to include all steps for Explanatory Theory 
Development and passes through the following phases of the research process: (1) 
preliminary description of phenomena for drafting the research strategy, (2) analysis 
of the existent conceptualisations on legal transplants, (3) development of an 
integrated analytical framework, (4) development of a research strategy for empirical 
investigation, (5) external comparative analysis, (6) cases studies, (7) analysis of case 
studies using the analytical framework, (8) qualitative comparative analysis, (9) 
development of theoretical explanation about transplantation phenomenon. These 
research phases, including indication of inferences, are detailed below.

1. Preliminary description of phenomena for drafting the research strategy
First of all, it was decided to describe the phenomenon studied in general terms in 
order to gain an understanding of it and to distinguish the main aspects that would 
help with drawing up a general research strategy, including the definition of the focus 
of the empirical research.

2. Analysis of the existent conceptualisations on legal transplants
The review of interdisciplinary literature on legal transplantation and similar 
phenomena would allow critical assessment of how legal transplantation phenomena 
are conceptualised. The analysis of the existent conceptualisations on legal transplants 
as well as conditions that influence legal transplantation would help in developing 
an integrated analytical framework that would be applied for the analysis of findings 
from empirical case studies. It should be underlined that analysis of existent 
theoretical knowledge is as important as the analysis of the empirical part in a later 
stage. Indeed, modern critical realism underlines the importance of understanding 

53 Bergene (2007) 22.
54 Thomas Janoski and Alexander M. Hicks, 'Methodological Innovations In Comparative Political 
Economy: An Introduction', The Comparative Political Economy of the Welfare State (1st edn, 
Cambridge University Press 1994).

suggested the use of four types of research: intensive or concrete (empirical and 
theoretical analysis), generalisation (empirical), abstract (theoretical) and synthesis 
(interdisciplinary analysis).46 According to Yin, different research methods might be 
used to answer research questions and be applied in different units of analysis, 
samples for study, and analytic strategies.47

In this research four types of research, according to Sayer typology, are applied. The 
research includes empirical intensive research, generalizing, conceptualizing, and 
synthesizing. Also, an important role is given to qualitative comparative analysis,
which is important for triangulation of initial findings.

1.5.5. Qualitative Comparative Analysis

Critical realism sees qualitative comparative analysis (QCA) of different cases as one 
of the best research strategies in the study of social conditions in open systems48. In 
those cases when research aims at describing or theorising fundamental conditions,
comparison allows for identification of necessary conditions.49

Application of QCA provides an empirical foundation for retroductive and abductive 
inference, central analytical tools in critical realism. In studies guided by abduction,
the dialectic between theoretical reinterpretation of cases or re-contextualisation of 
theories on the one hand, and theory refinement based on case studies on the other, is 
absolutely central.50 In order to be better able to distinguish between internal relations 
and contingent circumstances when employing retroduction, comparing several cases 
is an important strategy.51

Differently from other research approaches, selection of cases within critical realism
is not random, but a purposeful action. For theory development and improvement, it is 
important that cases with similar structures and mechanisms, but a different 
presentation in different contexts, are selected. Such purposeful selection of cases 
allows, as mentioned before, for triangulation – the distinguishing of necessary 
conditions from contingent ones.52

46 Sayer (1992).
47 Robert K Yin, Applications Of Case Study Research (Sage Publications 2003).
48 The main characteristic of open systems, differently from closed ones, is that here causal processes
are always contextually determined. See: Matthew L. Smith, 'Testable Theory Development For Small-
N Studies: Critical Realism And Middle-Range Theory', International Conference on Information 
Resources Management (CONF-IRM) (AIS Electronic Library (AISeL) 2008) 
<http://aisel.aisnet.org/confirm2008/51> accessed 13 March 2015.
49 Danermark (2002).
50 Danermark (2002).
51 Ann Cecilie Bergene, 'Towards A Critical Realist Comparative Methodology: Context-Sensitive 
Theoretical Comparison' (2007) 6 Journal of Critical Realism, 16.
52 Danermark (2002).
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in multiply-determined ways. The data should be able to cast a wide net, as one seeks 
to describe, understand, and explain different social phenomena.57

7. Analysis of case studies using the analytical framework
The following phase will include the analysis of case studies using the developed 
integrated analytical framework. Application of abductive and retroductive, as well as 
inductive and deductive, inference will help to come up with the new knowledge 
about legal transplantation processes. At the same time, the initial analytical 
framework is evaluated. In order to avoid a risk of losing detail or overlooking of a 
‘not included into theoretical framework’ condition, the analytical process should 
involve checking back to the empirical findings. Therefore, abductive reasoning, 
together with retroduction, is crucial. This includes reinterpretation and re-
contextualisation of the phenomenon within the accepted conceptual lens, the 
conceptual framework of legal transplants. The reference to the accepted conceptual 
framework as well as application and use of the initially developed analytical 
framework is useful when developing new theoretical explanations. As noted by 
Modell, “abduction does not move directly from empirical observations to theoretical 
inferences, as is the case in purely inductive research, but relies heavily on theories as 
mediators for deriving explanations”58.

8. Qualitative comparative analysis
Another phase of the research process will include a qualitative comparative analysis
of the cases selected for comparison. The comparison based on internal intensive 
analysis of the cases will allow for identification of the differences. The inferences
about these differences through deduction, abduction, and retroduction, will help 
distinguishing necessary conditions from contingent ones, as well as elucidating the 
uniqueness of individual cases.

10. Development of the theoretical explanation of the transplantation phenomenon
The final phase will include development of general theoretical suppositions 
regarding conditions and causal mechanisms that influence the process of legal 
transplantation, including the reception of legal transplants by recipient legal systems. 
At this phase, the abductive inference employed will help to interpret the particular 
phenomena (events) as part of general structures. It will also enable identification of 
causal mechanisms, which generate those phenomena (events) and which are locked 
in those more general structures.59 The retroduction will help to clarify basic 
prerequisites or conditions, without which the outcome would be different at that 
particular stage of legal transplantation. Here it is important to recall that in line with 
the realist tradition, suppositions about causal processes will be contextual in order to 

57 James Jaccard and Jacob Jacoby, Theory Construction And Model-Building Skills (Guilford Press 
2010).
58 Sven Modell, 'In Defence Of Triangulation: A Critical Realist Approach To Mixed Methods 
Research In Management Accounting' (2009) 20 Management Accounting Research.
59 Danermark (2002) 95.

both reality and how it is conceptualised in order to explain it: “we need to identify 
and understand both the external ‘reality’ and the social construction of that ‘reality’ if 
we are to explain the relationships between social phenomena”55.

3. Development of an integrated analytical framework
The next step would be the development of an integrated analytical theoretical 
framework, which would integrate insights from analytical review of the 
interdisciplinary literature on conditions, factors, or processes that influence the 
process of legal transplantation. In this part, the theoretical suppositions about 
conditions influencing the transplantation of law will be compared with each other 
and, using deductive inference, codified into clear hypothetical statements. The 
analysis of theoretical suppositions will also help to deconstruct the conceptualised 
legal transplantation phenomenon into researchable aspects, components, dimensions, 
and phases. This would include moving from concrete to abstract and from abstract to 
concrete, as it is suggested by critical realism approach. Finally, the hypothetical 
statements, arranged and related to specific aspects, components, dimensions, and  
phases of legal transplantation phenomena will need to be integrated into one 
analytical framework without losing the essence and specificity of the logic of 
argument about the effect of the condition in concern.

4. Development of a research strategy for empirical investigation
The empirical part of the research would require development of a research strategy 
for empirical investigation. Selection of such a research strategy for empirical 
investigation needs to be guided by established criteria of appropriateness with regard 
to the research objective. Following this, the research design for empirical case 
studies as well as the mode of analysis needs to be established. Finally, it should be 
ensured that empirical research strategy meets the requirements for the rigour of the 
case study and thus is warrant. 

5. External comparative analysis
In this phase of the research process a preliminary external comparative analysis on 
features of pre-selected case studies would be carried in order to finally confirm 
selection of cases. Using the inference of creative abduction56 generalisations about 
features important for the research question will be made. 

6. Cases studies
The next phase would include carrying out the empirical case studies. The case 
studies should include the description of a general context as well as “concrete” 
aspects of the phenomena studied. At this stage it is important to establish phenomena 

55 Marsh and Stoker (2002) 31.
56 Umberto Eco, Semiotics And The Philosophy Of Language (Indiana University Press 1984).
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about legal transplantation processes. At the same time, the initial analytical 
framework is evaluated. In order to avoid a risk of losing detail or overlooking of a 
‘not included into theoretical framework’ condition, the analytical process should 
involve checking back to the empirical findings. Therefore, abductive reasoning, 
together with retroduction, is crucial. This includes reinterpretation and re-
contextualisation of the phenomenon within the accepted conceptual lens, the 
conceptual framework of legal transplants. The reference to the accepted conceptual 
framework as well as application and use of the initially developed analytical 
framework is useful when developing new theoretical explanations. As noted by 
Modell, “abduction does not move directly from empirical observations to theoretical 
inferences, as is the case in purely inductive research, but relies heavily on theories as 
mediators for deriving explanations”58.

8. Qualitative comparative analysis
Another phase of the research process will include a qualitative comparative analysis
of the cases selected for comparison. The comparison based on internal intensive 
analysis of the cases will allow for identification of the differences. The inferences
about these differences through deduction, abduction, and retroduction, will help 
distinguishing necessary conditions from contingent ones, as well as elucidating the 
uniqueness of individual cases.

10. Development of the theoretical explanation of the transplantation phenomenon
The final phase will include development of general theoretical suppositions 
regarding conditions and causal mechanisms that influence the process of legal 
transplantation, including the reception of legal transplants by recipient legal systems. 
At this phase, the abductive inference employed will help to interpret the particular 
phenomena (events) as part of general structures. It will also enable identification of 
causal mechanisms, which generate those phenomena (events) and which are locked 
in those more general structures.59 The retroduction will help to clarify basic 
prerequisites or conditions, without which the outcome would be different at that 
particular stage of legal transplantation. Here it is important to recall that in line with 
the realist tradition, suppositions about causal processes will be contextual in order to 

57 James Jaccard and Jacob Jacoby, Theory Construction And Model-Building Skills (Guilford Press 
2010).
58 Sven Modell, 'In Defence Of Triangulation: A Critical Realist Approach To Mixed Methods 
Research In Management Accounting' (2009) 20 Management Accounting Research.
59 Danermark (2002) 95.
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reflect the open system character of the reality: “x causes y (in circumstances c)”60.
Smith translates this into a following phrase: “the structure that underlies the 
generative mechanisms (structure of X), the outcome that these mechanisms tend to 
produce (Y), and finally the elements of context that trigger or inhibit the firing of 
these generative mechanism (C). Any explanation must include all three of these 
elements”61.

60 Nancy Cartwright, 'Causal Laws And Effective Strategies' (1979) 13 Noûs.
61 Smith (2008).
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2.1. Introduction

Borrowing is the name of legal game and
is the most prominent means of legal change.

Alan Watson, 
“Law in Books, Law in Action and Society” (2006)

This chapter presents an analytical review of a meta-juridical scholarship on legal 
transplants. This scholarship does not form one academic research tradition, but 
represents a collection of works in cultural anthropology, Roman law, legal history, 
comparative law, and legal sociology. The main aim of this phase of research is to 
gain understanding about the concept of legal transplants and its use, as well as to 
differentiate theoretical assumptions about conditions that shape the phenomenon of 
legal transplantation.

The analytical review of this literature starts with exploration of Watson’s approach 
on legal transplants for comparative law and its critique. The analysis of the so-called
legal transplants debate includes a discussion of the argument on the impossibility of 
social theory on legal transplants. The latter seems especially relevant as this research 
aims to develop the theoretical framework for analysis and explanation of the legal 
transplantation phenomenon. Further, a variety of conceptualisations of legal 
transplants, including the alternative conceptualisations, are reviewed. Next, follows a 
discussion of heuristic potentials of different metaphors attached to legal transplants 
concept. The following sections analyse ‘academic’ and ‘empirical’ attempts to 
theorize legal transplantation. This analysis allows identifying of conditions that shape 
the reception of legal transplants. Finally, the suggestions to use the interdisciplinary 
approach to study legal transplants and legal change are reviewed. 
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2.1. Introduction

Borrowing is the name of legal game and
is the most prominent means of legal change.

Alan Watson, 
“Law in Books, Law in Action and Society” (2006)

This chapter presents an analytical review of a meta-juridical scholarship on legal 
transplants. This scholarship does not form one academic research tradition, but 
represents a collection of works in cultural anthropology, Roman law, legal history, 
comparative law, and legal sociology. The main aim of this phase of research is to 
gain understanding about the concept of legal transplants and its use, as well as to 
differentiate theoretical assumptions about conditions that shape the phenomenon of 
legal transplantation.

The analytical review of this literature starts with exploration of Watson’s approach 
on legal transplants for comparative law and its critique. The analysis of the so-called
legal transplants debate includes a discussion of the argument on the impossibility of 
social theory on legal transplants. The latter seems especially relevant as this research 
aims to develop the theoretical framework for analysis and explanation of the legal 
transplantation phenomenon. Further, a variety of conceptualisations of legal 
transplants, including the alternative conceptualisations, are reviewed. Next, follows a 
discussion of heuristic potentials of different metaphors attached to legal transplants 
concept. The following sections analyse ‘academic’ and ‘empirical’ attempts to 
theorize legal transplantation. This analysis allows identifying of conditions that shape 
the reception of legal transplants. Finally, the suggestions to use the interdisciplinary 
approach to study legal transplants and legal change are reviewed. 
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Friedrich Carl von Savigny69, held that law is to be regarded as the expression of the 
convictions of the people, in the same manner as language or customs,70 which grows 
up gradually and unconsciously.71 Consequently, “law acquires its validity not by way 
of an act of a legislature, but rather as an end product of an historical process”72.
Walton criticises Savigny’s ideas on historical development of law and his contention 
that codification of German law is highly dangerous because it interrupts the natural 
and unconscious growth of the law. He points to the fact that “a very large and 
important part of the German law did not grow out of the consciousness of the 
German people, and does not bear the marks of their national genius, but (...) grew out 
of the consciousness of the Roman people, and bears the stamp of the Roman 
mind”73. Walton remarks that modern developments in the world, where an entire 
legal system, or a large part of it, is transplanted from one country to another, 
challenge Savigny’s theory about natural and unconscious development of law. 
Walton discusses cases of transplantation of Western European law to Egypt, Japan, 
and Turkey, countries that are very different from Western European countries in 
many socio-cultural aspects, like race, religion, history, and culture. He distinguishes 
these transplantations from other kinds of legal borrowing, such as when a conqueror 
state imposes its laws on a conquered people or when one country copies a particular 
rule or a particular piece of legislation as an example of good practice, because such 
borrowings may be adopted without dislocating the legal system.74 Walton admits that 
such enormous transplantations of law, when an entire legal system is transplanted, 
are hardly imaginable in such countries as France or England, “where the lawyers 
whose support is essential in legal reform exhibit as a rule extreme conservatism”75.
He suggests that such massive transplantations of law could take place only in the 
East countries, because leaders of these countries, captured by the “Western spirit” 
and willing to place their countries on a level with the progressive countries of 
Europe, were capable to make “tremendous legislative changes and to impose them 
upon the passive and inarticulate masses”76.

69 En.wikisource.org, '1911 Encyclopædia Britannica/Savigny, Friedrich Karl Von - Wikisource, The 
Free Online Library' (2015) <http://en.wikisource.org/w/index.php?title=1911_Encyclop%C3%A6 
dia_Britannica/Savigny,_Friedrich_Karl_von&oldid=989371> accessed 13 March 2015. 
70 Savigny's jurisprudential thought, however, is to be found not in his historical papers, but in a 
polemical tract Vom Beruf unserer Zeit für Gesetzgebung und Rechtswissenschaft, which was published 
at Tübingen in 1814. This pamphlet was in rebuttal to A. F. J. Thibaut's Civilistische Abhandlungen
(Heidelberg, 1814), in which a plan for a single code of laws for all German states was urged. More on 
jurisprudential ideas of Savigny. See: Herrmann Kantorowicz, 'Savigny And The Historical School Of 
Law' (1937) 53 Law Quarterly Review; Walton, 'Historical School Of Jurisprudence And 
Transplantations Of Law' (1927).
71 Walton, 'Historical School Of Jurisprudence And Transplantations Of Law' (1927) 184.
72 Abraham Gart, 'Historical Jurisprudence', Jurisprudence (1st edn, Juta 2004) 124.
73 Walton, 'Historical School Of Jurisprudence And Transplantations Of Law' (1927) 187.
74 ibid 189.
75 ibid 192.
76 ibid 191.

2.2. Legal Transplants: the Origins

The ‘legal transplants’ concept is frequently associated with the name of renown legal 
historian Professor Alan Watson62. He interprets legal transplantation as the 
phenomenon of “moving of a rule…from one country to another, or from one people 
to another”63 and claims that this is the most common way of legal change. Having 
studied a number of examples of legal transplantation in the history of law, Watson 
developed the legal transplants approach for comparative legal studies and presented 
it in the book entitled “Legal Transplants: An Approach to Comparative Law”64.

However, Watson was not the first to use the legal transplants concept for the 
description of moving of rules between states. Despite a prevalent perception that 
Watson introduced this concept65, one can find in the archives of legal scholarship 
that the term ‘legal transplants’ was in use already in 1927. Thus, legal historian 
Frederik Parker Walton66, in his article The Historical School of Jurisprudence and 
Transplantations of Law 67, uses the concept legal transplantation in a critique of the 
then popular views of the historical school of jurisprudence. Walton, like Watson a 
half century later, pointed to the regularity of occurrences of transplantation of law. 
The historical school of jurisprudence, influenced by writings of Gustav Hugo68 and 

62 Alan Watson, a Distinguished Research Professor and Ernest P. Rogers Chair at the University of 
Georgia, is regarded as one of the world's foremost authorities on Roman law, comparative law, legal 
history, and law and religion. Watson has written nearly 150 books and articles.
63 Alan Watson, Legal Transplants: An Approach To Comparative Law (2nd edn, University of 
Georgia Press 1993) 21.
64 Alan Watson, 'Legal Transplants: An Approach To Comparative Law' [1974] The University Press 
of Virginia: Virginia Legal Studies series. See also: Alan Watson, Society And Legal Change (Scottish 
Academic Press 1977).
65 See, for example, the collection of essays edited by de Jong W.M., Lalenis K., Mamdouh V., in 
which is said that Watson introduced the concept: W. Martin de Jong, Konstantinos Lalenis and 
Virginie Mamadouh, The Theory And Practice Of Institutional Transplantation (Kluwer Academic 
Publishers 2002) 4.
66 Walton, Professor of Roman Law at McGill University in Montreal, was later the editor of the 
Journal of Comparative Legislation and International Law, which promoted the legal borrowing 
through spreading the information about legal developments through the British empire and in the 
wider world. See: David B. Schorr, 'Questioning Harmonization: Legal Transplantation In The 
Colonial Context' (2009) 10 Theoretical Inquiries in Law, Article 3, 3-4.
67 See: Frederik Parker Walton, 'Historical School Of Jurisprudence And Transplantations Of Law' 
(1927) 9 Journal of Comparative Legislation & International Law, 183-192. See also: Frederik 
Parker Walton, 'The Historical School Of Jurisprudence And Transplantations Of Law' (Address 
delivered at the meeting of the International Academy of Comparative Law at The Hague, 1 August, 
1927); Frederik Parker Walton, 'The Comparative Law Of The Right To Privacy' (1931) 47 Law 
Quarterly Review, 219.
68 Gustav Ritter von Hugo is considered to be a founder of historical school of jurisprudence. His major 
work is Lehrbuch eines zivilistischen Kursus (1792-1821) . En.wikisource.org, '1911 Encyclopædia 
Britannica/Hugo, Gustav Von - Wikisource, The Free Online Library' (2015) 
<http://en.wikisource.org/w/index.php?title=1911_Encyclop%C3%A6dia_Britannica/Hugo,_Gustav_v
on&oldid=5100052> accessed 13 March 2015. 
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Friedrich Carl von Savigny69, held that law is to be regarded as the expression of the 
convictions of the people, in the same manner as language or customs,70 which grows 
up gradually and unconsciously.71 Consequently, “law acquires its validity not by way 
of an act of a legislature, but rather as an end product of an historical process”72.
Walton criticises Savigny’s ideas on historical development of law and his contention 
that codification of German law is highly dangerous because it interrupts the natural 
and unconscious growth of the law. He points to the fact that “a very large and 
important part of the German law did not grow out of the consciousness of the 
German people, and does not bear the marks of their national genius, but (...) grew out 
of the consciousness of the Roman people, and bears the stamp of the Roman 
mind”73. Walton remarks that modern developments in the world, where an entire 
legal system, or a large part of it, is transplanted from one country to another, 
challenge Savigny’s theory about natural and unconscious development of law. 
Walton discusses cases of transplantation of Western European law to Egypt, Japan, 
and Turkey, countries that are very different from Western European countries in 
many socio-cultural aspects, like race, religion, history, and culture. He distinguishes 
these transplantations from other kinds of legal borrowing, such as when a conqueror 
state imposes its laws on a conquered people or when one country copies a particular 
rule or a particular piece of legislation as an example of good practice, because such 
borrowings may be adopted without dislocating the legal system.74 Walton admits that 
such enormous transplantations of law, when an entire legal system is transplanted, 
are hardly imaginable in such countries as France or England, “where the lawyers 
whose support is essential in legal reform exhibit as a rule extreme conservatism”75.
He suggests that such massive transplantations of law could take place only in the 
East countries, because leaders of these countries, captured by the “Western spirit” 
and willing to place their countries on a level with the progressive countries of 
Europe, were capable to make “tremendous legislative changes and to impose them 
upon the passive and inarticulate masses”76.

69 En.wikisource.org, '1911 Encyclopædia Britannica/Savigny, Friedrich Karl Von - Wikisource, The 
Free Online Library' (2015) <http://en.wikisource.org/w/index.php?title=1911_Encyclop%C3%A6 
dia_Britannica/Savigny,_Friedrich_Karl_von&oldid=989371> accessed 13 March 2015. 
70 Savigny's jurisprudential thought, however, is to be found not in his historical papers, but in a 
polemical tract Vom Beruf unserer Zeit für Gesetzgebung und Rechtswissenschaft, which was published 
at Tübingen in 1814. This pamphlet was in rebuttal to A. F. J. Thibaut's Civilistische Abhandlungen
(Heidelberg, 1814), in which a plan for a single code of laws for all German states was urged. More on 
jurisprudential ideas of Savigny. See: Herrmann Kantorowicz, 'Savigny And The Historical School Of 
Law' (1937) 53 Law Quarterly Review; Walton, 'Historical School Of Jurisprudence And 
Transplantations Of Law' (1927).
71 Walton, 'Historical School Of Jurisprudence And Transplantations Of Law' (1927) 184.
72 Abraham Gart, 'Historical Jurisprudence', Jurisprudence (1st edn, Juta 2004) 124.
73 Walton, 'Historical School Of Jurisprudence And Transplantations Of Law' (1927) 187.
74 ibid 189.
75 ibid 192.
76 ibid 191.
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aspirations of a given society or any particular group or class within that society, but 
were still maintained for long periods of time.83 Watson suggests that lawyers and 
their professional tradition is far more of an important condition in law-making than 
real societal needs.84 By making this suggestion Watson challenges the popular 
paradigm of contemporary legal theory, according to which law is the result of the 
“felt needs” of a given society.85

Further, Watson claims that law does not change, even when society changes:

A society makes law; the society changes, politically or economically, but the law 
remains the same or little changed.86

To illustrate the ways in which law is dysfunctional, he draws on two western legal 
systems, of Rome and England, and shows that harmful legal rules continue to be in
place for centuries. According to Watson, law fails to keep in step with social change, 
even when this change is massive.87 He suggests that the reason for this disparity 
between social and legal change is the “unremarkable and usually unremarked”88 fact 
that law is out of context. According to Watson, society seems to be tolerant towards 
unsuitable laws.89 Watson suggests that an unsatisfactory body of law may have less 
effect on social or individual well-being than is generally supposed.90 By stating that 
society might be tolerant towards the unsuitable laws, whatever the reason, – be it a
small effect on individual well-being in case of unsatisfactory laws, or the fact that 
disparity between social and legal phenomena is usually unremarked, – Watson
challenges the popular views that a misfit between law and society is a precondition 
for change.

According to Watson, even when the law does change it does so independently from 
the ‘social’ context. The history of legal development, argues Watson, is full of 
examples when law changes autonomously and it happens, in most cases, through 
legal borrowing.

83 ibid.
84 Alan Watson, Sources Of Law, Legal Change And Ambiguity (T & T Clark 1985); 
Alan Watson, Society And Legal Change (2nd edn, Temple University Press 2001); 
Alan Watson, Roman Slave Law (Johns Hopkins University Press 1987).
85 The notion that law is the result of “felt needs” can be found in works of Marx and Max Weber and 
was developed by Wolfgang Gaston Friedmann. See: Wolfgang Friedmann, Law In A Changing 
Society (University of California Press 1959). See more on Watson’s argument against this 
deterministic notion in: Alan Watson, 'Comparative Law And Legal Change' (1978) 37 The Cambridge 
Law Journal. Alan Watson, The Evolution Of Law (Johns Hopkins University Press 1989); 
86 Watson, Law Out Of Context (2000).
87 Watson, Society And Legal Change (2nd edn, 2001).
88 Alan Watson, Law Out Of Context (University of Georgia Press 2000).
89 Consequently, the existent misfit between the society and the law, even when it is huge, is not a 
sufficient reason for the law to be changed – or this misfit is unremarkable, or the society is too tolerant 
to the existent situation. (Author’s remark)
90 See: Wise (2000) 3. 

2.3. Watson’s Approach for Comparative Scholarship

Watson, similarly as Walton, shows that very often law develops through legal 
borrowings, instead of through the consciousness of the nation. Moreover, Watson 
claims that legal borrowing is the main way of legal change. He develops the legal 
transplants approach for comparative legal studies and actively advocates its use as a 
must for comparative scholarship. He suggests that comparative legal investigation 
should focus on finding similarities between different systems of law and 
establishment of relationships between these legal systems.77 The legal transplants 
approach, argues Watson, is the most suitable way to trace these relationships, 
because it allows the distinguishing of legal systems into exporting and receiving 
ones.78 Categorically enough, he states that “where there is no relationship there can 
be no comparative law”79. Thus, finding the relationships between legal systems is not 
just an option, but the core task in comparative legal studies. Consequently, the legal 
transplants approach, as the mean to find these relationships, is the principal approach.

Watson positions the legal transplants approach as central in comparative legal studies 
with a help of three axiomatic statements which he develops in his writings: (1) first, 
law is out of context most of the time; (2) second, legal transplantation is the most 
prominent way of legal change throughout the history of law; and (3) legal 
transplantation is ‘socially easy’. All three statements heavily rest on factual 
‘evidence’ – a number of selected examples on development and function of law in 
different societies in a historical timeline. Below, each statement is introduced and 
briefly discussed.

‘Law is out of context most of the time’

First of all, Watson claims that most of the time there is no relationship between 
social, economic, or political circumstances and a system of rules of private law.80

In his introduction to the book Law out of Context, Watson claims: 

Law is out of context much of the time, perhaps even most of the time. 81

According to Watson, the law, once drafted, remains in place for ages.82 He recalls 
examples from history when existent legal rules did not meet the needs and 

77 Watson (1974) 5-9.
78 ibid.
79 ibid 7.
80 Alan Watson, Society And Legal Change (2nd edn, Temple University Press 2001) in Edward 
M. Wise, 'The Transplant Of Legal Patterns' (1990) 38 The American Journal of Comparative Law, 2.
81 Alan Watson, Law Out Of Context (University of Georgia Press 2000), Introduction, xi.
82 Watson, Society And Legal Change (2nd edn, 2001).
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their professional tradition is far more of an important condition in law-making than 
real societal needs.84 By making this suggestion Watson challenges the popular 
paradigm of contemporary legal theory, according to which law is the result of the 
“felt needs” of a given society.85

Further, Watson claims that law does not change, even when society changes:

A society makes law; the society changes, politically or economically, but the law 
remains the same or little changed.86

To illustrate the ways in which law is dysfunctional, he draws on two western legal 
systems, of Rome and England, and shows that harmful legal rules continue to be in
place for centuries. According to Watson, law fails to keep in step with social change, 
even when this change is massive.87 He suggests that the reason for this disparity 
between social and legal change is the “unremarkable and usually unremarked”88 fact 
that law is out of context. According to Watson, society seems to be tolerant towards 
unsuitable laws.89 Watson suggests that an unsatisfactory body of law may have less 
effect on social or individual well-being than is generally supposed.90 By stating that 
society might be tolerant towards the unsuitable laws, whatever the reason, – be it a
small effect on individual well-being in case of unsatisfactory laws, or the fact that 
disparity between social and legal phenomena is usually unremarked, – Watson
challenges the popular views that a misfit between law and society is a precondition 
for change.

According to Watson, even when the law does change it does so independently from 
the ‘social’ context. The history of legal development, argues Watson, is full of 
examples when law changes autonomously and it happens, in most cases, through 
legal borrowing.

83 ibid.
84 Alan Watson, Sources Of Law, Legal Change And Ambiguity (T & T Clark 1985); 
Alan Watson, Society And Legal Change (2nd edn, Temple University Press 2001); 
Alan Watson, Roman Slave Law (Johns Hopkins University Press 1987).
85 The notion that law is the result of “felt needs” can be found in works of Marx and Max Weber and 
was developed by Wolfgang Gaston Friedmann. See: Wolfgang Friedmann, Law In A Changing 
Society (University of California Press 1959). See more on Watson’s argument against this 
deterministic notion in: Alan Watson, 'Comparative Law And Legal Change' (1978) 37 The Cambridge 
Law Journal. Alan Watson, The Evolution Of Law (Johns Hopkins University Press 1989); 
86 Watson, Law Out Of Context (2000).
87 Watson, Society And Legal Change (2nd edn, 2001).
88 Alan Watson, Law Out Of Context (University of Georgia Press 2000).
89 Consequently, the existent misfit between the society and the law, even when it is huge, is not a 
sufficient reason for the law to be changed – or this misfit is unremarkable, or the society is too tolerant 
to the existent situation. (Author’s remark)
90 See: Wise (2000) 3. 
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2.4. A Critique by Legrand: the Impossibility of Legal Transplants 

Watson’s attempt to promote legal transplants as an approach for comparative legal 
studies challenged the prevalent views in comparative legal scholarship that were 
inspired by works of Montesquieu.99 One of the strongest criticisms of Watson’s 
interpretation of legal change and his method of comparison was put forward by 
Pierre Legrand. Legrand questioned the applicability of the legal transplants approach 
in comparative legal studies as well as the very possibility of legal transplants. 

In the critique on the applicability of the legal transplants approach in comparative 
legal studies Legrand criticised two aspects: the wrong focus on similarities between 
the legal systems instead of on differences and the impossibility of establishing these 
similarities in practice. According to Legrand, finding similarities between legal 
systems does not bring any new knowledge about the practice of law. Legrand 
suggested that instead of looking for similarities, comparative legal studies should aim 
to find the existent dissimilarities between different national legal systems. Also, 
Legrand remarked that the use of legal transplants approach for comparative studies 
of law would impel one to look for connections and similarities between legal systems 
in order to establish substantive sameness across laws. However, finding similarities, 
argues Legrand, does not help to understand and explain the present variety of the law 
among different countries.100 Moreover, Legrand claimed that there is little possibility 
of establishing these similarities between the laws. According to him, even when legal 
rules appear to be written in the same or similar wording, the interpretation of these 
rules is affected by cultural settings in specific time and place, which make them 
different in practice. Consequently, these legal rules are not the same, because “any 
sameness stops at the bare form of words itself”101. Legrand’s claim about cultural 
embedding of the legal rules and, thus, the impossibility of establishment of 
relationships between different laws challenges not only the applicability of the legal 
transplants approach, but also of the very possibility of legal transplants. 

Legrand did not restrict himself to a critique on the applicability of the legal 
transplants approach to comparative legal studies and challenged also the possibility 
of legal transplantation phenomena as such. As a starting point to develop his 
argument about the impossibility of legal transplants Legrand used the claim about 

99 Montesquieu is commonly regarded as a founder of comparative legal studies. His comparative 
approach is described in Chapter XI (entitled “How to compare two different Systems of Laws” of 
Book XXIX of De l’esprit des lois, in which he advices: "to determine which of those systems [i.e. the 
French and English systems for the punishment of false witnesses] is most agreeable to reason, we 
must take them each as a whole and compare them in their entirety." See: Charles de Secondat Baron 
de Montesquieu, Revised by J. V. Prichard and Translated by Thomas Nugent (G Bell & Sons, Ltd 
1914).
100 Pierre Legrand, 'The Same And The Different', Comparative Legal Studies: Traditions and 
Transitions.(1st edn, Cambridge University Press 2003) 277.
101 ibid.

‘Legal transplantation is the most prominent way of legal change’

Watson claims that “most changes in most systems are the result of borrowing”91

from different jurisdictions.92 He cites a number of cases of, when legal rules were 
transplanted from one country to another, from as early as 17th century B.C., yet in the 
time of Hammurabi, till the latest transfers of the European law to Central Eastern 
Europe.93 Watson concludes that legal transplantation is therefore the most prominent 
way of legal change throughout the history of law. According to Watson, this fact was 
often overlooked because of “extreme prejudice brought about by notions such as that 
“Law is the Spirit of the People” or that “Law reflects the Power Structure of the 
Ruling Class””94. At the same time, Watson challenges the view that law is the 
expression of the convictions of the people and that it grows up gradually and 
unconsciously, in the same manner as language or customs.

‘Legal transplantation is socially easy’

Third, Watson claims that transplantation of legal rules is “socially easy”. Again, he 
refers to the cases of legal transplantation in history. According to Watson, 
“frequency of borrowing and a high survival rate of legal rules together mean that 
“usually legal rules are not peculiarly devised for the particular society in which they 
now operate”(…)”95. Moreover, not only do rules operate in a different society, but 
also this fact appears to be “not a matter for a great concern”96. Watson remarks that 
very often it was more important that there was a rule, while it did not matter so much 
what the actual content of the legal rule was. Watson notes that legal rules are usually 
easily accepted by a receiving legal system, despite the opposition from the bar or 
legislature.97 According to Watson, transplanting of legal rules was “socially easy”, 
even when legal rules came from a very different kind of legal system or when the 
receiving society was much less advanced.98 Moreover, continues Watson, there are 
examples in legal history when foreign law was influential even when it was totally 
misunderstood. This, according to him, proves that law is out of context and points to 
the absence of one-to-one correlation between legal development and social change.

91 Watson  (1974) 95.
92 The similar views were expressed by another legal scholar, Roscoe Pound: “History of a system is 
largely a history of borrowings of legal materials from other legal systems and of assimilation of 
materials from outside the law”. See: Roscoe Pound, The Formative Era Of American Law (Little, 
Brown 1938), 94. Also cited in Wise (1990) 8.
93 Alan Watson, 'Legal Transplants And European Private Law' (2000) 4 Electronic Journal of 
Comparative Law <http://www.ejcl.org/44/art44-2.html>.
94 Alan Watson, Comparative Law: Law, Reality And Society (2nd edn, Vandeplas Pub 2008). 
95 Citing himself (Watson  (1974), 95) in: Watson, Society And Legal Change (2nd edn, 2001) 98. 
96 Watson (1974) 96.
97 ibid 95, 96.
98 ibid 96-99.
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2.4. A Critique by Legrand: the Impossibility of Legal Transplants 

Watson’s attempt to promote legal transplants as an approach for comparative legal 
studies challenged the prevalent views in comparative legal scholarship that were 
inspired by works of Montesquieu.99 One of the strongest criticisms of Watson’s 
interpretation of legal change and his method of comparison was put forward by 
Pierre Legrand. Legrand questioned the applicability of the legal transplants approach 
in comparative legal studies as well as the very possibility of legal transplants. 

In the critique on the applicability of the legal transplants approach in comparative 
legal studies Legrand criticised two aspects: the wrong focus on similarities between 
the legal systems instead of on differences and the impossibility of establishing these 
similarities in practice. According to Legrand, finding similarities between legal 
systems does not bring any new knowledge about the practice of law. Legrand 
suggested that instead of looking for similarities, comparative legal studies should aim 
to find the existent dissimilarities between different national legal systems. Also, 
Legrand remarked that the use of legal transplants approach for comparative studies 
of law would impel one to look for connections and similarities between legal systems 
in order to establish substantive sameness across laws. However, finding similarities, 
argues Legrand, does not help to understand and explain the present variety of the law 
among different countries.100 Moreover, Legrand claimed that there is little possibility 
of establishing these similarities between the laws. According to him, even when legal 
rules appear to be written in the same or similar wording, the interpretation of these 
rules is affected by cultural settings in specific time and place, which make them 
different in practice. Consequently, these legal rules are not the same, because “any 
sameness stops at the bare form of words itself”101. Legrand’s claim about cultural 
embedding of the legal rules and, thus, the impossibility of establishment of 
relationships between different laws challenges not only the applicability of the legal 
transplants approach, but also of the very possibility of legal transplants. 

Legrand did not restrict himself to a critique on the applicability of the legal 
transplants approach to comparative legal studies and challenged also the possibility 
of legal transplantation phenomena as such. As a starting point to develop his 
argument about the impossibility of legal transplants Legrand used the claim about 

99 Montesquieu is commonly regarded as a founder of comparative legal studies. His comparative 
approach is described in Chapter XI (entitled “How to compare two different Systems of Laws” of 
Book XXIX of De l’esprit des lois, in which he advices: "to determine which of those systems [i.e. the 
French and English systems for the punishment of false witnesses] is most agreeable to reason, we 
must take them each as a whole and compare them in their entirety." See: Charles de Secondat Baron 
de Montesquieu, Revised by J. V. Prichard and Translated by Thomas Nugent (G Bell & Sons, Ltd 
1914).
100 Pierre Legrand, 'The Same And The Different', Comparative Legal Studies: Traditions and 
Transitions.(1st edn, Cambridge University Press 2003) 277.
101 ibid.
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the later Roman Empire. Watson argued that the numerous examples of legal 
borrowing in human history confirm the possibility of transplantation of law. Watson 
belittled Legrand’s argument on the impossibility of legal transplants: he wondered 
how was it possible that there were so many legal borrowings in history if legal 
transplants are impossible. Contrary to Legrand, Watson suggested that “legal 
transplants are inevitable”109. He remarked that in most places and most of time legal 
borrowing was also the most fruitful source of legal change.110

Further, Watson denied that he has a simplistic interpretation of law. He contended
that his views were misrepresented.111 Watson assured that he characterized legal 
transplants as being more than just simple rules. He acknowledged that not just rules, 
but also institutions, concepts, and structures can be borrowed and reduced to a 
written text, although “not the ‘spirit’ of a legal system”: 

[I]t is rules – not just statutory rules – institutions, legal concepts, and structures that 
are borrowed, not the ‘spirit’ of a legal system. Rules, institutions, concepts, and 
structures might almost be termed tangibles, can easily be reduced to writing, are 
accessible.112

In reply to Legrand’s argument that legal transplants are impossible because they 
change as soon as they are transplanted into the other legal environment, Watson said 
he has long held “that a transplanted rule is not the same thing as it was in its previous 
home”113. According to him the question that should be answered is not whether these 
rules do change, but how, why and when they change. Finally, Watson restated his 
claim that legal change is not linked to social phenomena. He recalled cases, when, 
according to him, the law appeared to be out of context. The statement about the 
autonomy of law is crucial in the discussion with Legrand, because by denying
the importance of social context for the development of law, Watson attempted to 

substantiate the concept of legal transplants and to uphold the legal transplants 
approach and its applicability for comparative legal studies. Watson, however, did not 
succeed in convincing Legrand: Legrand remained sceptical about the legal 
transplants approach as well as about other new developments in comparative legal 
scholarship.114

109 ibid.
110 Alan Watson, 'Aspects Of Reception Of Law' (1996) 44 The American Journal of Comparative 
Law, 335.
111 Watson, 'Legal Transplants And European Private Law' (2000) 2, 9.
112 Watson (1996) 335.
113 Watson, 'Legal Transplants And European Private Law' (2000) 3.
114 According to Legrand, current comparative legal scholarship lacks the commitment to a legal theory 
to guide the comparative research. See: Legrand (1995). See also: Legrand (2003) 240-311.

inseparability of legal transplants from their social and cultural context.102 He 
criticised Watson for disentanglement of law from society.103 According to Legrand, 
Watson has a formalist understanding of ‘law’ and reduces the meaning of ‘legal’ to a 
legislative text.104 Legrand referred to the ideas of Montesquieu105 and cited his 
statement that law is an expression of its environment and is adapted in such a 
manner to the people that there is but little chance that legal rules of one nation are 
suitable also for another nation.106 He claimed that law is deeply embedded into the 
culture of the society: law becomes “permanently dysfunctional”107 once disconnected 
from the society that developed law. According to Legrand, when rules are taken out 
from their original context, they do change as soon as they are transposed into the
other legal culture. Consequently, the legal rule, which is transplanted into the new 
legal environment, will be always different from ‘the same’ legal rule in its original 
environment. In summary, for Legrand legal transplants are impossible, because: 
(1)first, legal rules are inseparable from the cultural and social context, (2) second, 
legal rules designed to serve the needs of a particular nation and thus cannot be of use 
for other nation, (3) third, legal rules change as soon as they are transplanted, (4) and 
fourth, because of disconnectedness of the law from society it becomes “permanently 
dysfunctional”.

2.5. Defending Legal Transplants

2.5.1. Watson’s Reply to Legrand

Watson replied to Legrand’s criticism by providing the arguments defending the 
possibility of legal transplants as well as the applicability of the legal transplants 
approach for comparative studies of law. 
In argumentation on the possibility of legal transplants, Watson, just as in his earlier 
writings, referred to the historical evidence. He recalled a number of examples when 
legal rules were transferred from one legal system to the other. Moreover, according 
to Watson, not only were legal transplantations taking place, but also they “have been 
a major, if not always the main, factor in legal change in the western world”108 since 

102 Pierre Legrand, 'The Impossibility Of “Legal Transplants”' (1997) 4 Maastricht Journal of European 
& Comparative Law; See also Legrand (2003).
103 Legrand, 'The Impossibility Of “Legal Transplants”'  (1997).
104 Legrand (2003) 55.
105 Constitution.org, 'Montesquieu: The Spirit Of Laws: Book 1' (2015) 
<http://www.constitution.org/cm/sol_01.htm#001> accessed 13 March 2015. 
106 Pierre Legrand, 'Comparative Legal Studies And Commitment To Theory' (1995) 58 The Modern 
Law Review, 262-273.
107 Legrand (2003) 277.
108 Watson, 'Legal Transplants And European Private Law' (2000) 10.
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the later Roman Empire. Watson argued that the numerous examples of legal 
borrowing in human history confirm the possibility of transplantation of law. Watson 
belittled Legrand’s argument on the impossibility of legal transplants: he wondered 
how was it possible that there were so many legal borrowings in history if legal 
transplants are impossible. Contrary to Legrand, Watson suggested that “legal 
transplants are inevitable”109. He remarked that in most places and most of time legal 
borrowing was also the most fruitful source of legal change.110

Further, Watson denied that he has a simplistic interpretation of law. He contended
that his views were misrepresented.111 Watson assured that he characterized legal 
transplants as being more than just simple rules. He acknowledged that not just rules, 
but also institutions, concepts, and structures can be borrowed and reduced to a 
written text, although “not the ‘spirit’ of a legal system”: 

[I]t is rules – not just statutory rules – institutions, legal concepts, and structures that 
are borrowed, not the ‘spirit’ of a legal system. Rules, institutions, concepts, and 
structures might almost be termed tangibles, can easily be reduced to writing, are 
accessible.112

In reply to Legrand’s argument that legal transplants are impossible because they 
change as soon as they are transplanted into the other legal environment, Watson said 
he has long held “that a transplanted rule is not the same thing as it was in its previous 
home”113. According to him the question that should be answered is not whether these 
rules do change, but how, why and when they change. Finally, Watson restated his 
claim that legal change is not linked to social phenomena. He recalled cases, when, 
according to him, the law appeared to be out of context. The statement about the 
autonomy of law is crucial in the discussion with Legrand, because by denying
the importance of social context for the development of law, Watson attempted to 
substantiate the concept of legal transplants and to uphold the legal transplants 
approach and its applicability for comparative legal studies. Watson, however, did not 
succeed in convincing Legrand: Legrand remained sceptical about the legal 
transplants approach as well as about other new developments in comparative legal 
scholarship.114

109 ibid.
110 Alan Watson, 'Aspects Of Reception Of Law' (1996) 44 The American Journal of Comparative 
Law, 335.
111 Watson, 'Legal Transplants And European Private Law' (2000) 2, 9.
112 Watson (1996) 335.
113 Watson, 'Legal Transplants And European Private Law' (2000) 3.
114 According to Legrand, current comparative legal scholarship lacks the commitment to a legal theory 
to guide the comparative research. See: Legrand (1995). See also: Legrand (2003) 240-311.
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of judging which side is right in the debate he attempted to defend the legal 
transplants approach by giving a reasoned explanation of Watson’s arguments.122,

2.5.3. Weak and Strong Watson: an Attempt to Rehabilitate Watson 

According to Ewald, many critics of Watson’s legal transplants approach are simply 
missing some of his arguments. A more thorough look at the entire scholarship by 
Watson, argues Ewald, discloses that his interpretation of law is not just textual. 
He finds that Watson’s theory on legal transplants has been open to much 
misinterpretation. Ewald believes that ‘most of the confusions surrounding Watson’s 
theory can be traced to a failure to pay adequate attention to the logical structure of 
his argument, and to the logical structure of the views he is concerned to oppose’123.
Ewald argues that there are two types of Watson’s arguments: “two souls dwell within 
his breast; we can call them (…) Weak Watson and Strong Watson”. In both cases 
Watson argues against the so-called ‘mirror theory’124 of law, which claims that law 
‘mirrors’ social, political, economic and other external to the law forces125; however, 
Weak Watson opposes mirror theories “weakly and cautiously”, whereas Strong
Watson opposes them “strongly and recklessly”. Thus, if Weak Watson affirms the 
relationship – the law is not entirely unrelated to the social context; then Strong
Watson still negates any relationship between the law and the economic, social, and
political context. Thus, the position of Strong Watson denies any possibility of the 
social theory of law. However, Weak Watson rejects any important relationship 
between the two and thus challenges the logic of the social theory of law too, despite 

122 William Ewald, 'Comparative Jurisprudence (I): What Was It Like To Try A Rat?' (1995) 143
University of Pennsylvania Law Review; William Ewald, 'Comparative Jurisprudence (II): The Logic 
Of Legal Transplants' (1995) 43 The American Journal of Comparative Law; William Ewald, 'The 
Jurisprudential Approach To Comparative Law: A Field Guide To "Rats"' (1998) 46 The American 
Journal of Comparative Law.
123 Ewald, 'Comparative Jurisprudence (II): The Logic Of Legal Transplants' (1995) 491.
124 However, according to Ewald, mirror theories do not constitute a single theory, but rather a class of 
theories that vary in regard to the choice of ‘social factors’ and their strength of influence in shaping 
the law. Thus, a strong mirror theory will claim that ‘law is nothing but context’, while a weak mirror 
theory will say only that ‘law and context are closely related’ or ‘knowledge of context is useful, but 
perhaps not sufficient, for understanding the rules in a given society’. In Ewald ,'Comparative 
Jurisprudence (II): The Logic Of Legal Transplants' (1995) 492-494.
125 For example, the ‘mirror theorist’ Lawrence M. Friedman in a preface to the first edition of ‘History 
of American Law’ treats the law “not as a kingdom on itself, not as a set of rules and concepts, not as 
the province of lawyers alone, but as a mirror of society”. In Friedman’s interpretation law “takes 
nothing as historical accident, nothing as autonomous, everything as relative and moulded by economy 
and society” See: Lawrence M Friedman, A History Of American Law (Simon and Schuster 1973) in 
Wise (1990) 2. 
But note a remark by Wise on deviation with this statement: “the preface to the second edition says that 
it retains the same “general bias”, in his other work there is a deviation with this statement. See: 
Lawrence M Friedman, A History Of American Law (Simon & Schuster 1985) 16; Lawrence 
M. Friedman, 'American Legal History: Past And Present' (1984) 34 Journal of Legal Education. In 
Wise (1990) 2, n.4.

2.5.2. Talking at Cross-Purposes or Playing a Straw-Man?

According to Watson, both he and Legrand were to a large extent talking at cross-
purposes, using the word ‘transplant’ in different senses. Watson confessed his 
suspicion that Legrand is aware of the fact that rules can be copied from those of 
another society, but simply does not interpret this ‘copy process’ as legal 
transplantation.  

Indeed, it seems that Watson, as legal historian, traces the past of the legal rules and 
finds that most of them have origins in foreign legal systems. For Watson “if one 
society copies the rules, institutions, concepts and structures of another, then it is 
profoundly influenced by that society’s law”115. The copied legal rule, accordingly, is 
‘a legal transplant’. 

Differently, Legrand looks at current use of legal rules by a certain society. He notes 
how deeply these legal rules are embedded in the cultural context of a society that 
developed these rules and argues that they therefore cannot be taken out. According to 
him, even if happens that a legal rule is copied, it will be always a new legal rule,
with another nature and a different operation. Accordingly, such new rule cannot be 
seen as a legal transplant. It can be said that where Watson sees legal transplants, 
Legrand sees legal rules deeply embedded in a cultural context.

According to William Twining, the legal transplants debate that developed between 
the two legal scholars was “the worst kind of academic debate”116. Indeed, it seems 
that both parties play a straw-man by misrepresenting an opponent’s argument. The 
dispute is full of various logical fallacies, such as cherry picking117 with a biased 
selection of cases from the legal history. Other logical fallacies that are found are red 
herring118, argument from ignorance119, defining fallacy120, or begging the 
question121- like in following example  “law is out of context, therefore it is 
autonomous”. Also, quite frequent and obvious are examples of false dilemma or so-
called black-and-white thinking, especially with regard to the role of social context in 
the development of law. However, should the legal transplants approach be denied 
because of the debate that arose around it? According to William Ewald, not. Instead 

115 Watson, 'Legal Transplants And European Private Law' (2000) 10.
116 William Twining, 'Social Science And Diffusion Of Law' (2005) 32 Journal of Law and Society, 10.
117 Fallacy of incomplete evidence.
118 Fallacy of distraction.
119 Assuming that a claim is true (or false) because it has not been proven false (true) or cannot be 
proven false (true).
120 Involves the confusion between two notions by defining one in terms of the other.
121 A sort of circular argument in which a proposition is made that uses its own premise as proof of the 
proposition. In other words, it is a statement that refers to its own assertion to prove the assertion.
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of judging which side is right in the debate he attempted to defend the legal 
transplants approach by giving a reasoned explanation of Watson’s arguments.122,

2.5.3. Weak and Strong Watson: an Attempt to Rehabilitate Watson 

According to Ewald, many critics of Watson’s legal transplants approach are simply 
missing some of his arguments. A more thorough look at the entire scholarship by 
Watson, argues Ewald, discloses that his interpretation of law is not just textual. 
He finds that Watson’s theory on legal transplants has been open to much 
misinterpretation. Ewald believes that ‘most of the confusions surrounding Watson’s 
theory can be traced to a failure to pay adequate attention to the logical structure of 
his argument, and to the logical structure of the views he is concerned to oppose’123.
Ewald argues that there are two types of Watson’s arguments: “two souls dwell within 
his breast; we can call them (…) Weak Watson and Strong Watson”. In both cases 
Watson argues against the so-called ‘mirror theory’124 of law, which claims that law 
‘mirrors’ social, political, economic and other external to the law forces125; however, 
Weak Watson opposes mirror theories “weakly and cautiously”, whereas Strong
Watson opposes them “strongly and recklessly”. Thus, if Weak Watson affirms the 
relationship – the law is not entirely unrelated to the social context; then Strong
Watson still negates any relationship between the law and the economic, social, and
political context. Thus, the position of Strong Watson denies any possibility of the 
social theory of law. However, Weak Watson rejects any important relationship 
between the two and thus challenges the logic of the social theory of law too, despite 

122 William Ewald, 'Comparative Jurisprudence (I): What Was It Like To Try A Rat?' (1995) 143
University of Pennsylvania Law Review; William Ewald, 'Comparative Jurisprudence (II): The Logic 
Of Legal Transplants' (1995) 43 The American Journal of Comparative Law; William Ewald, 'The 
Jurisprudential Approach To Comparative Law: A Field Guide To "Rats"' (1998) 46 The American 
Journal of Comparative Law.
123 Ewald, 'Comparative Jurisprudence (II): The Logic Of Legal Transplants' (1995) 491.
124 However, according to Ewald, mirror theories do not constitute a single theory, but rather a class of 
theories that vary in regard to the choice of ‘social factors’ and their strength of influence in shaping 
the law. Thus, a strong mirror theory will claim that ‘law is nothing but context’, while a weak mirror 
theory will say only that ‘law and context are closely related’ or ‘knowledge of context is useful, but 
perhaps not sufficient, for understanding the rules in a given society’. In Ewald ,'Comparative 
Jurisprudence (II): The Logic Of Legal Transplants' (1995) 492-494.
125 For example, the ‘mirror theorist’ Lawrence M. Friedman in a preface to the first edition of ‘History 
of American Law’ treats the law “not as a kingdom on itself, not as a set of rules and concepts, not as 
the province of lawyers alone, but as a mirror of society”. In Friedman’s interpretation law “takes 
nothing as historical accident, nothing as autonomous, everything as relative and moulded by economy 
and society” See: Lawrence M Friedman, A History Of American Law (Simon and Schuster 1973) in 
Wise (1990) 2. 
But note a remark by Wise on deviation with this statement: “the preface to the second edition says that 
it retains the same “general bias”, in his other work there is a deviation with this statement. See: 
Lawrence M Friedman, A History Of American Law (Simon & Schuster 1985) 16; Lawrence 
M. Friedman, 'American Legal History: Past And Present' (1984) 34 Journal of Legal Education. In 
Wise (1990) 2, n.4.



ChapTEr 2 analysis of lEgal sCholarship on lEgal TransplanTs

60

Professor of Legal Theory Roger Cotterrell replied that social theories cannot be 
rejected just because they do not explain all legal developments.130 According to him, 
sociological approaches do not necessarily focus on the relationship between law and 
society. Instead, law is often explained as an aspect of society or a certain social 
experience. Cotterrell held that Watson, while discussing some selected social 
theories, overlooks complexity, variety, specificity of their claims. 

David Nelken, Professor of Sociology and Research Professor of Law, also pointed to 
shortcomings in Watson’s claim on impossibility of social theory explaining the legal 
change. According to Nelken, sociologists of law have long been aware that law may 
be “out of phase with social change”: law may be behind, or ahead of other 
developments.131 He recalled works in legal sociology that do not see law as 
necessarily having a functional role in relation to the society:  sociological studies 
emanating from the “law as literature” movement or “law as communication” 
appreciate law as an opportunity for society to re-interpret authoritatively the 
principles it stands for, rather than understanding law merely as an instrument used 
for the regulation of social life.132 Nelken remarked that whereas some sociological 
works still emphasise a close “fit” between the law and social context,133 the other 
studies stress law’s capacity to transcend and transform social contexts.134 Nelken 
downsized Watson’s statement on the denial of a social theory capable of explaining 
legal change. According to Nelken, Watson denied the possibility of social theory just 
because Watson himself failed to theorise the social implications of legal 
transplantation. At the same time, differently from Legrand, Nelken did not 
marginalise the legal transplants approach for comparative legal scholarship. 
Moreover, Nelken claimed that the legal transplants approach might contribute to the 
understanding of how law does and does not “fit” its context, thus, in fact, 
contributing to the development of the social theory of law.

130 Roger Cotterrell, 'Is There A Logic Of Legal Transplants?', Adapting Legal Cultures (1st edn, Hart 
Publishing 2001).
131 David Nelken, 'Towards A Sociology Of Legal Adaptation', Adapting Legal Cultures (1st edn, Hart 
Publishing 2001).
132 Ibid.
133 For instance, those on “law as ideology”, “law in everyday life”, or law as “constitutive” of society. 
See: Alan Hunt, Explorations In Law And Society (Routledge 1993), as cited in Nelken (2001) 15.
134 Roberto Mangabeira Unger, False Necessity--Anti-Necessitarian Social Theory In The Service Of 
Radical Democracy (Cambridge University Press 1987), as cited in Nelken (2001) 15.

the acknowledgement of a certain importance of the social conditions for legal 
development. Thus, the social theory of law, according to Watson, is not possible.

2.6. Legal Transplants Approach and a Social Theory of Law

2.6.1. Watson’s Claim on the Impossibility of a Social Theory of Law

Watson, by denying the importance of society for the development of the law, 
challenged not only the popular paradigm in comparative legal scholarship that law is 
the result of “felt needs”126, but also the well-established vision that the origins of law
rest in society and that legislation changes in response to social forces. As a 
consequence, all social theories of law127 that acknowledge the importance of external 
to law conditions in shaping the legal change are abandoned.128 Watson logically 
concludes that “no satisfactory theory can be given: the phenomena may be too 
complex for a tidy description, even in principle”129. Moreover, any attempt to explain 
legal transplantation, according to Watson, ends up in epistemological deadlock. 

2.6.2. A Critique on Watson’s Claim on the Impossibility of Social Theory

Watson’s claim that social theory is incapable of explaining legal change received 
numerous critical reactions from more socially inclined scholars. For instance, 

126 Watson challenges here the popular paradigm of classical social theory, according to which law is 
the result of the “felt needs” of a given society. The notion that law is the result of “felt needs” can be 
found already in works of Karl Marx and Max Weber and was developed by Wolfgang Friedman. See: 
Wolfgang Friedmann, Law In A Changing Society (University of California Press 1959). See more on 
Watson’s argument against this deterministic notion in: Watson (1978); Watson (1989).
Watson’s ideas resemble to some extent the ideas of Roberto Mangabeira Unger, who in his seminal 
work Law in Modern Society criticized the classical social theory for emphasizing the importance of 
economic necessity [“felt needs”] stemming from capitalist development and  argued that there is no 
relation between legal, political, and economic arrangements, as is often assumed. Unger argued that it 
was the result of political and cultural developments specific to Western Europe, and that there is no 
real basis of fact on their necessary integration. (...) Likewise, institutions of the law are autonomous 
and legal reasoning adheres to the established set of rules rather than moral codes. Rather than any 
necessary connection between this set of legal codes and economic order, this legal thought and 
arrangements arose in Europe as a result of the indeterminate relations between monarchy, aristocracy, 
and bourgeoisie. It took the particular generality of form that it did from the long tradition of natural 
law and universality. See: Roberto Mangabeira Unger, Law In Modern Society (Free Press 1976). See 
also: Hugh Collins, 'Roberto Unger And The Critical Legal Studies Movement' (1987) 14 Journal of 
Law and Society.
127 Social theories of law, as defined by Lawrence M. Friedman, suggest that at any given time legal 
rules reflect those social forces actually bearing on the subject of the rules. See: Lawrence 
M Friedman, The Legal System (Russell Sage Foundation 1975) 307.
128 William M Evan, The Sociology Of Law (Free Press 1980) 35.
129 Ewald, 'Comparative Jurisprudence (II): The Logic Of Legal Transplants' (1995) 509.
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Professor of Legal Theory Roger Cotterrell replied that social theories cannot be 
rejected just because they do not explain all legal developments.130 According to him, 
sociological approaches do not necessarily focus on the relationship between law and 
society. Instead, law is often explained as an aspect of society or a certain social 
experience. Cotterrell held that Watson, while discussing some selected social 
theories, overlooks complexity, variety, specificity of their claims. 

David Nelken, Professor of Sociology and Research Professor of Law, also pointed to 
shortcomings in Watson’s claim on impossibility of social theory explaining the legal 
change. According to Nelken, sociologists of law have long been aware that law may 
be “out of phase with social change”: law may be behind, or ahead of other 
developments.131 He recalled works in legal sociology that do not see law as 
necessarily having a functional role in relation to the society:  sociological studies 
emanating from the “law as literature” movement or “law as communication” 
appreciate law as an opportunity for society to re-interpret authoritatively the 
principles it stands for, rather than understanding law merely as an instrument used 
for the regulation of social life.132 Nelken remarked that whereas some sociological 
works still emphasise a close “fit” between the law and social context,133 the other 
studies stress law’s capacity to transcend and transform social contexts.134 Nelken 
downsized Watson’s statement on the denial of a social theory capable of explaining 
legal change. According to Nelken, Watson denied the possibility of social theory just 
because Watson himself failed to theorise the social implications of legal 
transplantation. At the same time, differently from Legrand, Nelken did not 
marginalise the legal transplants approach for comparative legal scholarship. 
Moreover, Nelken claimed that the legal transplants approach might contribute to the 
understanding of how law does and does not “fit” its context, thus, in fact, 
contributing to the development of the social theory of law.

130 Roger Cotterrell, 'Is There A Logic Of Legal Transplants?', Adapting Legal Cultures (1st edn, Hart 
Publishing 2001).
131 David Nelken, 'Towards A Sociology Of Legal Adaptation', Adapting Legal Cultures (1st edn, Hart 
Publishing 2001).
132 Ibid.
133 For instance, those on “law as ideology”, “law in everyday life”, or law as “constitutive” of society. 
See: Alan Hunt, Explorations In Law And Society (Routledge 1993), as cited in Nelken (2001) 15.
134 Roberto Mangabeira Unger, False Necessity--Anti-Necessitarian Social Theory In The Service Of 
Radical Democracy (Cambridge University Press 1987), as cited in Nelken (2001) 15.
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Indeed, Nelken’s approach to review legal transplants literature seems to offer the 
greatest clarity and is useful in understanding the theoretical underpinnings of each 
concept. However, he did not include in his classification a vast literature that has 
refused to use the legal transplants concept or even be linked with it. Also, Nelken’s 
suggested category does not cover those conceptualisations of legal transplants that 
underline another character than a discursive one, as in the case of the concept of 
‘legal irritants’. Therefore, I have chosen for a more neutral category, which includes 
all alternatives to legal transplants conceptions. The two following sections discuss 
literature using both conceptualisations of the legal transplants concept: one with a 
medical or botanical metaphor, and the one that refuses using the legal transplants 
concept, but rather opts for alternatives to legal transplants conceptions.

2.7.2. Heuristic Assessment of Legal Transplants Metaphors 

2.7.2.1. Medical Transplant

The medical metaphor of a legal transplant refers to the surgical understanding of 
transplants and is the most common. Not surprising, since this is also the first thing 
that comes to the mind when you hear the words ‘legal transplant’. Watson used a 
medical metaphor of legal transplants. In his book Legal Transplants: An Approach to 
Comparative Law Watson compared legal transplants to the transplanted human 
organs. He suggested that a successful legal transplant will grow in its new body and 
“become a part of that body just as the rule or institution would have continued to 
develop in its parent system”139. Similarly, Eric A. Feldman argued that the process of 
legal transfer can be best compared to the search for a compatible donor so as to 
provide hope ‘to ailing members of the world community’.140

However, other scholars are rather sceptical about the usefulness of a medical 
metaphor in explaining the legal transplants phenomenon. For example, Nelken notes 
that a medical interpretation of ‘legal transplants’ suggests that the recipient needs 
something different from what he/she already has, and that there is the risk of 
‘rejection’ afterwards. 141 For a legal transplant to be successful it must, like a medical 
transplant, “make the new host believe that in some sense they really already belong 
to it”142. Further, following a medical metaphor, a legal transplant may fail because of 
rejection or a condition of the allegedly ailing legal system. Thus, the outcome of a

139 Watson (1974) 27.
140 Eric A. Feldman, 'Patients' Rights, Citizen's Movements, And Japanese Legal Culture', Comparing 
legal cultures (1st edn, Dartmouth Publishing Company 1997).
141 See: Nelken (2002) 32 and a note No.54 at the same page to the text of Takao Tanase. For full text 
see: Takao Tanase, 'The Empty Space Of The Modern In Japanese Law Discourse', Adapting Legal 
Cultures (1st edn, Hart Publishing 2001).
142 Nelken (2002) 32.

2.7. The Legal Transplants Concept 

2.7.1. Many Faces of Legal Transplants 

Apart from Watson’s legal transplants approach to comparative law, there is a 
growing literature on legal transplants and related phenomena. Currently this literature 
involves a large body of meta-juridical scholarship. This scholarship is remarkable 
due to a variety of concepts that are used to describe the phenomena of legal 
transplantation. For instance, ‘transfer’, ‘exports’, ‘circulation’, ‘influence’, 
‘borrowing’, ‘importation’, ‘reception’, ‘translation’, ‘diffusion’, ‘transposition’, and 
even culinary terms, such as ‘salad bowl’ and ‘melting pot’.135 Every concept 
represents a unique attempt to conceptualise legal transplantation phenomena. 

There have been several attempts to organise this diverse literature on conceptual 
level. For instance, Gianmaria Ajani, Professor of Comparative Law, identified two 
different types of concepts used in the legal transplants debate: general terms and 
narrower concepts. According to him, general terms, such as ‘borrowing’ or 
‘influence’, indicate the process of legal change; whereas narrower concepts, like 
‘legal transplants’ or ‘reception’, refer to the result of the transfer.136

Differently from Ajani, David Nelken did not consider whether it is a process of a 
legal change or a result, but looked at the nature or the character of a conceptualised 
process. He distinguished mechanical, organic and discursive conceptions of legal 
transplantation. Nelken argued that these conceptions refer to specific conceptions of 
law.137 Thus, mechanical metaphors of legal transplantation refer to the ‘export and 
import’, ‘circulation’, ‘diffusion’ and ‘imposition’. These metaphors reflect a vision 
of law as a working institution, as an instrument, and as a technique of social 
engineering. Next, organic metaphors speak of ‘grafts’ and ‘viruses’. The use of these 
metaphors reflects a functionalist vision of law, as an independent part of a larger 
whole. Finally, discursive metaphors refer to the transfer of law as a matter of 
‘translating’ and reformulating implicit meaning. Nelken reasoned that metaphors 
specifically should be valued for their heuristic abilities: “the way they lead us to 
think in new and imaginative ways”138. He suggested the rethinking of metaphors as 
part of attempts to theorise legal transplantation. 

135 Esin Örücü, 'A Theoretical Framework For Transfrontier Mobility Of Law', Transfrontier Mobility 
Of Law (1st edn, Kluwer Law International 1995) 5.
136 Gianmaria Ajani, 'By Chance And Prestige: Legal Transplants In Russia And Eastern Europe' 
(1995) 43 The American Journal of Comparative Law, 93, n. 1. 
137 Nelken (2001) 16; David Nelken, 'Legal Transplants And Beyond: Of Disciplines And 
Metaphors', Comparative Law In the 21st Century (1st edn, Kluwer Academic 2002) 29, 30.
138 Nelken (2002) 29.
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Indeed, Nelken’s approach to review legal transplants literature seems to offer the 
greatest clarity and is useful in understanding the theoretical underpinnings of each 
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suggested category does not cover those conceptualisations of legal transplants that 
underline another character than a discursive one, as in the case of the concept of 
‘legal irritants’. Therefore, I have chosen for a more neutral category, which includes 
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medical or botanical metaphor, and the one that refuses using the legal transplants 
concept, but rather opts for alternatives to legal transplants conceptions.

2.7.2. Heuristic Assessment of Legal Transplants Metaphors 

2.7.2.1. Medical Transplant

The medical metaphor of a legal transplant refers to the surgical understanding of 
transplants and is the most common. Not surprising, since this is also the first thing 
that comes to the mind when you hear the words ‘legal transplant’. Watson used a 
medical metaphor of legal transplants. In his book Legal Transplants: An Approach to 
Comparative Law Watson compared legal transplants to the transplanted human 
organs. He suggested that a successful legal transplant will grow in its new body and 
“become a part of that body just as the rule or institution would have continued to 
develop in its parent system”139. Similarly, Eric A. Feldman argued that the process of 
legal transfer can be best compared to the search for a compatible donor so as to 
provide hope ‘to ailing members of the world community’.140

However, other scholars are rather sceptical about the usefulness of a medical 
metaphor in explaining the legal transplants phenomenon. For example, Nelken notes 
that a medical interpretation of ‘legal transplants’ suggests that the recipient needs 
something different from what he/she already has, and that there is the risk of 
‘rejection’ afterwards. 141 For a legal transplant to be successful it must, like a medical 
transplant, “make the new host believe that in some sense they really already belong 
to it”142. Further, following a medical metaphor, a legal transplant may fail because of 
rejection or a condition of the allegedly ailing legal system. Thus, the outcome of a

139 Watson (1974) 27.
140 Eric A. Feldman, 'Patients' Rights, Citizen's Movements, And Japanese Legal Culture', Comparing 
legal cultures (1st edn, Dartmouth Publishing Company 1997).
141 See: Nelken (2002) 32 and a note No.54 at the same page to the text of Takao Tanase. For full text 
see: Takao Tanase, 'The Empty Space Of The Modern In Japanese Law Discourse', Adapting Legal 
Cultures (1st edn, Hart Publishing 2001).
142 Nelken (2002) 32.
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about tomatoes. Organ transplants do not fit this scheme, because they involve 
the implantation of one and the same organ removed from (typically) another 
member of the same species. Tissue is accepted or rejected, but only in its new 
setting. It has been removed permanently from its original one.”147

Baade claims that Watson, when he introduced the notion of ‘legal transplants’ into 
comparative law scholarship, focused on the reception of Roman law, which remained 
in Rome after it was transplanted to Egypt. Therefore, according to Baade, legal 
transplants should be interpreted as transplants of crops or of plants, but not of organs. 
According to Peerenboom a botanical metaphor is better, because it does not deny the 
possibility of alteration in the recipient system, whereas medical interpretation 
suggests the transplant will lead only to discrete changes without any overall systemic 
change as the recipient is still the same person.148

However, Nelken claims that a botanical metaphor of the legal transplant is to the 
same extent limiting as a medical one. According to him in both cases “the ability of 
the transplant to become part of its new body or environment may be conditional on it 
having no further connection with its original source”149, while ‘legal transplant’ may 
recreate the wider context from which it is taken. 

2.7.3. Alternative Conceptions 

Besides the concept of ‘legal transplants’, which is linked to medical or botanical 
metaphor, there are several alternative conceptions depicting the legal transfer 
process, which are united by a shared condemnation of the ‘legal transplants’ concept. 
The proponents of alternative suggestions point to the imperfection of the ‘legal 
transplants’ concept, especially its misleading references, inflexibility, and static 
meaning as opposed to dynamic. They advocated new terms to be adopted, such as 
circulation, translation, irritation, diffusion, and transposition:

• Continuous circulation of legal ideas: focus on process 
For instance, Professor of Law Edward M. Wise150 saw legal transplantation as a 
process of circulation of legal ideas. He argued that the term ‘circulation’ should 
be used instead of ‘transplantation’, as the original French title for this topic is ‘la 
circulation des modèles juridiques’.151 He explained that this term is better 
suitable because it refers to the movement, the continual flow, of legal paradigms 
and ideas. 

147 Baade (2007) 2.
148 Peerenboom (2006) 825-826.
149 Nelken (2002) 32.
150 Edward M. Wise was Wayne Law professor of criminal law, comparative law, international criminal 
law and legal history at Wayne State University (US).
151 Wise (1990) 1.

legal transplantation, when ‘legal transplants’ are interpreted with reference to 
medical transplants, is likely to be one of the two: either a success, or a failure. 
However, the dichotomy of success and failure is precisely what should be avoided 
when talking about the outcome of legal transplantations.143 Consequently, Nelken 
does not see any advantage of using a medical metaphor. He argues that the medical 
metaphor of legal transplant is too rigid as a heuristic device. As an example of 
rigidness Nelken refers to the fact that “medical transplants involve a very high level 
of invasive surgery, and even if we know that this is in the interest of the body, the 
body does not”144. Therefore this medical connotation does not allow differentiating 
between a society seeking foreign law and the one having such adaptation imposed, 
that is, between voluntary and imposed transplantation. Finally, Nelken claims that 
the very concreteness of the medical example fails to encompass the complexity of 
legal transfer as a social process, and the importance of subjective factors, such as 
creation and imposition of meaning (including definitions of ‘similarity’ and 
‘success’). He notes that legal transplantation occurs not because of an objective 
contrast between healthy and diseased organs, but because of demands made by 
participants or observers, within and outside of the society concerned, who argue for 
the ‘need’ for the society to change in certain directions. 

2.7.2.2. Botanical Transplant

The alternative interpretation of the ‘legal transplants’ conception makes comparisons 
with transplants of plant species that may be “planted or engrafted on foreign soil, 
where they wilt, vegetate, or prosper”145. The promoters of the botanic metaphor point 
to the advantages of this conception in comparison to a medical one. For example, 
according to Professor of Law Randall Peerenboom, a botanical metaphor is more 
advantageous, because a reference to transplanted crops suggests a teleological 
development toward a fixed endpoint, differently from a medical one.146 On top of 
this, Professor of Law, Hans W. Baade, argues that a botanic metaphor is more 
suitable than a medical metaphor for what Watson had in mind. Baade illustrates his 
argument with a picturesque comparison of two metaphors: 

“A crop successfully transplanted flourishes both in its original environment 
and in its new one. Belgian endives grown in California are an example. Their 
taste may, however, be subject to variation, as witness current complaints here 

143 Gunther Teubner, 'Legal Irritants: Good Faith In British Law Or How Unifying Law Ends Up In 
New Divergencies' (1998) 61 The Modern Law Review, 17.
144 Nelken (2002) 32.
145 Hans W. Baade, 'Transplants Of Laws And Of Lawyers', Justice in Particular: Festschrift in Honour 
of Professor P.J. Kozyris (1st edn, Ant N Sakkoulas Publishers 2007).2.
146 Randall Peerenboom, 'What Have We Learned About Law And Development? Describing, 
Predicting, And Assessing Legal Reforms In China' (2006) 27 Michigan Journal of International Law, 
825-826.
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about tomatoes. Organ transplants do not fit this scheme, because they involve 
the implantation of one and the same organ removed from (typically) another 
member of the same species. Tissue is accepted or rejected, but only in its new 
setting. It has been removed permanently from its original one.”147

Baade claims that Watson, when he introduced the notion of ‘legal transplants’ into 
comparative law scholarship, focused on the reception of Roman law, which remained 
in Rome after it was transplanted to Egypt. Therefore, according to Baade, legal 
transplants should be interpreted as transplants of crops or of plants, but not of organs. 
According to Peerenboom a botanical metaphor is better, because it does not deny the 
possibility of alteration in the recipient system, whereas medical interpretation 
suggests the transplant will lead only to discrete changes without any overall systemic 
change as the recipient is still the same person.148

However, Nelken claims that a botanical metaphor of the legal transplant is to the 
same extent limiting as a medical one. According to him in both cases “the ability of 
the transplant to become part of its new body or environment may be conditional on it 
having no further connection with its original source”149, while ‘legal transplant’ may 
recreate the wider context from which it is taken. 

2.7.3. Alternative Conceptions 

Besides the concept of ‘legal transplants’, which is linked to medical or botanical 
metaphor, there are several alternative conceptions depicting the legal transfer 
process, which are united by a shared condemnation of the ‘legal transplants’ concept. 
The proponents of alternative suggestions point to the imperfection of the ‘legal 
transplants’ concept, especially its misleading references, inflexibility, and static 
meaning as opposed to dynamic. They advocated new terms to be adopted, such as 
circulation, translation, irritation, diffusion, and transposition:

• Continuous circulation of legal ideas: focus on process 
For instance, Professor of Law Edward M. Wise150 saw legal transplantation as a 
process of circulation of legal ideas. He argued that the term ‘circulation’ should 
be used instead of ‘transplantation’, as the original French title for this topic is ‘la 
circulation des modèles juridiques’.151 He explained that this term is better 
suitable because it refers to the movement, the continual flow, of legal paradigms 
and ideas. 

147 Baade (2007) 2.
148 Peerenboom (2006) 825-826.
149 Nelken (2002) 32.
150 Edward M. Wise was Wayne Law professor of criminal law, comparative law, international criminal 
law and legal history at Wayne State University (US).
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scholarship with the study of diffusion in other social sciences.158 Also Lawrence 
M. Friedman, American Professor of Law and a legal historian, argues for 
‘diffusion’, because a lot of legal borrowing throughout history is voluntary and 
the idea of voluntarism better fits the concept of diffusion.159

• Legal transposition
Professor of Comparative Law Esin Örücü says that the legal transplant concept is 
rather limited in depicting just the movement of law – like in the case, when a 
people, move into a new territory with no comparable civilisation and takes their
laws with them.160 She suggests using the concept of ‘transposition’, as it is used 
in music, which is more appropriate in describing the phenomena of legal 
transplantations: borrowing and what happens after the movement of law. 
According to Örücü ‘transposition’ is more apt in instances of massive change 
based on competing models. In musical transposition, each note takes the same 
relative place in the scale of the new key as in the old, the ‘transposition’ being 
made to suit the particular instrument or the voice-range of the singer. Similarly in 
law, each legal institution or rule introduced is used in the system of the recipient, 
as it was in the system of the model, the transposition occurring to suit the 
particular socio-legal culture and needs of the recipient. 

As one may notice, the dissatisfaction about the ‘legal transplants’ concept comes 
mainly because connotations of the metaphors are thought to be too limiting. In this 
regard Nelken remarks that the concept of ‘legal transplant’ could just mean a matter 
‘out of place’. However, “once the question becomes what is involved in deliberately
moving foreign bodies, the variety of possible references to such different objects and 
situations becomes problematic”161. Indeed, references are unavoidable: even neutral 
terms for legal transplantation, such as ‘borrowing’, ‘diffusion’, ‘imposition’, 
‘import’, ‘export’, ‘begging’, or ‘reception’, carry with them from other contexts 
questionable implications.162 Therefore, rather than seeking to avoid metaphors,
Nelken suggests ‘taking them seriously’: “examination of metaphors’ implications 
may be the only way to come to grips with their power to shape both scholarship and 
action”163.

158 William Twining, 'Social Science And Diffusion Of Law' (2005) 32 Journal of Law and Society, 6-
7.
159 Friedman (2003) 94.
160 Esin Örücü, 'Law As Transposition' (2002) 51 International & Comparative Law Quarterly, 205-
223.
161 Nelken (2001) 18.
162 Nelken (2001) 16-17.
163 ibid.

• Legal translation -transformation of legal ideas: focus on transplants
Also Máximo Langer, Professor of Law from the University of California, 
challenged the adequacy of a ‘legal transplants’ concept for analysis of the 
circulation of legal ideas and institutions between legal systems.152 He argued that 
the metaphor of the legal transplant is too rigid to account for the transformations 
that legal ideas and institutions undergo when they are moved into another legal 
system. However, differently from Wise, Langer underlined not a continuation of 
the transfer process itself, but a transformation of the legal ideas and legal 
institutions during the transplantation. Consequently, he suggested to interpret the 
process of ‘legal transfer’ as ‘legal translation’. 

• Legal irritation: the post transfer effect on the recipient legal system
Even more critical about the use of the concept of ‘legal transplant’ is Gunther 
Teubner, a Professor of Law and Legal Sociology. He criticised the concept of 
‘legal transplant’ as misleading and advocated the use of ‘legal irritants’ instead. 
In his view the metaphor of ‘legal irritants’ better describes the impact of the 
transferred rules on recipient legal system.153 According to Teubner the ‘legal 
transplants’ concept supposes that the outcome of legal transplantation is either 
success or failure, while in reality it is more likely to be mixed.154 Moreover, 
‘legal irritants’ is a better concept, as it focuses not on a fact of transfer, but on 
what happens after the transplantation. He explains that “when a foreign rule is 
imposed on a domestic culture…it is not transplanted into another organism; 
rather it works as a fundamental irritation which triggers a whole series of new 
and unexpected events”155. Teubner disagrees with ‘legal transplants’ scholars on 
the post-transfer effect of legal transplants. He argues that “‘legal irritations’ 
cannot be domesticated, as they are not transformed from something alien into 
something familiar, not adapted to a new cultural context” 156.  According to him 
the transplanted rules “will unleash an evolutionary dynamic in which the external 
rule's meaning will be reconstructed and the internal context will undergo 
fundamental change.”157

• Legal diffusion - a voluntary adoption: focus on character of the process
Then Twining suggested using a sociological term of ‘diffusion’ which, according 
to him, covers all other terms used in the legal literature and connects legal 

152 Máximo Langer, 'From Legal Transplants To Legal Translations: The Globalization Of Plea 
Bargaining And The Americanization Thesis In Criminal Procedure.' (2004) 45 Harvard International 
Law Journal <http://ssrn.com/abstract=707261> accessed 6 March 2015.
153 Gunther Teubner, 'Legal Irritants: Good Faith In British Law Or How Unifying Law Ends Up In 
New Divergencies' (1998) 61 The Modern Law Review. 10-13.
154 ibid 17.
155 ibid 12.
156 ibid.
157 ibid.
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‘diffusion’, because a lot of legal borrowing throughout history is voluntary and 
the idea of voluntarism better fits the concept of diffusion.159
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Professor of Comparative Law Esin Örücü says that the legal transplant concept is 
rather limited in depicting just the movement of law – like in the case, when a 
people, move into a new territory with no comparable civilisation and takes their
laws with them.160 She suggests using the concept of ‘transposition’, as it is used 
in music, which is more appropriate in describing the phenomena of legal 
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According to Örücü ‘transposition’ is more apt in instances of massive change 
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relative place in the scale of the new key as in the old, the ‘transposition’ being 
made to suit the particular instrument or the voice-range of the singer. Similarly in 
law, each legal institution or rule introduced is used in the system of the recipient, 
as it was in the system of the model, the transposition occurring to suit the 
particular socio-legal culture and needs of the recipient. 

As one may notice, the dissatisfaction about the ‘legal transplants’ concept comes 
mainly because connotations of the metaphors are thought to be too limiting. In this 
regard Nelken remarks that the concept of ‘legal transplant’ could just mean a matter 
‘out of place’. However, “once the question becomes what is involved in deliberately
moving foreign bodies, the variety of possible references to such different objects and 
situations becomes problematic”161. Indeed, references are unavoidable: even neutral 
terms for legal transplantation, such as ‘borrowing’, ‘diffusion’, ‘imposition’, 
‘import’, ‘export’, ‘begging’, or ‘reception’, carry with them from other contexts 
questionable implications.162 Therefore, rather than seeking to avoid metaphors,
Nelken suggests ‘taking them seriously’: “examination of metaphors’ implications 
may be the only way to come to grips with their power to shape both scholarship and 
action”163.
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2.8.1. ‘Academic’ Suggestions on Conditions for Legal Transplantation

2.8.1.1. Watson: Indifference to Culture

In his book on the legal transplants approach published in 1974 Watson remarked that 
in studying historical legal transplantations he considers only the fact of existence of 
similar rules and not whether they work to similar effect in different systems: “(…) 
with the existence of the rule, not with how it operates within the society as a result of 
academic or judicial interpretation”167. Drawing on this idea Watson identified a 
number of conditions, which refer explicitly to the internal forces of the legal system: 
pressure force, opposition force, transplant bias, discretion factor, generality factor, 
societal inertia, felt-needs, source of law, and law-shaping lawyers.168 Here the 
pressure force refers to “the organised persons… who believe that a benefit would 
result from a practicable change in law.”169 The opposition force is counteractive and 
is composed of persons who believe the proposed legal change will harm them either 
as individuals or society as a whole. The transplant bias denotes the receptivity of a 
legal system to a particular foreign law, that is, the choice for a particular transplant 
because of “the general high standing of the donor system, the general high prestige, 
apart from its law, of the donor state; a shared legal tradition of the donor and 
borrower; and accessibility (..)”170. The discretion factor points to the broad discretion 
that is accorded to judges. The generality factor refers to the scope of the legal rule, or 
its effects. Then, social inertia refers to the society’s desire to maintain status quo, 
since elites especially have a desire for no change. The felt-needs indicates whether a 
society feels itself in need of the particular change. The source of law indicates 
whether the new law will enter as a statute, case law, custom, or through scholarly 
writing. Finally, the law-shaping lawyers are the key actors in bringing about change 
and their influence is the greatest. The conditions can be interpreted as elements of the 
legal culture of judiciary, legislature and a society.

However, more than twenty years later in his article ‘Aspects of Reception of Law’ 
Watson considers the reception of legal transplants as well, not just the transferability 
or the fact of incorporation. He distinguishes four aspects of both legal transplants and 
legal autonomy that, in his opinion, are important in explaining receptions of law: 
practical utility, chance, difficulty of clear sight, and the need for authority. 171 By 
examining these four aspects in his study of transfer of law cases in legal history 
Watson establishes four tendencies: first, that the influence of legal education for legal 
attitudes was great; second, that legal development often was shaped by accidental 

167 Watson (1974) 20.
168 Watson (1978) 315.
169 Watson (1978) 315.
170 Watson (1983) 1147.
171 Watson (1996).

2.8. From Concept to Model: a Review of Theorisations

This section reviews a variety of suggestions in legal literature about the conditions 
that are necessary for ‘successful’ legal transplantation. The first three explanations,
suggested by Watson164, Legrand, and Kahn-Freund respectively, can be labelled as 
‘academic’, because these studies have been done “in the library or the armchair 
rather than the field”.165 The other two suggestions here reviewed represent more 
recent scholarship on legal transplants, which draws upon extensive empirical data,
like an analysis of multiple case studies by Milhaupt and Pistor166 or a thorough 
comparative case study by Örücü.

In addition to this methodological distinction between the two types of suggestions 
with regard to the conditions, the ‘academic’ literature differs from the ‘empirical’ 
studies in the type of argumentation. The type of argumentation  is mainly determined  
by the way law and its relationship with the society is understood. For instance, 
Watson’s explanation is based on the assumption that law changes independently 
from cultural context. Then, Legrand’s suggestion that law is difficult to transfer, if 
not completely impossible, is based on the assumption that law and cultural context 
are inseparable. The third representative of the scholars group, here labelled as 
‘academic’, is Professor Kahn Freund, who had an approach somewhat between the 
two extremes, as he suggested that transferability depends on cultural proximity of the 
legal rule.

Differently from the ‘academic’ camp, ‘empirical’ studies attempt to avoid the debate 
on legal transplants by suggesting that other conditions are more important than the 
issue of ‘cultural fit’. Thus, Milhaupt and Pistor point to the primary importance of 
the legal demand law and the process by which it is incorporated. Differently, Örücü 
emphasises the role of domestic actors in accommodating legal transplants. Such a
shift in argumentation on the conditions for ‘successful’ legal transplantation can be 
also explained by the fact that ‘empirical’ studies were assessing the legal reforms in 
the developing world, where there was no chance for ‘cultural fit’.

164 Although Watson denied the possibility of social theory, he attempted to develop a model 
explaining the success of legal transplantation (remark by the Author).
165 These terms are borrowed from William Twining. See: Twining (2005).
166 Curtis J Milhaupt and Katharina Pistor, Law And Capitalism (University of Chicago Press 2008).
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result from a practicable change in law.”169 The opposition force is counteractive and 
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borrower; and accessibility (..)”170. The discretion factor points to the broad discretion 
that is accorded to judges. The generality factor refers to the scope of the legal rule, or 
its effects. Then, social inertia refers to the society’s desire to maintain status quo, 
since elites especially have a desire for no change. The felt-needs indicates whether a 
society feels itself in need of the particular change. The source of law indicates 
whether the new law will enter as a statute, case law, custom, or through scholarly 
writing. Finally, the law-shaping lawyers are the key actors in bringing about change 
and their influence is the greatest. The conditions can be interpreted as elements of the 
legal culture of judiciary, legislature and a society.

However, more than twenty years later in his article ‘Aspects of Reception of Law’ 
Watson considers the reception of legal transplants as well, not just the transferability 
or the fact of incorporation. He distinguishes four aspects of both legal transplants and 
legal autonomy that, in his opinion, are important in explaining receptions of law: 
practical utility, chance, difficulty of clear sight, and the need for authority. 171 By 
examining these four aspects in his study of transfer of law cases in legal history 
Watson establishes four tendencies: first, that the influence of legal education for legal 
attitudes was great; second, that legal development often was shaped by accidental 

167 Watson (1974) 20.
168 Watson (1978) 315.
169 Watson (1978) 315.
170 Watson (1983) 1147.
171 Watson (1996).
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of law. He takes a position amid two extremes by arguing that not every legal rule 
(“we cannot take it for granted”) can be transferred and that there are degrees of 
transferability. Thus, the degree to which any rule or institution can be transplanted 
depends on how much it is embedded in the cultural context. Kahn-Freund places all 
potential legal transplants in a continuum between so-called ‘mechanical’ transplants, 
which are easily transferable, and the ‘organic’, which are difficult to separate from 
their legal and social context. Similar ideas, that the possibility of a legal 
transplantation depends on the kind of law, were expressed already earlier by other 
scholars.177

According to Kahn-Freund, geographical and sociological conditions, as identified by 
Montesquieu, are still significant in shaping law, though their importance has greatly 
diminished in the developed and industrialised world, except for “purely political” 
factors. Therefore, “the question is no longer how deeply it is embedded, how deep 
are its roots in the soil of its country, but who has planted the roots and who cultivates 
the garden”178.

Kahn-Freund argues that legal transplants are not mechanical processes, and that there 
is a chance of rejection.179 He asserts that legal transplants cannot merely be placed 
into a recipient country without appropriate diagnosis, surgical procedures, and post-
operative care.180 Therefore, it is important not only to evaluate the merits of the law 
in isolation, but also to review what impact the law may have on the broader legal 
system, including whether it is institutionally compatible. This would include 
establishing whether there is a relationship between the legal rule to be transplanted 
and the socio-political structure of the donor state, as well as a comparison of the 
socio-political environment of the donor and receiving state. In establishing the 
relationship between the legal rule to be transplanted and the socio-political structure 
of the donor state, three conditions should be considered: (1) the socio-political 
structure of the donor state, (2) the distribution of power within the political system, 
and (3) the role played by organised interests.

177 Ernst Levy, 'The Reception Of Highly Developed Legal Systems By Peoples Of Different Cultures' 
(1950) 25 Washington Law Review; Kurt Lipstein, 'The Reception Of Western Law In Countries With 
A Different Social And Economic Background: India.', Indian Yearbook of International Law (1st edn, 
1957). See also references in: David Nelken and Johannes Feest, Adapting Legal Cultures (Hart 
Publishing 2001); Holger Fleischer, 'Legal Transplants In European Company Law – The Case Of 
Fiduciary Duties' (2005) 2 European Company and Financial Law Review.
178 Kahn-Freund (1974) 13.
179 ibid 6.
180 ibid 5.

circumstances; third, that when foreign law is given high authority, lawyers may have 
difficulty in finding new legal solutions; and fourth, that the authority in law-making 
has a central role, as judges cite what is regarded as appropriate authority, while these 
texts are unhelpful or irrelevant, and they may follow them unconsciously. These 
findings, according to Watson, are not striking and may be found even in the span of 
career of a single judge. Nevertheless, they clearly “indicate the impact of a particular 
legal education, a proclivity to borrow, unrealistic use of unnecessary authority, and 
sheer misunderstanding”172.

2.8.1.2. Legrand:  Cultural Engagement 

As mentioned earlier, Legrand challenged Watson’s idea that legal change is 
independent from social development, and thus, denied the very possibility of legal 
transplants. However, in his later writings Legrand acknowledged that in some cases 
certain laws can be ‘borrowed’. In regard to the economic laws that are borrowed and 
established, there must have developed “a predisposition to the act of borrowing and 
preparedness to borrow from a given jurisdiction”173 on the part of the borrower. 
Legrand explains that “the decision to alter a local institutional framework at the level 
of formal rules, and to do so through borrowing, is first and foremost a function of 
cultural engagement with alterity which will make the host legal culture receptive to 
the new rule in a way that will avoid internal tension”174. Legrand holds that the act of 
borrowing of formal rules becomes “an avatar of culturally derived norms of 
behaviour embedded in a particular legal community”175.
In other words, for Legrand, legal transplantation will be possible only after prior 
cultural assimilation. Such a presumption allows for Legrand maintaining the earlier 
idea that law resembles its cultural context and legal change is closely related to social 
development.

2.8.1.3. Otto Kahn-Freund: Different Cultural Proximity of Rules

Also Otto Kahn-Freund176, who presented an alternative approach to legal transplants, 
acknowledges the importance of social context for the development and transferability 

172 Watson (1996) 351. See also: Alan Watson, 'Chancellor Kent's Use Of Foreign Law', The Reception 
of Continental Ideas in the Common Law World, 1820-1920 (1st edn, Duncker & Humblot 1993); John 
H. Langbein, 'Chancellor Kent And The History Of Legal Literature' (1993) 93 Columbia Law Review, 
cited in: Watson 351, n. 50.
173 Pierre Legrand, Fragments On Law-As-Culture (WEJ Tjeenk Willink 1999) 85. See also: Pierre 
Legrand, 'Review Of Comparative Law And Economics By Ugo Mattei' (1997) 56 The Cambridge 
Law Journal <http://www.jstor.org/stable/4508388> accessed 17 March 2015.
174 ibid.
175 ibid.
176 Otto Kahn-Freund presented it almost at the same time as Watson in his lecture “On Use and Misuse 
of Comparative Law” delivered in honour of Lord Chorley at the London School of Economics. 
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of law. He takes a position amid two extremes by arguing that not every legal rule 
(“we cannot take it for granted”) can be transferred and that there are degrees of 
transferability. Thus, the degree to which any rule or institution can be transplanted 
depends on how much it is embedded in the cultural context. Kahn-Freund places all 
potential legal transplants in a continuum between so-called ‘mechanical’ transplants, 
which are easily transferable, and the ‘organic’, which are difficult to separate from 
their legal and social context. Similar ideas, that the possibility of a legal 
transplantation depends on the kind of law, were expressed already earlier by other 
scholars.177

According to Kahn-Freund, geographical and sociological conditions, as identified by 
Montesquieu, are still significant in shaping law, though their importance has greatly 
diminished in the developed and industrialised world, except for “purely political” 
factors. Therefore, “the question is no longer how deeply it is embedded, how deep 
are its roots in the soil of its country, but who has planted the roots and who cultivates 
the garden”178.

Kahn-Freund argues that legal transplants are not mechanical processes, and that there 
is a chance of rejection.179 He asserts that legal transplants cannot merely be placed 
into a recipient country without appropriate diagnosis, surgical procedures, and post-
operative care.180 Therefore, it is important not only to evaluate the merits of the law 
in isolation, but also to review what impact the law may have on the broader legal 
system, including whether it is institutionally compatible. This would include 
establishing whether there is a relationship between the legal rule to be transplanted 
and the socio-political structure of the donor state, as well as a comparison of the 
socio-political environment of the donor and receiving state. In establishing the 
relationship between the legal rule to be transplanted and the socio-political structure 
of the donor state, three conditions should be considered: (1) the socio-political 
structure of the donor state, (2) the distribution of power within the political system, 
and (3) the role played by organised interests.

177 Ernst Levy, 'The Reception Of Highly Developed Legal Systems By Peoples Of Different Cultures' 
(1950) 25 Washington Law Review; Kurt Lipstein, 'The Reception Of Western Law In Countries With 
A Different Social And Economic Background: India.', Indian Yearbook of International Law (1st edn, 
1957). See also references in: David Nelken and Johannes Feest, Adapting Legal Cultures (Hart 
Publishing 2001); Holger Fleischer, 'Legal Transplants In European Company Law – The Case Of 
Fiduciary Duties' (2005) 2 European Company and Financial Law Review.
178 Kahn-Freund (1974) 13.
179 ibid 6.
180 ibid 5.
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transplants. Hence, the effectiveness of legal transplants will vary depending on how 
well the local interests adapt them to local circumstances.

2.8.2.2. Örücü: Post-Transposition Tuning 

Örücü, as a comparativist, is interested primarily in explaining the variety of legal 
systems, and thus, focuses on the results of legal transplantation. Thus, the process of 
legal transplantation is the phenomenon that explains the variety of legal outcomes, 
but not the object to be explained. Nevertheless, her ideas about the result of 
transplantation reveal how differently success can be interpreted, even if the 
requirement for the ‘cultural fit’ is of secondary importance. 

Örücü emphasises that “tuning [of the transposed laws] that takes place after 
transposition by the appropriate actors of the recipient is the key to success.”187 Thus, 
it is possible that not completely successful, or in ones view not completely 
unsuccessful, transfers, can be “tuned” by the local actors into successful transplants. 
She explains that in case of a mismatch between model and recipient, the result is 
usually a ‘mixed jurisdiction’, in which the diverse elements co-exist. Every 
intermingling that takes place depends on a number of conditions, such as the kind of 
diversity – socio-cultural or only a legal-cultural. As a result, either the diverse 
elements are blended, or one of the elements becomes the dominant element owing to 
political factors; or again, one of the elements may be systematically erased by the 
effect of authoritarian power from the very beginning.188

The consequences of law migration for the receiving legal and social systems are 
visualised along a spectrum, defined by criteria such as the size of the transmigration;
the characteristics of legal movement; the success, or lack thereof, of transpositions 
and ‘tuning’; the element of force or choice inherent in the move; and the social 
culture of the new environment. In this spectrum, a blend or compound can form 
between systems of both socio-cultural and legal-cultural affinity, but “at one extreme 
is a transplant that has not worked, possibly because a genuine transposition has not 
occurred”; whereas “at the other extreme is a transmigration working very smoothly, 
either because of extensive similarities in structure, substance and culture and fine 
'tuning', or a strong push from a ruling elite or the legal profession, that is, other 
tuners, the actors of the law”.189

Between these two extremes lie systems where elements from socio-cultural similarity 
but legal-cultural difference come together, the outcome being a mixed jurisdiction.

187 Örücü, 'Law As Transposition' (2002) 205.
188 ibid 12.
189 ibid 212-213

2.8.2. ‘Empirical’ Scholarship on Conditions for Legal Transplantation

2.8.2.1. Milhaupt and Pistor: Legal Demand 

The work by Curtis J. Milhaupt and Katharina Pistor draws heavily on empirical 
studies of the new scholarship on legal transplants. In their book “Law and 
Capitalism”181 Milhaupt and Pistor challenge the assumption to be found in the earlier 
reviewed socially inclined academic approaches that legal transplants will fail if they 
do not fit with local culture.182 They argue that this assumption is too general to be of 
much predictive value, in “particular because the open-ended concept of ‘culture’ 
opens a Pandora’s Box of interpretative nightmares”183. Drawing on their prior work 
with other scholars,184 Milhaupt and Pistor develop a theory of legal transplants that 
identifies the conditions under which legal transplants will be effective as a legal 
mode of change, and, conversely, when transplants will fail to play a meaningful role 
in the host country’s legal system – a phenomenon they have previously labelled as 
“transplant effect”185.

Their theory is based on the claim that the nature of legal demand for the transplanted 
law, and the process by which it is incorporated into the host country’s institutional 
structure, significantly affect how and whether the transplant will function.186 They 
are sceptical about the notion that a good law can solve domestic regulatory problems 
and argue that internally generated changes will prove more successful than legal 

181 Milhaupt and Pistor (2008).
182 Milhaupt and Pistor argue similarly as Kurt Lipstein, who remarked that despite a common 
assumption that legal transplants will fail when there are conflicting local traditions and convictions, 
the Turkish reception of the Swiss civil code in 1926 proves the contrary. See: Lipstein (1957) 72. 
But see the earlier argument by Berkowitz, Pistor, and Richard that that legal borrowing should take 
place either from a country with a similar legal heritage, or substantial investments should be made in 
legal information and training prior to adoption of a law, so that domestic agents can enhance their 
familiarity with the imported law and make an informed decision about how to adapt the law to local 
conditions. This would at least increase the possibility that the new law will be used in practice. In: 
Daniel Michael Berkowitz, Katharina Pistor and Jean-Francois Richard, 'Economic Development, 
Legality And The Transplant Effect' <http://www.pitt.edu/~dmberk/Bpreerfinal.pdf>; Daniel 
Berkowitz, Katharina Pistor and Jean-Francois Richard, 'The Transplant Effect' (2003) 51 The 
American Journal of Comparative Law <http://www.jstor.org/stable/3649143>.
183 Milhaupt and Pistor (2008) 208.
184 Berkowitz, Pistor, and Richard (2003); Hideki Kanda and Curtis J. Milhaupt, 'Re-Examining Legal 
Transplants: The Director's Fiduciary Duty In Japanese Corporate Law' (2003) 51 The American 
Journal of Comparative Law.
185 Daniel Berkovitz, Katharina Pistor, and Jean-Francois Richard analysed the determinants of 
effective legal institutions (legality) using data from 49 countries. They found that the way the law was 
initially transplanted and received is a more important determinant than the supply of law from a 
particular legal family. Countries that have developed legal orders internally, adapted the transplanted 
law, and/or had a population that was already familiar with basic principles of the transplanted law 
have more effective legality than countries that received foreign law without any similar 
predispositions. The transplantation process has a strong indirect effect on economic development via 
its impact on legality. See in: Berkowitz, Pistor, and Richard (2003). See also: Milhaupt (2001).
186 Milhaupt and Pistor  (2008) 208.
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transplants. Hence, the effectiveness of legal transplants will vary depending on how 
well the local interests adapt them to local circumstances.

2.8.2.2. Örücü: Post-Transposition Tuning 

Örücü, as a comparativist, is interested primarily in explaining the variety of legal 
systems, and thus, focuses on the results of legal transplantation. Thus, the process of 
legal transplantation is the phenomenon that explains the variety of legal outcomes, 
but not the object to be explained. Nevertheless, her ideas about the result of 
transplantation reveal how differently success can be interpreted, even if the 
requirement for the ‘cultural fit’ is of secondary importance. 

Örücü emphasises that “tuning [of the transposed laws] that takes place after 
transposition by the appropriate actors of the recipient is the key to success.”187 Thus, 
it is possible that not completely successful, or in ones view not completely 
unsuccessful, transfers, can be “tuned” by the local actors into successful transplants. 
She explains that in case of a mismatch between model and recipient, the result is 
usually a ‘mixed jurisdiction’, in which the diverse elements co-exist. Every 
intermingling that takes place depends on a number of conditions, such as the kind of 
diversity – socio-cultural or only a legal-cultural. As a result, either the diverse 
elements are blended, or one of the elements becomes the dominant element owing to 
political factors; or again, one of the elements may be systematically erased by the 
effect of authoritarian power from the very beginning.188

The consequences of law migration for the receiving legal and social systems are 
visualised along a spectrum, defined by criteria such as the size of the transmigration;
the characteristics of legal movement; the success, or lack thereof, of transpositions 
and ‘tuning’; the element of force or choice inherent in the move; and the social 
culture of the new environment. In this spectrum, a blend or compound can form 
between systems of both socio-cultural and legal-cultural affinity, but “at one extreme 
is a transplant that has not worked, possibly because a genuine transposition has not 
occurred”; whereas “at the other extreme is a transmigration working very smoothly, 
either because of extensive similarities in structure, substance and culture and fine 
'tuning', or a strong push from a ruling elite or the legal profession, that is, other 
tuners, the actors of the law”.189

Between these two extremes lie systems where elements from socio-cultural similarity 
but legal-cultural difference come together, the outcome being a mixed jurisdiction.

187 Örücü, 'Law As Transposition' (2002) 205.
188 ibid 12.
189 ibid 212-213
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2.8.3. Interdisciplinary Suggestions

The following two accounts by Cotterrell and Twining are different from other 
attempts to explain legal transplantation phenomena as they both are inspired by 
sociology and mark the ways for possible interdisciplinary or transdisciplinary 
inquiry. Thus, Cotterrell, inspired by ideas of Max Weber, moves towards an 
interdisciplinary analysis and suggests interpreting law as rooted in different types of 
communities, which resemble four ideal types of social action. Differently, Twining, 
inspired by work of Rogers, calls for transdisciplinary research by advising the 
application of sociological models explaining social movements and diffusion of 
innovations for explaining legal transplantation.

2.8.3.1. Cotterrell: Inspiration from Max Weber

The complexity of legal transplantation phenomena tempts saying that logical 
interpretation of legal transplants is impossible. According to Cotterrell, “the concept 
of legal transplant itself is unclear, the matters to be addressed are too complex, the 
variables are too numerous, or they remain too often insufficiently defined”190.
Therefore he suggested integrating the insights provided by legal comparativists on 
the strengths of the inner legal culture (legal professional traditions, styles, discourses, 
outlooks and practices in different legal systems) with ideas about the social 
determinants of success or failure in transfers of law.

Cotterrell argued that emphasising the distinction between easily transferable 
instrumental laws (for instance, private law) and difficult to transfer culturally 
embedded law (like family law) in conceptualising the transferability is not 
advantageous. He suggested that law should be seen as always rooted in communities 
of various kinds – as a part of life of these communities and an aspect of their social 
experience.191 According to Cotterrell, Watson views law as rooted in and shaped by 
one particular community, which is the legal elite. Cotterrell admits that other kinds of 
communities, apart from professional communities of lawyers, may also be important 
as exporting or recipient systems. Cotterrel argues that the concept of culture seems 
far too broad and vague to identify specific variables relevant in considering the 
conditions under which transferred law can be accepted. Therefore, he suggests in 
theoretical analysis to distinguish different communities: a community based on 
affective ties; a community based purely on common location, experience or 
traditions; and a community based on shared values or beliefs. Each of these 
communities may facilitate or deter legal change in its own way. In addition to those 
three, a fourth, instrumental, community was identified. The four types of 

190 Cotterrell (2001) 79.
191 Cotterrell (2001) 80-81.

While describing different types of jurisdictions formed after legal transplantation,
Örücü suggests a menu consisting of dishes such as ‘puree’, ‘mixing bowl’, ‘Italian 
salad bowl’, and ‘English salad bowl’. Thus, the ‘puree’ refers to the jurisdiction, 
which is a result of totally blended elements. The kind of mixture, which resembles 
jurisdiction in Scotland, is with the ingredients in the process of being blended and is 
called the ‘mixing bowl’. 
Then there are ‘complex’ mixed systems, where the elements are both socio-

culturally and legal-culturally different, like in Algeria. This type is called the ‘Italian 
salad bowl’ where although the salad dressing covers the salad, it is easy to detect 
clearly the components beneath. Next in complexity are systems such as those of 
Sudan and Zimbabwe, where ingredients are sitting separately and far apart with 
internal conflict rules at work. This type of jurisdiction is the ‘English salad bowl’.  At 
the end of the spectrum, explains Örücü, is ‘curdling’.

Though Örücü, as a comparativist, focuses on implications of legal transplantation for 
the kind of legal system that will be formed, several of her observations are also 
important for conceptualising the transplantation process thanks to an:

- indication of different kinds of success of legal transplantation with a 
subsequent typology of jurisdictions formed as result of legal transplantation;

- acknowledgment of the two types of mismatch between the transplant and the
recipient system: socio-cultural or only a legal-cultural;

- argument that transplantation success can be determined by post-
transplantation activity of domestic actors – ‘tuning’.

From this critical overview of theoretical suggestions on what conditions should be 
met for successful legal transplantation, the following two conclusions can be defined. 
First of all, suggestions within the so-called ‘academic’ literature on legal transplants 
seem to be very subjective, because authors base their argumentation on personal 
views and understandings. The suggestions of ‘academic’ authors are heavily 
dependent on adopted ontology: if the author assumes that the law is out of context, 
like Watson does, then conditions for successful transplantation are not rooted in 
society. However, if the author believes in a strong relationship between the law and 
the society and its culture, like Legrand does, then societal conditions are of greatest 
importance.  

The second observation is that empirical studies on legal transplantation that rely on 
epistemology borrowed from social science, although providing ‘hard’ data, do not 
offer a satisfactory social theory capable of explaining the legal transplantation 
phenomena.
Having said this, it should be acknowledged that both ‘academic’ and ‘empirical’ 
literature on legal transplants offer valuable insights for the focus of the research, 
whereas suggestions on shaping conditions and factors can be applied in designing the 
theoretical model as hypothetical considerations.
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2.8.3. Interdisciplinary Suggestions

The following two accounts by Cotterrell and Twining are different from other 
attempts to explain legal transplantation phenomena as they both are inspired by 
sociology and mark the ways for possible interdisciplinary or transdisciplinary 
inquiry. Thus, Cotterrell, inspired by ideas of Max Weber, moves towards an 
interdisciplinary analysis and suggests interpreting law as rooted in different types of 
communities, which resemble four ideal types of social action. Differently, Twining, 
inspired by work of Rogers, calls for transdisciplinary research by advising the 
application of sociological models explaining social movements and diffusion of 
innovations for explaining legal transplantation.

2.8.3.1. Cotterrell: Inspiration from Max Weber

The complexity of legal transplantation phenomena tempts saying that logical 
interpretation of legal transplants is impossible. According to Cotterrell, “the concept 
of legal transplant itself is unclear, the matters to be addressed are too complex, the 
variables are too numerous, or they remain too often insufficiently defined”190.
Therefore he suggested integrating the insights provided by legal comparativists on 
the strengths of the inner legal culture (legal professional traditions, styles, discourses, 
outlooks and practices in different legal systems) with ideas about the social 
determinants of success or failure in transfers of law.

Cotterrell argued that emphasising the distinction between easily transferable 
instrumental laws (for instance, private law) and difficult to transfer culturally 
embedded law (like family law) in conceptualising the transferability is not 
advantageous. He suggested that law should be seen as always rooted in communities 
of various kinds – as a part of life of these communities and an aspect of their social 
experience.191 According to Cotterrell, Watson views law as rooted in and shaped by 
one particular community, which is the legal elite. Cotterrell admits that other kinds of 
communities, apart from professional communities of lawyers, may also be important 
as exporting or recipient systems. Cotterrel argues that the concept of culture seems 
far too broad and vague to identify specific variables relevant in considering the 
conditions under which transferred law can be accepted. Therefore, he suggests in 
theoretical analysis to distinguish different communities: a community based on 
affective ties; a community based purely on common location, experience or 
traditions; and a community based on shared values or beliefs. Each of these 
communities may facilitate or deter legal change in its own way. In addition to those 
three, a fourth, instrumental, community was identified. The four types of 

190 Cotterrell (2001) 79.
191 Cotterrell (2001) 80-81.
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reception date) without major change. Although not explicitly stated in this 
example, it is commonly assumed that the standard case involves transfer from 
an advanced (parent) civil or common law system to a less developed one, in order 
to bring about technological change (‘to modernize’) by filling in gaps or 
replacing prior local law. There is also considerable vagueness about the 
criteria or ‘success’ of a reception – one common assumption seems to be that 
if it has survived for a significant period ‘it works’.”195

Though only few authors accepted this model in its entirety, Twining argues that all of 
the elements are still quite widespread in legal discourse on legal transplants. 
However, “if one adopts a global perspective and a broad conception of law 
(including major examples of ‘non-state law’), then each of the elements can be 
shown to be neither necessary nor even characteristic features of processes of legal 
diffusion”196.

According to Twining the phenomena related to the diffusion of law are too varied to 
be reduced to a single model. Instead of a naïve model, which depicts a standard case, 
scholars should use a complex model, which allows considering a variety of the 
processes related to the transplantation phenomena. Therefore, he suggests 
multiplication of a ‘naïve model of diffusion of law’ by considering variations of 
those twelve elements. These twelve elements of a ‘naïve model of diffusion of law’ 
are multiplied in the following way: 

(1) Source-destination; thus, there are not only bipolar transfers of law, but 
also from a single exporter to multiple destinations, or a single importer from 
multiple sources, or multiple sources to multiple destinations.

(2) Level of transfer; transfer may take place not just at one level (horizontal),
but at many; there might be cross-level transfers that include regional, sub-
state, non-state transnational levels.

(3) Pathways; not just direct one-way transfers, but there might be complex 
and indirect paths; also, the influences may be reciprocal (re-exportation).

(4) Manner of adoption (in the sense of formality); there might be not just 
formal enactment or adoption, but also informal, semi-formal, or mixed
reception of law.

(5) Objects of transfer; legal rules, concepts, and institutions are not the only 
or even the main objects of transfer: any legal phenomena or ideas, including 
ideology, theories, personnel, ‘mentality’, methods, structures, practices 
(official, private practitioners’, educational, and so on) literary genres, 
documentary forms, symbols,  rituals, etc. might be objects of transfer.

195 Twining (2005) 205. 
196 Twining (2005) 204.

communities resemble four pure types of social action as defined by Max Weber: 
traditional, affective, purpose rational and value rational192.

According to Cotterrell, these communities should be seen as abstract ideal types, 
which may not exist in reality. Thus, since a community is an abstraction, law does 
not relate directly to it, but rather to actual social relations in all their complexity.193

Therefore, the pattern of social relations will denote a mix of the ideal types of 
community. Cotterrell suggests that this abstract framework of types of community 
“provides possibilities for linking law to different kinds of need and problems 
associated with different kinds of social relationship”194.

Cotterrell refers to Watson’s exposed importance of the professional legal 
communities, which, despite their own traditions and path dependence of legal 
practice, promote legal borrowing. He explains that a legal transplant is likely to be 
linked in the perceptions of the agents with patterns of social relations they associate 
with the law. Further, he argues that “when beliefs, interests or emotions are not 
engaged, all that remains is the legal rule, determined or sustained by tradition or 
inertia”, therefore, the influence of traditional community on law should be at its 
strongest when other types of community are least involved.

The main value of Cotterrell’s theoretical suggestion is that it helps to relate social 
conditions to the success of transplantation and, at the same time, accommodates 
different conceptions on both the law and the relationship between law and society 
into one explanatory model. However, as Cotterrell himself recognises, the suggested 
framework does not explain a general logic of legal transplants, but only contributes 
to the development of the framework for examining the borrowing of law in particular 
contexts.

2.8.3.2. Twining: Inspiration from Everett Rogers

Twining acknowledges that from a number of widespread assumptions in the 
discourse about transplantation of law, one can construct a ‘naïve model of diffusion 
of law’, consisting of twelve elements:

“The naïve model postulates a paradigm case with the following 
characteristics: A bipolar relationship between two countries involving a direct 
one-way transfer of legal rules or institutions through the agency of governments
involving formal enactment or adoption at a particular moment of time (a 

192 Max Weber, Economy And Society: An Outline Of Interpretive Sociology (University of California 
Press 1978) 23-26.
193 Roger Cotterrell, Law's Community (Clarendon Press 1995) 87-89.
194 Cotterrell (2001) 83.
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reception date) without major change. Although not explicitly stated in this 
example, it is commonly assumed that the standard case involves transfer from 
an advanced (parent) civil or common law system to a less developed one, in order 
to bring about technological change (‘to modernize’) by filling in gaps or 
replacing prior local law. There is also considerable vagueness about the 
criteria or ‘success’ of a reception – one common assumption seems to be that 
if it has survived for a significant period ‘it works’.”195

Though only few authors accepted this model in its entirety, Twining argues that all of 
the elements are still quite widespread in legal discourse on legal transplants. 
However, “if one adopts a global perspective and a broad conception of law 
(including major examples of ‘non-state law’), then each of the elements can be 
shown to be neither necessary nor even characteristic features of processes of legal 
diffusion”196.

According to Twining the phenomena related to the diffusion of law are too varied to 
be reduced to a single model. Instead of a naïve model, which depicts a standard case, 
scholars should use a complex model, which allows considering a variety of the 
processes related to the transplantation phenomena. Therefore, he suggests 
multiplication of a ‘naïve model of diffusion of law’ by considering variations of 
those twelve elements. These twelve elements of a ‘naïve model of diffusion of law’ 
are multiplied in the following way: 

(1) Source-destination; thus, there are not only bipolar transfers of law, but 
also from a single exporter to multiple destinations, or a single importer from 
multiple sources, or multiple sources to multiple destinations.

(2) Level of transfer; transfer may take place not just at one level (horizontal),
but at many; there might be cross-level transfers that include regional, sub-
state, non-state transnational levels.

(3) Pathways; not just direct one-way transfers, but there might be complex 
and indirect paths; also, the influences may be reciprocal (re-exportation).

(4) Manner of adoption (in the sense of formality); there might be not just 
formal enactment or adoption, but also informal, semi-formal, or mixed
reception of law.

(5) Objects of transfer; legal rules, concepts, and institutions are not the only 
or even the main objects of transfer: any legal phenomena or ideas, including 
ideology, theories, personnel, ‘mentality’, methods, structures, practices 
(official, private practitioners’, educational, and so on) literary genres, 
documentary forms, symbols,  rituals, etc. might be objects of transfer.

195 Twining (2005) 205. 
196 Twining (2005) 204.
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Twining recommends Everett Rogers’ conceptual scheme on diffusion of 
innovations200, which consists of the following key elements: “(1) an innovation, (2) 
which is communicated through certain channels, (3) over time, (4) among members 
of a social system”201.

Following the argumentation of Rogers, Twining codifies the basic methodology for 
studying diffusion of law in the form of a list of basic questions, which one needs to 
ask in respect of any instance of diffusion202:

- What where the conditions of the process, and the occasion for its 
occurrence?

- What was diffused?
- Through which channel(s)?
- Who were the main change agents?
- To what extent were the characteristics of the change agents and their 

contexts similar or different?
- When and for how long did the process occur?
- Why did it start at that particular time?
- What were the main obstacles to change?
- How much did the object of diffusion change in the process?
- What were the consequences of the process?
- What was the degree of implementation, acceptance and use of the 

diffused objects over time?

Twining acknowledges that this list is not explicit and further questions can be 
suggested. 

2.9. Concluding Remarks

The review of legal transplants literature not only explores the legal transplants 
concept and introduces the legal transplants approach, but also deals with a number of 
issues related to the legal transplants. Leaving these issues aside is not possible, since 
the concept as well as the legal transplants approach can be explored only through 

200 As Twining notes, Roger uses a broad definition of innovation, defining it from the standpoint of the 
receiver: “An innovation is an idea, practice, or object perceived as new by an individual or other unit 
of adoption”. Everett M Rogers, Diffusion Of Innovations (1963, 4th edn., 1995) 35. Cited from: 
Twining (2005) 218, n. 47. 
201 Everett M Rogers, Diffusion Of Innovations (1963, 4th edn., 1995) 35, 36. Cited from Twining 
(2005) 220. Twining rightly draws attention to the fact that the process of transposition of law often 
assumed to be transnational, while most social diffusion research focuses on processes within a single 
social system. See: Twining (2005) 235.
202 Twining (2005) 221.

(6) Agents of transfer; governments are not the only, and may not be the main 
agents of diffusion; also commercial and other non-governmental 
organisations, armies, individuals and groups, such as colonists, missionaries, 
merchants, slaves, refugees, believers, and so on, who ‘bring law with them’, 
writers, teachers, activists, lobbyists are potential agents of transfer.

(7) Timing of transfer; the transfer should be seen as a continuing, typically 
lengthy process; therefore, not just one or more specific reception dates should 
be assumed; even if there were some critical moments, these cannot be 
understood without reference to events prior and subsequent to such moments.

(8) Power and prestige; the transfer might occur not only from parent civil or 
common law to less developed law, but other way round too.

(9) Change in object of transfer (in a sense of adjustments); not just 
unchanged or with minor adjustments, but a variety of possible
transformations, since there is “no transportation without transformation”.

(10) Relation of the transplant to pre-existing law; not only blank slate, filling 
the vacuum, gaps, or entire replacement, but also struggle, resistance, layering, 
assimilation, or surface law. 

(11) Type of transplantation; legal transfer is not only about technical 
solution, but also as an ideological consequence and cultural change.

(12) Impact; the impact of transfer is established not just by stating ‘it works’, 
but primarily by measuring performance and enforcement, by monitoring, and 
by pursuing empirical research.

However, Twining did not develop his suggestion into a theoretical model explaining 
legal transplantation. Instead, he called to consult social sciences in search for theories 
explaining similar processes. Twining admits that “social science literature is too vast 
and rich for it to be useful to try to identify all of the studies that might be directly 
relevant to diffusion of law – itself a quite diverse field”197 and therefore advises just 
two areas within sociology that may be particularly suggestive for law – the study of 
social movements and the diffusion of innovations between and within organisations,
a phenomena defined as “a special type of communication concerned with the spread 
of messages that are perceived as new ideas”198. According to Twining, sociological 
concepts, questions and hypotheses applied for explaining diffusion of innovations 
can be also used to explain legal diffusion, if one will bear in mind some limitations, 
biases and tendencies in social science diffusion research. 199

197 Twining (2005) 218. See also: William Twining, 'Diffusion Of Law: A Global Perspective' (2004) 
36 The Journal of Legal Pluralism and Unofficial Law; William Twining, 'Diffusion And Globalization 
Discourse' (2006) 47 Harvard International Law Journal <http://www.harvardilj.org/2006/06/issue_47-
2_twining/>.
198 Everett M Rogers, Diffusion Of Innovations (1963, 4th edn., 1995) 35. Cited from Twining (2005) 
220. See also: Everett M Rogers, Diffusion Of Innovations (5th edn, Free Press 2003).
199 Twining (2005) 220. 
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Twining recommends Everett Rogers’ conceptual scheme on diffusion of 
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The conception of law is also important in identifying conditions that shape the legal 
transfer. The review of legal transplants literature with a focus on conditions for 
successful reception of legal transplants reveals how what is interpreted as successful 
transplantation depends on conceptions of law. Hereby two different kind of studies 
can be distinguished: studies by scholars who ‘think’ about law and try to develop the 
logical argument based on their thoughts, and studies by scholars who employ 
empirical research methodology and study the “law in practice”. 

Studies of the first group indicate a number of different, if not conflicting conditions 
that are necessary for the success of the legal transplant in the foreign environment. 
As explanations refer to different conceptions of law and interpretations of the 
relationship between the law and society there is also disagreement on the importance 
of the social fit. For instance, Watson believes that reception is mainly shaped by 
inner forces of the legal system itself, whereas Legrand, similarly as many other 
authors that follow the tradition of Montesquieu, emphasises the importance of 
cultural fit. Consequently, a joint list contains conditions that are singled out based on 
different approaches to legal transplants, law, and society.

The second group of studies contains mainly empirical studies. This literature seeks to 
answer a range of practical questions raised by different international and national 
actors involved in designing legal reforms. For example, Milhaupt and Pistor argue 
that the nature of legal demand for the transplanted law and the process by which it is 
incorporated into the host country’s institutional structure significantly affect whether 
and how the transplant will function and is the more important condition than cultural 
fit.203 A somewhat similar standpoint is taken by Örücü, when she suggests that even 
‘unsuccessful legal transplants’ can be domesticated by ‘tuning’ activity. 

The reviewed explanations regard cultural fit, legal demand and ‘tuning’ as the most 
important conditions in explaining the success of legal transplants. However, these 
explanations cannot be simply integrated into one explanatory model. First of all, 
because there are different visions on both the law and the relationship between law 
and society, what, in consequence, result in different explanations about legal 
transplantation success. Second, the legal transplants literature is sourced by two sub-
disciplines, which have different research concerns. In consequence, the variety of 
views on law and the relationship between law and society are not possible to be 
integrated into a more general framework that could be employed for explanation of 
legal borrowing phenomena. Finally, legal scholarship has other research aims than 
explanation of legal change, which is a task of social sciences. 

Therefore, it is not surprising that Cotterrell and Twining have called for a trans-
disciplinary and interdisciplinary inquiry, which would integrate ideas from social 
sciences on diffusion in order to acquire a better understanding of legal transplants 

203 Milhaupt and Pistor (2008).

understanding the arguments on both sides of the developed legal transplants debate. 
Thus, making a hard effort to not slide into the morass of the legal transplants debate, 
which is labelled as the worst ever academic debate, we tried to carefully analyse the 
arguments regarding: (1) the old issue of possibility of transferring and adoption of a 
foreign law, (2) the importance of a relationship between the law and society in 
explanation of a legal change and adoption of a foreign law in particular, and, finally, 
(3) the possibility of explaining the legal change by the means of social theory and 
social conditions. 

First of all, the analysis of the legal transplants debate has disclosed that the concept 
of the legal transplants as well as the legal transplants approach for the comparative 
law was introduced by Watson as an alternative study method. By promoting the legal 
transplants approach Watson not only challenged, just as Walton, the historical school 
of jurisprudence, but also tried to change the prevalent view in comparative law. 
Hence, Watson brought an uncompromising argument with regard to importance of 
the legal transplants in the development of law. He argued that borrowing is the main 
source of legal change and that social context is of little importance for the law-
making. However, his obduracy invoked a heavy critical reaction from legal historians 
as well as from more socially inclined scholars. Moreover, some scholars, like
Legrand, challenged the very possibility of legal transplants. Watson’s reply was not 
as convincing, however. The debate that has developed between Legrand and Watson 
is described in scholarly literature as the worse of its kind, is full of logical fallacies, 
and thus, does not lead anywhere. For most social scientists Watson’s argument about 
impossibility of social theory of law appeared erroneous because social theory has an 
established tradition. 

In addition to the ontological debate that developed between Watson and Legrand on 
legal transplants, an intensive discussion arose among legal scholars and sociologists 
on heuristic capabilities of different metaphors linked to the concept of legal 
transplant. The critical review of various opinions on metaphors of legal transplants 
reveals a general tendency among scholars to conceive implicit assumptions as 
theoretical claims, whereas these should be used only as hypothetical means for 
theoretical heuristics. On the other hand, because each metaphor suggests a different 
explanation for legal transplantation phenomena, it is not surprising that metaphoric 
assumptions are often taken for theoretical statements. At the same time, this does not 
mean that metaphors can be mechanically transformed into theoretical models, 
especially, because the metaphors carry only linguistic meanings, but also, because 
each metaphor reflects a different conception of law. Cotterrell clearly illustrates how 
explanations of successful legal transplantation are linked with different conceptions 
of law. According to Nelken different ways of relating legal and social change are the 
competing concerns of sociology of law and comparative law: the former approach is 
too instrumentalist and functionalist, while the later adopts often a formalistic, 
microscopic, and rule-based approach.
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The conception of law is also important in identifying conditions that shape the legal 
transfer. The review of legal transplants literature with a focus on conditions for 
successful reception of legal transplants reveals how what is interpreted as successful 
transplantation depends on conceptions of law. Hereby two different kind of studies 
can be distinguished: studies by scholars who ‘think’ about law and try to develop the 
logical argument based on their thoughts, and studies by scholars who employ 
empirical research methodology and study the “law in practice”. 

Studies of the first group indicate a number of different, if not conflicting conditions 
that are necessary for the success of the legal transplant in the foreign environment. 
As explanations refer to different conceptions of law and interpretations of the 
relationship between the law and society there is also disagreement on the importance 
of the social fit. For instance, Watson believes that reception is mainly shaped by 
inner forces of the legal system itself, whereas Legrand, similarly as many other 
authors that follow the tradition of Montesquieu, emphasises the importance of 
cultural fit. Consequently, a joint list contains conditions that are singled out based on 
different approaches to legal transplants, law, and society.

The second group of studies contains mainly empirical studies. This literature seeks to 
answer a range of practical questions raised by different international and national 
actors involved in designing legal reforms. For example, Milhaupt and Pistor argue 
that the nature of legal demand for the transplanted law and the process by which it is 
incorporated into the host country’s institutional structure significantly affect whether 
and how the transplant will function and is the more important condition than cultural 
fit.203 A somewhat similar standpoint is taken by Örücü, when she suggests that even 
‘unsuccessful legal transplants’ can be domesticated by ‘tuning’ activity. 

The reviewed explanations regard cultural fit, legal demand and ‘tuning’ as the most 
important conditions in explaining the success of legal transplants. However, these 
explanations cannot be simply integrated into one explanatory model. First of all, 
because there are different visions on both the law and the relationship between law 
and society, what, in consequence, result in different explanations about legal 
transplantation success. Second, the legal transplants literature is sourced by two sub-
disciplines, which have different research concerns. In consequence, the variety of 
views on law and the relationship between law and society are not possible to be 
integrated into a more general framework that could be employed for explanation of 
legal borrowing phenomena. Finally, legal scholarship has other research aims than 
explanation of legal change, which is a task of social sciences. 

Therefore, it is not surprising that Cotterrell and Twining have called for a trans-
disciplinary and interdisciplinary inquiry, which would integrate ideas from social 
sciences on diffusion in order to acquire a better understanding of legal transplants 

203 Milhaupt and Pistor (2008).
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phenomena. Cotterrell, inspired by ideas of Max Weber, calls for an interdisciplinary 
inquiry and suggests interpretation of the law as rooted in different types of 
communities, which resemble four ideal types of social action defined by Max Weber. 
The value of Cotterrell’s theoretical suggestion is that it helps to relate social 
conditions to the success of transplantation and, at the same time, accommodates 
different conceptions on both the law and the relationship between law and society 
into one explanatory model. However, it is unclear whether such framework would be 
capable to explain a general logic of legal transplantations.

Twining, inspired by the work of Rogers, calls for trans-disciplinary research and 
promotes the use of sociological models explaining social movements and diffusion of 
innovations, but is less specific about how this should be accomplished. Twining 
points that legal scholarship on legal transplants relies on a naïve model of 
transplantation. Despite some attempts to integrate ideas from social science into 
explanation of legal transplantation, there is no theory on legal transplants in law. On 
the other hand, Law, as a discipline, does not aim to provide any social theory 
explaining socio-legal-political phenomena. Consequently, legal scholarship is 
wrongly attacked for not providing a theory, even if legal scholars do have ambitions 
to study the phenomena of legal transplantation in the spirit of social sciences. 

The greatest value of the legal transplants literature is in conceptualising the legal 
transplants phenomena as part of the more general phenomena of law. The value of 
discourse on legal transplantation lies not in its theoretical expression. Twining, while 
arguing for a sociological perspective on diffusion of law, notes that legal scholarship 
contains valuable case studies, useful concepts and distinctions, and ‘some 
unsatisfactory debates’. It might be added that scholarship on legal transplants 
phenomena raises a number of questions that need to be answered by applying an 
interdisciplinary approach. 
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“While policy transfer is a fairly simple concept, 
which has been going on ever since one caveman saw 
how another was more effective at hunting and adopted similar techniques,
it is – as the caveman probably found out –
not as easy to be successful at it as might appear.

David P. Dolowitz, 
“A Policy-maker´s Guide to Policy Transfer” (2003)204

3.1. Introduction

The chapter presents an analytical review of political science literatures on policy 
diffusion, lesson drawing, social learning, and policy transfer that aim to provide 
explanations for the phenomena similar to legal transplantation. It starts with an 
introduction of a variety of literatures on transplantation and discusses the 
demarcation lines and boundaries between different bodies of political science 
literature on transplantation phenomena. The following sub-sections review different 
political science literatures. These reviews of specific literatures are guided by three 
following questions: first, how phenomena of transplantation are conceptualised in 
political science literature; second, what social, political and legal factors, or 
conditions, are identified as determining the process and/or outcome of 
transplantation; third, what causal logic is used for explaining transplantation 
phenomena. Every section, devoted to specific literature, discusses the main claims 
about transplantation phenomena within that specific literature and presents the 
dominant theoretical approach.

204 David P. Dolowitz, 'A Policy-Maker's Guide To Policy Transfer' (2003) 74 The Political Quarterly.
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For example, Diane Stone criticises putting all these literatures under one umbrella. 
She argues that diffusion, convergence, lesson drawing, learning and policy transfer, 
are not interchangeable terms, despite a certain conceptual overlap.208 Stone thinks 
that there is some scholarly competition in the marking out of the different 
frameworks in the field. 209 She notes that Richard Freeman, convenor of the 
European Science Foundation diffusion of health innovations programme, regards 
both lesson-drawing and policy transfer as subsidiary to or as outcomes of diffusion.
Then, Ed Page, Director of the ESRC ‘Future Governance’ programme, presents 
policy transfer as having less explanatory power, and conflates it with diffusion, both 
being subordinate to the over-arching lesson-drawing dynamic. By contrast, David 
Dolowitz and David Marsh, two key figures in the ESRC policy transfer seminar 
series, present lesson-drawing as just one component of a specific kind of transfer –
voluntary transfer.210 Differently, Mark Evans suggests that these diverse literatures 
form one body of scholarship on transplantation phenomenon. According to him, even 
studies which do not use directly the term ‘policy transfer’, but other labels, such as 
bandwagoning211, convergence212, diffusion213, evidence-based practice214, learning215,
and lesson drawing216, should be considered as one policy transfer literature.217

However, in that case, as Christoph Knill rightfully notes, the terminological variety 
causes some analytical confusion.218 Indeed, as the review of literature on diffusion, 
lesson drawing, social learning and policy transfer shows, each approach on 

<http://www.tandfonline.com/doi/abs/10.1080/13501760500161332#.VPnxmPmG98E>; Braun and 
Gilardi, 'Taking 'Galton's Problem' Seriously: Towards A Theory Of Policy Diffusion' (2006) 18 
Journal of Theoretical Politics <http://www.fabriziogilardi.org/resources/papers/Braun-Gilardi-JTP-
2006.pdf>; Oliver James and Martin Lodge, 'The Limitations Of 'Policy Transfer' And 'Lesson 
Drawing' For Public Policy Research' (2003) 1 Political Studies Review 
<http://onlinelibrary.wiley.com/doi/10.1111/1478-9299.t01-1-00003/full> accessed 6 March 2015; 
Martin Lodge, 'Institutional Choice And Policy Transfer: Reforming British And German Railway 
Regulation' (2003) 16 Governance; Simon Bulmer and others, Policy Transfer In European Union 
Governance (Routledge 2007).
208 Stone (2000) 13-14.
209 ibid 8.
210 ibid.
211 G. John Ikenberry and Charles A. Kupchan, 'Socialization And Hegemonic Power' (1990) 44 
International Organization.
212 Colin J. Bennett, 'How States Utilize Foreign Evidence' (1991); Colin J. Bennett, 'What Is Policy 
Convergence And What Causes It?' (1991); Robert Seeliger, 'Conceptualizing And Researching Policy 
Convergence1' (1996) 24 Policy Studies Journal; William D. Coleman, 'Policy Convergence In 
Banking: A Comparative Study' (1994) 42 Political Studies.
213 Jack L. Walker, 'The Diffusion Of Innovations Among The American States' (1969) 63 American 
Political Science Review; Giandomenico Majone, 'Cross-National Sources Of Regulatory 
Policymaking In Europe And The United States' (1991) 11 Journal of Public Policy (1991). 
214 Sandra M Nutley, Peter Smith and H. T. O Davies, What Works? (The Policy Press 2000).
215 Ian Greener, 'Social Learning And Macroeconomic Policy In Britain' (2001) 21 Journal of Public 
Policy <http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=94351>; Richard 
Common, 'Organisational Learning In A Political Environment' (2004) 25 Policy Studies.
216 Rose (1991, 1993). See also: Richard Rose, Learning From Comparative Public Policy (Routledge 
2005).
217 Evans (2006) 480.
218 Knill (2005) 766.

3.2. The Variety of Studies on Transplantation 

The transplantation phenomenon is extensively studied in political science: the 
amount of studies as well as the diversity of approaches is impressive. At least four 
leading themes can be identified in the political science literature on transplantation 
phenomenon: diffusion, policy transfer, lesson drawing, and social learning. Each of 
them has a different research focus on transplantation processes. Hence, diffusion 
studies205 focus on patterns of adoption of policy ideas spreading among 
governmental institutions in different jurisdictions as well as diffusion mechanisms 
and channels. Then, studies on policy transfer attempt to explain processes by which 
policies and practices move from one political system to another by identifying main 
agents in policy transfer and by drawing patterns of transfer, ranging from voluntary 
to obligatory. Studies on lesson drawing206 also focus on the process by which policy 
travels, but, differently from policy transfer literature, attempt to identify motives and 
conditions under which the lesson is drawn. Finally, literature on social learning
emphasises cognition and the redefinition of interests on the basis of new knowledge. 
It is convenient to analyse these different bodies of political science literature on 
transplantation as separate, but related to each other. However, it is difficult to say to 
what extent these literatures can be perceived as separate from each other. Political 
science scholars seem to disagree on the degree of separateness: some scholars tend to 
consider studies on policy transfer, lesson drawing, social learning and diffusion as 
separate bodies of literature on transplantation, while others see it as one literature. 207

205 Classic examples of diffusion studies are: Everett M Rogers, Diffusion Of Innovations (1962); Jack 
L. Walker, 'The Diffusion Of Innovations Among The American States' (1969) 63 The American 
Political Science Review;  Robert Eyestone, 'Confusion, Diffusion, And Innovation' (1977) 71 The 
American Political Science Review.
206 Classic examples of lesson drawing literature are: Richard Rose, 'What Is Lesson-Drawing?' (1991) 
11 Journal of Public Policy; Richard Rose, Lesson-Drawing In Public Policy (Chatham House 
Publishers 1993). 
207 See: Colin J. Bennett, 'How States Utilize Foreign Evidence' (1991) 11 Journal of Public Policy;  
Colin J. Bennett, 'What Is Policy Convergence And What Causes It?' (1991) 21 British Journal of 
Political Science; Colin J. Bennett and Michael Howlett, 'The Lessons Of Learning: Reconciling 
Theories Of Policy Learning And Policy Change' (1992) 25 Policy Sciences; Colin J. Bennett, 
'Understanding Ripple Effects: The Cross-National Adoption Of Policy Instruments For Bureaucratic 
Accountability' (1997) 10 Governance; Mark Evans and Jonathan Davies, 'Understanding Policy 
Transfer: A Multi-Level, Multi-Disciplinary Perspective' (1999) 77 Public Administration 
<http://onlinelibrary.wiley.com/doi/10.1111/1467-9299.00158/abstract>; Mark Evans, 'At The 
Interface Between Theory And Practice – Policy Transfer And Lesson Drawing' (2006) 84 Public 
Administration <http://onlinelibrary.wiley.com/doi/10.1111/j.1467-9299.2006.00013.x/abstract>; 
Diane Stone, 'Learning Lessons And Transferring Policy Across Time, Space And Disciplines' (1999) 
19 Politics; Diane Stone, 'Non-Governmental Policy Transfer: The Strategies Of Independent Policy 
Institutes' (2000) 13 Governance; David Dolowitz and David Marsh, 'Who Learns What From Whom: 
A Review Of The Policy Transfer Literature' (1996) 44 Political Studies; E.C. Page, 'Future 
Governance And The Literature On Policy Transfer And Lesson Drawing', ESRC Future Governance 
Programme Workshop (2000) <http://www.futuregovernance.ac.uk> accessed 7 March 2015; 
Christoph Knill, 'Introduction: Cross-National Policy Convergence: Concepts, Approaches And 
Explanatory Factors' (2005) 12 Journal of European Public Policy 
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bandwagoning211, convergence212, diffusion213, evidence-based practice214, learning215,
and lesson drawing216, should be considered as one policy transfer literature.217

However, in that case, as Christoph Knill rightfully notes, the terminological variety 
causes some analytical confusion.218 Indeed, as the review of literature on diffusion, 
lesson drawing, social learning and policy transfer shows, each approach on 

<http://www.tandfonline.com/doi/abs/10.1080/13501760500161332#.VPnxmPmG98E>; Braun and 
Gilardi, 'Taking 'Galton's Problem' Seriously: Towards A Theory Of Policy Diffusion' (2006) 18 
Journal of Theoretical Politics <http://www.fabriziogilardi.org/resources/papers/Braun-Gilardi-JTP-
2006.pdf>; Oliver James and Martin Lodge, 'The Limitations Of 'Policy Transfer' And 'Lesson 
Drawing' For Public Policy Research' (2003) 1 Political Studies Review 
<http://onlinelibrary.wiley.com/doi/10.1111/1478-9299.t01-1-00003/full> accessed 6 March 2015; 
Martin Lodge, 'Institutional Choice And Policy Transfer: Reforming British And German Railway 
Regulation' (2003) 16 Governance; Simon Bulmer and others, Policy Transfer In European Union 
Governance (Routledge 2007).
208 Stone (2000) 13-14.
209 ibid 8.
210 ibid.
211 G. John Ikenberry and Charles A. Kupchan, 'Socialization And Hegemonic Power' (1990) 44 
International Organization.
212 Colin J. Bennett, 'How States Utilize Foreign Evidence' (1991); Colin J. Bennett, 'What Is Policy 
Convergence And What Causes It?' (1991); Robert Seeliger, 'Conceptualizing And Researching Policy 
Convergence1' (1996) 24 Policy Studies Journal; William D. Coleman, 'Policy Convergence In 
Banking: A Comparative Study' (1994) 42 Political Studies.
213 Jack L. Walker, 'The Diffusion Of Innovations Among The American States' (1969) 63 American 
Political Science Review; Giandomenico Majone, 'Cross-National Sources Of Regulatory 
Policymaking In Europe And The United States' (1991) 11 Journal of Public Policy (1991). 
214 Sandra M Nutley, Peter Smith and H. T. O Davies, What Works? (The Policy Press 2000).
215 Ian Greener, 'Social Learning And Macroeconomic Policy In Britain' (2001) 21 Journal of Public 
Policy <http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=94351>; Richard 
Common, 'Organisational Learning In A Political Environment' (2004) 25 Policy Studies.
216 Rose (1991, 1993). See also: Richard Rose, Learning From Comparative Public Policy (Routledge 
2005).
217 Evans (2006) 480.
218 Knill (2005) 766.
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strictness of use of the diffusion concept does not really matter, thus all kinds of 
policy transfer are seen as a result of the diffusion of ideas.223

The other research area, especially in the earlier diffusion studies, included the 
examination of both policy adoption patterns and the geographic and structural 
characteristics of countries explaining these patterns224 as well as the role of the 
rational actors in the diffusion process.225 However, Simmons and Elkins argue that 
the specificity of diffusion processes lies in the fact that they are uncoordinated and 
cannot easily be subsumed under the umbrella of fully informed, rational decision 
making.226 Later, Simmons et al. claimed that international diffusion of policies 
encompasses elements of both contingent behaviour, which is neither logically 
necessary nor logically impossible, and path dependency, “when government 
policy decisions in a given country are systematically conditioned by prior policy 
choices made in other countries (sometimes mediated by the behavior of international 
organizations or even private actors or organizations).”227 The authors argued that 
especially on critical issues governmental decision making is highly interdependent 
and this can easily be teased out in empirical analyses.228 It would be a key challenge 
to show that “(...) domestic political and economic factors cannot alone predict when 
governments adopt new policies, and to develop and test hypotheses that 
distinguish among the several possible mechanisms of diffusion”229.

Since about 2004 diffusion studies have focussed on identification of a variety of 
channels, through which the policy spreads; on spotting diffusion mechanisms, such 
as coercion, emulation, socialization, adaptation, translation, resistance, competition, 
bargaining, learning, etc., and when and which diffusion mechanism plays the most 
important role in adoption of foreign policy ideas.230 Simmons and Elkins indicated 

223 Indeed, as Professor Jacobus de Ridder once noted, “it is all plausible, both the single cause 
approaches and the multiple causation ways of thinking. But – should it all not be a matter of empirical 
investigation rather than endless scholarly debate?”. From comments to drafts of this book. 
224 Richard Freeman and Susan Tester, 'Social Policy Diffusion', Conference on Policy Transfer (1996). 
See also: Gilardi (2005).
225 See, for example: Braun and Gilardi (2006); Gilardi et al. (2009). On different causal mechanisms in 
policy diffusion see: Torben Heinze, 'Mechanism-Based Thinking On Policy Diffusion. A Review Of 
Current Approaches In Political Science' (2011) 34 KFG Working Paper Series <http://www.polsoz.fu-
berlin.de/en/v/transformeurope/publications/working_paper/WP_34_Heinze.pdf> accessed 18 March 
2015.
226 See: Beth A. Simmons and Zachary Elkins, 'The Globalization Of Liberalization: Policy Diffusion 
In The International Political Economy' (2004) 98 American Political Science Review.
227 Beth A. Simmons, Frank Dobbin and Geoffrey Garrett, 'Introduction: The International Diffusion Of 
Liberalism' (2006) 60 International Organization <http://www.international.ucla.edu/ 
media/files/garret_introduction.pdf>.
228 Other authors draw hypothesis about possible institutional veto players. See: Gilardi et al. (2009).
229 Simmons et al. (2006) 9.
230 See: Frederick J. Boehmke and Richard Witmer, 'Disentangling Diffusion: The Effects Of Social 
Learning And Economic Competition On State Policy Innovation And Expansion' (2004) 57 Political 
Research Quarterly; Dorothy M. Daley and James C. Garand, 'Horizontal Diffusion, Vertical Diffusion, 
And Internal Pressure In State Environmental Policymaking, 1989-1998' (2005) 33 American Politics 

transplantation phenomenon uses different analytical tools and thus gives different 
explanations about conditions influencing the transfer and reception.

3.3. Analytical Review of Explanations

3.3.1. Diffusion Literature

The literature on diffusion is probably the most extensive from all four 
aforementioned bodies of literature on transplantation in political science. For 
example, Gilardi and Meseguer distinguish not less than ‘three generations’ in 
diffusion research.219 The first generation of diffusion studies was predominantly 
occupied with the conceptualisation of policy diffusion. The second generation of 
studies, in reply to the global democratisation processes and the spread of free market 
ideas, focused on the adoption of particular instruments and “settings” as the sole 
indicators of diffusion. The third generation, being better equipped methodologically,
focused on ‘what’ is being diffused, including the policy goals and objectives, and the 
causal mechanisms underlying the diffusion processes.

The concept of diffusion in political science literature is borrowed from sociology. 
Consequently, the most popular is the definition of diffusion suggested by Rogers, 
which defines diffusion as a socially mediated spread of policies across and within 
political systems, including communication and influence processes which operate 
both on and within populations of adopters.220 However, as Christoph Knill notes, the 
concept of diffusion is used in a broad or a narrow sense.221 The narrow definition of 
diffusion includes only voluntary adoptions of policy models that have been 
communicated in the international system. The broad concept of diffusion is not 
limited to the specific way of transfer, but includes all conceivable ways of transfer,
including the cases when policies are imposed on other countries through external 
actors. The narrow definition is used by scholars who believe that only voluntary 
policy transfer might be perceived as a diffusion, although, even in the case of 
voluntary adoptions of foreign practices, it is rather difficult to show that policy 
change is the result of diffusion and not of domestic circumstances.222 For others, the 

219 Covadonga Meseguer and Fabrizio Gilardi, 'What Is New In The Study Of Policy Diffusion?' (2009) 
16 Review of International Political Economy. See also: Michael Howlett and Jeremy Rayner, 'Third 
Generation Policy Diffusion Studies And The Analysis Of Policy Mixes: Two Steps Forward And One 
Step Back?' (2008) 10 Journal of Comparative Policy Analysis: Research and Practice.
220 Rogers (1995) 13.
221 Knill (2005) 766.
222 Other authors, who interpret policy change as a result of diffusion, claim that only “[f]ew scholars 
believe that national social policies are independent of each other”, which is clearly not a sufficient 
reason. See: F. Gilardi, K. Fuglister and S. Luyet, 'Learning From Others: The Diffusion Of Hospital 
Financing Reforms In OECD Countries' (2009) 42 Comparative Political Studies, 550.
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strictness of use of the diffusion concept does not really matter, thus all kinds of 
policy transfer are seen as a result of the diffusion of ideas.223

The other research area, especially in the earlier diffusion studies, included the 
examination of both policy adoption patterns and the geographic and structural 
characteristics of countries explaining these patterns224 as well as the role of the 
rational actors in the diffusion process.225 However, Simmons and Elkins argue that 
the specificity of diffusion processes lies in the fact that they are uncoordinated and 
cannot easily be subsumed under the umbrella of fully informed, rational decision 
making.226 Later, Simmons et al. claimed that international diffusion of policies 
encompasses elements of both contingent behaviour, which is neither logically 
necessary nor logically impossible, and path dependency, “when government 
policy decisions in a given country are systematically conditioned by prior policy 
choices made in other countries (sometimes mediated by the behavior of international 
organizations or even private actors or organizations).”227 The authors argued that 
especially on critical issues governmental decision making is highly interdependent 
and this can easily be teased out in empirical analyses.228 It would be a key challenge 
to show that “(...) domestic political and economic factors cannot alone predict when 
governments adopt new policies, and to develop and test hypotheses that 
distinguish among the several possible mechanisms of diffusion”229.

Since about 2004 diffusion studies have focussed on identification of a variety of 
channels, through which the policy spreads; on spotting diffusion mechanisms, such 
as coercion, emulation, socialization, adaptation, translation, resistance, competition, 
bargaining, learning, etc., and when and which diffusion mechanism plays the most 
important role in adoption of foreign policy ideas.230 Simmons and Elkins indicated 

223 Indeed, as Professor Jacobus de Ridder once noted, “it is all plausible, both the single cause 
approaches and the multiple causation ways of thinking. But – should it all not be a matter of empirical 
investigation rather than endless scholarly debate?”. From comments to drafts of this book. 
224 Richard Freeman and Susan Tester, 'Social Policy Diffusion', Conference on Policy Transfer (1996). 
See also: Gilardi (2005).
225 See, for example: Braun and Gilardi (2006); Gilardi et al. (2009). On different causal mechanisms in 
policy diffusion see: Torben Heinze, 'Mechanism-Based Thinking On Policy Diffusion. A Review Of 
Current Approaches In Political Science' (2011) 34 KFG Working Paper Series <http://www.polsoz.fu-
berlin.de/en/v/transformeurope/publications/working_paper/WP_34_Heinze.pdf> accessed 18 March 
2015.
226 See: Beth A. Simmons and Zachary Elkins, 'The Globalization Of Liberalization: Policy Diffusion 
In The International Political Economy' (2004) 98 American Political Science Review.
227 Beth A. Simmons, Frank Dobbin and Geoffrey Garrett, 'Introduction: The International Diffusion Of 
Liberalism' (2006) 60 International Organization <http://www.international.ucla.edu/ 
media/files/garret_introduction.pdf>.
228 Other authors draw hypothesis about possible institutional veto players. See: Gilardi et al. (2009).
229 Simmons et al. (2006) 9.
230 See: Frederick J. Boehmke and Richard Witmer, 'Disentangling Diffusion: The Effects Of Social 
Learning And Economic Competition On State Policy Innovation And Expansion' (2004) 57 Political 
Research Quarterly; Dorothy M. Daley and James C. Garand, 'Horizontal Diffusion, Vertical Diffusion, 
And Internal Pressure In State Environmental Policymaking, 1989-1998' (2005) 33 American Politics 
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although refers to the diffusion processes, focuses on the outcome of these process, 
rather than diffusion itself. Hence, although both bodies of literature are sometimes 
referred to as part of diffusion literature, diffusion phenomena are not their study 
object. 

The main internal criticism aced by diffusion studies is for not providing a well-
developed theoretical model for the explanation of transplantation phenomena.237

Indeed, the early studies on policy diffusion, like a classical study by Berry and 
Berry238 on state lottery adoptions in the USA, provide only a very general argument 
about the spread of policies among neighbouring countries.239 Later, diffusion studies 
used to list different diffusion mechanisms without providing any explanation about 
relationships between different causal factors.240 Finally, most recent diffusion studies 
that identify diffusion mechanisms tend to be theoretically incoherent, since 
conceptualisations of different diffusion mechanisms are based on divergent 
paradigmatic assumptions. In an attempt to solve the problem of theoretical 
incoherency, Braun and Gilardi suggested the expected-utility model of policy 
change, initially developed in economics for modelling ideal situations of rational 
decision making. This, according to authors, permits to bring all diffusion 
mechanisms under one theoretical framework.241 The main argument of this model is 
that each mechanism has a distinct impact on the parameters driving policy change, 
notably the effectiveness of the current policy and that of the prospected alternative, 
and the payoffs associated with the two options. 

A similar solution, but based on two types of the actor’s rationality, instrumental and 
constructivist, was suggested by Torben Heinze.242 He attempted to link the type of a 
diffusion mechanism with the causal arguments that determine the desires and 
preferences of actors choosing for alternative policies. According to Heinze, the 
accounts of  diffusion mechanisms can be grouped according to the rationality for 
policy adoption. This would mean that a government’s behaviour is based either on 
instrumental considerations, or on constructivist arguments, such as norms. He claims 
that diffusion mechanisms, along with direct impacts on the beliefs of actors, may 
have an indirect impact, when the impact is first exerted on structural conditions for 
decision-making. Following this logic, Heinze identifies four types of “diffusion 

237 On theoretical inconsistency and methodological issues see: Braun and Gilardi (2006); Meseguer 
and Gilardi (2009).
238 Frances Stokes Berry and William D. Berry, 'State Lottery Adoptions As Policy Innovations: An 
Event History Analysis' (1990) 84 The American Political Science Review.
239 At the same time, Braun and Gilardi note that argument about regional diffusion is nuanced as 
influence of neighbouring countries is shown to vary as a function of socioeconomic characteristics of 
the state. In the study by Berry and Berry the influence of neighbours is established to be stronger when 
the state’s fiscal performance is poor and, consequently, state lotteries become attractive as means to 
raise revenue. See: Braun and Gilardi (2006) 5-6.
240 ibid.
241 ibid 9-16.
242 Heinze (2011).

already earlier that competition and learning are the key mechanisms in spreading of 
market liberalisation.  Continuing earlier studies on policy diffusion, Elkins, Guzman, 
and Simmons established that competition and coercion play a role in the spread of 
bilateral trade agreements.231 A bit earlier, Henisz, Zelner and Guillen reported that 
coercion, common norms and competition contribute the most to diffusion of market-
oriented reforms.232 Then, Dobbin, Simmons and Garrett distinguished coercion, 
competition, learning, and emulation as the most important diffusion mechanisms in 
spreading the ideas of economic liberalism.233

By the way, diffusion itself is frequently conceptualised as one of many possible 
mechanisms through which policy ideas are spreading. For instance, the literature on 
policy convergence234 conceptualises diffusion as a transmission process of a 
voluntary policy transfer leading to international convergence. According to Tews, 
Busch and Jögens, three policy convergence mechanisms can be distinguished:
diffusion, international harmonisation (legal obligation from international or 
supranational agreements deliberately agreed by the involved countries in multilateral 
negotiations), and imposition of policies.235 Thus, policy diffusion is treated as an 
independent variable that explains the cross national regulatory assimilation or 
convergence, and is not a study object in itself. The factual object of study in the 
literature of policy convergence is the change of policy at domestic level, that is, the 
outcome of diffusion processes. Similarly, the literature on regulatory competition236,

Research; Frank Dobbin, Beth Simmons and Geoffrey Garrett, 'The Global Diffusion Of Public 
Policies: Social Construction, Coercion, Competition, Or Learning?' (2007) 33 Annual Review of 
Sociology; Charles R. Shipan and Craig Volden, 'The Mechanisms Of Policy Diffusion' (2008) 52 
American Journal of Political Science.
231 Elkins et al. (2006).
232 Witold J. Henisz, Bennet A. Zelner and Mauro F. Guillen, 'International Coercion, Emulation And 
Policy Diffusion: Market-Oriented Infrastructure Reforms, 1977-1999' (2004) 2004 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=557140>.
233 Frank Dobbin, Beth Simmons and Geoffrey Garrett, 'The Global Diffusion Of Public Policies: 
Social Construction, Coercion, Competition, Or Learning?' (2007) 33 Annual Review of Sociology, 10.
234 David Collier and Richard E. Messick, 'Prerequisites Versus Diffusion: Testing Alternative 
Explanations Of Social Security Adoption' (1975) 69 The American Political Science Review; Marc 
Howard Ross and Elizabeth Homer, 'Galton's Problem In Cross-National Research' (1976) 29 World 
Politics 
<http://www.jstor.org/discover/10.2307/2010045?sid=21106042093513&uid=3738736&uid=2&uid=4
>; Paul Warwick, 'Galton's Problem In Comparative Political Research' (1978) 5 Political Methodology 
<http://www.jstor.org/stable/25791541> accessed 18 March 2015; Paul Warwick, 'Ross & Homer's 
Problem In Comparative Political Research' (1981) 7 Political Methodology 
<http://www.jstor.org/stable/25791117> accessed 18 March 2015; A. Inkles, 'Convergence Or 
Divergence In Industrial Societies', Directions of Change: Modernization Theory, Research, and 
Realities (1st edn, Westview 1981); Clark Kerr, The Future Of Industrial Societies (Harvard University 
Press 1983); D.W. Drezner, 'Globalization, Harmonization, And Competition: The Different Pathways 
To Policy Convergence' (2005) 12 Journal of European Public Policy.
235 Kerstin Tews, Per-Olof Busch and Helge Jorgens, 'The Diffusion Of New Environmental Policy 
Instruments' (2003) 42 European Journal of Political Research.
236 Philip G. Cerny, 'Paradoxes Of The Competition State: The Dynamics Of Political Globalization' 
(1997) 32 Government and Opposition <http://onlinelibrary.wiley.com/doi/10.1111/j.1477-
7053.1997.tb00161.x/abstract>. 
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although refers to the diffusion processes, focuses on the outcome of these process, 
rather than diffusion itself. Hence, although both bodies of literature are sometimes 
referred to as part of diffusion literature, diffusion phenomena are not their study 
object. 

The main internal criticism aced by diffusion studies is for not providing a well-
developed theoretical model for the explanation of transplantation phenomena.237

Indeed, the early studies on policy diffusion, like a classical study by Berry and 
Berry238 on state lottery adoptions in the USA, provide only a very general argument 
about the spread of policies among neighbouring countries.239 Later, diffusion studies 
used to list different diffusion mechanisms without providing any explanation about 
relationships between different causal factors.240 Finally, most recent diffusion studies 
that identify diffusion mechanisms tend to be theoretically incoherent, since 
conceptualisations of different diffusion mechanisms are based on divergent 
paradigmatic assumptions. In an attempt to solve the problem of theoretical 
incoherency, Braun and Gilardi suggested the expected-utility model of policy 
change, initially developed in economics for modelling ideal situations of rational 
decision making. This, according to authors, permits to bring all diffusion 
mechanisms under one theoretical framework.241 The main argument of this model is 
that each mechanism has a distinct impact on the parameters driving policy change, 
notably the effectiveness of the current policy and that of the prospected alternative, 
and the payoffs associated with the two options. 

A similar solution, but based on two types of the actor’s rationality, instrumental and 
constructivist, was suggested by Torben Heinze.242 He attempted to link the type of a 
diffusion mechanism with the causal arguments that determine the desires and 
preferences of actors choosing for alternative policies. According to Heinze, the 
accounts of  diffusion mechanisms can be grouped according to the rationality for 
policy adoption. This would mean that a government’s behaviour is based either on 
instrumental considerations, or on constructivist arguments, such as norms. He claims 
that diffusion mechanisms, along with direct impacts on the beliefs of actors, may 
have an indirect impact, when the impact is first exerted on structural conditions for 
decision-making. Following this logic, Heinze identifies four types of “diffusion 

237 On theoretical inconsistency and methodological issues see: Braun and Gilardi (2006); Meseguer 
and Gilardi (2009).
238 Frances Stokes Berry and William D. Berry, 'State Lottery Adoptions As Policy Innovations: An 
Event History Analysis' (1990) 84 The American Political Science Review.
239 At the same time, Braun and Gilardi note that argument about regional diffusion is nuanced as 
influence of neighbouring countries is shown to vary as a function of socioeconomic characteristics of 
the state. In the study by Berry and Berry the influence of neighbours is established to be stronger when 
the state’s fiscal performance is poor and, consequently, state lotteries become attractive as means to 
raise revenue. See: Braun and Gilardi (2006) 5-6.
240 ibid.
241 ibid 9-16.
242 Heinze (2011).
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3.3.2. Lesson Drawing

The lesson drawing approach is commonly associated with the name of Richard Rose, 
who introduced and advanced it. Lesson drawing, as defined by Richard Rose, refers 
to the constellations of policy transfer in which governments rationally choose for 
foreign experience elsewhere in order to solve domestic problems.248 Literature on
lesson drawing addresses the question “under what circumstances and to what extent 
can a programme that is effective in one place transfer to another?”249. As one may 
notice, this definition differs little from the earlier reviewed conception of diffusion,
which also refer to situations when good foreign examples are chosen to be followed
and domestic policies are ineffective. Indeed, some authors use the concepts of 
diffusion and lesson drawing interchangeably.250

However, according to Rose, “lesson drawing differs from studies of the diffusion of 
public policies from their initial point of innovation to other countries” 251. He notes 
that diffusion studies focus upon the attributes of decision makers and upon patterns 
of diffusion. Diffusion studies assume that not only are there common problems, but 
also a common response among countries, regardless the socio-cultural differences. 
Moreover, the focus is rather upon sequences of diffusion, than on what is transferred.
Finally, he associates policy diffusion with ‘structural’ dynamics linked to 
‘technocratic determinism’, which assumes that the existence of common problems 
will dictate a common response. Differently, lesson drawing concept disregards the 
possibility of a common answer to the ‘shared’ problems.

Rose describes the lesson drawing process as consisting of four stages: ‘searching’ for 
lessons, ‘making a model’ for testing the suitability, ‘creating a lesson’ by deciding 
what can be learned, and ‘prospective evaluation’.252 The searching for lessons 
begins, when decision makers get motivated for lesson drawing. The latter occurs 
when decision makers become dissatisfied with the current policy process and share 
the perception that this has to be improved. The dissatisfaction of the political elite 
can be caused by two developments: domestic and external. Thus, certain domestic 
developments may lead to a critical situation, when the political elite will consider it
necessary to draw lessons from other countries and will adopt a so-called parallel 
policy programme. 253 The motives to transfer foreign experience home may be even 
stronger if the foreign countries had experienced similar problems in the past and have 
successfully solved them, argues Rose. In the second case, the decision makers 
introduce specific policy programmes because of dependency from other states: the 

248 Rose (1991, 1993).
249 Rose (1991) 9.
250 See, for example: Gilardi et al. (2009).
251 Rose (1991) 9.
252 Rose (1993)
253 Richard Rose, Learning From Comparative Public Policy (Routledge 2005) 18-22.

mechanism-based thinking” of the rational actors: emulation, socialisation, learning, 
and externalities.

However, both suggestions, the expected-utility model developed by Braun and 
Gilardi, as well as the one combining two kinds of rationality and introducing the 
“diffusion mechanism-based thinking” by Heinze, explain only perfect rationality 
cases243, when actors are able to assess effectiveness of current and probable policies 
and possible payoffs. Moreover, both models are in conflict with the narrow definition 
of diffusion, in which, as suggested by Simmons and Elkins, diffusion processes are 
seen as uncoordinated and, therefore,  cannot easily be subsumed under the umbrella 
of fully informed, rational decision making, regardless of whether it is based on 
instrumental or normative logic. 

According to Howlett and Rayner the problem of diffusion studies lies in the research 
focus on mechanisms. They claim that the so-called third generation diffusion studies 
focus too much on diffusion mechanisms in the explanations at the expense of clarity 
about the dependant variable: “‘what’ is being diffused is sometimes lost in the 
concern for ‘how’ diffusion takes place”244. Also Fulwider245claims the need to pay 
attention to the content of the diffused policy, because the extent and speed of 
diffusion is likely to critically depend on policy content. He suggests that paying 
attention to the policy content, including how it is debated and understood by 
legislators, allows making use of insights from the two other bodies of literature
largely ignored by diffusion researchers – policy typologies and policy design – which
might suggest important explanations for the ease or difficulty of adoption. 

Also methodologically the approach is not developed, as the effects of diffusion were 
measured simply by counting the number of previous adoptions among neighbouring 
countries.246 With regard to the latter Howlett and Rayner suggested that diffusion 
studies should apply a more plural methodological framework sensitive to context, 
including both the thick descriptions and the comparative small-n case studies which 
were a feature of earlier “first” and “second” generation studies.247

243 Europeanisation literature adds institutionalism (rational and sociological). See: Frank 
Schimmelfennig and Ulrich Sedelmeier, 'Governance By Conditionality: EU Rule Transfer To The 
Candidate Countries Of Central And Eastern Europe' (2004) 11 Journal of European Public Policy;  
Ulrich Sedelmeier, 'Europeanisation In New Member And Candidate States' (2011) 6 Living Reviews 
in European Governance <http://www.livingreviews.org/lreg-2011-1> accessed 19 March 2015.
244 Howlett and Rayner (2008). 
245 John M. Fulwider, 'Returning Attention To Policy Content In Diffusion Study' (PhD(c), University 
of Nebraska at Lincoln 2011).
246 Braun and Gilardi (2006) 5.
247 Howlett and Rayner (2008).
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3.3.2. Lesson Drawing

The lesson drawing approach is commonly associated with the name of Richard Rose, 
who introduced and advanced it. Lesson drawing, as defined by Richard Rose, refers 
to the constellations of policy transfer in which governments rationally choose for 
foreign experience elsewhere in order to solve domestic problems.248 Literature on
lesson drawing addresses the question “under what circumstances and to what extent 
can a programme that is effective in one place transfer to another?”249. As one may 
notice, this definition differs little from the earlier reviewed conception of diffusion,
which also refer to situations when good foreign examples are chosen to be followed
and domestic policies are ineffective. Indeed, some authors use the concepts of 
diffusion and lesson drawing interchangeably.250

However, according to Rose, “lesson drawing differs from studies of the diffusion of 
public policies from their initial point of innovation to other countries” 251. He notes 
that diffusion studies focus upon the attributes of decision makers and upon patterns 
of diffusion. Diffusion studies assume that not only are there common problems, but 
also a common response among countries, regardless the socio-cultural differences. 
Moreover, the focus is rather upon sequences of diffusion, than on what is transferred.
Finally, he associates policy diffusion with ‘structural’ dynamics linked to 
‘technocratic determinism’, which assumes that the existence of common problems 
will dictate a common response. Differently, lesson drawing concept disregards the 
possibility of a common answer to the ‘shared’ problems.

Rose describes the lesson drawing process as consisting of four stages: ‘searching’ for 
lessons, ‘making a model’ for testing the suitability, ‘creating a lesson’ by deciding 
what can be learned, and ‘prospective evaluation’.252 The searching for lessons 
begins, when decision makers get motivated for lesson drawing. The latter occurs 
when decision makers become dissatisfied with the current policy process and share 
the perception that this has to be improved. The dissatisfaction of the political elite 
can be caused by two developments: domestic and external. Thus, certain domestic 
developments may lead to a critical situation, when the political elite will consider it
necessary to draw lessons from other countries and will adopt a so-called parallel 
policy programme. 253 The motives to transfer foreign experience home may be even 
stronger if the foreign countries had experienced similar problems in the past and have 
successfully solved them, argues Rose. In the second case, the decision makers 
introduce specific policy programmes because of dependency from other states: the 

248 Rose (1991, 1993).
249 Rose (1991) 9.
250 See, for example: Gilardi et al. (2009).
251 Rose (1991) 9.
252 Rose (1993)
253 Richard Rose, Learning From Comparative Public Policy (Routledge 2005) 18-22.
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According to Rose, “policy makers are inheritors before they are choosers”261: the 
new policies have to be not only in line with past commitments, but also are 
incorporated into a policy environment dense with past choices.

Summarising the findings in studies on lesson drawing, Edward C. Page lists a 
number of variables, which were identified as conditioning the way the exported 
lessons will work in the receiving country262.  These ‘transplants’ conditioning 
variables can be grouped into three sets: (1) objectives, why the policy was 
introduced, (2) programme or policy design variables, (3) and wider societal 
variables. With regard to the first set, Page argues that it is important to understand 
the differences in policy objectives in order to successfully draw lessons from foreign 
experience. He gives an example that the often copied Swedish model of governance 
through agencies was not thought out as ‘a new public management’ reform to 
increase efficiency, but originated in a seventeenth century practice as a way to 
restrict the power of Parliament.263

A second set of variables refers to the importance of the internal design of the policy 
program in the exporter jurisdiction and whether these design features exist, can be 
replicated, imitated or substituted by other features in the importer jurisdiction. Such 
features may be program specific or may include variables relating to cross-national 
differences in institutional structures of authority, organisational characteristics, 
resources, and mix of tools. Finally, Page identifies a range of wider political, 
societal, economic and cultural conditions that may contribute to the operation of 
policy to be exported in its original place, and which, in the case of their absence in 
the importing country, have to be somehow substituted. These wider conditions 
include differences in cultural attitudes, traditional practices within the country, 
specific historical background of public policy development, or interaction with other 
policies.

Thus, the general claim of literature on lesson drawing is that objectives, the content 
of the program to be exported and contextual conditions determine the transferability, 
adoption and application of the lesson drawing. It is assumed that the sameness of 
these variables in both the importing and the exporting countries contributes to the 
success of the lesson drawing, and, in case of the absence of important supporting 
conditions in the recipient country, these have to be filled in, in one way or another. 

261 Rose (1993) 78.
262 Page (2000).
263 Elder and Page (1999). Reference cited from: Page (2000) 9.

governing elite have to take into account what policies are pursued by other states 
and, if needed, to adopt a so-called interdependent policy programme.
Some authors point to different conditions, which may be equally important in 
causing lesson drawing. For example, Bennet notes that politicians use information 
about the effects of a policy program elsewhere to justify prior positions.254 Thus, 
politicians may need to legitimise already taken decisions and therefore opt for lesson 
drawing. Similarly, the uncertainty among decision makers regarding the policy-
making may push them to look for foreign examples, instead of trying to solve the 
problem themselves. For example, Margit Tavits describes how uncertainty about 
policy-making outcomes among Latvian politicians in the period of transition pushed 
them to copy the Swedish pension model.255 Further, Rose identifies different ways of 
lesson drawing: copying, emulation, hybridisation or inspiration. Further, Rose argues 
that learning occurs through transnational ‘epistemic communities’. Then, Sabatier 
claims that policy oriented learning occurs within advocacy coalitions.256

In regard to the success of lesson drawing Rose points to the importance of sameness 
between policy importing countries and policy exporting countries in conditions and 
available resources.257 Though Rose does not indicate this explicitly, he describes 
three aspects of successful lesson drawing; transferability, adoptability, and 
applicability. Thus, according to Rose, programmes travel easier when the following 
conditions are met258: (1) policy programmes are less context dependent, (2) 
organisations for service delivery are substitutable, (3) resources available to develop 
the programmes are similar, (4) ‘cause and effect structure’ of the programme covers 
areas of interdependence between exporting and importing systems, (5) the 
programme is likely to produce a small change, (6) there is a consensual political 
culture. Rose explains that adoption of lessons drawn depends on the following three 
circumstances: (1) whether there are conflicts about the ends of programmes and the 
means used to achieve these ends; (2) whether support and opposition for the lesson to 
be drawn is mobilised; (3) and finally, whether there are conditions under which 
political opposition to a lesson can change.259 Finally, with regard to the application
of lessons drawn, Rose identifies six conditions that increase its success: (1) there is a 
clearly defined objective, (2) there is a single goal, (3) the programme has a single 
design, (4) it is based on tested social, political, and technical knowledge, (5) there is 
flexibility in relating the elements of a programme, (6) political leaders are 
committed.260 Rose acknowledges that the choices of decision makers are constrained 
to both: what can be transferred and what they look for by choices made in the past. 

254 Bennett, 'How States Utilize Foreign Evidence' (1991).
255 Margit Tavits, 'Policy Learning And Uncertainty: The Case Of Pension Reform In Estonia And 
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According to Rose, “policy makers are inheritors before they are choosers”261: the 
new policies have to be not only in line with past commitments, but also are 
incorporated into a policy environment dense with past choices.

Summarising the findings in studies on lesson drawing, Edward C. Page lists a 
number of variables, which were identified as conditioning the way the exported 
lessons will work in the receiving country262.  These ‘transplants’ conditioning 
variables can be grouped into three sets: (1) objectives, why the policy was 
introduced, (2) programme or policy design variables, (3) and wider societal 
variables. With regard to the first set, Page argues that it is important to understand 
the differences in policy objectives in order to successfully draw lessons from foreign 
experience. He gives an example that the often copied Swedish model of governance 
through agencies was not thought out as ‘a new public management’ reform to 
increase efficiency, but originated in a seventeenth century practice as a way to 
restrict the power of Parliament.263

A second set of variables refers to the importance of the internal design of the policy 
program in the exporter jurisdiction and whether these design features exist, can be 
replicated, imitated or substituted by other features in the importer jurisdiction. Such 
features may be program specific or may include variables relating to cross-national 
differences in institutional structures of authority, organisational characteristics, 
resources, and mix of tools. Finally, Page identifies a range of wider political, 
societal, economic and cultural conditions that may contribute to the operation of 
policy to be exported in its original place, and which, in the case of their absence in 
the importing country, have to be somehow substituted. These wider conditions 
include differences in cultural attitudes, traditional practices within the country, 
specific historical background of public policy development, or interaction with other 
policies.

Thus, the general claim of literature on lesson drawing is that objectives, the content 
of the program to be exported and contextual conditions determine the transferability, 
adoption and application of the lesson drawing. It is assumed that the sameness of 
these variables in both the importing and the exporting countries contributes to the 
success of the lesson drawing, and, in case of the absence of important supporting 
conditions in the recipient country, these have to be filled in, in one way or another. 
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The leading scholar in the academic discourse on social learning is Peter Hall, who 
suggested the explanatory model for social learning.271 Hall draws heavily on ideas of 
Hugh Heclo and his observation that “much political interaction has constituted a 
process of social learning expressed through policy”.272 Hall explains that learning 
occurs when policy-makers adjust their cognitive understanding about a political 
situation and change or modify policy relying on what was learned about alternative 
policy solutions. Hence, the social developments give impetus for learning from 
abroad.273 Here recognition of political failure is equally important as in the 
explanation by Rose. However, it is argued that policy learning does not necessarily 
bring the remedy for domestic problems. According to Hall, “just as a child may learn 
bad habits, governments, too, may learn the ‘wrong’ lessons from a given 
experience”274.

The central assumption in the social learning approach is that learning reflects a 
deliberate attempt to adjust policy in the light of past experience and policy-relevant 
knowledge.275 The latter is “deeply influenced by the terms of policy discourse, and 
these are generally constructed out of a dialogue in which politicians, officials, the 
media, organised interests, and experts in the outside marketplace of policy ideas are 
all involved”276. Thus, foreign solutions would ask for adoption of policy instruments 
that contradict with the old hierarchy of goals, and thus, also with the established 
policy paradigm. In result, the old policy paradigm may lose coherence, which may 
lead to a more radical policy shift. Ian Greener suggests that treating these elements as 
explanatory variables allows predicting a potential change.277

Further, the policy change as a result of social learning may attain three different 
levels, which resemble some main elements in the policy-making process: the policy 
guiding goals, the policy instruments to attain those goals, and the settings of these 
instruments. Thus, the first-order change is when only the ‘settings’ of policy 
instruments vary. This is likely to be incremental, routine behaviour, largely insulated 
from pluralistic pressures.  The second-order change is when types of instruments 
used to effect policy are changed. Finally, the third-order change is when the goals of 
the policy are altered.278 This change is best described as a shift of policy paradigm, 
because policy-makers replace old ideational frameworks about the world by new. 

271 Hall (1993).
272 Hugh Heclo, Modern Social Politics In Britain And Sweden (Yale University Press 1974) 305-306.
273 However, other theorists of social learning point to the internal dynamics of the policy process and 
treat social learning as a dimension of the policy making that confirms the autonomy of the state, rather 
than as a result of societal developments influence the learning processes in politics. See, for instance, 
Sacks (1980).
274 Peter A. Hall, 'Policy Paradigms, Experts And The State: The Case Of Macro-Economic 
Policymaking In Britain', Social Scientists, Policy and the State (1st edn, Praeger 1990).
275 Hall (1993) SupraNote 20 on 293.
276 Hall (1990) 20-21.
277 Greener (2002).
278 See more in: Howlett and Rayner (2008) 6; Hall (2003).

3.3.3. Social Learning

Social learning literature, differently from studies on diffusion and lesson drawing, 
emphasises cognition and the redefinition of interests on the basis of new knowledge 
which affects the fundamental beliefs and ideas behind policy approaches.264

The definition of social learning stipulates that transplantation is an outcome of social 
interaction between the actors. However, similarly, as in the case with other concepts, 
there are different interpretations of the learning process in the literature. For instance, 
Braun and Gilardi distinguish two different conceptualisations of learning in the 
literature: a rational learning, which follows the statistical rules of inference, and a
bounded learning, which is based on ‘cognitive shortcuts’.265

Bennett and Howlett, while dealing with a variety of conceptualisations of learning, 
suggested three descriptive questions to distinguish between the prevailing 
approaches: what are the subjects of learning, what are the objects of learning, and 
what is learning supposed to contribute to?266 However, since Bennet’s and Howlett’s 
review of the field, several changes were introduced. For example, new actors are 
introduced: in addition to the governmental, also societal actors are taken into 
account. Also, in a last decade social learning is conceptualised as a collective, rather 
than an individual, act.267 For instance, Richard Freeman, in an empirical study on 
policy change in the public health sector conceptualised participation of public health 
officials in the learning process as a collective act: they were “piecing together268,
assembling and literally making sense of different bits of information and experience, 
often creating something new from what they have acquired second-hand”269.

In the review on the social learning literature, Grin and Loeber note two paradigmatic 
shifts in scholarship: first, away from the individualist ontology implied in the focus 
of intended meanings (as in the theories-in-use of a professional, or in the belief 
system of an advocacy coalition) to a relational understanding of interpreted 
meanings; second, away from initial assumption about stages in policy process to a 
neo-positivist, hypothesis-testing approach to analysing learning and policy change.270

264 Peter A. Hall, 'Policy Paradigms, Social Learning, And The State: The Case Of Economic 
Policymaking In Britain' (1993) 25 Comparative Politics <http://chenry.webhost.utexas.edu/core/ 
Course%20Materials/Hall/0.pdf>.
265 Braun and Gilardi (2006) 6.
266 Bennet and Howlett (1992).
267 For conceptualising learning as an individual act and learning phases see: David A Kolb, 
Experiential Learning: Experience As The Source Of Learning And Development (Prentice-Hall 1984).
268 Accent added.
269 Richard Freeman, 'Epistemological Bricolage: How Practitioners Make Sense Of Learning' (2007) 
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270 John Grin and Anne Loeber, 'Theories Of Policy Learning: Agency, Structure, And Change', The 
Handbook of Public Policy Analysis (1st edn, CRC Press 2006) <http://www.crcpress.com/ 
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The leading scholar in the academic discourse on social learning is Peter Hall, who 
suggested the explanatory model for social learning.271 Hall draws heavily on ideas of 
Hugh Heclo and his observation that “much political interaction has constituted a 
process of social learning expressed through policy”.272 Hall explains that learning 
occurs when policy-makers adjust their cognitive understanding about a political 
situation and change or modify policy relying on what was learned about alternative 
policy solutions. Hence, the social developments give impetus for learning from 
abroad.273 Here recognition of political failure is equally important as in the 
explanation by Rose. However, it is argued that policy learning does not necessarily 
bring the remedy for domestic problems. According to Hall, “just as a child may learn 
bad habits, governments, too, may learn the ‘wrong’ lessons from a given 
experience”274.

The central assumption in the social learning approach is that learning reflects a 
deliberate attempt to adjust policy in the light of past experience and policy-relevant 
knowledge.275 The latter is “deeply influenced by the terms of policy discourse, and 
these are generally constructed out of a dialogue in which politicians, officials, the 
media, organised interests, and experts in the outside marketplace of policy ideas are 
all involved”276. Thus, foreign solutions would ask for adoption of policy instruments 
that contradict with the old hierarchy of goals, and thus, also with the established 
policy paradigm. In result, the old policy paradigm may lose coherence, which may 
lead to a more radical policy shift. Ian Greener suggests that treating these elements as 
explanatory variables allows predicting a potential change.277

Further, the policy change as a result of social learning may attain three different 
levels, which resemble some main elements in the policy-making process: the policy 
guiding goals, the policy instruments to attain those goals, and the settings of these 
instruments. Thus, the first-order change is when only the ‘settings’ of policy 
instruments vary. This is likely to be incremental, routine behaviour, largely insulated 
from pluralistic pressures.  The second-order change is when types of instruments 
used to effect policy are changed. Finally, the third-order change is when the goals of 
the policy are altered.278 This change is best described as a shift of policy paradigm, 
because policy-makers replace old ideational frameworks about the world by new. 
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273 However, other theorists of social learning point to the internal dynamics of the policy process and 
treat social learning as a dimension of the policy making that confirms the autonomy of the state, rather 
than as a result of societal developments influence the learning processes in politics. See, for instance, 
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Dolowitz and Marsh define policy transfer as “processes by which knowledge about 
policies, administrative arrangements, institutions and ideas in one political system 
(past or present) is used in the development of policies, administrative arrangements, 
institutions and ideas in another political system”285. The enhanced ‘Dolowitz and 
Marsh framework’ is founded on seven crucial questions: (1) Why do actors engage in 
policy transfer? (2) Who are the key actors involved in the policy transfer? (3) What is 
transferred? (4) From where are lessons drawn? (5) What are the different degrees of 
transfer? (6) What restricts or facilitates transfer process? (7) How is the process of 
policy transfer related to policy ‘success’ or policy ‘failure’? 286

In an attempt to answer the first question, why do actors engage in policy transfer?
Dolowitz and Marsh distinguish three types of policy transfer: voluntary, direct 
coercive, and indirect coercive (mixture). Voluntary transfer is motivated by 
dissatisfaction with the current state of affairs because of government or public 
perception about policy failure. ‘Lesson drawing’ falls in here with perfect rationality. 
Direct coercive transfer is when one government forces another to adopt a policy or 
when supranational institutions are conditioning adoption of certain practices. 
However, also nongovernmental organisations can force governments to adopt certain 
policies. Indirect coercive policy transfer is pushed by externalities, resulting from 
interdependency, such as regional or global environmental problems and migration 
issues; by global economic constraints; or by rivalry or emulation considerations. It 
also includes lesson drawing with bounded rationality; semi-coercive transfer, when 
there is a perceived necessity, but not a real need for transfer; and a variety of 
transfers as a result of conditionality policy by third actors. Those three types of 
policy transfer are placed on a continuum from completely perfect voluntary policy 
transfer to the directly imposed policy transfer.287

Further, Dolowitz and Marsh suggested that key actors involved in the policy transfer 
could be elected officials, political parties, civil servants, pressure groups, policy 
entrepreneurs, transnational corporations, think tanks, supra-national governmental 
bodies, NGO’s, and consultants. The authors note that the role of international 
consultants makes less clear the distinction between voluntary and coercive transfer.

In regard to the question, what is transferred?, Dolowitz and Marsh identified eight 
categories: policy goals, contents, instruments, programmes, institutions, ideologies, 
ideas and attitudes, and negative lessons. They argued that lessons can be drawn from 
a range of different sources including the sub-national levels, the level of the nation 
state, and also from the international stage.

285 ibid 5.
286 ibid 8.
287 Dolowitz and Marsh (2000) 13-17.

These interpretative ideational frameworks determine the policy goals as well as how 
the problems are defined. The failed policy reveals inconsistency within the existing 
interpretative paradigm framework, undermining its coherence and legitimacy. For a 
paradigm shift to occur, an alternative viable paradigm and the political power to 
introduce and institutionalise it is needed.279 Thus, the social learning approach 
considers policy continuity and change as presented by a ‘punctuated equilibrium’, 
with long periods of relative stability followed by sudden and dramatic change.280

The social learning approach has a number of positive aspects that are worth 
considering. First of all, it focuses not only on the process, but also on the results of 
transplantation and acknowledges different degrees of policy change. Further, it 
provides a framework for the analysis of the coherence of the present paradigm by 
pointing to the importance of political discourse, in which politicians, officials, the 
media, organised interests, and experts share their perceptions on policy failures and 
suggest adopting foreign ideas as solutions. Treating these elements as explanatory 
variables allows predicting a potential policy change. Further, differently from 
diffusion and lesson drawing, social learning approach attempts to explain policy 
change not as an accidental event taken from the historical context, but in a longer 
perspective of policy process, which is presented as ‘punctuated equilibrium’.

However, critics of social learning doubt whether social learning has an independent 
effect on policy change. For instance, Braun and Gilardi argued that learning, if 
matters, has a conditional effect on policy change, and its impact depends on the 
payoffs associated with the new policy. 281

3.3.4. Policy Transfer

The literature on policy transfer is primarily concerned with finding out what the 
causes and contents are of singular processes of bilateral policy exchange.282 The 
policy transfer approach was presented by David Dolowitz and David Marsh, who 
attempted to integrate ideas of Rose (1991, 1993), Bennett (1991a, 1991b), Robertson 
(1991) and Wolman (1992) into one general framework.283 They suggested 
interpreting various concepts related to transplantation phenomena, such as policy 
diffusion, policy convergence, policy learning and lesson drawing, as ‘dimensions of 
policy transfer’. Later Dolowitz and Marsh developed their approach into a more 
rigorous theoretical model. 284

279 Greener (2002).
280 Greener (2002).
281 Braun and Gilardi (2006) 15.
282 Knill (2005).
283 Evans and Davies (1999).
284 Dolowitz and Marsh (2000).
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Dolowitz and Marsh define policy transfer as “processes by which knowledge about 
policies, administrative arrangements, institutions and ideas in one political system 
(past or present) is used in the development of policies, administrative arrangements, 
institutions and ideas in another political system”285. The enhanced ‘Dolowitz and 
Marsh framework’ is founded on seven crucial questions: (1) Why do actors engage in 
policy transfer? (2) Who are the key actors involved in the policy transfer? (3) What is 
transferred? (4) From where are lessons drawn? (5) What are the different degrees of 
transfer? (6) What restricts or facilitates transfer process? (7) How is the process of 
policy transfer related to policy ‘success’ or policy ‘failure’? 286

In an attempt to answer the first question, why do actors engage in policy transfer?
Dolowitz and Marsh distinguish three types of policy transfer: voluntary, direct 
coercive, and indirect coercive (mixture). Voluntary transfer is motivated by 
dissatisfaction with the current state of affairs because of government or public 
perception about policy failure. ‘Lesson drawing’ falls in here with perfect rationality. 
Direct coercive transfer is when one government forces another to adopt a policy or 
when supranational institutions are conditioning adoption of certain practices. 
However, also nongovernmental organisations can force governments to adopt certain 
policies. Indirect coercive policy transfer is pushed by externalities, resulting from 
interdependency, such as regional or global environmental problems and migration 
issues; by global economic constraints; or by rivalry or emulation considerations. It 
also includes lesson drawing with bounded rationality; semi-coercive transfer, when 
there is a perceived necessity, but not a real need for transfer; and a variety of 
transfers as a result of conditionality policy by third actors. Those three types of 
policy transfer are placed on a continuum from completely perfect voluntary policy 
transfer to the directly imposed policy transfer.287

Further, Dolowitz and Marsh suggested that key actors involved in the policy transfer 
could be elected officials, political parties, civil servants, pressure groups, policy 
entrepreneurs, transnational corporations, think tanks, supra-national governmental 
bodies, NGO’s, and consultants. The authors note that the role of international 
consultants makes less clear the distinction between voluntary and coercive transfer.

In regard to the question, what is transferred?, Dolowitz and Marsh identified eight 
categories: policy goals, contents, instruments, programmes, institutions, ideologies, 
ideas and attitudes, and negative lessons. They argued that lessons can be drawn from 
a range of different sources including the sub-national levels, the level of the nation 
state, and also from the international stage.
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outcomes, one needs to explain the causes of policy transfer: “(…) a full analysis 
would treat transfer as both a dependent and an independent variable”. Dolowitz and 
Marsh gave an example, in which a government in a hurry transfers a policy in an 
attempt to solve an urgent problem. They argued that because of all the urgency it is 
less likely that the transfer will be successful: a government will have a limited time
to perform a search for more suitable and better models. Contrary to the previous, if 
various actors will be involved in the search for policy models, such as affected 
interest groups, then the implementation of transferred policy may be smoother.

The concept of policy transfer (and lesson drawing) was criticised as difficult to 
define distinctly from other forms of policy-making.291 Among many solutions to this 
problem, there was a suggestion to narrow down the perspectives on what can be 
transferred to transposition of already operational ‘policies’ and ‘practices’, rather 
than ‘ideas’ or ‘knowledge’.292

3.4. Concluding Remarks

The review of dominant approaches on diffusion, policy transfer, lesson drawing and 
social learning revealed that there is a considerable overlap in conceptualisations, 
assumptions, and explanations. The concept of policy transfer, as defined by Dolowitz 
and Marsh, represents an attempt to integrate all possible manifestations under one 
conceptual framework. Thus, lesson drawing and narrowly defined diffusion are 
interpreted as specific types of policy transfer. The social learning concept is 
connected to all other concepts, as it describes a cognitive moment in transplantation 
phenomena. Similarly to the concept of policy transfer a broad definition of diffusion 
also refers to a variety of processes. However, these conceptions are not 
interchangeable, and often differ in suggested explanatory logic. For instance, 
diffusion identifies geographic and structural characteristics of countries and, since a
last decade, also exogenous conditions and psychological factors, such as 
international contingent behaviour, as determining the adoption of foreign policies. 
Differently, policy transfer literature focuses on causes for bilateral policy exchange 
and see the incentives of actors as determining political choices. Then, lesson drawing 
literature emphasises the importance of motives in taking the decision to draw 
lessons; and thus, examines conditions, under which these driving motives originate. 
Differently, social learning literature focuses on the process of learning. 
In summary, literature on diffusion, lesson drawing, social learning and policy 
transfer are related as they examine the same phenomena, but they differ in research 
focus and theoretical assumptions, and thus, provide differing explanations. As a

291 See: James and Lodge (2003).
292 See: Page (2000). See also: Oliver James, 'Business Models And The Transfer Of Business-Like 
Central Government Agencies' (2001) 14 Governance.

Dolowitz and Marsh highlighted a variety of degrees of transfer: straightforward 
copying, which involves direct and complete transfer; emulation, which involves 
transfer of the ideas behind the policy or program; combinations, which involve 
mixtures of several different policies, and inspiration, where policy in another 
jurisdiction may inspire a policy change, but where the final outcome does not 
actually draw upon the original.288 Finally, the possible abortion of the policy 
transfer, if transferring of policies is blocked by veto actors. The authors argued that 
the type of transfer involved in any particular case depends upon specific conditions,
such as who is involved in the process and when, within the policy-making process,
the transfer occurs. Thus, different actors may be involved into a different degree of 
transfer: for example, politicians may look for quick solutions and rely on copying 
and emulation, whereas bureaucrats may be more interested in mixtures. Similarly, 
while emulation is important at the agenda-setting stage, copying or combining 
several different policies may be more applicable at the policy formulation or 
implementation stage of the policy-making process.

In regard to conditions that constrain or facilitate the policy transfer, Dolowitz and 
Marsh indicate the complexity of policy, past policies reports, structural and 
institutional feasibility, ideology, cultural proximity, technology, economic, and 
bureaucratic factors.

Dolowitz and Marsh argue that direct copying is rather rare, because there is a number 
of constraints within the policy process, including contextual conditions, such as 
differences in political structures and organisational cultures) and the existence of 
significant political opposition to the transfer of certain policies.

Finally, the authors distinguish three types of failed transfer: uninformed transfer,
incomplete transfer, and inappropriate transfer. Here, uninformed transfer refers to 
the case where the transplant-importing country had incomplete information about the 
policy and how it works in the country of origin. The transfer is incomplete, when the 
elements necessary for the successful implementation of the policy were not 
transferred. Finally, the transfer will be inappropriate if insufficient attention paid to 
social, economic, political and cultural context.

By including the last question on the relationship between policy transfer and policy 
failure into their theoretical framework, Dolowitz and Marsh moved away from the 
earlier made statement that they treat policy transfer as a dependent variable in an 
explanation.289 In the later article Dolowitz and Marsh argued that both endeavours, 
that is, explaining the process of policy transfer as well as using the policy transfer to 
explain policy outcomes, are related.290 For example, in order to explain policy 

288 See: Dolowitz and Marsh (1996) 351. See also: Dolowitz and Marsh (2000) 13.
289 See: Dolowitz and Marsh (1996).
290 See: Dolowitz and Marsh (2000) 8.
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outcomes, one needs to explain the causes of policy transfer: “(…) a full analysis 
would treat transfer as both a dependent and an independent variable”. Dolowitz and 
Marsh gave an example, in which a government in a hurry transfers a policy in an 
attempt to solve an urgent problem. They argued that because of all the urgency it is 
less likely that the transfer will be successful: a government will have a limited time
to perform a search for more suitable and better models. Contrary to the previous, if 
various actors will be involved in the search for policy models, such as affected 
interest groups, then the implementation of transferred policy may be smoother.

The concept of policy transfer (and lesson drawing) was criticised as difficult to 
define distinctly from other forms of policy-making.291 Among many solutions to this 
problem, there was a suggestion to narrow down the perspectives on what can be 
transferred to transposition of already operational ‘policies’ and ‘practices’, rather 
than ‘ideas’ or ‘knowledge’.292

3.4. Concluding Remarks

The review of dominant approaches on diffusion, policy transfer, lesson drawing and 
social learning revealed that there is a considerable overlap in conceptualisations, 
assumptions, and explanations. The concept of policy transfer, as defined by Dolowitz 
and Marsh, represents an attempt to integrate all possible manifestations under one 
conceptual framework. Thus, lesson drawing and narrowly defined diffusion are 
interpreted as specific types of policy transfer. The social learning concept is 
connected to all other concepts, as it describes a cognitive moment in transplantation 
phenomena. Similarly to the concept of policy transfer a broad definition of diffusion 
also refers to a variety of processes. However, these conceptions are not 
interchangeable, and often differ in suggested explanatory logic. For instance, 
diffusion identifies geographic and structural characteristics of countries and, since a
last decade, also exogenous conditions and psychological factors, such as 
international contingent behaviour, as determining the adoption of foreign policies. 
Differently, policy transfer literature focuses on causes for bilateral policy exchange 
and see the incentives of actors as determining political choices. Then, lesson drawing 
literature emphasises the importance of motives in taking the decision to draw 
lessons; and thus, examines conditions, under which these driving motives originate. 
Differently, social learning literature focuses on the process of learning. 
In summary, literature on diffusion, lesson drawing, social learning and policy 
transfer are related as they examine the same phenomena, but they differ in research 
focus and theoretical assumptions, and thus, provide differing explanations. As a
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result, the explanations of transplantation phenomena are best to be seen as 
complimentary, rather than alternative to each other. Therefore, there were few 
attempts to integrate different accounts on transplantation phenomena into one 
explanatory framework. Thus, Braun and Gilardi suggested the expected utility model 
(see review on diffusion studies), which attempts to integrate the variety of diffusion 
mechanisms built on divergent theoretical assumptions, whereas Dolowitz and 
Marsh293 proposed all other approaches overarching framework (see review on policy 
transfer), which places different theoretical explanations of transplantation 
phenomena on the same continuum, describing the character of the policy transfer 
from voluntary to imposed. 

However, both suggestions on how to solve the problem of theoretical and conceptual 
heterogeneity in one explanatory framework are not without shortcomings. Thus,
Braun and Gilardi integrated only diffusion mechanisms, leaving other aspects and 
non-diffusion transfers aside. Moreover, their model assumes that diffusion is as an 
outcome of rational decision-making, which is contrary to Simmons’ definition of 
diffusion. The other attempt, by Dolowitz and Marsh, obscures the fundamental 
differences between explanations by placing all concepts on the same continuum, 
although they rest on different theoretical claims.294

293 Dolowitz and Marsh (1996, 2000).
294 ibid.
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4.1. Introduction: Developing the Analytical Framework

This chapter summarises, defines, and reformulates the theoretical assumptions about 
conditions that influence and shape the reception of legal transplants into clearly 
defined conditions and develops an integrated analytical framework for analysis of 
legal transplantation. 

Both bodies of literature, on legal transplants and on policy transfer, indicate a variety 
of conditions that are argued as important for the outcome of transplantation 
processes. In many cases the authors have different initial conceptualisations about 
the phenomena of legal transplantation as well as not the same focus. Consequently, 
the identified conditions are important, although not necessarily to the same aspect of 
output of the transplantation process. For instance, some authors are interested in 
finding out what conditions push for the transplantation of the foreign law. 
Differently, other authors seek to identify what conditions will affect the application 
of already transplanted law. Then, in some cases authors are concerned with 
‘successfulness’ of legal transplants. However, as was pointed out in the earlier 
chapters, there is no agreement on what ‘successfulness’ is and everyone tends to has
his own interpretation. For instance, Watson considers the fact of existence of similar 
rules in itself as a ‘success’ of transplantation, no matter whether the legal transplants 
function in the same way as in the country of origin. Differently, for other authors the 
process of transplantation does not end up with a promulgation of the legal rule. For 
example, Milhaupt and Pistor295 state that transplantation is successful, when effective 
legal institutions are created. 

As a result, there can be a case that a condition indicated as constraining the 
establishment of effective legal institutions (according to Milhaupt and Pistor,
successful legal transplantation296) might have no effect for promulgation of the 
transplanted legal rule (successful legal transplantation according to Watson). 
Therefore, it is important to bear in mind how the expected effect of the indicated 
condition is defined and at which phase of legal transplantation this condition is 
relevant.

4.2. Defining Theoretical Assumptions 

Here, the theoretical assumptions about conditions influencing transplantation of legal 
rules and concepts, as these were indicated in the chapters analysing scholarship on 
legal transplants, are summarised, compared, and defined as hypothetical statements. 

295 Milhaupt and Pistor (2008).
296 ibid.
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As a result, there can be a case that a condition indicated as constraining the 
establishment of effective legal institutions (according to Milhaupt and Pistor,
successful legal transplantation296) might have no effect for promulgation of the 
transplanted legal rule (successful legal transplantation according to Watson). 
Therefore, it is important to bear in mind how the expected effect of the indicated 
condition is defined and at which phase of legal transplantation this condition is 
relevant.

4.2. Defining Theoretical Assumptions 

Here, the theoretical assumptions about conditions influencing transplantation of legal 
rules and concepts, as these were indicated in the chapters analysing scholarship on 
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295 Milhaupt and Pistor (2008).
296 ibid.
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Freund underlined the high importance of legal transplants’ qualities for the 
transplantation outcome. In his view, the transplantation goes further than just a 
promulgation of the legal rule.

Milhaupt and Pistor300, representing the new, a more sociologically oriented, 
scholarship on legal transplants, argued that the nature of legal demand for the 
transplanted law and the process by which it is incorporated into the host country’s 
institutional structure are important for how the legal transplant will function in 
future. Thus, they move even further than Kahn-Freund in their vision of what the 
result of legal transplantation is. The authors assumed that effectiveness of legal 
transplants will vary depending on how well the local interests adapt transplanted 
rules, norms, or institutions to local circumstances. 

The local interests are also important for Örücü301. She suggested that the role of 
domestic actors in ‘tuning’ of the legal transplants after their transposition is the key 
for success together with other conditions, such as extensive similarities in structure,
substance and culture. Her argument is distinct in the emphasis she placed on the 
importance of social action after the transposition. Differently from other scholars,
Örücü has a more nuanced view on a so-called non-acceptance or rejection of legal
transplants. She distinguished two kinds of possible mismatch between the recipient 
system and legal transplants, a socio-cultural and a legal-cultural, which in turn 
produce a variety of ‘semi-acceptance’. 

Similarly, Cotterrell302 focused on actors and argues that legal transplantation is 
facilitated or deterred by action of particular ‘communities’ (ideal types): community 
based on affective ties; community based on common location, experience or 
traditions; community based on shared values and beliefs; and instrumental 
community. According to Cotterrell the influence of traditional community (the so-
called community based on common location, experience or traditions) on law should 
be at its strongest, when other types of community are least involved – ‘when beliefs, 
interests or emotions are not engaged, all that remains is the legal rule’. Clearly, 
Cotterrell looked at the whole process of legal transplantation and not just the results
of the transfer.

Dolowitz and Marsh303, the proponents of the policy transfer approach, listed a
number of possible sources that can produce restrictions or, on the contrary, facilitate 
the adoption of legal transplants. They identified past policies, which interact with 
existing and new policies, and structural and institutional conditions as conditions 
constraining the adoption of legal transplants. Differently, similarities in ideology, 

300 Milhaupt and Pistor (2008).
301 Örücü (1995, 1999, 2002). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
302 Cotterrell (1984, 1995, 2001, 2006). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
303 Dolowitz and Marsh (1996). See also Chapter 2 “Legal Scholarship on Legal Transplants”.

Watson297, one of the promoters of the legal transplants approach, denied the 
importance of social conditions for legal change by transplantation. Instead, he speaks 
about the  internal qualities of the legal system, such as pressure and opposition force 
within a legal system, the transplant bias of the recipient system, a broad discretion 
enjoyed by jurists, the generality factor or the scope of the legal rule, always present 
societal inertia, the felt-needs of society for a legal change, the legal form of 
incorporation, and law-shaping lawyers, as explaining the success of legal 
transplantation. The pressure and opposition forces, as defined by Watson, refer to the 
actions as guided by beliefs. Both conditions are recipient system related features. The 
transplant bias denotes the receptivity of a legal system to a particular foreign law as 
a result of a choice for this transplant because of: accessibility, commonness with a 
legal system of origin, and the degree of prestige of the legal system of origin. The 
discretion factor refers to the broad discretion that is accorded to judges and denotes 
the consequences of that for the transplantation of law. The generality factor refers to 
the scope of the legal rule and to the related effects. The societal inertia entails 
society’s, especially the elite’s, desire to maintain the status quo. The felt-needs 
indicate a notion in society that the legal change is needed. The source of law refers to 
kind of the legal form, in which the new law will enter – as a statute, as a case law, as 
a custom, or through scholarly writing. In summary, Watson identifies a number of 
various conditions that refer to the different aspect and phase of the transplantation 
process, however, their effect is defined only in relation to the fact of promulgation of 
the foreign law.

Differently from Watson, Legrand298, who is also one of strongest critics of the legal 
transplants approach, is sceptical about the success of legal transplantations.
Moreover, legal transplantations are hardly possible. Nevertheless, he pointed to two 
key preconditions that should be met in this rare cases of legal transplantation: there 
should be a predisposition to the act of borrowing and a preparedness to borrow from 
a given jurisdiction on the part of borrower. Both conditions, however, refer only to 
the probability of the act of borrowing. 

Kahn-Freund299 pointed to the importance of the degree of relationship between the 
legal rule to be transplanted and the socio-political structure of the donor state (the 
so-called cultural proximity of the legal rule) as well as to the sameness of the socio-
political environment of the donor and receiving state. In establishing the relationship 
between the legal rule to be transplanted and the socio-political structure of the donor 
state three conditions should be considered: (1) the socio-political structure of the 
donor state, (2) the distribution of power within the political system, and (3) the role 
played by organised interests. Differently from the preceding two authors, Kahn-

297 See Chapter 2 “Legal Scholarship on Legal Transplants”.
298 Legrand (1995, 1996, 1997, 1999, 2001, 2003, 2006). See more in Chapter 2 “Legal Scholarship on 
Legal Transplants”. 
299 Kahn-Freund (1974). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
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promulgation of the legal rule.

Milhaupt and Pistor300, representing the new, a more sociologically oriented, 
scholarship on legal transplants, argued that the nature of legal demand for the 
transplanted law and the process by which it is incorporated into the host country’s 
institutional structure are important for how the legal transplant will function in 
future. Thus, they move even further than Kahn-Freund in their vision of what the 
result of legal transplantation is. The authors assumed that effectiveness of legal 
transplants will vary depending on how well the local interests adapt transplanted 
rules, norms, or institutions to local circumstances. 

The local interests are also important for Örücü301. She suggested that the role of 
domestic actors in ‘tuning’ of the legal transplants after their transposition is the key 
for success together with other conditions, such as extensive similarities in structure,
substance and culture. Her argument is distinct in the emphasis she placed on the 
importance of social action after the transposition. Differently from other scholars,
Örücü has a more nuanced view on a so-called non-acceptance or rejection of legal
transplants. She distinguished two kinds of possible mismatch between the recipient 
system and legal transplants, a socio-cultural and a legal-cultural, which in turn 
produce a variety of ‘semi-acceptance’. 

Similarly, Cotterrell302 focused on actors and argues that legal transplantation is 
facilitated or deterred by action of particular ‘communities’ (ideal types): community 
based on affective ties; community based on common location, experience or 
traditions; community based on shared values and beliefs; and instrumental 
community. According to Cotterrell the influence of traditional community (the so-
called community based on common location, experience or traditions) on law should 
be at its strongest, when other types of community are least involved – ‘when beliefs, 
interests or emotions are not engaged, all that remains is the legal rule’. Clearly, 
Cotterrell looked at the whole process of legal transplantation and not just the results
of the transfer.

Dolowitz and Marsh303, the proponents of the policy transfer approach, listed a
number of possible sources that can produce restrictions or, on the contrary, facilitate 
the adoption of legal transplants. They identified past policies, which interact with 
existing and new policies, and structural and institutional conditions as conditions 
constraining the adoption of legal transplants. Differently, similarities in ideology, 

300 Milhaupt and Pistor (2008).
301 Örücü (1995, 1999, 2002). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
302 Cotterrell (1984, 1995, 2001, 2006). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
303 Dolowitz and Marsh (1996). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
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However, in studies of last decade the attention was paid on diffusion mechanisms too.
For instance, Braun and Gilardi306 applied the expected-utility model to show that 
specific diffusion mechanisms have a distinct impact on the parameters driving policy 
change, notably: (1) the effectiveness of the current policy, (2) the effectiveness of the 
prospected alternative, and (3) the payoffs associated to the two options.307 This line 
of argument is heavily influenced by economics, as legal change is explained in terms 
of rational, cost-benefit analyses.

The table hereafter summarises these theoretical assumptions and groups them into 
three categories: (I) those that are related directly to the process of transfer, (II) those 
that are related to the qualities of the transfer object, and (III) those that are related to 
the qualities of the recipient legal system. Each list of theoretical assumptions refers 
to the specific unit of analysis with a focus on process, recipient, or object.

Table 4.2 Summary of theoretical assumptions on conditions and their effects* 

Conditions The resulting effect
(as mentioned in the literature)

I.

Watson

Milhaupt 
and Pistor

Braun and 
Gilardi

Process of Transfer Conditions

(1) Source of law (the legal form, by which 
the transplant is enacted)

(2) The way of incorporation: 
the degree to which ‘local interests’ adapt 
legal transplants to local circumstances

(3) Diffusion mechanisms 

‘Success’ of legal transplant

Effectiveness of legal transplants
(in the sense of economic 
regulation and growth of 
prosperity)

Impact on the parameters driving 
policy change (expected-utility)

II.

Watson

Kahn-
Freund 

Örücü

Object of Transfer Conditions

(1) Scope of the legal rule

(2) Cultural proximity of the legal 
transplant, assessed by analysing donor’s:
- socio-political structure
- distribution of power 
- role played by organised interests

(3) Similarities in substance 

‘Success’ of legal transplant   

‘Success’ of legal transplant   

Multifaceted ‘success’ 

306 Braun and Gilardi (2006).
307 ibid.

cultural proximity, availability of economic resources, bureaucracy were identified as 
conditions that increase a feasibility of the transplantation. The identified conditions 
refer to the different phases of a broadly defined transplantation process and vary 
from ‘the motives for engaging into policy transfer’ to ‘institutional and structural 
characteristics of the recipient country’.

Rose304, who introduced the lesson drawing approach, provided, probably, the most 
elaborated list of conditions that shape the legal transplantation process. These 
conditions fall into three groups: transferability, adoptability, and applicability. Thus, 
transplantation is easier, when: (1) policy programmes [legal transplants] are less
context dependent, (2) organisations for service delivery in the recipient country are 
substitutable, (3) resources available to develop the programmes are similar in the 
recipient country and the country of origin, (4) ‘cause and effect structure’ of the 
programme [legal transplant] covers areas of interdependence between the transplant 
exporting and the transplant importing countries, (5) programme [legal transplant] is 
likely to produce a small change, (6) there is a consensual political culture. Then, 
adoption of policy programmes [legal transplants] is easier, when: (1) there are no 
conflicts about the ends of the programme and the means used to achieve these ends, 
(2) there is mobilised support for the lesson to be drawn, but there is no opposition, 
(3) there are conditions under which political opposition to a lesson can change.
Finally, six conditions increase the applicability of policy programmes [legal 
transplant]: (1) a clearly defined objective of the programme to be transplanted, (2) 
existence of a single goal of the programme to be transplanted, (3) the programme to 
be transplanted has a single design, (4) it is based on tested social, political, and 
technical knowledge, (5) there is flexibility in relating the elements of a programme to 
be transplanted, (6) political leaders are committed. 

Hall305, an advocate of social learning approach, distinguished two key conditions 
that, according to him, shape the learning outcome: (1) past experience and (2) 
policy-relevant knowledge. The latter is deeply influenced by the policy discourse, 
which is constructed out of a dialogue among different political and social actors –
politicians, officials, the media, organised interests, and experts. 

The early diffusion studies identified geographical conditions of countries as 
explaining the patterns of diffusion. Later, the contingent behaviour of states as result 
of a growing interdependency was also seen as an important condition. Both 
geographical conditions and contingent behaviour are structural conditions. The focus 
on structural conditions should not be surprising having in mind the systemic 
approach of diffusion studies.

304 Rose (1991a, 1991b, 1993, 2005). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
305 Hall (1989, 1990, 1993). See also Chapter 2 “Legal Scholarship on Legal Transplants”.
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However, in studies of last decade the attention was paid on diffusion mechanisms too.
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change, notably: (1) the effectiveness of the current policy, (2) the effectiveness of the 
prospected alternative, and (3) the payoffs associated to the two options.307 This line 
of argument is heavily influenced by economics, as legal change is explained in terms 
of rational, cost-benefit analyses.
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the qualities of the recipient legal system. Each list of theoretical assumptions refers 
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Gilardi
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(2) The way of incorporation: 
the degree to which ‘local interests’ adapt 
legal transplants to local circumstances

(3) Diffusion mechanisms 

‘Success’ of legal transplant

Effectiveness of legal transplants
(in the sense of economic 
regulation and growth of 
prosperity)

Impact on the parameters driving 
policy change (expected-utility)

II.

Watson

Kahn-
Freund 

Örücü

Object of Transfer Conditions

(1) Scope of the legal rule

(2) Cultural proximity of the legal 
transplant, assessed by analysing donor’s:
- socio-political structure
- distribution of power 
- role played by organised interests
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‘Success’ of legal transplant   

‘Success’ of legal transplant   
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306 Braun and Gilardi (2006).
307 ibid.
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Örücü

Cotterrell

Dolowitz 
and Marsh

Rose

Hall

Diffusion 
studies

Braun and 
Gilardi 

(11) Role of domestic actors in ‘tuning’
(12) Extensive similarities in structure
(13) Culture
(14) A strong push from a ruling elite or the 
legal profession

(15) Role of four communities (beliefs, 
interests, emotions, and instrumental)

(16) Interaction with past policies 
(17) Structural constraints
(18) Institutional constraints
(19) Similarities in ideology 
(20) Cultural proximity
(21) Similar available economic resources
(22) Similarity of bureaucracies

(23) Organisations for service delivery in 
the recipient country are substitutable
(24) Resources available to develop the 
programmes are similar
(25) Consensual political culture
(26) Mobilised support 
(27) Lack of opposition
(28) There are conditions, under which 
political opposition can change
(29) Political leaders are committed

(30) Past experience 
(31) Policy-relevant knowledge as 
influenced by the policy discourse

(32) Geographical conditions
(33) Interdependency

(34) Effectiveness of the current policy and 
the payoffs associated with it

Multifaceted ‘success’ of legal 
transplant   

Legal transplantation is facilitated 
or deterred

Constraints adoption 
Constraints adoption
Constraints adoption
Transplantation is easier
Transplantation is easier
Adoption is easier
Adoption is easier

Transplantation is easier

Transplantation is easier

Transplantation is easier
Adoption is easier
Adoption is easier
Adoption is easier

Transplantation is easier

Shape the learning outcome
Shape the learning outcome

Explain reasons and pattern of 
diffusion

Drives policy change

* Definition of concepts used in the table: ‘transplantation’ is used to refer to the 
process of legal transfer in general; ‘adoption’ – to denote a specific phase of the legal 
transfer, when the transplant is or not adopted by the receiving legal system, and 
‘application’ refers to the late phase of the legal transfer, when transplant is applied 
for the regulatory purposes in the local system. 

Rose 

Braun and 
Gilardi

(4) Transplants less dependent on context
(5) ‘Cause and effect structure’ of the 
transplant covers areas of interdependence 
between the exporter and the recipient 
(6) Programme will produce a small change
(7) There are no conflicts about the ends of
the programme and the means used to 
achieve these ends 
(8) Clearly defined objective of the 
programme to be transplanted
(9) There is a single goal of the programme 
to be transplanted
(10) Programme to be transplanted has a 
single design
(11) Programme is based on tested social, 
political, and technical knowledge
(12) There is flexibility in relating the 
elements of a programme to be transplanted

(13) Effectiveness of the prospected 
transplant as an alternative to existent policy 
and the payoffs associated with it

Transplantation is easier
Transplantation is easier

Transplantation is easier
Adoption is easier

Increases applicability

Increases applicability

Increases applicability

Increases applicability

Increases applicability

Drives policy change 

III.

Watson

Legrand

Kahn-
Freund 

Milhaupt 
and Pistor

Recipient System Conditions

(1) Recipient country’s transplant bias:
- accessibility
- commonness
- degree of prestige

(2) Pressure and opposition forces 
(3) Societal inertia
(4) Felt-needs
(5) Law-shaping lawyers
(6) Discretion in judiciary 

(7) Predisposition to the act of borrowing
(8) Preparedness to borrow

(9) Sameness of the socio-political 
environment

(10) Nature of legal demand

‘Success’ of legal transplant   

‘Success’ of legal transplant   
‘Success’ of legal transplant   
‘Success’ of legal transplant   
‘Success’ of legal transplant   
‘Success’ of legal transplant   

Possibility of legal transplant   
Possibility of legal transplant

‘Success’ of legal transplant

Whether and how the legal 
transplant will function
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Örücü

Cotterrell

Dolowitz 
and Marsh

Rose

Hall

Diffusion 
studies

Braun and 
Gilardi 

(11) Role of domestic actors in ‘tuning’
(12) Extensive similarities in structure
(13) Culture
(14) A strong push from a ruling elite or the 
legal profession

(15) Role of four communities (beliefs, 
interests, emotions, and instrumental)

(16) Interaction with past policies 
(17) Structural constraints
(18) Institutional constraints
(19) Similarities in ideology 
(20) Cultural proximity
(21) Similar available economic resources
(22) Similarity of bureaucracies

(23) Organisations for service delivery in 
the recipient country are substitutable
(24) Resources available to develop the 
programmes are similar
(25) Consensual political culture
(26) Mobilised support 
(27) Lack of opposition
(28) There are conditions, under which 
political opposition can change
(29) Political leaders are committed

(30) Past experience 
(31) Policy-relevant knowledge as 
influenced by the policy discourse

(32) Geographical conditions
(33) Interdependency

(34) Effectiveness of the current policy and 
the payoffs associated with it

Multifaceted ‘success’ of legal 
transplant   

Legal transplantation is facilitated 
or deterred

Constraints adoption 
Constraints adoption
Constraints adoption
Transplantation is easier
Transplantation is easier
Adoption is easier
Adoption is easier

Transplantation is easier

Transplantation is easier

Transplantation is easier
Adoption is easier
Adoption is easier
Adoption is easier

Transplantation is easier

Shape the learning outcome
Shape the learning outcome

Explain reasons and pattern of 
diffusion

Drives policy change

* Definition of concepts used in the table: ‘transplantation’ is used to refer to the 
process of legal transfer in general; ‘adoption’ – to denote a specific phase of the legal 
transfer, when the transplant is or not adopted by the receiving legal system, and 
‘application’ refers to the late phase of the legal transfer, when transplant is applied 
for the regulatory purposes in the local system. 
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containing conditions with reference to the ‘external qualities’ of legal transplants –
their value is defined by studying the recipient country and in some cases a donor
system; and (2) the other containing conditions that refer to the ‘internal’ qualities of 
the transplantation object. Here the effect of the first group of conditions can be 
defined in the case studies on recipient countries, and not in the analysis of the object 
of transfer.

Below is the list of conditions that refer to the ‘internal’ qualities of the legal 
transplant and can be defined in the case study on the object of transplant.

4.5. Recipient System Conditions

Most of the suggestions that were provided in the literature on legal transplants and 
policy transfer referred to the qualities of the recipient system: the ‘inner’ features of 
the recipient system or the features of the recipient system in relation to the object of 
transfer. For instance, the conditional effect of Recipient country’s transplant bias
denotes the quality of the recipient country in relation to a legal transplant. 
The main practical issue is how to deal with such a great number of various recipient 
system related conditions. As Table 4.2 shows, there are about thirty four different 
conditions that might be important to look at while analysing the reception of legal 
transplants in a candidate country.

Conditions that refer to the qualities of the object of transfer

(1) Scope of the legal rule
(2) No conflicts about the ends of programmes and the means used to achieve 
these ends.
(3) Clearly defined objective of the programme to be transplanted.
(4) There is a single goal of the programme to be transplanted.
(5) Programme to be transplanted has a single design.
(6) Programme is based on tested social, political, and technical knowledge.
(7) There is flexibility in relating the elements of a programme to be transplanted.
(8) Cultural proximity of the legal transplant, which is assessed by analysing:

- Socio-political structure of the donor state,
- Distribution of power within the political system of the donor state,
- Role played by organized interests of the donor state.

Textbox 4.4. Object of transfer related conditions 

4.3. Process of Transfer Conditions

The reviewed literature on legal transplants and policy transfer indicates only three 
conditions related to the qualities of the process of transplantation, compared to a long 
list of recipient system related conditions. However, even those three process of 
transfer related conditions, as it will be shown, are in fact linked to the qualities of the 
recipient legal system. 

The first two conditions, (1) Source of law (the legal form, by which the transplant is 
enacted) and (2) The way of incorporation: a degree to which ‘local interests’ adapt 
legal transplants to local circumstance, in fact, refer to the last phase of the 
transplantation process, which takes place already in the recipient legal system. For 
this reason the effect of these conditions can be defined only in the case study on 
recipient country. The third condition, (3) Diffusion mechanism, has an indirect effect, 
because it impacts the parameters of policy change, but does not cause the policy 
change directly. These parameters, however, are, again, qualities of the recipient 
country (effectiveness of the current policy, payoffs, and effectiveness of the 
prospected alternative). Thus, the effect of this condition is country specific and can 
be defined only by analysing the recipient country.

In summary, the effect of all these process of transfer related conditions can be 
assessed by studying the recipient country, not the process of transfer as such.
One of the reasons why the literature on legal transplants and policy transfer has not 
elaborated on the qualities of the transplantation process is that transplantation is seen 
as a momentous movement. However, transplantation of the Acquis Communautaire
to applicant countries was a long-term endeavour, which took several years.  
Consequently, it is quite logical to expect that the process of transfer acquires greater 
importance.

4.4. Object of Transfer Conditions

There are a number of conditions that refer to the qualities of the object of 
transplantation. Many of them resemble each other. For instance, the (1)Scope of the 
legal rule is similar to (6)Programme will produce a small change, whereas
(2)Cultural proximity of the legal transplant resembles a condition requiring that 
(4)Transplants are less dependent on context. Further, the value of some object of 
transfer related conditions, such as (3)Similarities in substance, (5)’Cause and effect 
structure’, (6)Programme will produce a small change, and (13)Effectiveness of the 
prospected transplant as an alternative to existent policy and the payoffs associated
with it, is definable only by analysing the recipient legal system. Consequently, object 
of transfer related conditions might be organised into two subgroups: (1) the one 
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containing conditions with reference to the ‘external qualities’ of legal transplants –
their value is defined by studying the recipient country and in some cases a donor
system; and (2) the other containing conditions that refer to the ‘internal’ qualities of 
the transplantation object. Here the effect of the first group of conditions can be 
defined in the case studies on recipient countries, and not in the analysis of the object 
of transfer.

Below is the list of conditions that refer to the ‘internal’ qualities of the legal 
transplant and can be defined in the case study on the object of transplant.

4.5. Recipient System Conditions

Most of the suggestions that were provided in the literature on legal transplants and 
policy transfer referred to the qualities of the recipient system: the ‘inner’ features of 
the recipient system or the features of the recipient system in relation to the object of 
transfer. For instance, the conditional effect of Recipient country’s transplant bias
denotes the quality of the recipient country in relation to a legal transplant. 
The main practical issue is how to deal with such a great number of various recipient 
system related conditions. As Table 4.2 shows, there are about thirty four different 
conditions that might be important to look at while analysing the reception of legal 
transplants in a candidate country.

Conditions that refer to the qualities of the object of transfer

(1) Scope of the legal rule
(2) No conflicts about the ends of programmes and the means used to achieve 
these ends.
(3) Clearly defined objective of the programme to be transplanted.
(4) There is a single goal of the programme to be transplanted.
(5) Programme to be transplanted has a single design.
(6) Programme is based on tested social, political, and technical knowledge.
(7) There is flexibility in relating the elements of a programme to be transplanted.
(8) Cultural proximity of the legal transplant, which is assessed by analysing:

- Socio-political structure of the donor state,
- Distribution of power within the political system of the donor state,
- Role played by organized interests of the donor state.

Textbox 4.4. Object of transfer related conditions 
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a variety of aspects, such as ideology, socio-political environment, bureaucracies, 
and availability of (economic) resources.311 Consequently, the greater the structural 
differences between the recipient country and the country exporting legal transplants, 
the smaller the chances for legal transplantation. In other words, the structural 
differences between the exporting and recipient legal systems function as ‘constraints’
for the reception of legal transplants.

Ideational conditions refer to the importance of the pressure and opposition forces.
The existence of ‘a strong push from the ruling elite or the legal profession’ is 
underlined by many authors as one of the most important preconditions for successful 
legal transplantation. Other conditions, such as ‘mobilised support’, ‘lack of 
opposition’, ‘conditions under which possible opposition can change’, and 
‘consensual political culture’, are regarded as strengthening the impact of the 
precondition distinguished as the most important (‘a strong push from ruling elite’). In 
addition to mentioned above, also the following conditions are seen as facilitating the 
reception of foreign legal transplants: the existence of ‘a predisposition to the act of 
borrowing’, formed as a result of the policy discourse; whereas ‘a preparedness to 
borrow’ indicates the existence of broad support for legal change.

Institutional conditions are those that refer to the importance of path dependence and 
institutional features for the reception of legal transplants. Some of them constrain the 
reception of legal transplants, like ‘interaction of past policies with existing policies’, 
‘effectiveness of the current policy and the payoffs associated with it’, ‘organisations
for service delivery in the recipient country are substitutable’, ‘past experience’, and 
‘other institutional or organisational constraints’; whereas other make the reception 
easier, like ‘existence of a similar organisations for service delivery in the recipient 
country’. Some authors, talking about the importance of the ‘institutional past 
experience’, underlined that it may have a restricting or, on the contrary, a facilitating 
effect on the reception of foreign legal transplants, depending on the content of that 
experience and the specific situation.

Finally, the group of psychological conditions includes such conditions as ‘societal 
inertia to changes’ and ‘felt-needs for the legal change’, whose effect is stipulated 
with reliance on psychological claims. The behaviour of actors is explained as being 
influenced by the cognitive, affective, or instinctual elements that organise how actors 

311 It should be noted that all these aspects of proximity refer to complex concepts, what makes them 
difficult to use in analysis. For instance, a socio-political environment, which is interpreted as a 
combination or interaction of various social and political factors, is usually defined by looking at such 
various and complex indicators as ‘civil society’, ‘democratic processes’, ‘political representation’, 
‘political regime’, ‘social responsibility’, ‘the status of human rights’, etc. It is even more challenging 
to apply these indicators for characterisation of the European Union. Foremost, because it is unclear 
whether the indicators originally created for defining the nation state can be used to characterize such 
polity as the European Union. Consequently, a certain degree of relativity in describing the similarities 
of these structural factors between Poland and the European Union is unavoidable. Indeed, a thorough 
description of each aspect would require a separate book. 

One of the most effective ways to handle the amount and variety of conditions is 
grouping them according to shared features. For instance, by identifying the logic of 
the claim regarding the stipulated effect of the condition. Such categorisation was 
discussed in detail by Craig Parsons308, who suggested to map explanatory arguments 
about political action according to the logic of the claim, which could be structural, 
institutional, ideational, or psychological. Thus, structural claims explain the 
behaviour of the actor as constrained by exogenously given structures. Institutional
claims explain the behaviour of the actor as shaped by man-made institutions, 
organisations, rules and might change over the time. Ideational claims explain 
political action as shaped by the cognitive and affective elements that guide how 
actors think, and see these elements as created by people in historical sequence.
Finally, psychological claims, just like ideational claims, explain the behaviour of 
actors as influenced by the cognitive, affective, or instinctual elements that organise
how actors think, but see these elements as general across humankind, as certain hard-
wired features. 

In addition to the practical usefulness of classification of conditions according to the 
logic of the claim about their effect, it enhances also the clarity and consistency of the 
analysis.309 Therefore, the suggested typology of claims was applied for classification 
of recipient system related conditions. Each condition is associated with a specific 
category according to the logic of the claim about the condition’s effect. The first
category, (I) Proximity and Interdependence, includes conditions with a structural 
claim about cultural proximity between the donor country and the recipient system. 
The second category, (II) Pressure and Opposition Forces, includes conditions with
an ideational explanation of their effect that underlines the importance of the rational 
political actor and the power politics between interest groups. The third category, (III) 
Path Dependence and Institutional Features, contains a group of conditions, whose 
effect is explained with a reference to an institutional logic. Finally, the fourth 
category, (IV) Psychological Conditions, includes a group of recipient system 
conditions with psychological claims about their effect.

Structural conditions are all those that refer to the importance of various aspects of 
proximity and interdependence for the reception of legal transplants. The general 
structural argument, which is developed in the reviewed literature on legal transplants 
and policy transfer, holds that both (a) proximity between the exporting and the 
recipient legal systems, and (b) their mutual interdependence are important 
preconditions for the ‘successfulness’ of legal transplantation; that is, both have a 
facilitating effect on legal transplantation.310 In this literature proximity is defined in 
terms of geographical proximity, recipient country’s transplant bias, and similarity in 

308 Craig Parsons, How To Map Arguments In Political Science (Oxford University Press 2007).
309 More on usefulness of mapping of arguments see: Parsons (2007)
310 The ‘successfulness of legal transplantation’ was reinterpreted as ‘having a facilitating effect’ on 
incorporation of the EU legal transplants for the purposes of this research. 
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a variety of aspects, such as ideology, socio-political environment, bureaucracies, 
and availability of (economic) resources.311 Consequently, the greater the structural 
differences between the recipient country and the country exporting legal transplants, 
the smaller the chances for legal transplantation. In other words, the structural 
differences between the exporting and recipient legal systems function as ‘constraints’
for the reception of legal transplants.

Ideational conditions refer to the importance of the pressure and opposition forces.
The existence of ‘a strong push from the ruling elite or the legal profession’ is 
underlined by many authors as one of the most important preconditions for successful 
legal transplantation. Other conditions, such as ‘mobilised support’, ‘lack of 
opposition’, ‘conditions under which possible opposition can change’, and 
‘consensual political culture’, are regarded as strengthening the impact of the 
precondition distinguished as the most important (‘a strong push from ruling elite’). In 
addition to mentioned above, also the following conditions are seen as facilitating the 
reception of foreign legal transplants: the existence of ‘a predisposition to the act of 
borrowing’, formed as a result of the policy discourse; whereas ‘a preparedness to 
borrow’ indicates the existence of broad support for legal change.

Institutional conditions are those that refer to the importance of path dependence and 
institutional features for the reception of legal transplants. Some of them constrain the 
reception of legal transplants, like ‘interaction of past policies with existing policies’, 
‘effectiveness of the current policy and the payoffs associated with it’, ‘organisations
for service delivery in the recipient country are substitutable’, ‘past experience’, and 
‘other institutional or organisational constraints’; whereas other make the reception 
easier, like ‘existence of a similar organisations for service delivery in the recipient 
country’. Some authors, talking about the importance of the ‘institutional past 
experience’, underlined that it may have a restricting or, on the contrary, a facilitating 
effect on the reception of foreign legal transplants, depending on the content of that 
experience and the specific situation.

Finally, the group of psychological conditions includes such conditions as ‘societal 
inertia to changes’ and ‘felt-needs for the legal change’, whose effect is stipulated 
with reliance on psychological claims. The behaviour of actors is explained as being 
influenced by the cognitive, affective, or instinctual elements that organise how actors 

311 It should be noted that all these aspects of proximity refer to complex concepts, what makes them 
difficult to use in analysis. For instance, a socio-political environment, which is interpreted as a 
combination or interaction of various social and political factors, is usually defined by looking at such 
various and complex indicators as ‘civil society’, ‘democratic processes’, ‘political representation’, 
‘political regime’, ‘social responsibility’, ‘the status of human rights’, etc. It is even more challenging 
to apply these indicators for characterisation of the European Union. Foremost, because it is unclear 
whether the indicators originally created for defining the nation state can be used to characterize such 
polity as the European Union. Consequently, a certain degree of relativity in describing the similarities 
of these structural factors between Poland and the European Union is unavoidable. Indeed, a thorough 
description of each aspect would require a separate book. 
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Recipient country related factors and conditions grouped according to the 
logic of the theoretical argument about their stipulated effect

(1) Proximity and interdependence:
(1) Recipient country’s transplant bias

(accessibility, commonness, degree of prestige)
(2) Similarity in ideology,
(3) Similarity in socio-political environment,
(4) Similarity in bureaucracies,
(5) Availability of (economic) resources,
(6) Geographical proximity,
(7) Interdependency.

(II) Pressure and opposition forces:
(1) Pressure forces as guided by ‘beliefs’:
- A strong push from the ruling elite or the legal profession,
- Mobilised support,
- Lack of opposition,
- There are conditions, under which political opposition can change,
- Consensual political culture,

(2) Predisposition to the act of borrowing (policy-relevant knowledge as 
influenced by the policy discourse),
(3) Preparedness to borrow.

(III) Path dependence and institutional features:
(1) Past policies that interact with existing policies,
(2) Effectiveness of the current policy and the payoffs associated with it,
(3) Organisations for service delivery in the recipient country are 
substitutable,
(4) Past experience,
(5) Other institutional / organisational constraints.

(IV) Psychological factors:
(1) Societal inertia,
(2) Felt-needs.

Textbox 4.5.
A summary of recipient related factors and conditions grouped into four 
categories according to the logic of the theoretical argument about their 
stipulated effect in / on the process of legal transplantation.

think. These organising elements are general across humankind and can be compared 
to certain hard-wired features of human behaviour. 

The table below presents a summary of recipient system related conditions grouped 
into four categories according to the logic of the theoretical argument about their 
stipulated effect in-/-on the process of legal transplantation.
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Recipient country related factors and conditions grouped according to the 
logic of the theoretical argument about their stipulated effect

(1) Proximity and interdependence:
(1) Recipient country’s transplant bias

(accessibility, commonness, degree of prestige)
(2) Similarity in ideology,
(3) Similarity in socio-political environment,
(4) Similarity in bureaucracies,
(5) Availability of (economic) resources,
(6) Geographical proximity,
(7) Interdependency.

(II) Pressure and opposition forces:
(1) Pressure forces as guided by ‘beliefs’:
- A strong push from the ruling elite or the legal profession,
- Mobilised support,
- Lack of opposition,
- There are conditions, under which political opposition can change,
- Consensual political culture,

(2) Predisposition to the act of borrowing (policy-relevant knowledge as 
influenced by the policy discourse),
(3) Preparedness to borrow.

(III) Path dependence and institutional features:
(1) Past policies that interact with existing policies,
(2) Effectiveness of the current policy and the payoffs associated with it,
(3) Organisations for service delivery in the recipient country are 
substitutable,
(4) Past experience,
(5) Other institutional / organisational constraints.

(IV) Psychological factors:
(1) Societal inertia,
(2) Felt-needs.

Textbox 4.5.
A summary of recipient related factors and conditions grouped into four 
categories according to the logic of the theoretical argument about their 
stipulated effect in / on the process of legal transplantation.
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Union. Instead, this research focuses on patterns of incorporation and aims to identify 
the conditions that facilitated or restricted the incorporation of legal transplants.

However, in some policy areas, like in the field of competition policy, the adoption 
and effective enforcement of EU legal rules and principles, as well as harmonisation 
of national rules with the Acquis Communautaire, was required even before the 
factual membership in the European Union. Therefore, not only the pattern of legal 
transplantation until incorporation of legal transplants can be explored, but also the 
pattern till adoption, application and enforcement. Consequently, also conditions that 
refer to adoption, application, and enforcement are relevant in this research.

4.7. The Classification of Conditions

The next step is to associate conditions with a particular unit of analysis (a process of 
transfer, an object of transfer, or a recipient system) and to code the stipulated effect 
of the condition on incorporation of legal transplants in nominal terms, such as 
facilitation or restriction.

In the table below (Table 4.7. Conditions and their effect on incorporation), all
conditions are grouped into several categories depending on the unit of the 
phenomena they refer to or can be associated with, namely: whether it is a process of 
transfer, an object of transfer, or a recipient system. Thus, the object of transfer 
related conditions refer to the specific qualities of the object, that, in one way or 
another, influence legal transplantation. Then, conditions related to the qualities of the 
process of transfer are interpreted as a process of transfer related conditions. Finally, 
the recipient country related conditions denote specific features of the recipient 
system, that, in one way or another, influence incorporation and reception of law. 
Consequently, conditions are grouped per unit of analysis depending on their 
reference or origin. It should be noted that process related conditions, although 
referring to the process of transfer, can be easier “observed” and described by 
studying the recipient system. Finally, there are two conditions that do not refer to 
particular features of object, process, or recipient, but to the qualities of a relationship 
between the object of transfer and the recipient system.
The last column of the table codes the stipulated effect of each condition: the original 
description of the stipulated effect is simplified to nominal values of facilitation or 
restriction on incorporation of legal transplants.

It is important to underline that this analytical framework should be primarily seen as 
a collection of conditions, referred in the reviewed literature on legal transplants and 
similar phenomena. It should be therefore regarded as an open check list. Thus, 
neither final, nor critical. As such, the analytical framework does fulfil its role as an 
indicative and guiding tool for analysing the legal transplants phenomenon.

4.6. When Did Conditions Have the Effect?

As it is seen from the earlier presented Table 4.2. Summary of theoretical assumptions 
about conditions and their effects 312 (which summarises all theoretical assumptions 
about the conditions) the stipulated effect of these conditions refers to the different 
phases of the legal transplantation process. For instance, conditions that influence 
transferability, as suggested by Rose, refer to the very initial phase of transplantation 
process, whereas conditions distinguished by Milhaupt and Pistor313 explain the 
pattern of application of legal transplants after their reception. Thus, with regard to the 
reception of the legal transplants, there can be at least three main phases identified, 
like: incorporation, adoption, and application and enforcement of legal transplants. It 
is necessary to precisely define these terms, because their use in the literature vary. 
For instance, some authors, like Watson, preferred to say ‘reception’ or 
‘transplantation’, though what they really meant or referred to was ‘incorporation’ of 
legal transplants. Differently, Milhaupt and Pistor314, when they studied the existence 
of effective legal institutions in assessing the reception, focused on the application and 
the enforcement of legal transplants.

- Incorporation of the legal transplant is used here to denote the inclusion of the 
legal transplant to a national system of laws, which is done by passing a law, 
regulation or other legal or political document. Consequently, a legal 
transplant is incorporated, if the law containing legal transplants is published  
or promulgated in the other way by the national legislator. 

- Adoption of the legal transplant is interpreted here as acceptance of the legal 
transplant by legal community and other concerned actors, however, not 
necessarily leading to the use of the legal transplant. The adoption of the legal 
transplant is full, when there is absolute acceptance of the legal transplant in 
all its forms and meanings. The opposite of that is non-adoption, whereas in 
between the two there might be a variety of possible partial adoptions. 

- Application and enforcement of the legal transplant is used to denote the use 
of the transplanted law in regulating the relationships between actors in the 
recipient legal system. 

Research on transplantation of EU law to the aspirant countries from Central Eastern 
Europe could be seen as a study on incorporation of legal transplants, because before 
membership in the European Union, candidate states were required first of all to 
transpose the whole Acquis Communautaire. At the same time this research project is 
not about finding out whether EU legal models were incorporated, because their 
incorporation was accomplished already before the membership in the European 

312 See Table 4.2 Summary of theoretical assumptions about factors and their effects in Section 4.2
in Defining theoretical assumptions earlier in this Chapter.
313 Milhaupt and Pistor (2008).
314 ibid.
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Union. Instead, this research focuses on patterns of incorporation and aims to identify 
the conditions that facilitated or restricted the incorporation of legal transplants.

However, in some policy areas, like in the field of competition policy, the adoption 
and effective enforcement of EU legal rules and principles, as well as harmonisation 
of national rules with the Acquis Communautaire, was required even before the 
factual membership in the European Union. Therefore, not only the pattern of legal 
transplantation until incorporation of legal transplants can be explored, but also the 
pattern till adoption, application and enforcement. Consequently, also conditions that 
refer to adoption, application, and enforcement are relevant in this research.

4.7. The Classification of Conditions

The next step is to associate conditions with a particular unit of analysis (a process of 
transfer, an object of transfer, or a recipient system) and to code the stipulated effect 
of the condition on incorporation of legal transplants in nominal terms, such as 
facilitation or restriction.

In the table below (Table 4.7. Conditions and their effect on incorporation), all
conditions are grouped into several categories depending on the unit of the 
phenomena they refer to or can be associated with, namely: whether it is a process of 
transfer, an object of transfer, or a recipient system. Thus, the object of transfer 
related conditions refer to the specific qualities of the object, that, in one way or 
another, influence legal transplantation. Then, conditions related to the qualities of the 
process of transfer are interpreted as a process of transfer related conditions. Finally, 
the recipient country related conditions denote specific features of the recipient 
system, that, in one way or another, influence incorporation and reception of law. 
Consequently, conditions are grouped per unit of analysis depending on their 
reference or origin. It should be noted that process related conditions, although 
referring to the process of transfer, can be easier “observed” and described by 
studying the recipient system. Finally, there are two conditions that do not refer to 
particular features of object, process, or recipient, but to the qualities of a relationship 
between the object of transfer and the recipient system.
The last column of the table codes the stipulated effect of each condition: the original 
description of the stipulated effect is simplified to nominal values of facilitation or 
restriction on incorporation of legal transplants.

It is important to underline that this analytical framework should be primarily seen as 
a collection of conditions, referred in the reviewed literature on legal transplants and 
similar phenomena. It should be therefore regarded as an open check list. Thus, 
neither final, nor critical. As such, the analytical framework does fulfil its role as an 
indicative and guiding tool for analysing the legal transplants phenomenon.
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       - There is a strong push from the ruling elite 
or the legal profession, 

       - There is a mobilised support, 
       - There is lack of opposition, 
       - There are conditions, under which political 

opposition can change, 
        - There is a consensual political culture, 
(2) There is a predisposition to the act of 
borrowing (influenced by the policy discourse), 
(3) There is a preparedness to borrow. 

 
(III) Path dependence and institutional features: 

(1) Past policies interact with existing policies,  
(2) The  current policy is effective and the 
payoffs associated with it are low, 
(3) Organisations for service delivery in the 
recipient country are substitutable, 
(4) Organisational past experience is supportive, 
  
(5) Other institutional / organisational 
constrains. 

 
 (IV) Psychological conditions: 

(1) Societal inertia,  
(2) Felt-needs. 

(Watson, Örücü) 
 
Adoption is easier 
Adoption is easier 
Adoption is easier 
 
Adoption is easier 
Adoption is easier 
 
Adoption is easier  
 
 
Constrains adoption 
Constrains adoption 
 
Transplantation is 
easier 
Shapes the ‘learning’ 
outcome 
Constrains adoption 
 
 
 
Constrains adoption 
Supports adoption 

Facilitation 
 
Facilitation 
Facilitation 
Facilitation 
 
Facilitation 
Facilitation 
 
Facilitation 
 
 
Restriction 
Restriction 
 
Facilitation 
 
Facilitation 
 
Restriction 
 
 
 
Restriction 
Facilitation 

 
Process of transfer related conditions that refer to the qualities of the recipient 

 
(1) Source of law (the legal form, by which the 
transplant is enacted). 
(2) The way of incorporation: a degree to which ‘local 
interests’ adapt legal transplants to local 
circumstance. 

Impacts on ‘success’ 
of legal transplants 
Effectiveness 
(application and 
enforcement) of legal 
transplants 

 
Undefined 
 
Non relevant 

 
Object of transfer related conditions whose value is defined in relation to the recipient 

(1) ‘Cause and effect structure’ of the programme 
covers areas of interdependence between the 
transplant exporting and the transplant importing 
countries. 
(5) High effectiveness of the prospected legal 
transplant as an alternative to existent policy and the 
associated payoffs. 

Transplantation is 
easier 
 
 
Drives policy change 

Facilitation 
(resembles 
point IV(5) 
 
Undefined 

Table 4.7. Conditions and their effect on incorporation

 
Conditions 

Effect as reported in 
the literature 

Effect on 
incorporation 

 
I. Object of transfer related conditions 

 
 
1. There are no conflicts about the ends of 
programmes and the means used to achieve these 
ends. 
2. There is a clearly defined objective of the 
programme to be transplanted. 
3. There is a single goal of the programme to be 
transplanted. 
4. Programme to be transplanted has a single design. 
5. Programme is based on tested social, political, and 
technical knowledge. 
6. There is flexibility in relating the elements of a 
programme to be transplanted. 
7. Scope of the legal rule is small 
 
8. Cultural proximity between the legal transplant and 
a donor system is low 
 

 
Adoption is easier 
 
Increases applicability 
 
Increases applicability 
 
Increases applicability 
Increases applicability 
 
Increases applicability 
 
Increases applicability 
 
Increases 
transferability 

 
Facilitation 
 
Facilitation 
 
Facilitation 
 
Facilitation 
Facilitation 
 
Facilitation 
 
Facilitation 
 
Facilitation 
 

 
II. Recipient country related conditions 

 
 

(1) Proximity and interdependence:  
(1) Recipient has transplant bias  
 (accessibility, commonness, degree of prestige), 
(2) Similarity in (market) ideology, 
(3) Similarity in socio-political environment, 
(4) Similarity in bureaucracies, 
(5) Similarity in availability of (economic) 
resources, 
(6) Geographical proximity, 
(7) Interdependency. 

 
(II) Pressure and opposition forces: 

(1) Pressure forces as guided by ‘beliefs’: 

 
 
‘Success’ (Watson) 
 
Increased feasibility 
‘Success’ (Kahn) 
Increased feasibility  
Increased feasibility  
 
Adoption is easier  
Adoption is faster 
 
 
‘Success’  

 
 
Facilitation 
 
Facilitation 
Facilitation 
Facilitation 
Facilitation 
 
Facilitation 
Facilitation 
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       - There is a strong push from the ruling elite 
or the legal profession, 

       - There is a mobilised support, 
       - There is lack of opposition, 
       - There are conditions, under which political 

opposition can change, 
        - There is a consensual political culture, 
(2) There is a predisposition to the act of 
borrowing (influenced by the policy discourse), 
(3) There is a preparedness to borrow. 

 
(III) Path dependence and institutional features: 

(1) Past policies interact with existing policies,  
(2) The  current policy is effective and the 
payoffs associated with it are low, 
(3) Organisations for service delivery in the 
recipient country are substitutable, 
(4) Organisational past experience is supportive, 
  
(5) Other institutional / organisational 
constrains. 

 
 (IV) Psychological conditions: 

(1) Societal inertia,  
(2) Felt-needs. 

(Watson, Örücü) 
 
Adoption is easier 
Adoption is easier 
Adoption is easier 
 
Adoption is easier 
Adoption is easier 
 
Adoption is easier  
 
 
Constrains adoption 
Constrains adoption 
 
Transplantation is 
easier 
Shapes the ‘learning’ 
outcome 
Constrains adoption 
 
 
 
Constrains adoption 
Supports adoption 

Facilitation 
 
Facilitation 
Facilitation 
Facilitation 
 
Facilitation 
Facilitation 
 
Facilitation 
 
 
Restriction 
Restriction 
 
Facilitation 
 
Facilitation 
 
Restriction 
 
 
 
Restriction 
Facilitation 

 
Process of transfer related conditions that refer to the qualities of the recipient 

 
(1) Source of law (the legal form, by which the 
transplant is enacted). 
(2) The way of incorporation: a degree to which ‘local 
interests’ adapt legal transplants to local 
circumstance. 

Impacts on ‘success’ 
of legal transplants 
Effectiveness 
(application and 
enforcement) of legal 
transplants 

 
Undefined 
 
Non relevant 

 
Object of transfer related conditions whose value is defined in relation to the recipient 

(1) ‘Cause and effect structure’ of the programme 
covers areas of interdependence between the 
transplant exporting and the transplant importing 
countries. 
(5) High effectiveness of the prospected legal 
transplant as an alternative to existent policy and the 
associated payoffs. 

Transplantation is 
easier 
 
 
Drives policy change 

Facilitation 
(resembles 
point IV(5) 
 
Undefined 
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5.1. Research Strategy for Empirical Investigation

5.1.1. Criteria for Choosing the Empirical Research Strategy

There are a number of different research strategies for conducting empirical research: 
historical reconstructions, surveys, analyses of archival information, experiments, or 
case studies. Each form of empirical analysis has its advantages and disadvantages 
and is more suitable for particular types of investigation than others. Choosing the 
appropriate research strategy for conducting an empirical study, according to Robert 
K. Yin, should be based on three criteria: (1) the type of a research question; (2) the 
control an investigator has over actual behavioural events; and (3) the type of studied 
phenomena – contemporary as opposed to historical.315 These three criteria were 
considered when choosing an appropriate research strategy for the empirical study of 
the transplantation of EU law to the applicant countries from Central Eastern Europe:

(1) The type of research question.

As the aim of the book is to explain the phenomena of transplantation of the 
EU law, the empirical study should allow for providing an explanation. Yin 
remarks that from all of the various kinds of empirical studies only three types 
of empirical research allow for an explanatory investigation: a case study, an 
experiment, and a historical reconstruction. Therefore, only these types of 
empirical research were further considered as a possible research form. 

(2) The control an investigator has over actual behavioural events.
In explaining the phenomena of transplantation of EU law, as in analyses of
other complex phenomena, the researcher does not control events. Therefore, 
only forms of empirical study that do not require the controlling of events can 
be considered. In that case these are a case study and historical 
reconstructions, the two types of empirical study that allow for explanation 
and do not require controlling of events. 

(3) The focus on contemporary as opposed to historical phenomena.                 
In the case of the study of transplantation of EU law to the candidate countries 
from Central Eastern Europe the access to actual behavioural events was still 
possible. Thus, the analysis of this transplantation did not need to be limited to 
a study of archival information. On the other hand, a historical analysis can be 
done about a contemporary event too. Moreover, a case study relies on many 
of the same techniques as a historical reconstruction.316 Still, the case study is 
a preferred research strategy in examining (recent) contemporary events. The 
research strategy of a case study adds two sources of evidence not usually 
included in a historical reconstruction: direct observation and systematic 

315 Robert K. Yin, Case Study Research: Design And Methods (2nd edn, Sage Publishing 1994) 1.
316 On particularities of both a history and a case study research strategies see: Yin (1994) 8-10.
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5.1. Research Strategy for Empirical Investigation

5.1.1. Criteria for Choosing the Empirical Research Strategy

There are a number of different research strategies for conducting empirical research: 
historical reconstructions, surveys, analyses of archival information, experiments, or 
case studies. Each form of empirical analysis has its advantages and disadvantages 
and is more suitable for particular types of investigation than others. Choosing the 
appropriate research strategy for conducting an empirical study, according to Robert 
K. Yin, should be based on three criteria: (1) the type of a research question; (2) the 
control an investigator has over actual behavioural events; and (3) the type of studied 
phenomena – contemporary as opposed to historical.315 These three criteria were 
considered when choosing an appropriate research strategy for the empirical study of 
the transplantation of EU law to the applicant countries from Central Eastern Europe:

(1) The type of research question.

As the aim of the book is to explain the phenomena of transplantation of the 
EU law, the empirical study should allow for providing an explanation. Yin 
remarks that from all of the various kinds of empirical studies only three types 
of empirical research allow for an explanatory investigation: a case study, an 
experiment, and a historical reconstruction. Therefore, only these types of 
empirical research were further considered as a possible research form. 

(2) The control an investigator has over actual behavioural events.
In explaining the phenomena of transplantation of EU law, as in analyses of
other complex phenomena, the researcher does not control events. Therefore, 
only forms of empirical study that do not require the controlling of events can 
be considered. In that case these are a case study and historical 
reconstructions, the two types of empirical study that allow for explanation 
and do not require controlling of events. 

(3) The focus on contemporary as opposed to historical phenomena.                 
In the case of the study of transplantation of EU law to the candidate countries 
from Central Eastern Europe the access to actual behavioural events was still 
possible. Thus, the analysis of this transplantation did not need to be limited to 
a study of archival information. On the other hand, a historical analysis can be 
done about a contemporary event too. Moreover, a case study relies on many 
of the same techniques as a historical reconstruction.316 Still, the case study is 
a preferred research strategy in examining (recent) contemporary events. The 
research strategy of a case study adds two sources of evidence not usually 
included in a historical reconstruction: direct observation and systematic 

315 Robert K. Yin, Case Study Research: Design And Methods (2nd edn, Sage Publishing 1994) 1.
316 On particularities of both a history and a case study research strategies see: Yin (1994) 8-10.
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Finally, differently from what is often perceived, case studies do not need to contain 
lengthy narratives. Also, case studies do not need to depend on ethnographic or 
participant observation data.321 According to Yin, the credibility of the case study 
method very much depends on a good research of the case study strategy.

By now many scholars agree that the research design of the case study has an 
important role in ensuring rigorousness of the research project as well as in providing 
basis to draw scientific generalisations. The research design has several significant 
functions. First of all, by drawing a design for the research strategy an investigator 
explains how the argumentation is built up. In other words, the research design refers 
to the logic that links the data to be collected and analysed to the initial questions of 
study.322 Hence, the research design is more than just a plan for investigation, because 
it deals with a logical problem of a research strategy too.

5.1.3. Case Study as an Empirical Research Strategy

What is the content of the case study research strategy? Yin noted that in social 
science textbooks the case study is often defined either as the exploratory stage of 
some other type of research strategy, or is confused with ethnographies or with 
participant observation. In other words, the case study is often seen in social science 
as only a data collection technique. For instance, Alexander l. George and Andrew 
Bennet, two leading methodologists in political science, in their book on case study 
method in social and political research defined a case as an instance of a class of 
events.323 The term ‘class of events’ is then defined as a phenomenon of scientific 
interest that the investigator chooses to study with the aim of developing theory (or 
‘generic knowledge’), regarding the causes of similarities or differences among 
instances (cases) of that class of events. A case study is thus a well-defined aspect of a 
historical episode that the investigator selects for analysis, rather than a historical 
event itself. Hence, George and Bennet defined a case study as a unit of analysis, 
rather than a research strategy. Similarly, the often cited Stake, defined a case study as 
a ‘bounded system’ in the sense that it comprises a complex of interrelated elements 
or characteristics that has clearly identifiable boundaries.324 In other words, a case 
study is an object of investigation.

321 Yin (1994) 11.
322 ibid 18.
323 Alexander L George and Andrew Bennett, Case Studies And Theory Development In The Social 
Sciences (MIT Press 2005) 17. See also: Alexander L. George and Andrew Bennet, 'Case Studies And 
Process Tracing In History And Political Science: Similar Strokes For Different Foci', Bridges and
boundaries (1st edn, MIT Press 2001) <http://mitpress.mit.edu/books/bridges-and-boundaries> 
accessed 6 March 2015.
324 Robert E Stake, Multiple Case Study Analysis (Guilford Press 2006) 1.
See also: R.E. Stake, 'Case Studies', Handbook of qualitative research (1st edn, Sage Publications 
1994); Robert E Stake, The Art Of Case Study Research (Sage Publications 1995).

interviewing. Thus, differently from a historical method, the case study allows 
for a greater variety of evidence, including documents, artefacts, interviews, 
and observations. Therefore, the case study, in combination with a historical 
method, was chosen as the most appropriate empirical research strategy for 
analysis of transplantation of EU law to the candidate countries.

In summary, the case study, in combination with a historical method, is the most
appropriate empirical research strategy, as a control of events by investigator is not 
possible. The main aim of the study is to provide an explanation for the pattern of 
legal transplantation by identifying the conditions that shaped the process of legal 
transplantation and their effect .

5.1.2. Case Study as a Credible Scientific Method

Case study used to be considered as one of the least systematic research methods.317

Not without a reson – indeed, some decades ago case studies were often sloppy, with 
equivocal evidence and biased views that influenced the direction of the findings and 
conclusions.318 Therefore, it was commonly perceived that case studies provide little 
basis for making scientific generalisation. Besides, case studies were seen as taking 
too long and resulting in lengthy and unreadable documentations.  
However, in the 1990s a number of researchers advanced the case study methodology 
by making it more rigorous.319 For instance, Kathleen M. Eisenhardt proposed a 
roadmap for building theories from a positivist case study research. Other researchers 
offered a series of methods to manage the processes of iteration, when the collected 
data is re-analysed and used for thinking out new strategies for study, analysis, and 
data collection.320

317 See: Line Dubé and Guy Paré, 'Rigor In Information Systems Positivist Case Research: Current 
Practices, Trends, And Recommendations' (2003) 27 MIS Quarterly <http://www.jstor.org.proxy-
ub.rug.nl/stable/30036550?seq=1#page_scan_tab_contents> accessed 5 March 2015; Eugene F Stone, 
Research Methods In Organizational Behavior (Goodyear Pub Co 1978).
318 Yin (1994) 9.
319 See: K. M. Eisenhardt, 'Building Theories From Case Study Research.' (1989) 14 Academy of 
Management Review; Kathleen M. Eisenhardt, 'Better Stories And Better Constructs: The Case For 
Rigor And Comparative Logic' (1991) 16 The Academy of Management Review.
But see: W. G. Dyer and A. L. Wilkins, 'Better Stories, Not Better Constructs, To Generate Better 
Theory: A Rejoinder To Eisenhardt' (1991) 16 Academy of Management Review. 
See also earlier appeared: Robert K. Yin, 'The Case Study Crisis: Some Answers' (1981) 26 
Administrative Science Quarterly; Robert K. Yin, 'The Case Study As A Serious Research Strategy' 
(1981) 3 Science Communication.
For application of  case study research strategy see: Robert K Yin, Applications Of Case Study 
Research (Sage Publications 2003). Robert K Yin, The Case Study Anthology (Sage Publications 
2004).
320 See: Matthew B Miles and A. Michael Huberman, Qualitative Data Analysis An Expanded 
Sourcebook (SAGE 1994). See also: Yin (1994). 



Explaining lEgal TransplanTs

129

Finally, differently from what is often perceived, case studies do not need to contain 
lengthy narratives. Also, case studies do not need to depend on ethnographic or 
participant observation data.321 According to Yin, the credibility of the case study 
method very much depends on a good research of the case study strategy.

By now many scholars agree that the research design of the case study has an 
important role in ensuring rigorousness of the research project as well as in providing 
basis to draw scientific generalisations. The research design has several significant 
functions. First of all, by drawing a design for the research strategy an investigator 
explains how the argumentation is built up. In other words, the research design refers 
to the logic that links the data to be collected and analysed to the initial questions of 
study.322 Hence, the research design is more than just a plan for investigation, because 
it deals with a logical problem of a research strategy too.

5.1.3. Case Study as an Empirical Research Strategy

What is the content of the case study research strategy? Yin noted that in social 
science textbooks the case study is often defined either as the exploratory stage of 
some other type of research strategy, or is confused with ethnographies or with 
participant observation. In other words, the case study is often seen in social science 
as only a data collection technique. For instance, Alexander l. George and Andrew 
Bennet, two leading methodologists in political science, in their book on case study 
method in social and political research defined a case as an instance of a class of 
events.323 The term ‘class of events’ is then defined as a phenomenon of scientific 
interest that the investigator chooses to study with the aim of developing theory (or 
‘generic knowledge’), regarding the causes of similarities or differences among 
instances (cases) of that class of events. A case study is thus a well-defined aspect of a 
historical episode that the investigator selects for analysis, rather than a historical 
event itself. Hence, George and Bennet defined a case study as a unit of analysis, 
rather than a research strategy. Similarly, the often cited Stake, defined a case study as 
a ‘bounded system’ in the sense that it comprises a complex of interrelated elements 
or characteristics that has clearly identifiable boundaries.324 In other words, a case 
study is an object of investigation.

321 Yin (1994) 11.
322 ibid 18.
323 Alexander L George and Andrew Bennett, Case Studies And Theory Development In The Social 
Sciences (MIT Press 2005) 17. See also: Alexander L. George and Andrew Bennet, 'Case Studies And 
Process Tracing In History And Political Science: Similar Strokes For Different Foci', Bridges and
boundaries (1st edn, MIT Press 2001) <http://mitpress.mit.edu/books/bridges-and-boundaries> 
accessed 6 March 2015.
324 Robert E Stake, Multiple Case Study Analysis (Guilford Press 2006) 1.
See also: R.E. Stake, 'Case Studies', Handbook of qualitative research (1st edn, Sage Publications 
1994); Robert E Stake, The Art Of Case Study Research (Sage Publications 1995).
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At the same time, a case study research strategy, like any other research method, has 
several shortcomings too. For example, the case study method is considered to be a 
difficult research style because of the existing barriers for understanding and 
implementing it. Case study research requires from an investigator a high level of 
experience, a shared perception of subjectivity of results, and use of numerous,
iterations in the research work.332 Thus, case study research is very time-consuming. 
In addition, for a long time a case study was considered as a less desirable form of 
inquiry than other empirical research methods, because of a popular prejudice that this 
method lacks rigour.333

5.1.4. The Explanatory Case Study Research Strategy

Yin distinguishes three main types of the case study research strategy: descriptive, 
exploratory, and explanatory. The main difference between these different types of the 
case study is in the research purpose: whereas descriptive and exploratory cases aim 
to answer the basic who, what, and where questions; explanatory cases address how
and why questions that require certain explanation. Moreover, an explanation usually 
is guided by prior theoretical propositions that may be derived from existent theories. 
Differently, the exploratory part of the research does not need theoretical propositions.
Instead, the exploration of the case can be guided by purpose of exploration, which is 
defining the main qualities of the transplantation process.

According to Yin, these research strategies are not arrayed hierarchically, and, 
therefore, might be performed as individual research projects. 334 However, 
combining several strategies into one research is also possible. For instance, an 
explanatory case study can be complemented by two other types: exploratory and 
descriptive case studies. The exploratory type is used especially in those cases, when a 
studied phenomenon was not yet defined and explored. This notion resembles “a 
Weberian priority of concern with getting right our ‘understanding’ (of what we were 
studying, in human, interpretive terms) before causally ‘explaining’ (what had 
previously been properly understood)”335.

As this research aims to explain transplantation of the EU law to the aspiring 
countries from Central Eastern Europe pursuance of an explanatory case study seems 
to be the most adequate. However, because this phenomenon was not yet defined and 
analysed in literature on legal transplants and policy transfer, a prior description and 

332 ibid 10. 
333 For discussion about rigour of a case study research method see Section 5.1.7. The Rigour of the 
Case Study further in this book.
334 Yin (1994) 3.
335 Hayward Alker, 'Political Methodology, Old And New', A New Handbook of Political Science (1st 
edn, Oxford University Press 1996) 790.

Other definitions, suggested by political science methodologists, do not interpret a 
case study as an object of investigation, but do not offer a satisfactory description of 
the term: they are either too vague or too general. For instance, Johnson and 
Christensen, in their contribution to the methodology in social science, defined a case 
study as “a research that provides a detailed account and analysis of one or more 
cases”.325 As one may notice, this definition says little about specialism of the case 
study as a research strategy.  

Differently from the aforementioned authors, who wrote on methodology in political 
science, Yin provided an explicit characterization of a case study as an independent 
research strategy. He suggests two ways of defining a case study.326 The first one 
refers to the scope of the case study: it is “an empirical inquiry that (1) investigates a 
contemporary phenomenon within its real-life context, especially when (2) the 
boundaries between phenomenon and context are not clearly evident”327. Thus, the 
case study method covers the inquiry of contextual conditions, which might be highly 
pertinent to the phenomenon of study. This definition of the case study cardinally 
differs from definition by Stake, who interpreted the case study as a bounded system.
The second way of defining is functional and describes data collection and data 
analysis strategies that are used in the case study: “the case study inquiry (1) copes 
with the technically distinctive situation in which there will be many more variables 
of interest than data points, and as one result (2) relies on multiple sources of 
evidence, with data needing to converge in a triangulating fashion, and as another 
result (3) benefits from the prior development of theoretical propositions to guide data 
collection and analysis”328.

For Yin, case study research is not the same as a qualitative study, entailing the use of 
close-up, detailed observation.329 Differently from the qualitative method, argued Yin, 
the case study does not need to include direct observations as a source of evidence. 
Moreover, a case study might be pursued using not only qualitative, but also 
quantitative methods.330

Hence, the case study, as defined by Yin, is a comprehensive research strategy, which 
comprises an all-encompassing method, including the logic of a research design and 
incorporating specific approaches to data collection and data analysis.331 Moreover, 
the case study research strategy is a type of empirical analysis that allows using it with 
any philosophical perspective. 

325 Burke Johnson and Larry B Christensen, Educational Research (Sage Publications 2008) 406.
326 Yin (1994) 11-14.
327 Yin (1994) 13.
328 ibid.
329 ibid.
330 ibid.
331 Yin (1994)
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At the same time, a case study research strategy, like any other research method, has 
several shortcomings too. For example, the case study method is considered to be a 
difficult research style because of the existing barriers for understanding and 
implementing it. Case study research requires from an investigator a high level of 
experience, a shared perception of subjectivity of results, and use of numerous,
iterations in the research work.332 Thus, case study research is very time-consuming. 
In addition, for a long time a case study was considered as a less desirable form of 
inquiry than other empirical research methods, because of a popular prejudice that this 
method lacks rigour.333

5.1.4. The Explanatory Case Study Research Strategy

Yin distinguishes three main types of the case study research strategy: descriptive, 
exploratory, and explanatory. The main difference between these different types of the 
case study is in the research purpose: whereas descriptive and exploratory cases aim 
to answer the basic who, what, and where questions; explanatory cases address how
and why questions that require certain explanation. Moreover, an explanation usually 
is guided by prior theoretical propositions that may be derived from existent theories. 
Differently, the exploratory part of the research does not need theoretical propositions.
Instead, the exploration of the case can be guided by purpose of exploration, which is 
defining the main qualities of the transplantation process.

According to Yin, these research strategies are not arrayed hierarchically, and, 
therefore, might be performed as individual research projects. 334 However, 
combining several strategies into one research is also possible. For instance, an 
explanatory case study can be complemented by two other types: exploratory and 
descriptive case studies. The exploratory type is used especially in those cases, when a 
studied phenomenon was not yet defined and explored. This notion resembles “a 
Weberian priority of concern with getting right our ‘understanding’ (of what we were 
studying, in human, interpretive terms) before causally ‘explaining’ (what had 
previously been properly understood)”335.

As this research aims to explain transplantation of the EU law to the aspiring 
countries from Central Eastern Europe pursuance of an explanatory case study seems 
to be the most adequate. However, because this phenomenon was not yet defined and 
analysed in literature on legal transplants and policy transfer, a prior description and 

332 ibid 10. 
333 For discussion about rigour of a case study research method see Section 5.1.7. The Rigour of the 
Case Study further in this book.
334 Yin (1994) 3.
335 Hayward Alker, 'Political Methodology, Old And New', A New Handbook of Political Science (1st 
edn, Oxford University Press 1996) 790.
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accidental and case specific. Moreover, the causal effect of the conditions is often 
vaguely stated and, thus, the propositions regarding the effect of these conditions 
cannot be confirmed. Nevertheless, these lists of potential conditions can be used for 
the guidance of empirical investigation, especially, for the exploratory part of the case 
study. Differently from the explanatory part, the exploratory part of the research does 
not need theoretical propositions, because it is guided by a purpose of exploration. In 
this research the purpose of exploration is the one of defining the main qualities of the 
transplantation process. In order to define the phenomenon of transplantation, one 
needs to answer a number of basic ‘open-ended’ questions about it, such as: (1) what 
are the motives? (2) who are the key actors? (3) what is transplanted? (4) from where 
legal transplants come? These questions largely resemble the questions raised by 
Dolowitz and March in their analytical framework for study of policy transfer: (1) 
why do actors engage in policy transfer? (2) who are the key actors involved in the 
policy transfer? (3) what is transferred? (4) from where are lessons drawn? However, 
Dolowitz and March included explanatory questions to their framework as well: (5) 
what are the different degrees of transfer? (6) what restricts or facilitates transfer 
process? (7) how is the process of policy transfer related to policy ‘success’ or policy 
‘failure’?338 As I have argued earlier, explanatory questions require a different 
research strategy than exploratory. Therefore, in this case study the defining and the 
exploratory part of the case study is separated from the explanatory part of the 
research.

(3) Unit(s) of analysis
The third component of a research design refers to the unit(s) of analysis. Yin remarks 
that defining the unit(s) of analysis is related to the fundamental problem of defining 
what the ‘case’ is.339 He suggests that definition of the unit(s) of analysis should be 
done in the same way as the definition of the initial research questions. Each unit of 
analysis requires a slightly different research design and data collection strategy. 
Selection of the appropriate unit(s) of analysis thus results from the accurate 
specification of the primary research questions. ‘The main unit(s)’ of analysis might 
be complemented by such units of analysis as ‘the context’ and ‘the embedded cases’. 
Then, a number of small cases might be examined in order to instrumentally illustrate 
or support the main explanation.

The study on the legal approximation process of national legislation of applicant 
countries with the Acquis Communautaire contains three ‘main units’ of analysis: (1) 

338 See Chapter 3, Section 3.3.4. Policy Transfer.
Moreover, the question ‘(5) what are the different degrees of transfer?’ resembles the first part of the 
main research question of the whole book, which is to which extend have EU legal concepts influenced 
setting of the regulatory arrangements in the legal systems of the Central Eastern European aspirant 
countries, whereas the question ‘(6) what restricts or facilitates transfer process?’ resembles the second 
part of the main research question, which is what legal, institutional and societal conditions or 
processes did impair or advance incorporation and reception of these legal transplants?
339 Yin (1994) 21.

exploration is necessary. Hence, while the case study is explanatory, it is 
complimented by prior descriptive and exploratory case studies. 

5.1.5. Research Designs for Empirical Case Studies

Hereafter follows the explanation of the research design for exploratory and 
explanatory analysis of the transplantation of the EU law to the candidate countries 
from Central Eastern Europe. The research design is drawn upon five basic elements,
which were distinguished by Yin as important aspects to be considered for a rigorous 
case study. These are: (1) an explanation of a study question, (2) drawing of 
theoretical propositions, if any, (3) an identification of unit(s) of analysis, (4) an 
explanation of the logic linking the data to the propositions, and, finally, (5) an 
establishing of the criteria for interpreting the findings.336

(1) A study question
A study question of this research, as reported in the prior sections, is to provide 
explanation on how the transplantation of the EU law happened and why it happened 
in this particular way by indicating restrictive and facilitating conditions. Hence, the 
research aims to identify a number of social, legal and political conditions that 
restricted or facilitated the process of legal transplantation. 
However, as it was already noted, this phenomenon needs first to be explored and 
described, in order to be explained. Thus, not only ‘how’ and ‘why’ questions that 
require explanation, but also ‘what’, ‘who’ and ‘where’ questions that belong to an 
exploratory research strategy need to be answered.

(2) The theoretical propositions, if any
Yin emphasised that theoretical assumptions are very important in drawing a research 
design for the explanatory case study, as they indicate causal links about the 
phenomena that can be verified in the case study. However, he acknowledged that 
sometimes the available sources do not provide any theoretical assumption, or they 
are not developed. This is so especially when the phenomena studied was not 
explained before.

The analysis of literature on legal transplants and policy transfer and similar 
phenomena337 disclosed a variety of available theoretical assumptions. However, none 
of them is derived from an explanatory theory. The greatest part of these theoretical 
assumptions generate lists of possible qualities of the phenomenon, such as lists on
key actors, objects of transfer, motives for starting transplantation, and types of 
transfer. There are other attempts to point out conditions that potentially facilitate or 
restrict the process of legal transplantation, but a selection of these conditions is rather

336 Yin (1994) 20.
337 See Chapters 2 and 3 in Part I Analysis of Existent Knowledge on Legal Transplants.
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accidental and case specific. Moreover, the causal effect of the conditions is often 
vaguely stated and, thus, the propositions regarding the effect of these conditions 
cannot be confirmed. Nevertheless, these lists of potential conditions can be used for 
the guidance of empirical investigation, especially, for the exploratory part of the case 
study. Differently from the explanatory part, the exploratory part of the research does 
not need theoretical propositions, because it is guided by a purpose of exploration. In 
this research the purpose of exploration is the one of defining the main qualities of the 
transplantation process. In order to define the phenomenon of transplantation, one 
needs to answer a number of basic ‘open-ended’ questions about it, such as: (1) what 
are the motives? (2) who are the key actors? (3) what is transplanted? (4) from where 
legal transplants come? These questions largely resemble the questions raised by 
Dolowitz and March in their analytical framework for study of policy transfer: (1) 
why do actors engage in policy transfer? (2) who are the key actors involved in the 
policy transfer? (3) what is transferred? (4) from where are lessons drawn? However, 
Dolowitz and March included explanatory questions to their framework as well: (5) 
what are the different degrees of transfer? (6) what restricts or facilitates transfer 
process? (7) how is the process of policy transfer related to policy ‘success’ or policy 
‘failure’?338 As I have argued earlier, explanatory questions require a different 
research strategy than exploratory. Therefore, in this case study the defining and the 
exploratory part of the case study is separated from the explanatory part of the 
research.

(3) Unit(s) of analysis
The third component of a research design refers to the unit(s) of analysis. Yin remarks 
that defining the unit(s) of analysis is related to the fundamental problem of defining 
what the ‘case’ is.339 He suggests that definition of the unit(s) of analysis should be 
done in the same way as the definition of the initial research questions. Each unit of 
analysis requires a slightly different research design and data collection strategy. 
Selection of the appropriate unit(s) of analysis thus results from the accurate 
specification of the primary research questions. ‘The main unit(s)’ of analysis might 
be complemented by such units of analysis as ‘the context’ and ‘the embedded cases’. 
Then, a number of small cases might be examined in order to instrumentally illustrate 
or support the main explanation.

The study on the legal approximation process of national legislation of applicant 
countries with the Acquis Communautaire contains three ‘main units’ of analysis: (1) 

338 See Chapter 3, Section 3.3.4. Policy Transfer.
Moreover, the question ‘(5) what are the different degrees of transfer?’ resembles the first part of the 
main research question of the whole book, which is to which extend have EU legal concepts influenced 
setting of the regulatory arrangements in the legal systems of the Central Eastern European aspirant 
countries, whereas the question ‘(6) what restricts or facilitates transfer process?’ resembles the second 
part of the main research question, which is what legal, institutional and societal conditions or 
processes did impair or advance incorporation and reception of these legal transplants?
339 Yin (1994) 21.
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models.343 Yin argued that for case study analysis one of the most desirable 
techniques is a pattern-matching logic, which compares an empirically based pattern 
with a predicted one. When the case study is explanatory, the patterns may be related 
to the dependent and/or the independent variables of study. The second analytic mode 
is also a kind of pattern-matching, but with a more difficult procedure, as it aims to 
analyse the case study data by building an explanation about the case. This mode of 
analysis is relevant to explanatory case studies and to some exploratory cases that 
form part of the assumptions generating process. The third analytic mode, a time-
series analysis, is simpler than a pattern-matching analysis, because there may only 
be a single dependent or independent variable. However, the pattern is usually more 
complicated. The analysis may follow many intricate patterns of changes in this single 
variable over time. The fourth mode of analysis, a program logic model, combines 
features of pattern matching and time-series analysis. Here the cause-effect pattern 
between independent and dependent variables is matched over time. The fourth mode 
of analysis aims to test the program logic model, which exemplifies a chain of 
intended events to produce at the end a desired outcome. 

As it was mentioned earlier, the process of transplantation of EU law to the candidate 
countries have not been yet theorised. Therefore, a pattern-matching technique cannot 
be applied. Similarly, a program logic model is not adequate to answer the current 
research question. Instead, explanation-building, which is similar to pattern matching, 
seems to be the most appropriate. However, since the transplantation of Acquis took 
about ten years, the time-series analysis for process tracing can complement the
explanation-building. According to Yin it is possible to combine both modes of 
analysis if the events over time have been traced in detail and with precision. 

The explanation-building mode of analysis deserves some more attention, as it is the 
main analytic technique in this research. The explanation built up using this analytic 
technique contains a series of iterations, in which reworking is applied to revise and 
improve the analysis. For instance, such analysis may start with an initial theoretical 
proposition; then compare the findings of an initial case against such a proposition; 
consequently, the initial proposition might be revised and, thus, other details of the 
case then need to be compared against the made revision; then the proposition may be 
again revised and, thus, again the revision is compared to the facts of a second, third, 
or more cases, repeating this process as many times as is needed. 344 In short, the case 
study evidence is re-examined and theoretical propositions are revised several times 
from a new perspective. As a result, the final explanation may be different from that 
stipulated at the beginning of a study. 

Among potential dangers and disadvantages of this mode of analysis, Yin mentioned
costs related to the amount of needed time, the demand of much intelligence from the 

343 Ibid.
344 Yin (1994) 111.

the analysis on the EU’s policy in support for legal transplantation, and two analyses 
of adoption of the EU law in the selected candidate countries, (2) Poland and (3) 
Lithuania. Then, the ‘context’ involves a process of integration to the European 
Union, general macro-social processes of economic transformation, state 
modernisation and democratisation. The ‘embedded unit’ of analysis is a study on 
approximation in the field of competition policy, within which also an analysis on 
features of EU competition law is placed. 

(4) Linking data to propositions and 
(5) The criteria for interpreting the findings
The two last elements in the research design, linking data to propositions and the 
criteria for interpreting the findings, refer to the analysis and explanation of the data. 
The analysis of data involves examination, categorisation, tabulation, or otherwise 
recombination of the evidence with the aim of addressing of the initial propositions of 
a study.340 Yin indicates two general analytic strategies and a number of dominant 
analytic modes that can be used to link the data to propositions. These are further 
discussed in the next section on modes of analysis.

5.1.6. The Mode of Analysis

This section introduces the mode of analysis for the case study and provides the 
reasons why this particular mode of analysis was chosen. It should be noted that 
methodology for case study analyses is one of the least developed. Therefore, much 
depends on the investigator’s own style of rigorous thinking, along with the sufficient 
presentation of evidence.341 Nevertheless, there are a number of analytic techniques 
applicable in linking the data to propositions in the case study research. Yin 
distinguished two general analytic strategies and a number of modes of analysis, 
which form a part of a general research strategy of the case study. 

The two general analytic strategies are (1) relying on theoretical propositions and 
(2)developing a case description.342 The former strategy underlines the importance of 
a preliminary theory development before the case study is started, so that theoretical 
propositions can be derived and used for analysing the data. The later strategy is used 
when no theoretical propositions are established and thus, a description of the case is 
necessary to identify the appropriate causal links to be analysed. 

Within these analytic strategies, Yin distinguished four dominant analytic techniques: 
pattern-matching, explanation-building, time-series analysis, and program logic 

340 Yin (1994) 102.
341 Ibid.
342 Yin (2004) 102-124.
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models.343 Yin argued that for case study analysis one of the most desirable 
techniques is a pattern-matching logic, which compares an empirically based pattern 
with a predicted one. When the case study is explanatory, the patterns may be related 
to the dependent and/or the independent variables of study. The second analytic mode 
is also a kind of pattern-matching, but with a more difficult procedure, as it aims to 
analyse the case study data by building an explanation about the case. This mode of 
analysis is relevant to explanatory case studies and to some exploratory cases that 
form part of the assumptions generating process. The third analytic mode, a time-
series analysis, is simpler than a pattern-matching analysis, because there may only 
be a single dependent or independent variable. However, the pattern is usually more 
complicated. The analysis may follow many intricate patterns of changes in this single 
variable over time. The fourth mode of analysis, a program logic model, combines 
features of pattern matching and time-series analysis. Here the cause-effect pattern 
between independent and dependent variables is matched over time. The fourth mode 
of analysis aims to test the program logic model, which exemplifies a chain of 
intended events to produce at the end a desired outcome. 

As it was mentioned earlier, the process of transplantation of EU law to the candidate 
countries have not been yet theorised. Therefore, a pattern-matching technique cannot 
be applied. Similarly, a program logic model is not adequate to answer the current 
research question. Instead, explanation-building, which is similar to pattern matching, 
seems to be the most appropriate. However, since the transplantation of Acquis took 
about ten years, the time-series analysis for process tracing can complement the
explanation-building. According to Yin it is possible to combine both modes of 
analysis if the events over time have been traced in detail and with precision. 

The explanation-building mode of analysis deserves some more attention, as it is the 
main analytic technique in this research. The explanation built up using this analytic 
technique contains a series of iterations, in which reworking is applied to revise and 
improve the analysis. For instance, such analysis may start with an initial theoretical 
proposition; then compare the findings of an initial case against such a proposition; 
consequently, the initial proposition might be revised and, thus, other details of the 
case then need to be compared against the made revision; then the proposition may be 
again revised and, thus, again the revision is compared to the facts of a second, third, 
or more cases, repeating this process as many times as is needed. 344 In short, the case 
study evidence is re-examined and theoretical propositions are revised several times 
from a new perspective. As a result, the final explanation may be different from that 
stipulated at the beginning of a study. 

Among potential dangers and disadvantages of this mode of analysis, Yin mentioned
costs related to the amount of needed time, the demand of much intelligence from the 

343 Ibid.
344 Yin (1994) 111.
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intended conclusion drawn from the results. In order to meet this criterion, Yin 
suggested that the researcher should use multiple sources of evidence, establish a 
chain of evidence and have key informants to review the draft case study report.

In this research the construct validity is ensured in two ways: first, by making use of 
theoretical assumptions about transplantation phenomena found in the literature on 
legal transplants and policy transfer; and second, by precise definition of causal 
relationships. The following section summarises theoretical assumptions from the 
reviewed literature about the conditions that shape transplantation process, defines the 
causal relationships, and makes theoretical assumptions operational by translating 
them into precisely defined conditions. 

The internal validity criterion assesses the correctness of the established causal 
relationships and refers to the broader problem of making inferences in the case study. 
Inferences, however, are made every time the event cannot be directly observed and 
the researcher ‘infers’ that a particular event resulted from some earlier occurrences. 
The other problem is the level of generalisation in causal explanation. For instance,
the validity of macro-social causal explanations might differ from explanations about 
micro-level causal mechanisms. In addition, there may be more than one hypothesised 
causal mechanism consistent with any given set of evidence. In cases where multiple 
causal mechanisms can be identified, it might be difficult to assess whether alternative 
explanations are complementary in the case, or whether one is causal and the other is 
spurious.349 In order to increase the internal validity, the researcher may apply a
certain analytic mode: pattern matching, explanation-building, time-series analysis, or 
program logic models.350 Also, the researcher may decide to draw only provisional 
conclusions that will contribute for theory development.351

The issue of internal validity in this research is addressed in previous sections by 
explaining the chosen research strategy and discussing the reasons for a particular 
mode of analysis. 

The external validity criterion tests whether there is a domain to which a study’s 
findings can be generalised. In order to increase the external validity the researcher 
needs to use the replication logic while pursuing the multiple-case study.
The reliability tests whether the operations foreseen in the design of the case study, 
such as data collection procedures, can be repeated with the same results. The 
reliability of the case study research design can be ensured when researcher uses a 
case study protocol and develops a case study data base.

These two last criteria are, however, of limited relevance in the qualitative study: the 
external validity is difficult to ensure as this criterion requires the use of formalised 

349 George and Bennet (2005) 222.
350 Yin (2004) 102-124.
351 George and Bennet (2005) 222.

explanation-builder and a danger that the investigator might engage in a process of 
continuous revising or drift away from the original topic of interest. He advises 
therefore to constantly refer to the original purpose of the inquiry and the possible 
alternative explanations that may help to reduce the chances of drifting away. In 
addition to these measures, the researcher may use a case study protocol, establish a 
case study database for each case, and follow a chain of evidence.

5.1.7. The Rigour of the Case Study 

For many years the case study research strategy has been criticised as lacking rigour 
and, thus, less ‘scientific’ than other form of research. It was argued that no 
generalizations can be made on basis of the case study findings.345 However, Yin 
argued that analytic generalisations are possible even from a single case analysis. 
Moreover, the rigour of analyses can be improved by developing the design of the 
case study. Such a research design should meet the criteria of: (1) construct validity,
(2) internal validity (important only for explanatory or causal case studies), (3) 
external validity, and (4) reliability.346

However, when a qualitative method is applied in the case study, alternative criteria 
for judging the soundness of research might be applied. For instance, Guba and 
Lincoln argued that (1) credibility (as an alternative to internal validity), (2) 
transferability (as an alternative to external validity), (3) dependability (as an 
alternative to reliability), and (4) confirmability (as an alternative to objectivity) better 
reflect the underlying assumptions of qualitative research.347 As these alternative 
criteria at large resemble the earlier mentioned, many scholars see them as simply 
relabelling the ‘traditional’ criteria. Therefore also in this research, though the method 
is qualitative, the references are made to ‘traditional’ criteria. 

The construct validity criterion requires that the operational measures for the concepts 
being studied were correctly established. To understand whether a piece of research 
has construct validity, three steps should be followed. First, the theoretical 
relationships must be specified. Second, the empirical relationships between the 
measures of the concepts must be examined. Third, the empirical evidence must be 
interpreted in terms of how it clarifies the construct validity of the particular measure 
being tested348. To put it simply, the construct validity assesses the translation of ideas 
or theories into actual measures, and thus, to which degree a study supports the 

345 See: M. M. Kennedy, 'Generalizing From Single Case Studies' (1979) 3 Evaluation Review, 661-
678. See also: J. R. Schuerman, 'Generalizing From Single-Case Studies: A Leap Of Faith' (1981) 17 
Social Work Research and Abstracts.
346 Yin (1994) 33.
347 Yvonna S Lincoln and Egon G Guba, Naturalistic Inquiry (Sage Publications 1985).
348 Edward G Carmines and Richard A Zeller, Reliability And Validity Assessment (Sage Publications 
1991) 23.
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intended conclusion drawn from the results. In order to meet this criterion, Yin 
suggested that the researcher should use multiple sources of evidence, establish a 
chain of evidence and have key informants to review the draft case study report.

In this research the construct validity is ensured in two ways: first, by making use of 
theoretical assumptions about transplantation phenomena found in the literature on 
legal transplants and policy transfer; and second, by precise definition of causal 
relationships. The following section summarises theoretical assumptions from the 
reviewed literature about the conditions that shape transplantation process, defines the 
causal relationships, and makes theoretical assumptions operational by translating 
them into precisely defined conditions. 

The internal validity criterion assesses the correctness of the established causal 
relationships and refers to the broader problem of making inferences in the case study. 
Inferences, however, are made every time the event cannot be directly observed and 
the researcher ‘infers’ that a particular event resulted from some earlier occurrences. 
The other problem is the level of generalisation in causal explanation. For instance,
the validity of macro-social causal explanations might differ from explanations about 
micro-level causal mechanisms. In addition, there may be more than one hypothesised 
causal mechanism consistent with any given set of evidence. In cases where multiple 
causal mechanisms can be identified, it might be difficult to assess whether alternative 
explanations are complementary in the case, or whether one is causal and the other is 
spurious.349 In order to increase the internal validity, the researcher may apply a
certain analytic mode: pattern matching, explanation-building, time-series analysis, or 
program logic models.350 Also, the researcher may decide to draw only provisional 
conclusions that will contribute for theory development.351

The issue of internal validity in this research is addressed in previous sections by 
explaining the chosen research strategy and discussing the reasons for a particular 
mode of analysis. 

The external validity criterion tests whether there is a domain to which a study’s 
findings can be generalised. In order to increase the external validity the researcher 
needs to use the replication logic while pursuing the multiple-case study.
The reliability tests whether the operations foreseen in the design of the case study, 
such as data collection procedures, can be repeated with the same results. The 
reliability of the case study research design can be ensured when researcher uses a 
case study protocol and develops a case study data base.

These two last criteria are, however, of limited relevance in the qualitative study: the 
external validity is difficult to ensure as this criterion requires the use of formalised 
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to Central Eastern European countries. Consequently, only country cases falling 
within this group were selected, leaving aside all other known transfers of law that 
happened in human history.

Another issue is that there were almost 30 policy areas in which EU law was 
transplanted.355 Since study of transplantation in all EU policy areas is beyond the 
capacity of this research project, the choice is to focus on transplantation in one policy 
area only. The choice of the policy area to focus on was guided by two criteria.  On 
the one hand, an important aspect in the selection of policy area was familiarity of the 
researcher with specific EU policy area. On the other hand, the special interest was for 
the study of transplantation of the regulatory policy that affects the economic activity. 
Consequently, these two criteria led to the choice of EU Competition Policy for the
case study.

With regard to selecting of country cases, only Central Eastern European countries 
that joined the European Union on the 1st of May 2004 are further considered.356 The 
recipient countries selected for investigation and comparative analysis should be the 
most representative from the group of concerned Central Eastern European countries. 
Here representativeness of country cases is interpreted with regard to the whole group 
of countries of the studied historical event. A qualitative comparative analysis of the 
most representative cases will allow making insights about the transplantation of EU 
law to other Central Eastern European countries as well as about the whole process.
Since the pair of chosen country cases are not only the most representative in the 
group, but also the most different from each other, it will be possible to distinguish the 
necessary conditions from contingent ones with regard to the transplantation process,
which is usually more difficult to establish in one case analysis.  

At the same time qualitative comparative analysis will also serve to highlight the 
unique features of the recipient countries that leave their print on the pattern of legal 
transplantation in a respective country.357 Establishment of individual contextual 
conditions might be a preferable strategy when generalisations are not very 
enlightening. In sum, comparison will help to better understand the contexts in which 
the sophisticated context related causal mechanisms are embedded. Without 
knowledge of such contexts, none of the established causalities can be generalised.358

355 During the accession the Acquis Communautaire was broken down into twenty-nine chapters of 
negotiations, each covering a specific policy area.
356 These are following eight Central Eastern European countries: the Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia.
357 Marc Bloch, 'A Contribution Towards A Comparative History Of European Societies', Land and 
Work in Medieval Europe: Selected Papers by Marc Bloch (1st edn, 1967).
358 Reinhard Bendix, Kings Or People: Power And The Mandate To Rule (University of California 
Press 1978) 15.

sampling methods, whereas the reliability criterion is difficult to apply for qualitative 
data as there is no mechanism for estimating the true score.352

5.2. Selection of Cases

5.2.1. Introduction

The quality of a case selection process has a major impact on the credibility and the 
effectiveness of the study. Therefore, it is important to discuss the process of selection 
of cases in more detail. 

The country cases were chosen through information-oriented selection, which is 
characterised by the variation of a dependent variable. In this research the dependent 
variable is the pattern of legal transplantation, which might be different in different 
context. Selection on variation of a dependent variable not only allows obtaining 
information about the significance of various circumstances during the process353, but 
also increases the prospects for making theoretical generalisations.354 However, 
equally important is the researcher’s capability to access the data, knowledge of local 
languages, and familiarity with the object of research. Having these criteria in mind,
Poland and Lithuania were chosen as the most different, but also the most interesting 
and accessible cases for a comparative analysis of legal transplantation patterns.

The following sections explain the general logic of selection of cases for 
investigation, the criteria for selection of case studies on recipient countries, the 
selection of cases for comparative analysis, the reasons for choosing to focus on legal 
transplantation in one EU policy area, the comparison of the group of Central Eastern 
European countries that joined the European Union on the 1st of May 2004, and, 
finally, a preliminary comparison of two preselected recipient countries.

5.2.2. The Logic of Selection of Cases for Investigation and Comparison

First of all, it should be acknowledged that legal transplantation is the central concept 
in this research – the so-called theoretical lens to interpret the social phenomena 
studied. Consequently, the main focus is legal transplantation, which also defines the 
selection of cases for empirical research. The case given is transplantation of EU law 

352 William M. K Trochim and James P Donnelly, The Research Methods Knowledge Base (2nd edn, 
Atomic Dog/Cengage Learning 2000).
353 Bent Flyvbjerg, 'Five Misunderstandings About Case-Study Research', Qualitative Research 
Practice (1st edn, London and Thousand Oaks, CA 2004). 
354 Yin (1994), Flyvbjerg (2004).
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to Central Eastern European countries. Consequently, only country cases falling 
within this group were selected, leaving aside all other known transfers of law that 
happened in human history.

Another issue is that there were almost 30 policy areas in which EU law was 
transplanted.355 Since study of transplantation in all EU policy areas is beyond the 
capacity of this research project, the choice is to focus on transplantation in one policy 
area only. The choice of the policy area to focus on was guided by two criteria.  On 
the one hand, an important aspect in the selection of policy area was familiarity of the 
researcher with specific EU policy area. On the other hand, the special interest was for 
the study of transplantation of the regulatory policy that affects the economic activity. 
Consequently, these two criteria led to the choice of EU Competition Policy for the
case study.

With regard to selecting of country cases, only Central Eastern European countries 
that joined the European Union on the 1st of May 2004 are further considered.356 The 
recipient countries selected for investigation and comparative analysis should be the 
most representative from the group of concerned Central Eastern European countries. 
Here representativeness of country cases is interpreted with regard to the whole group 
of countries of the studied historical event. A qualitative comparative analysis of the 
most representative cases will allow making insights about the transplantation of EU 
law to other Central Eastern European countries as well as about the whole process.
Since the pair of chosen country cases are not only the most representative in the 
group, but also the most different from each other, it will be possible to distinguish the 
necessary conditions from contingent ones with regard to the transplantation process,
which is usually more difficult to establish in one case analysis.  

At the same time qualitative comparative analysis will also serve to highlight the 
unique features of the recipient countries that leave their print on the pattern of legal 
transplantation in a respective country.357 Establishment of individual contextual 
conditions might be a preferable strategy when generalisations are not very 
enlightening. In sum, comparison will help to better understand the contexts in which 
the sophisticated context related causal mechanisms are embedded. Without 
knowledge of such contexts, none of the established causalities can be generalised.358

355 During the accession the Acquis Communautaire was broken down into twenty-nine chapters of 
negotiations, each covering a specific policy area.
356 These are following eight Central Eastern European countries: the Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia.
357 Marc Bloch, 'A Contribution Towards A Comparative History Of European Societies', Land and 
Work in Medieval Europe: Selected Papers by Marc Bloch (1st edn, 1967).
358 Reinhard Bendix, Kings Or People: Power And The Mandate To Rule (University of California 
Press 1978) 15.
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economy in the socialist countries was based not on the principles of the competitive 
market, but on central planning. However, in the process of transition from a planned
to a market economy, the introduction of competition laws is a necessary step. There 
was not only the reception of EU competition rules and principles, but also the 
development of national competition laws necessary for effective functioning of the 
market. Hence, this circumstance makes competition policy an especially interesting 
case for the study, because it will allow for the exploration of the influence of parallel 
social processes.

Forth, the fact that EU competition policy underwent the modernisation of 
enforcement procedures just before the accession dates, raises the question about 
possible implications of the changing transplant on its reception.

Finally, competition policy is characterised by high level of activism of various 
economic interest groups. In the context of transplantation of EU law to countries 
with still developing civic participation, the policy area with high level of activism of 
economic interest groups might provide a more clear picture of the role of domestic  
interest groups in shaping the transplantation o EU regulatory law.

5.2.4. Criteria for Defining Subgroups of Countries 

Central Eastern European countries that joined the European Union on the 1st of May 
2004 did not form a uniform group. Countries in this group differ from each other not 
only in culture, language, and size, but also in their past experience. For example, the 
type of position these countries had in the Eastern Block. Also, the countries differ in 
the pattern of integration to the European Union. For example, political and economic 
relationships with the European Union were established not at the same time. 
Similarly, some countries signed the Europe Agreement establishing association with 
the European Union earlier, whereas other – later. Finally, not all candidate countries
were invited to start the Accession Negotiations from the first time. It is thus possible 
to distinguish different sub-groups within the group of applicant countries from 
Central Eastern Europe, depending on the past experience as well as the patter of 
integration to the European Union.

For the purposes of this research most interesting would be to subdivide the given 
group of countries with regard to three categories: (1) the historical past experience, 
namely, the position in the former Eastern Bloc, (2) the pattern of integration to the 
European Union, (3) accessibility of data.

1)  The historical past experience, namely, the position in the former Eastern Bloc:
The underlying premise here is that difference in political status in the former Eastern 
Bloc might result in differences in both (a) the way of integration to the European 
Union and (b) the pattern of transplantation of EU law. 

In order to make an informed purposeful selection of cases for investigation, the 
group of Central Eastern European countries that joined the European Union on the 1st

of May 2004 was analysed and the sub-groups with shared qualities were established.
A comparative analysis of membership in different sub-groups allowed selecting the 
most representative and the most different cases for the analysis.

5.2.3. Five Arguments for Focusing on Competition Policy

Though the whole process of integration and approximation is under examination, the 
case studies will focus on reception of EU Competition Policy and State Aid rules. 
The main reason for opting for this particular policy area, as mentioned earlier, is 
certain familiarity of the researcher with the EU Competition Policy and State Aid. 
However, there are a number of other aspects that support the choice made. 

First of all, competition law forms one of the most important parts of Acquis 
Communautaire. The aim of EU competition law, which is increasing the 
effectiveness of the Internal Market by enhancing the competitiveness between 
businesses and fighting the distortions in the market, is directly linked to the raison 
d’être of the European Union. The importance of competition law for the functioning 
of the internal market suggests that the European Union might be particular keen on
ensuring reception of the competition acquis by applicant countries.

Second, competition law has an important role in regulation of trade relations between 
the European Union and the third countries. Therefore, already the very first free trade 
and economic cooperation agreements, concluded between the European Community 
and Central Eastern European countries, foresaw the adjusting of national laws of the 
aspirant countries in the field of competition policy. Consequently, it is very 
conceivable that transplantation of EU competition principles into domestic legal 
systems of aspirant countries started yet prior to the conclusion of association 
agreements. This circumstance requires the extended period on investigation, which 
would include the analysis of developments from the moment of establishment of 
cooperation agreements between the European Community and aspirant countries, 
and maybe even the period before the establishment of the cooperation. 
From the point of view of the research outcome, this is an advantageous circumstance,
because the lengthier period reveals more about the pattern of transplantation.
Another advantage of the focusing on a lengthier period is an opening opportunity to 
explain transplantation of law when the main external incentive for the transfer of 
Acquis Communautaire, the EU conditionality policy, was not yet developed and 
institutionalised. 

Third, competition policy is crucial for the functioning of the market economy, the 
creation of which was on the agenda of all former socialist economies. It should be 
noted that socialist economic law did not know the concept of competition. The 
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economy in the socialist countries was based not on the principles of the competitive 
market, but on central planning. However, in the process of transition from a planned
to a market economy, the introduction of competition laws is a necessary step. There 
was not only the reception of EU competition rules and principles, but also the 
development of national competition laws necessary for effective functioning of the 
market. Hence, this circumstance makes competition policy an especially interesting 
case for the study, because it will allow for the exploration of the influence of parallel 
social processes.

Forth, the fact that EU competition policy underwent the modernisation of 
enforcement procedures just before the accession dates, raises the question about 
possible implications of the changing transplant on its reception.

Finally, competition policy is characterised by high level of activism of various 
economic interest groups. In the context of transplantation of EU law to countries 
with still developing civic participation, the policy area with high level of activism of 
economic interest groups might provide a more clear picture of the role of domestic  
interest groups in shaping the transplantation o EU regulatory law.

5.2.4. Criteria for Defining Subgroups of Countries 

Central Eastern European countries that joined the European Union on the 1st of May 
2004 did not form a uniform group. Countries in this group differ from each other not 
only in culture, language, and size, but also in their past experience. For example, the 
type of position these countries had in the Eastern Block. Also, the countries differ in 
the pattern of integration to the European Union. For example, political and economic 
relationships with the European Union were established not at the same time. 
Similarly, some countries signed the Europe Agreement establishing association with 
the European Union earlier, whereas other – later. Finally, not all candidate countries
were invited to start the Accession Negotiations from the first time. It is thus possible 
to distinguish different sub-groups within the group of applicant countries from 
Central Eastern Europe, depending on the past experience as well as the patter of 
integration to the European Union.

For the purposes of this research most interesting would be to subdivide the given 
group of countries with regard to three categories: (1) the historical past experience, 
namely, the position in the former Eastern Bloc, (2) the pattern of integration to the 
European Union, (3) accessibility of data.

1)  The historical past experience, namely, the position in the former Eastern Bloc:
The underlying premise here is that difference in political status in the former Eastern 
Bloc might result in differences in both (a) the way of integration to the European 
Union and (b) the pattern of transplantation of EU law. 
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5.2.5. Selection of Country Cases for Investigation 

Comparison of countries belonging the group of Central Eastern European aspirant 
countries that joined the European Union in 2004 allows for distinction of several 
subgroups with regard to (1) their historical past and (2) the so-called key 
“milestones” in the integration process presented in the table below (Table 5.2.5.).
With regard to (1) Historical past experience,  and, particularly, the political status in 
the former Eastern Bloc, three subgroups can be distinguished: (1) Visegrád club, (2) 
The Baltics, and (3) Ex-Yugoslavia. 

1. Subgroups with regard to historical past experience:

• Visegrád club359: The Czech Republic, Hungary, Poland, Slovakia
• The Baltics360: Estonia, Latvia, Lithuania
• Western Balkans: Slovenia

With regard to Integration to the European Union two periods with different subgroups 
can be distinguished, since two different external aspects define membership of the 
country in a particular subgroup respectively. Thus, during the first period,
membership in the subgroup is determined by both a country’s historical past 
experience and time of commencement of economic and political relationships with 
the European Union. However, during the second period membership in the subgroup 
is determined by EU enlargement policy solely.

359 The term Visegrád club refers to four countries (the Czech Republic, Hungary, Poland, and 
Slovakia) that belong to the so-called Visegrád Group, a regional military, economic, and energy 
cooperation, established on 15 February 1991. The key purposes were cooperation and furthering the 
integration into the European Union. The Visegrád Group is also sometimes referred to as the Visegrád 
Triangle, since it was the alliance of three states before the dissolution of Czechoslovakia in 1993. The 
term Visegrád club used to distinguish from the formal institutionalised setting of Visegrád Group.
360 The Baltics refers to the three northern European countries east of the Baltic sea (Estonia, Latvia, 
and Lithuania), the so-called Baltic States, the term used to denote some commonness in linguistic, 
geographical, geopolitical, or other aspects. The term Baltic States is a translation of term Pribaltika, 
widely used during Soviet times to refer to three republics. The current widespread use of the term, is, 
therefore, not unproblematic. Especially, because it establishes a belief that the three countries have the 
same history, culture, and language. However, nothing is less true. From the three only Lithuania has a 
long history of a statehood, back to 11th century, including periods when the whole territory of modern 
Latvia and southern part of Estonia, belonged to the Polish-Lithuanian Commonwealth. As noted 
Toomas Hendrik Ilves, a former President of Estonia, the only thing the three Baltic States have in 
common are occupations, deportations, annexation, sovietisation, collectivisation, russification.(See: 
Ilves, Toomas Hendrik (1999) “Estonia as a Nordic Country”. Speech by Toomas Hendrik Ilves, 
Minister of Foreign Affairs at the Swedish Institute for International Relations, 14 December 1999. ).  
It is thus not surprising that some commentators do not use the term in order to avoid this misplaced 
connotations, including indirect conformation of Russia’s geopolitical vision. With regard to Estonia, it 
should be added that Estonians prefer to not associate themselves with Central Eastern Europe.

This premise is supported by historical observations and the following argumentation: 
(1) first of all, different media as well as commentators reported that the European 
Union was not free from geopolitical stereotypes when drafting its policy towards 
Central Eastern Europe, what could have resulted in different patterns of both 
integration to the European Union as well as transplantation of law, (2) second, as we 
know from history, differences among countries in position within the former Eastern 
Bloc caused differences in socio-economic structure at the very start of the process of 
transition to the market economy, what, subsequently, could shape the integration to 
the European Union process, (3) third, following the logic of historical and 
sociological institutionalism, different past experience could have had an impact on 
institutional setting, institutional capacity, political culture, and legal culture of the 
applicant country, what then could cause differences in the process of integration to 
the European Union as well as differences in the pattern of transplantation of law.

2) The course of integration to the European Union
Hereby the argumentation is that the course of integration to the European Union to 
some extent determined the pattern of transplantation of EU law. The course of
integration to the European Union consists of a number of “milestones”: (1) the 
moment of establishment of first political and economic relations with the European 
Union, (2) the date of signing the first trade and economic cooperation agreement 
with the European Union, (3) the date of signing the Europe Agreement that
established an association with the European Union, (4) the date of national 
ratification of the Europe Agreement, (5) the date when the Europe Agreement came 
into force, (6) the date when the applicant country submitted the official application 
for membership of the European, (7) the date when the Accession Negotiations were 
started, and (8) the date when the Accession Negotiations were concluded.

3) Accessibility of data
Another important criterion for selecting of cases for investigation was the availability 
and accessibility of country data to the researcher, which is an important precondition 
for any research project.

Finally, as it was already mentioned, when selecting cases for comparison it is
important to avoid selection based on the dependent variable, because it may lead to 
biased research outcomes. It should be noted here that in this research the selection of 
cases is based on the differing contexts of legal transplantation, rather than the 
variation in the pattern of legal transplantation. In fact, the patterns of legal 
transplantation will have to be established yet.
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5.2.5. Selection of Country Cases for Investigation 

Comparison of countries belonging the group of Central Eastern European aspirant 
countries that joined the European Union in 2004 allows for distinction of several 
subgroups with regard to (1) their historical past and (2) the so-called key 
“milestones” in the integration process presented in the table below (Table 5.2.5.).
With regard to (1) Historical past experience,  and, particularly, the political status in 
the former Eastern Bloc, three subgroups can be distinguished: (1) Visegrád club, (2) 
The Baltics, and (3) Ex-Yugoslavia. 

1. Subgroups with regard to historical past experience:

• Visegrád club359: The Czech Republic, Hungary, Poland, Slovakia
• The Baltics360: Estonia, Latvia, Lithuania
• Western Balkans: Slovenia

With regard to Integration to the European Union two periods with different subgroups 
can be distinguished, since two different external aspects define membership of the 
country in a particular subgroup respectively. Thus, during the first period,
membership in the subgroup is determined by both a country’s historical past 
experience and time of commencement of economic and political relationships with 
the European Union. However, during the second period membership in the subgroup 
is determined by EU enlargement policy solely.

359 The term Visegrád club refers to four countries (the Czech Republic, Hungary, Poland, and 
Slovakia) that belong to the so-called Visegrád Group, a regional military, economic, and energy 
cooperation, established on 15 February 1991. The key purposes were cooperation and furthering the 
integration into the European Union. The Visegrád Group is also sometimes referred to as the Visegrád 
Triangle, since it was the alliance of three states before the dissolution of Czechoslovakia in 1993. The 
term Visegrád club used to distinguish from the formal institutionalised setting of Visegrád Group.
360 The Baltics refers to the three northern European countries east of the Baltic sea (Estonia, Latvia, 
and Lithuania), the so-called Baltic States, the term used to denote some commonness in linguistic, 
geographical, geopolitical, or other aspects. The term Baltic States is a translation of term Pribaltika, 
widely used during Soviet times to refer to three republics. The current widespread use of the term, is, 
therefore, not unproblematic. Especially, because it establishes a belief that the three countries have the 
same history, culture, and language. However, nothing is less true. From the three only Lithuania has a 
long history of a statehood, back to 11th century, including periods when the whole territory of modern 
Latvia and southern part of Estonia, belonged to the Polish-Lithuanian Commonwealth. As noted 
Toomas Hendrik Ilves, a former President of Estonia, the only thing the three Baltic States have in 
common are occupations, deportations, annexation, sovietisation, collectivisation, russification.(See: 
Ilves, Toomas Hendrik (1999) “Estonia as a Nordic Country”. Speech by Toomas Hendrik Ilves, 
Minister of Foreign Affairs at the Swedish Institute for International Relations, 14 December 1999. ).  
It is thus not surprising that some commentators do not use the term in order to avoid this misplaced 
connotations, including indirect conformation of Russia’s geopolitical vision. With regard to Estonia, it 
should be added that Estonians prefer to not associate themselves with Central Eastern Europe.
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2. Subgroups with regard to Integration to the European Union

First period (membership determined by country’s historical past experience and the 
start of economic and political relationships with the European Union): 

• Early starters – Visegrád group
• Late comers – The Baltics + Ex-Yugoslavia

Second period (membership determined by EU enlargement policy solely):
• Luxembourg group – 3 Visegrád, 1 Baltic, 1 Ex-Yugoslavia
• Helsinki group – 1 Visegrád, 2 Baltics

Since the aim of this research is to provide the best explanation for transplantation of 
EU law during the integration process to the European Union of countries that joined 
the European Union in 2004, the task is to find the two most representative cases.
Despite their late start, both Estonia and Slovenia were invited to start the Accession 
Negotiations together with the three early starters from the Visegrád group and thus 
share the membership with these countries in the so-called Luxembourg group. 
Therefore, both were not selected for the comparative study, as the aim is to select the 
most representative countries. Besides, Slovenia is a case on its own due to its past 
experience. Similarly, Slovakia shall also be disregarded as a potential case study, 
because it belonged to the subgroup of early starters.
Consequently, the choice is between Poland, the Czech Republic, and Hungary on the 
one side and Latvia or Lithuania on the other side. Since the researcher has more 
preliminary knowledge about the historical past of Lithuanian and Poland as well as 
being more familiar with the process of integration to the European Union of those 
two countries, not to mention the knowledge of both languages, the choice was 
obvious.
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National Government vs. National Agency 
As Lithuania was part of the Soviet Union, the national pseudo-government had no 
authority to take decisions in the areas of fiscal policy, banking, or foreign trade. 
Moreover, a great number of state owned companies were directly controlled by the 
central authority of the Soviet Union, the so-called Central Planning Bureau. As a 
consequence, the national authorities in the occupied country only exercised 
regulations that were laid down from the top, the central authority of the Soviet 
Union, without any real decision-making power in most important economic areas. If 
there was a need to develop an industrial field or build a bigger factory, then such 
decisions had to be taken by the Central Planning Bureau of the Soviet Union, which 
had a final word on distribution of resources among soviet republics. Fighting for 
more resources from the central pot of the Soviet Union was an important task of the 
national authority, popularly known as “salami diplomacy”. In sum, the role of 
Lithuanian national authority was more comparable to the one of the national agency, 
than national government.

Limited Private Ownership vs. Collectivisation
Poland was the only country in the Soviet bloc that maintained private ownership of 
land. Differently from Poland, in Lithuania private ownership of land was abandoned. 
The forced large-scale collectivisation of agriculture in Lithuania began in 1947, and 
was completed after the mass deportation in March 1949. Private farms were 
confiscated; farmers were forced to join the so-called collective farms “kolkhoz”.365

As a result, Lithuania had only a miserable share of a private sector.

Re-Establishment of the Independence
Though both Poland and Lithuania were occupied by the Soviet Union, Lithuania, 
differently from Poland, was factually deleted from the geopolitical map.

365 Members of kolkhoz were allowed to hold a small area of private land and some animals. The size 
of the private plot varied over the Soviet period but was usually about 1 acre (0.40 ha). Before 
the Russian Revolution of 1917 a peasant with less than 13.5 acres (5.5 ha) was considered too poor to 
maintain a family. See: Roy D Laird, Collective Farming In Russia; A Political Study Of The Soviet 
Kolkhozy (U Microfilms 1972), 120.
Besides, members of the kolkhoz were required to do a minimum number of days work per year on 
both the kolkhoz and on other government work such as road building. In one kolkhoz the requirements 
were a minimum of 130 days a year for each able-bodied adult and 50 days per boy aged between 12 
and 16. That was distributed around the year according to the agricultural cycle. See: Fedor Belov, The 
History Of A Soviet Collective Farm (Frederick A Praeger 1955) 87.
Further, a system of internal passports prevented movement from rural areas to urban areas. Until 1969 
all children born on a collective farm were forced by law to work there as adults unless they were 
specifically given permission to leave. Caroline Humphrey, Karl Marx Collective: Economy, Society 
And Religion In A Siberian Collective Farm (Cambridge University Press 1983) 96. See also: Caroline 
Humphrey, Marx Went Away--But Karl Stayed Behind (University of Michigan Press 1998).
In effect, farmers became tied to their kolkhoz in what may be described as a system of "neo-serfdom", 
in which the Communist bureaucracy replaced the former landowners. See: Merle Fainsod, How 
Russia Is Ruled (Harvard University Press 1963) 570.

5.2.6. Preliminary External Comparison of Poland and Lithuania

Poland and Lithuania were chosen as the most different, but also the most interesting 
and accessible cases for a comparative analysis of legal transplantation patterns. Both 
countries differ from each other not only in size361, but also in a number of other 
characteristics, such as: (1) historical past experience, especially with regard to Soviet 
times, (2) method of economic transition to a market economy, (3) socio-economic 
structure and institutional setting, (4) political system, (5) legal culture, and, finally, 
(6) the pattern of integration to the European Union. Below the main aspects of these 
differences are discussed in detail.

5.2.6.1. Differences in Past (Soviet) Experience 

Although both Lithuania and Poland belonged to the so-called eastern Block led by 
the Soviet Union, there were several differences in their Soviet time experience: a 
political-legal status in the Eastern Block, the autonomy of the national government, 
and the scope of a private ownership.

Satellite vs. Vassal 
First of all, Poland retained more sovereignty during the Soviet times than Lithuania. 
Poland was occupied362 by the Soviet Union as a result of  the secret protocol of the 
Molotov-Ribbentrop pact.363 After World War  II Poland was converted into a Soviet 
controlled satellite state. 
Lithuania, after a short stint at independence between the two World Wars, was 
occupied and annexed by the Soviet Union in June 1940 and remained under Soviet 
rule for nearly half a century.364 As a result, Lithuania, similarly as Latvia and 
Estonia, became the vassals of the Soviet Union.

361 In 1991, Poland, with a population of about 38,245 million, was more than ten times bigger than 
Lithuania, whose population in 1991 was about 3,704 millions. It is worth mentioning, that this rate is 
rapidly changing.  According to Lithuanian Statistics Agency, in 2013 Lithuania’s population dropped 
to 2,944 million. Differently from Lithuania, Poland’s population remained almost the same  – in 2013 
there was about 38,496 million, according to Polish Statistics Agency. Thus, in 2013 Poland was 
already 13 times bigger than Lithuania.
362 Soviet troops were stationed in Poland from 1945 till 1993, but only in 1956 the presence of those 
troops was officially recognised. Therefore, the period between 1945 and 1956 is called occupation. 
However, other scholars consider the whole period till 1989 as a period of Soviet occupation. The 
Polish Government in Exile existed till 1990. See: http://www.polishhistory.pl/
363 The secret protocol of the Molotov-Ribbentrop pact stipulated Poland to be split between Soviet 
Union and Nazi Germany. After the end of World War II, the Soviet Union kept most of territories it 
occupied in 1939, except some areas near Białystok and Przemyśl. See: Gerhard L Weinberg, A World 
At Arms: A Global History Of World War II (Cambridge University Press 1994)  963. 
364 With the exception of a Nazi occupation during the World War II between 1941 and 1944.
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National Government vs. National Agency 
As Lithuania was part of the Soviet Union, the national pseudo-government had no 
authority to take decisions in the areas of fiscal policy, banking, or foreign trade. 
Moreover, a great number of state owned companies were directly controlled by the 
central authority of the Soviet Union, the so-called Central Planning Bureau. As a 
consequence, the national authorities in the occupied country only exercised 
regulations that were laid down from the top, the central authority of the Soviet 
Union, without any real decision-making power in most important economic areas. If 
there was a need to develop an industrial field or build a bigger factory, then such 
decisions had to be taken by the Central Planning Bureau of the Soviet Union, which 
had a final word on distribution of resources among soviet republics. Fighting for 
more resources from the central pot of the Soviet Union was an important task of the 
national authority, popularly known as “salami diplomacy”. In sum, the role of 
Lithuanian national authority was more comparable to the one of the national agency, 
than national government.

Limited Private Ownership vs. Collectivisation
Poland was the only country in the Soviet bloc that maintained private ownership of 
land. Differently from Poland, in Lithuania private ownership of land was abandoned. 
The forced large-scale collectivisation of agriculture in Lithuania began in 1947, and 
was completed after the mass deportation in March 1949. Private farms were 
confiscated; farmers were forced to join the so-called collective farms “kolkhoz”.365

As a result, Lithuania had only a miserable share of a private sector.

Re-Establishment of the Independence
Though both Poland and Lithuania were occupied by the Soviet Union, Lithuania, 
differently from Poland, was factually deleted from the geopolitical map.

365 Members of kolkhoz were allowed to hold a small area of private land and some animals. The size 
of the private plot varied over the Soviet period but was usually about 1 acre (0.40 ha). Before 
the Russian Revolution of 1917 a peasant with less than 13.5 acres (5.5 ha) was considered too poor to 
maintain a family. See: Roy D Laird, Collective Farming In Russia; A Political Study Of The Soviet 
Kolkhozy (U Microfilms 1972), 120.
Besides, members of the kolkhoz were required to do a minimum number of days work per year on 
both the kolkhoz and on other government work such as road building. In one kolkhoz the requirements 
were a minimum of 130 days a year for each able-bodied adult and 50 days per boy aged between 12 
and 16. That was distributed around the year according to the agricultural cycle. See: Fedor Belov, The 
History Of A Soviet Collective Farm (Frederick A Praeger 1955) 87.
Further, a system of internal passports prevented movement from rural areas to urban areas. Until 1969 
all children born on a collective farm were forced by law to work there as adults unless they were 
specifically given permission to leave. Caroline Humphrey, Karl Marx Collective: Economy, Society 
And Religion In A Siberian Collective Farm (Cambridge University Press 1983) 96. See also: Caroline 
Humphrey, Marx Went Away--But Karl Stayed Behind (University of Michigan Press 1998).
In effect, farmers became tied to their kolkhoz in what may be described as a system of "neo-serfdom", 
in which the Communist bureaucracy replaced the former landowners. See: Merle Fainsod, How 
Russia Is Ruled (Harvard University Press 1963) 570.
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policies. As a result, the first independent attempts in the area of state regulation were 
sometimes quite controversial. For instance, until late 1992, the Lithuanian central 
bank was not only controlling commercial banks, but also itself acting as a 
commercial bank.366 Moreover, until 1993, “Lithuania’s practice of monetary policy 
was erratic and the position of the Bank of Lithuania was dubious at best”367.

Delayed Development of the Banking System
In Lithuania, like in the other two Baltic States, the development of a banking system 
was for several years a rather bumpy road: it was often punctuated by banking crises
that set the financial sector back.368 Although Lithuania broke up all links with the 
former Soviet banking system and licensed a large number of new private banks
almost immediately after the re-establishment of independence, the banking sector 
even four years later was still in a very rudimentary stage. A significant proportion of 
banking sector assets were still state-owned and foreign presence was very limited. 
State owned banks, if accounts were compiled in accordance with International 
Accounting Standards, would have been deemed insolvent; and there was a severe 
shortage of modern banking skills in credit risk assessment and asset liability 
management. This was because in the planned economy, banks acted as fiscal agents 
and not as independent allocators of resources.369

5.2.6.4. Differences in Political System

Other differences between Poland and Lithuania are related to the development of a 
political system, including the form of governance. Here, an interesting aspect is that 
Poland and Lithuania had more distinct forms of governance at the beginning of 
European integration but then moved to a quite similar form of governance.370

366 BIS 1996, Lithuania, II.
367 Kustaa Äimä, 'Central Bank Independence In The Baltic Countries' (1998) 4 Review of Economies 
in Transition: Idäntalouksien Katsauksia, Bank of Finland, Institute for Economies in Transition, 
BOFIT, 8.
368 Alexander Fleming, former sector manager at World Bank, in an introduction to the Report by Helo 
Meigas on the use of development oriented equity investment as a tool for restructuring transition 
banking sectors. World Bank, 'Using Development Oriented Equity Investment As A Tool For 
Restructuring Transition Banking Sectors: Lessons Learned From A Swedish Government Equity 
Investment Fund In The Context Of World Bank Financial Sector Development Projects In The Baltic
Countries.' (2001).
369 World Bank (2001) 1.
370 There are also differences in the organisation of national legislations. Poland has the bicameral 
parliament, called National Assembly (Zgromadzenie Narodowe), consisting from the Sejm, which is 
the lower chamber with 460 members, and the Senate, the upper chamber with 100 members, re-
established by the Round Table Agreement. Differently, Lithuania established a unicameral parliament, 
called Seimas, with 141 seats. However, this aspect seems to me less important than differences and 
similarities in the form of governance.

Differently from Poland, Lithuania not only had to change a political regime to a 
democratic one, but also had to re-establish its factual political and economic 
independence after the years of occupation by the Soviet Union.

5.2.6.2. Differences in the Method of Economic Transition 

Earlier vs. Later
Due to differences in both the political status and the structure of private ownership, 
Poland was earlier than Lithuania in starting economic reforms leading to a market 
economy. For instance, Poland was the first Central European economy to introduce a 
competition law after the dissolution of the pseudo-communist regime.

“Shock Therapy” vs. Gradualism
Besides that, not only was Poland earlier to start with economic reforms, it had a
different path of the economic transition than Lithuania: Poland had implemented the 
extreme liberalist economic reform, popularly known as a Shock Therapy, which 
included an immediate withdrawal of regulations, price controls, and subsidies to state 
owned enterprises, whereas Lithuania opted for a more gradualist reform of economy. 
One of the reasons why Lithuania chose for a more graduate approach was its 
economic and monetary dependence to the remains of the former Soviet Union. 

5.2.6.3. Differences in Socio-Economic Structure and Institutional Setting

Economic Reform, but first – Economic & Monetary Independence
For some, this might come as a surprise, but at that time Lithuania was a part of a 
rouble zone without its own currency. In the past, Lithuania was fully economically 
integrated into the Soviet Union, therefore, its industrial production was dependent on
imports from the former Soviet Union. Thus, the first task for an independent 
Lithuania was not only to economically separate itself from the remains of the Soviet 
Union, but also to create own state governance and economic structures; and then to 
find ways how to compensate the losses experienced because of breaking economic 
links with the former Soviet Union.

Economic Reform, but first – setting Legal & Administrative Institutions 
Since Lithuania was an integral part of the Soviet Union, it lacked a basic legal 
framework. The legal system, including the system of national courts, still had to be 
developed. Thus, not only Lithuania had to implement free market reforms, but, at the 
same time, to develop national administrative, governmental, and legal structures.

Inexperience in State Regulation Fields
During the Soviet era, Lithuanian authorities did not have a lot authority. Therefore,
there was little experience in state regulation fields, such as fiscal or monetary 
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policies. As a result, the first independent attempts in the area of state regulation were 
sometimes quite controversial. For instance, until late 1992, the Lithuanian central 
bank was not only controlling commercial banks, but also itself acting as a 
commercial bank.366 Moreover, until 1993, “Lithuania’s practice of monetary policy 
was erratic and the position of the Bank of Lithuania was dubious at best”367.

Delayed Development of the Banking System
In Lithuania, like in the other two Baltic States, the development of a banking system 
was for several years a rather bumpy road: it was often punctuated by banking crises
that set the financial sector back.368 Although Lithuania broke up all links with the 
former Soviet banking system and licensed a large number of new private banks
almost immediately after the re-establishment of independence, the banking sector 
even four years later was still in a very rudimentary stage. A significant proportion of 
banking sector assets were still state-owned and foreign presence was very limited. 
State owned banks, if accounts were compiled in accordance with International 
Accounting Standards, would have been deemed insolvent; and there was a severe 
shortage of modern banking skills in credit risk assessment and asset liability 
management. This was because in the planned economy, banks acted as fiscal agents 
and not as independent allocators of resources.369

5.2.6.4. Differences in Political System

Other differences between Poland and Lithuania are related to the development of a 
political system, including the form of governance. Here, an interesting aspect is that 
Poland and Lithuania had more distinct forms of governance at the beginning of 
European integration but then moved to a quite similar form of governance.370

366 BIS 1996, Lithuania, II.
367 Kustaa Äimä, 'Central Bank Independence In The Baltic Countries' (1998) 4 Review of Economies 
in Transition: Idäntalouksien Katsauksia, Bank of Finland, Institute for Economies in Transition, 
BOFIT, 8.
368 Alexander Fleming, former sector manager at World Bank, in an introduction to the Report by Helo 
Meigas on the use of development oriented equity investment as a tool for restructuring transition 
banking sectors. World Bank, 'Using Development Oriented Equity Investment As A Tool For 
Restructuring Transition Banking Sectors: Lessons Learned From A Swedish Government Equity 
Investment Fund In The Context Of World Bank Financial Sector Development Projects In The Baltic
Countries.' (2001).
369 World Bank (2001) 1.
370 There are also differences in the organisation of national legislations. Poland has the bicameral 
parliament, called National Assembly (Zgromadzenie Narodowe), consisting from the Sejm, which is 
the lower chamber with 460 members, and the Senate, the upper chamber with 100 members, re-
established by the Round Table Agreement. Differently, Lithuania established a unicameral parliament, 
called Seimas, with 141 seats. However, this aspect seems to me less important than differences and 
similarities in the form of governance.
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Here it is important to point that a semi-presidential form of governance, because of 
its character, may include conflicts between the Prime Minister and the President, 
especially, when the President enjoys popular support and /or support of the biggest 
opposition party in a two party system. The intra-executive376 conflict, defined as the 
competition between the Prime Minister and the President over the control of the 
executive branch, may destabilise a political system. The intra-executive conflicts are 
seemed particularly harmful in foreign relations377, e.g. European Integration. 

5.2.6.5. Differences in Legal Culture

Poland and Lithuania had a joint statehood for more than 400 years, including a 
shared legal culture. Furthermore, Lithuania and Poland can be seen as founders of the 
European Constitutional law tradition: the Constitution of 3 May 1791, adopted by the 
Great Sejm378 in 1788, was Europe’s first modern written national constitution, to 
whose development contributed not only Lithuanian and Polish political and legal 
thinkers, such as Stanisław Konarski, Józef Wybicki, Hugo Kołłątaj, Stanisław 
Staszic, but also Jean-Jacques Rouseau and Abbé de Mably. However, the later 
following partitions of the Commonwealth, as well as other historical developments,
caused both countries to develop divergent legal cultures. Whereas Lithuania’s legal 
culture was to a large degree influenced by French and Dutch legal tradition, Poland 
has developed a legal culture more close to German legal tradition.
Lithuania was influenced by French and Dutch law twice: first, prior to annexation by 
the Soviet Union in 1940, and then again, after the re-establishment of independence 
in 1990. Consequently, the legal culture of Lithuania is classified as being of French 
legal origin.379 On the other hand, at the start of democratic transition, Lithuania was 
intensively consulted by Nordic and American legal specialists on reform of the legal 
system and establishment of governmental structures. Some of these consultants were 
Americans of Lithuanian origin, like Professor Tadas Klimas, who returned to his 
parent’s native country and served as Chief legal Counsel to Vytautas Landsbergis 
when he was the Chairman of the Lithuanian Parliament. Moreover, Lithuania
established the first and, at that time, the only American-style law school in Europe. 

376 Roper (2002).
377 Margit Tavits, Presidents With Prime Ministers (Oxford University Press 2008).
378 The Great Sejm, also known as Four-year Sejm, was the parliament of the Polish-Lithuanian 
Commonwealth, aiming to restore sovereignty 
379 Simeon Djankov, Caralee McLiesh and Andrei Shleifer, 'Private Credit In 129 Countries' (2005) 
January NBER Working Paper <http://www.nber.org/papers/w11078.pdf> accessed 5 March 2015. 
However, Mathias M. Siems criticises classification into different legal families, especially, when 
neighbouring countries are classified as following a different tradition. See: Mathias M. Siems, 'Legal 
Origins: Reconciling Law & Finance And Comparative Law' [2006] Centre for Business Research, 
University Of Cambridge, Working Paper No. 321 
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.167.5509&rep=rep1&type=pdf>.

Poland’s political system has changed in the past years from a semi-presidential371

republic at the beginning of democratic transformation to the parliamentary system 
with the President. Presidency in Poland has long traditions and was re-established by 
the Round Table Agreement of 1989 to replace the communist Council of State, 
which was acting as the primary executive organ of government. The Constitution of 
1997 defined the system of the Polish Republic as a parliamentary-cabinet and gave 
full control of the executive branch to the Prime Minister but reserved considerable 
powers for the President in other fields of governance. The actual position of the 
President depends on the political support in the society and on his relations with 
parliamentary parties. These constitutional changes were stipulated by changes in 
party system: from highly fragmented multi-party system to the two-party system by 
the end of accession.372

Similarly as Poland, Lithuania also had changes in the form of governance. However, 
differently from Poland, Lithuania moved from a parliamentary republic to a semi-
presidential373 republic, which may take a more presidential form of governance or a 
more parliamentarian type depending on the incumbent president’s political authority 
and support from the governing majority in the parliament. This form of governance 
makes Lithuania more unpredictable and sensitive to changes of power in domestic 
politics, with the result of a more vulnerable political system.

Thus, it seems that in the early period the legislative process in Poland contained more 
check-ins than in Lithuania. With regard to the governance form, by the end of 
integration process it seemed that the Lithuanian semi-presidential form of 
governance resembled very much the Polish parliamentary-cabinet form of 
governance, despite differences in terminology. 374 For instance, in Poland as well as 
in Lithuania, both the government and the president have competencies in national, 
foreign, and EU policies. The constitutions of both countries say that although the 
president of the country acts as representative of the state, the foreign policy is 
implemented together with the Prime Minister (Government) and the minister of 
foreign affairs.375

371 See: Maurice Duverger, 'A New Political System Model: Semi-Presidential Government' (1980) 8 
European Journal of Political Research.
372 Jerzy J. Wiatr, 'President In The Polish Parliamentary Democracy' (2000) XXXVII Prospects for 
Democracy in Central and Eastern Europe. 
373 Although majority of  Lithuanian scholars refer to the current form of governance as semi-
presidential , some Lithuanian scholars prefer the use of parliamentary-presidential to underline the 
limited powers of the president. For instance, in: Alvydas Lukošaitis, 'Prezidentas Lietuvos Politinėje 
Sistemoje: Vietos Ir Galių Paieškos [The President In The Political System Of Lithuania: Seeking His 
Place And Powers]' (1998) 2 Politologija. 
374 Interestingly enough it seems to be a different interpretation of the meaning of the term “semi-
presidential republic” in Polish and Lithuanian academic discourses. But see: Steven D. Roper, 'Are All 
Semipresidential Regimes The Same? A Comparison Of Premier-Presidential Regimes' (2002) 34 
Comparative Politics.
375 See Article 84 of Lithuanian  Constitution and Articles 133 and 146 of Polish Constitution. 
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Here it is important to point that a semi-presidential form of governance, because of 
its character, may include conflicts between the Prime Minister and the President, 
especially, when the President enjoys popular support and /or support of the biggest 
opposition party in a two party system. The intra-executive376 conflict, defined as the 
competition between the Prime Minister and the President over the control of the 
executive branch, may destabilise a political system. The intra-executive conflicts are 
seemed particularly harmful in foreign relations377, e.g. European Integration. 

5.2.6.5. Differences in Legal Culture

Poland and Lithuania had a joint statehood for more than 400 years, including a 
shared legal culture. Furthermore, Lithuania and Poland can be seen as founders of the 
European Constitutional law tradition: the Constitution of 3 May 1791, adopted by the 
Great Sejm378 in 1788, was Europe’s first modern written national constitution, to 
whose development contributed not only Lithuanian and Polish political and legal 
thinkers, such as Stanisław Konarski, Józef Wybicki, Hugo Kołłątaj, Stanisław 
Staszic, but also Jean-Jacques Rouseau and Abbé de Mably. However, the later 
following partitions of the Commonwealth, as well as other historical developments,
caused both countries to develop divergent legal cultures. Whereas Lithuania’s legal 
culture was to a large degree influenced by French and Dutch legal tradition, Poland 
has developed a legal culture more close to German legal tradition.
Lithuania was influenced by French and Dutch law twice: first, prior to annexation by 
the Soviet Union in 1940, and then again, after the re-establishment of independence 
in 1990. Consequently, the legal culture of Lithuania is classified as being of French 
legal origin.379 On the other hand, at the start of democratic transition, Lithuania was 
intensively consulted by Nordic and American legal specialists on reform of the legal 
system and establishment of governmental structures. Some of these consultants were 
Americans of Lithuanian origin, like Professor Tadas Klimas, who returned to his 
parent’s native country and served as Chief legal Counsel to Vytautas Landsbergis 
when he was the Chairman of the Lithuanian Parliament. Moreover, Lithuania
established the first and, at that time, the only American-style law school in Europe. 

376 Roper (2002).
377 Margit Tavits, Presidents With Prime Ministers (Oxford University Press 2008).
378 The Great Sejm, also known as Four-year Sejm, was the parliament of the Polish-Lithuanian 
Commonwealth, aiming to restore sovereignty 
379 Simeon Djankov, Caralee McLiesh and Andrei Shleifer, 'Private Credit In 129 Countries' (2005) 
January NBER Working Paper <http://www.nber.org/papers/w11078.pdf> accessed 5 March 2015. 
However, Mathias M. Siems criticises classification into different legal families, especially, when 
neighbouring countries are classified as following a different tradition. See: Mathias M. Siems, 'Legal 
Origins: Reconciling Law & Finance And Comparative Law' [2006] Centre for Business Research, 
University Of Cambridge, Working Paper No. 321 
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.167.5509&rep=rep1&type=pdf>.
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5.2.6.6. Differences in Integration to the European Union

Finally, as a consequence of different political and economic circumstances as well as 
changing international situation, Poland started earlier integration to the European 
Union than Lithuania. Poland was among the first Central Eastern European countries 
to sign the agreement on trade and economic cooperation with the European 
Community, and, soon afterwards, the association agreement. Poland’s integration to 
the international community was strongly supported by the West. Consequently, 
Poland could start its preparations for membership in the European Union earlier and 
was invited with the first group of countries to start the Accession Negotiations.
Differently, Lithuania at that time only began its fight for re-establishment of political 
independence. 

Moreover, though Lithuania declared the re-establishment of its independence on the 
11th of March 1990, the proclamation was not generally recognised until September of 
1991, after the failure of August Coup in Moscow. Consequently, Lithuania had to 
rapidly develop as an independent state in order to be invited to the European Union 
together with the first group of countries. The delay in the integration to the European 
Union process delayed the start of legal transplantation. Besides, Lithuania was not 
helped by the fact that it had to transpose the same amount of law as other aspiring 
countries, only in a much shorter period and with the capacities of a small country. 
Indeed, Poland, with a population of about 38.245 million385 in 1991, was more than 
twelve times bigger than Lithuania, whose population in 1991 was about 3.704 
million.386

This is only a brief indication of key differences between the two recipient countries. 
However, how these and other specific qualities of the recipient countries, as well as 
other non-recipient related conditions, did influence the process of legal 
transplantation has to be revealed in analysis of the findings from the in-depth case 
studies.

385 Polish Statistics Agency.
386 Worth mentioning that from 1991 Lithuania’s population is continuously diminishing. According to 
Lithuanian Statistics Agency, in 2013 Lithuania’s population dropped to 2.944 million. Differently 
from Lithuania, Poland’s population remained almost the same – in 2013 were was about 38,496 
million, according to Polish Statistics Agency.

Differently, Poland is classified by legal scholars as following the German legal 
tradition.380 Thus, it is not surprising that Poland established the School of German 
Law at the prestigious Jagellonian University in Cracow381, which aimed to expose 
Polish law students to the fundamentals of the German and European legal systems as 
well as to intensify academic cooperation between Poland and Germany.382

On the other hand, there were also some common features inherited from the Soviet 
period. For instance, during the Soviet time the judicial systems of both countries 
reflected the communists’ disdain for the concept of judicial independence. 
In Poland the independent judiciary, a concept rooted already in the Constitution of 
1791, was re-established in 1989 with the Round Table Agreement between the 
Communist Government and the Solidarity Movement. In Lithuania the re-
establishment of an independent judiciary came later than in Poland. Second, both 
Poland and Lithuania inherited Soviet-style statutes, written in vague language and 
aiming to protect the communist order. 

Indeed, during the Soviet period the judiciary in both countries served to support the 
established regime. However, it seems that Poland’s judiciary was less controlled by 
state security services. On the contrary, Lithuanian judiciary was closely linked to 
security services. For instance, everyone willing to study law at Vincas Kapsukas
University383 had to fill in a KGB form to receive a Second degree of trust and only 
children of “clean” parents could study at the university, especially, law. Also, every 
judge had to be a member of the Communist Party, no matter whether they wanted it 
or not. It should be noted that after the re-establishment of independence in Lithuania 
the lawyers did not change, but remained the same – educated in the Soviet Union in a 
tradition of the Soviet legal education. It would be impossible to change the minds of 
all judges and jurists in one day. As a result the judiciary, and the legal system in 
general, of independent Lithuania continued to be disrespected and disregarded.384

380 Djankov et al. (2005).
381 It should be noted that the School of German Law was established only in 1997, which is rather late.  
Nevertheless, this fact shows Poland’s proximity with the German legal tradition .
382 Krzystof Oplustil, 'The School Of German Law In Cracow Celebrates Its 5Th Anniversary' (2003) 4 
German Law Journal. 
383 The University was named after Vincas Kapsukas, the founder of Lithuanian Communist Party, in 
1955. After the University had been awarded the Order of the Red Banner of Labour in 1971 and 
the Order of Friendship of Peoples in 1979, its full name until 1990 was Vilnius Order of the Red 
Banner of Labour and Order of Friendship of Peoples V. Kapsukas State University.
384 On disrespect to law in Eastern Europe, especially in those countries formerly part of or closely 
influenced by the Soviet Union, see: Denis J. Galligan, 'Legal Failure: Law And Social Norms In Post-
Communist Europe', Law and Informal Practices in Post-Communist Societies (1st edn, Oxford 
University Press 2003) 
<http://www.oxfordscholarship.com/view/10.1093/acprof:oso/9780199259366.001.0001/acprof-
9780199259366-chapter-1> accessed 6 March 2015. 
But see research by James Gibson, who found that general attitudes of respect for law or the rule for of 
law do not differ markedly from attitudes in a sample of Western countries: James L. Gibson, 'Russian 
Attitudes Towards The Rule Of Law: An Analysis Of Survey Data', Law and Informal Practices: The 
Post-Communist Experience (1st edn, Oxford University Press 2003).
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5.2.6.6. Differences in Integration to the European Union

Finally, as a consequence of different political and economic circumstances as well as 
changing international situation, Poland started earlier integration to the European 
Union than Lithuania. Poland was among the first Central Eastern European countries 
to sign the agreement on trade and economic cooperation with the European 
Community, and, soon afterwards, the association agreement. Poland’s integration to 
the international community was strongly supported by the West. Consequently, 
Poland could start its preparations for membership in the European Union earlier and 
was invited with the first group of countries to start the Accession Negotiations.
Differently, Lithuania at that time only began its fight for re-establishment of political 
independence. 

Moreover, though Lithuania declared the re-establishment of its independence on the 
11th of March 1990, the proclamation was not generally recognised until September of 
1991, after the failure of August Coup in Moscow. Consequently, Lithuania had to 
rapidly develop as an independent state in order to be invited to the European Union 
together with the first group of countries. The delay in the integration to the European 
Union process delayed the start of legal transplantation. Besides, Lithuania was not 
helped by the fact that it had to transpose the same amount of law as other aspiring 
countries, only in a much shorter period and with the capacities of a small country. 
Indeed, Poland, with a population of about 38.245 million385 in 1991, was more than 
twelve times bigger than Lithuania, whose population in 1991 was about 3.704 
million.386

This is only a brief indication of key differences between the two recipient countries. 
However, how these and other specific qualities of the recipient countries, as well as 
other non-recipient related conditions, did influence the process of legal 
transplantation has to be revealed in analysis of the findings from the in-depth case 
studies.

385 Polish Statistics Agency.
386 Worth mentioning that from 1991 Lithuania’s population is continuously diminishing. According to 
Lithuanian Statistics Agency, in 2013 Lithuania’s population dropped to 2.944 million. Differently 
from Lithuania, Poland’s population remained almost the same – in 2013 were was about 38,496 
million, according to Polish Statistics Agency.
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6.1. Introduction

This chapter analyses the main features of the EU enlargement process with the aim to
establish which main (policy) instruments shaped the transplantation of the EU 
regulatory models to Central Eastern European aspirant countries. The main focus 
therefore lies on development of both the EU enlargement policy and the 
approximation requirement. By the same, the transplantation of EU law to aspirant 
countries is approached as an integral part of the EU enlargement process. 

The chapter consists of two analytical parts: (1) the exploration of the enlargement 
process of the European Union, alongside the analysis of development of the EU 
enlargement policy; and (2) the analysis of the essence of the approximation 
requirement and its development throughout the enlargement process.
Both the EU enlargement policy and the approximation requirement are interpreted as 
contextual conditions that institutionalised the process of transplantation of Acquis 
Communautaire to Central Eastern European countries aspiring for membership in the 
European Union. 

The first part of the chapter focuses primarily on development of the EU enlargement 
policy and how it shaped the transplantation of the EU regulatory models to the 
aspirant countries. Three periods of the integration process are distinguished and 
analysed: the early period, pre-accession, and accession. Each period denotes the 
development of a different quality of political relations between the European Union 
and the aspirant countries, which is then mirrored in the changing EU enlargement 
policy. 

In the second part of the chapter, the meaning of legal approximation in the aspirant
countries is established and defined. Subsequently, the analysis of how the 
approximation requirement developed during the process of enlargement is presented.
The first section defines the meaning of approximation within the context of 
establishment of the common market. Other sections are devoted to the analysis of 
content and scope of the approximation requirement in the EU relations with third 
countries. For this purpose the legal origins of the approximation requirement in the 
Treaty establishing the European Communities are highlighted. Next follows a
discussion of approximation commitments under the Europe Agreements. The fourth 
and fifth sections analyse the change of the scope and manner of the approximation 
requirement during the enlargement process. The section thereafter looks at external 
incentives for the continuation of approximation in the acceding countries in the 
period after conclusion of the Accession Negotiations, but just before membership in 
the European Union. The seventh section defines the approximation requirement in 
the field of competition policy, which was formulated both earlier and with more 
rigour than approximation requirements in other policy areas. 
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enemy from which the Western countries had to be defended by NATO alliance in 
case of attack. The change in perception came only after the warming up of political 
climate in the relationship between the Soviet Union and the United States. This,
probably, would not have happened had Mikhail Gorbachev not came to the post of 
the Secretary of the Communist Party of the Soviet Union. The Gorbachev’s initiated 
liberalisation reforms of perestroika and glasnost, as well as the change of the 
strategic goals of the Soviet Union from an ‘arms race’ to ‘economic growth’, led to 
the changes in the foreign policy. The Soviet Union agreed with the United States on 
the reduction of nuclear arms, signed the treaty on arms control (START I), withdrew 
forces from Afghanistan, officially declared that they would no longer intervene in the 
affairs of allied states in Eastern Europe and consented to German reunification. On 
December 3, 1989, during the Malta Summit, Gorbachev and George H.W. Bush had 
no other choice than to declare the end of the Cold War. 

In May 1989, the removal of Hungary’s border fence opened a hole in the Iron 
Curtain and more than 13,000 East Germans escaped through Hungary to Austria.390

At the same time, a wave of democratic revolutions in Central Eastern Europe took 
place, along with the entire withdrawal of Estonia, Latvia, and Lithuania from the 
Soviet Union. Finally, the fall of the Berlin Wall on November 9 opened the way for 
German reunification, which was then formally concluded on October 3, 1990. 

The European Community appeared to be unprepared for such developments at the 
international arena. Not only did the European Community not react in time, but it 
also had no policy on how to deal with the new situation. Moreover, the member 
states of the European Community appeared to be incapable of agreeing on a coherent 
strategy towards changes in Central Eastern Europe.391 As a consequence, the 
European Community was very careful in developing closer relationships with the 
newly independent countries that suddenly re-emerged on a political map of Europe.

6.2.1.2. The First Trade and Co-operation Agreements

Although the European Community appeared to be indecisive about what Eastern 
policy should be pursued after democratic changes in Eastern Europe, still, it signed a
number of trade agreements with Eastern European countries. The first trade contacts 
with Central Eastern Europe were established after the initiation of Perestrojka in the 
SSSR. The trade relations developed through the Soviet-dominated Council for 
Mutual Economic Assistance, abbreviated as COMECON. The first Joint Declaration

390 Michael Meyer, 'The Picnic That Brought Down The Berlin Wall' LA Times (2003) 
<http://articles.latimes.com/2009/sep/13/opinion/oe-meyer13> accessed 19 March 2015.
391 For instance, the differences in attitudes on EU eastern enlargement between France and Germany. 
See: Jean-Marc Trouille, 'France, Germany And The Eastwards Expansion Of The EU: Towards A 
Common Ostpolitik', EU Expansion to the East: prospects and problems (1st edn, Edward Elgar 
Publishing 2015) 50-64.

Finally, the last sections summarise the main features of the EU enlargement policy as 
well as main aspects in development of the approximation requirement.

6.2. Transplantation of Law and the EU Enlargement 

6.2.1. The Early Period 

6.2.1.1. The European Unresponsiveness and Aloofness

Transplantation of the EU regulatory models to Central Eastern Europe started as part 
of a greater process, the enlargement of the European Union. The aspiration of the re-
established democracies to join the European Union from one side and the willingness 
of the European Union to enlarge eastwards were the main preconditions for the legal 
transplantation of the Acquis Communautaire. However, if the aspiration of the 
former Eastern Bloc countries to join the European Union was obvious from the very 
beginning, the willingness of member states to open the door for new members was as 
obvious. In fact, the collapse of the Soviet emporium came as a big surprise for 
Western Europe.387 The Western countries had “a very real fear of an influx of tens of 
thousands of political refugees, should law and order break down”388. The European 
Union preferred to pursue a rather reserved approach and certainly did not think about 
inclusion of all these countries. 

Besides, at the time when a number of Central Eastern European countries broke their 
ties with the Soviet Union and re-established democratic regimes, the member states 
of the European Community were preoccupied with internal issues of economic 
recession, problems of ratification of the Maastricht Treaty, and growing 
disagreements among the member states. According to some experts, the European 
Union has missed opportunities to take the initiative in the Central Eastern Europe.389

During the Cold War, the European Community had practically no relationship with 
the countries of the region. The whole communist Eastern Bloc was considered as an 

387 The reserved reaction of the European Union is widely described in literature. See, for instance: 
Jackie Gower, 'EU Policy To Central And Eastern Europe', Back to Europe: Central and Eastern 
Europe and the European Union (1st edn, Routledge 1999). 
See also: Mike Mannin, 'EU-CEE Relations: An Overview', Pushing back the boundaries: the European 
Union and Central and Eastern Europe (1st edn, Manchester University Press 1999) 3-97. 
388 Anne Wagner-Findeisen, 'From Association To Accession – An Evaluation Of Poland’S Aspirations 
To Full Community Membership' [1992] Fordham International Law Journal, 484.
389 For missed opportunities on side of the European Union to take initiative in the CEE region see: 
George Blazyca, 'EU Accession: The Polish Case', EU Expansion to the East: prospects and problems 
(1st edn, E Elgar 2002) 205-221.
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Although the European Community appeared to be indecisive about what Eastern 
policy should be pursued after democratic changes in Eastern Europe, still, it signed a
number of trade agreements with Eastern European countries. The first trade contacts 
with Central Eastern Europe were established after the initiation of Perestrojka in the 
SSSR. The trade relations developed through the Soviet-dominated Council for 
Mutual Economic Assistance, abbreviated as COMECON. The first Joint Declaration

390 Michael Meyer, 'The Picnic That Brought Down The Berlin Wall' LA Times (2003) 
<http://articles.latimes.com/2009/sep/13/opinion/oe-meyer13> accessed 19 March 2015.
391 For instance, the differences in attitudes on EU eastern enlargement between France and Germany. 
See: Jean-Marc Trouille, 'France, Germany And The Eastwards Expansion Of The EU: Towards A 
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In July 1992 the European Parliament initiated the widening of PHARE to include the 
democratic element aimed at strengthening the social and political foundations of 
democratic systems in Central Eastern European countries. Particular attention was 
devoted on development of a civic society and promotion of participation of non-
governmental organisations in the political process.

In addition to the administration of the PHARE programme the European 
Commission was also charged with coordination of the Western aid to Central Eastern 
Europe that was provided by the G24 states and various other international financial 
institutions such as the World Bank and the International Monetary Fund. 

6.2.1.4. The Europe Agreements

The bilateral relations between the countries of the former Eastern Bloc and the 
European Community were still limited only to the trade and partnership 
arrangements. The possibility of membership in the European Union for Central 
Eastern European countries was not on any official agenda yet. This did not change 
after signing of the first association agreements, designed especially for Central 
Eastern European countries. Differently from the expectations of the first three 
Central Eastern European countries to sign the agreements, the agreement did not 
mention any possibility of a future membership of the European Union. Despite some 
supportive voices from Western Europe, the European Commission was reluctant, at 
any rate, to make a formal commitment with regard to membership in the texts of 
agreements, including mentioning the perspective of membership in the preambles.395

The final texts of the agreements mentioned membership of the European Union, 
which was already more than originally the European Commission intended.
However, the mentioning was so insignificant that it did not go further than just 
recognition of the aspiration.396

The first Europe Agreements,397 between individual Central Eastern European 
countries and the European Communities and their member states, were signed in 
December 1991 and entered into effect on 1 February 1994 (with its part concerning 
trade coming into force on 1 March 1992 as an interim agreement)398. The agreements 

395 The House of Lords, 'The Earl Of Buckinghamshire During The House Of Lords Sitting On Europe 
Agreements' (House of Lords Debates, Vol 529, 03 June, 1991).
396 The preamble louds: “ (…)RECOGNIZING the fact that the final objective of Poland is to become a 
member of the Community and that this association, in the view of the Parties, will help to achieve this 
objective (...)”. See: The Council of the European Union and The European Commission, '93/743/EC, 
ECSC, Euratom: Decision Of The Council And The Commission Of 13 December 1993 On The 
Conclusion Of The Europe Agreement Between The European Communities And Their Member 
States, On The One Part, And The Republic Of Poland, Of The Other Part' (OJ L 348 1993).
397 Also called Europe (Association) Agreements.
398 The Europe Agreements with Poland and Hungary were signed on 16 December 1991. Other 
countries signed a few years later: Romania – on 1 February 1993, Bulgaria – on 8 March 1993, after 
the division of Czechoslovakia, the Czech Republic and Slovakia – on 4 October 1993, Estonia, Latvia 
and Lithuania – on 12 June 1995, and Slovenia – on 10 June 1996.

between the European Communities and the Soviet Union was signed in June 1988,
under the initiative of Mikhail Gorbachev. The Soviet Union recognised the European 
Communities and the European Communities reciprocally recognised COMECON 
after having maintained no formal relations for decades. 

The signed Joint Declaration had an important consequence for the development of 
relationships with Central Eastern Europe. The Declaration opened the way for 
negotiations of individual Trade and Co-operation Agreements with Hungary 
(concluded in September 1988), Czechoslovakia (concluded in December 1988), 
Poland (concluded in September 1989), the SSSR (concluded in December 1989), 
Eastern Germany, and Bulgaria in (concluded in May 1990). The individual trade and 
co-operation agreements granted the standard most favoured nation treatment 
permitted under GATT rules, abolishing quantitative restrictions on products imported 
by the European Community from the Eastern Bloc countries. However, the trade 
agreements had no more than a limited effect and represented the usual manner of the 
European Community to establish economic relationship with the third countries.

6.2.1.3. The Start of the PHARE  programme and EBRD

Further steps towards a closer relationship with Central Eastern Europe were made 
just before the fall of the Berlin Wall on 9 November 1989, which symbolised the 
physical breakup of the Iron Curtain. In response to a request made at the Summit of 
the seven industrialised countries joining the group G7, which took place in Paris on 4 
July 1989, the European Community established the programme of assistance for 
restructuring the economies in Poland and Hungary, abbreviated as PHARE392. The 
programme aimed “to encourage further reforms and to set an example for the 
remaining Soviet “satellites” contemplating similar reforms”393, as “nobody could yet 
be sure that Moscow had not drawn a line beyond which it would intervene”394.

In 1990 PHARE programme was extended to other countries of Central Eastern 
Europe. It comprised of financial aid for economic restructuring and private 
investment, as well as export credits and guarantees. For the purposes of management 
of the Western aid to Central Eastern Europe, the European Bank for Reconstruction 
and Development (further – EBRD) was established on 15 April 1991. The EBRD 
was responsible for the granting of loans for productive investment in Central Eastern 
European countries, which, in turn, had to commit to application of the principles of 
democracy and the market economy and to promote private and entrepreneurial 
initiatives. 

392 The Council of the European Union, 'Council Regulation (EEC) No 3906/89 Of 18 December 1989 
On Economic Aid To The Republic Of Hungary And The Polish People's Republic' (OJ L 375, 1989).
393 Wagner-Findeisen (1992) 485.
394 Flora Lewis, 'Alarm Bells In The West' (1981) 60 Foreign Affairs, as cited in:  Wagner-Findeisen 
(1992) P. 485.
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395 The House of Lords, 'The Earl Of Buckinghamshire During The House Of Lords Sitting On Europe 
Agreements' (House of Lords Debates, Vol 529, 03 June, 1991).
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397 Also called Europe (Association) Agreements.
398 The Europe Agreements with Poland and Hungary were signed on 16 December 1991. Other 
countries signed a few years later: Romania – on 1 February 1993, Bulgaria – on 8 March 1993, after 
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and Lithuania – on 12 June 1995, and Slovenia – on 10 June 1996.
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Due to its friendly approach to Russia, the European Union first proposed to Estonia, 
Latvia, and Lithuania concluding only agreements on trade and commercial 
cooperation401. These agreements had elements of both the association agreements, 
concluded with Poland, Hungary, and the Czech and Slovak Federal Republic, and the 
partnership and co-operation agreements, which were concluded with other former 
Soviet republics joining the post-Soviet formation of Commonwealth of Independent 
States (further – CIS), established on 21 December 1991. These first agreements on 
trade and commercial cooperation were later replaced by interim free trade 
agreements. 

On the other hand, already in 1991 Estonia, Latvia, and Lithuania, together with other 
Central Eastern European countries, were included to the PHARE support 
programme, as opposed to the TACIS programme402, which was designed for the 
countries that were former republics of the Soviet Union. However, the inclusion of 
Estonia, Latvia, and Lithuania to the PHARE support programme should not be seen 
as the conscious differentiation in the European Community’s policy towards Estonia, 
Latvia, and Lithuania, but, rather, the consequence of the decision of Baltic States to 
not join the post-Soviet formation of Commonwealth of Independent States (CIS).

6.2.2. Pre-Accession

6.2.2.1. Copenhagen Criteria and Other Membership Conditions

The real preparations for membership in the European Union began only when 
associated countries entered the period of pre-accession. The start of pre-accession
phase should be associated with the moment of publication of the so-called Pre-
Accession Strategy during the European Council Summit in Essen. 
However, the beginnings of pre-accession were laid down by the European Council 
Summit in Copenhagen in 1993, or even earlier, in Edinburgh in December 1992, 
when it was decided to discuss membership prospects for Visegrád countries during 
the next summit in Copenhagen.

The Copenhagen European Council is remarkable because then the European Union 
formulated for the first time clearly its position towards Central Eastern European 
countries, although not to Estonia, Latvia, and Lithuania. 
In the conclusions of the Copenhagen Summit, the European Council announced that 
the associated countries “if they so desire shall become members of the European 

401 Agreements on Trade and Commercial and Economic Co-Operation.
402 TACIS is an abbreviation of Technical Aid to the Commonwealth of Independent States (and 
Mongolia, included from 1991 to 2003). TACIS programme provided grant to 12 countries of Eastern 
Europe and Central Asia (Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kyrgyzstan, Moldova, 
Russia, Tajikistan, Turkmenistan, Ukraine and Uzbekistan).

aimed to create an association between the signing parties and formed the framework 
for setting up a political dialogue, establishing business relations, particularly within a 
free-trade area, developing economic, cultural, social and financial cooperation, and 
aligning of national legislation with the certain substantive parts of Acquis 
Communautaire. In fact, the agreements were largely based on provisions of the 
earlier signed Trade and Cooperation Agreements. Thus, the signed association 
agreements were the so-called “second generation” treaties that aimed to replace and 
upgrade the already existing “first generation” trade and cooperation agreements.399

Under the Europe Agreements created Association Councils, some kinds of bilateral 
meetings at ministerial level between the European Community and the associated 
country were mandated to adopt the ‘necessary rules’ to implement treaty provisions 
by the agreed deadline. During the start of the legal transplantation process the most 
important element of concluded European Agreements was legal commitment of the 
signing country to approximate national legislation with the Acquis Communautaire
of the single market. Breach of such a legal commitment would mean the breach of 
the treaty under international law. On the other hand, the commitment to approximate 
national legislation was not clearly formulated and there was a room left for a variety 
of possible interpretations.400

Similar agreements with Estonia, Latvia, and Lithuania, however, were signed only 
four years later. The European Union was very uncertain the need of signing such 
agreements with Estonia, Latvia, and Lithuania and whether these countries should 
join the group of other associated countries. As Estonia, Latvia, and Lithuania were
former republics of the Soviet Union, the EU was cautious to not damage the 
developing relationship with the Russian Federation, which was constituted as 
successor state of the Soviet Union and took over all its legal commitments. 

The cautiousness of the European Union can be easily traced in official documents 
and speeches of that time. For instance, even in October 1994, when the European 
Commission adopted a document suggesting starting negotiations with Estonia, 
Latvia, and Lithuania on concluding the Europe Agreements, it was remarked that 
relations with Estonia, Latvia, and Lithuania have to be developed cautiously because 
of their exceptional strategic position in relation to the Russian Federation. At the 
same time, Estonia, Latvia, and Lithuania were continuously threatened by Russia’s 
political demands, accusations for non-respect of Russian minority’s rights, and 
obstructing the negotiations on regulating Russia’s military transit from the
Kaliningrad oblast to mainland Russia through the territory of Lithuania. 

399 Eva Kaluczynska, 'Poland, Czechoslovakia, Hungary Sign Accords With EC' Reuter Lib. 
Rep. (1991), as cited in: Wagner-Findeisen (1992) 495.
400 More on commitment to approximate national legislation and EU requirement to transplant EU 
legislation see in the Second Part of this Chapter.
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Union’s capacity to absorb new members. Despite this brief notice of cautiousness, 
this was the Copenhagen European Summit that declared that accession could take 
place once the aspirant countries were able to assume membership obligations and 
fulfil specified political, legal and economic criteria in addition to the conditions 
identified in the Treaty on the European Union.

The political effect of the Copenhagen Council conclusions was remarkable. It can be 
said that the Copenhagen Council factually opened doors for submitting the official
applications. Thus, in March 1994 Hungary submitted its application, in April 1994 –
Poland, then in June 1995 – Romania and Slovakia, in October 1995 – Latvia, in 
November 1995 – Estonia, in December 1995 – Bulgaria and Lithuania, in January 
1996 – Czech Republic, and in June 1996 – Slovenia.

6.2.2.2. The Pre-Accession Strategy and Related Instruments

Obeying to the conclusions adopted by the European Summit in Copenhagen, the 
Corfu European Council of 24 and 25 June 1994 requested the European Commission 
to submit practical proposals for the full implementation of the European Agreements
and of the decisions adopted by the Copenhagen Council, as well as preparing the 
strategy on preparation for accession of Central Eastern European countries. 

Following the two studies of the European Commission406, the Essen European 
Council of 9 and 10 December 1994 adopted a broad strategy on preparation of 
Central Eastern European countries for membership of the European Union. 
The strategy was linked with objectives of the Europe Agreements, whereas the main 
instruments devised for this strategy should be structured relationships between the 
associated states and EU institutions. The preparation of the associated countries for 
integration into the EU internal market would include a gradual adoption of the 
Acquis. In this way, the associated countries would gradually take on the obligations 
of future membership as well as develop the capacity to cope with the competitive 
pressures and market forces in the European Union. For this purpose, Annex IV, to 
the Presidency's conclusions, set out a so-called Pre-Accession Strategy in detail. It 
was the first time that the term Pre-Accession Strategy was used.407

With a view to preparing for the enlargement of the internal market, the strategy 
included short-term measures (trade-protection instruments, trade in textiles, 

406 The European Commission, 'COM (94) 320 (Final) Communication To The Council “The Europe 
Agreements And Beyond: A Strategy To Prepare The Countries Of Central And Eastern Europe For 
Accession”' (13 July, 1994); 
The European Commission, 'COM (94) 361 (Final) Follow Up To Commission's Communication COM 
(94) 320 (Final) To The Council “The Europe Agreements And Beyond: A Strategy To Prepare The 
Countries Of Central And Eastern Europe For Accession”'' (27 July, 1994).
407 See Paragraph “Preparing to extend the Internal Market” in the Annex IV to the 1994 Essen 
European Council Conclusions.

Union” 403. These conclusions were reached not without diplomatic efforts of the 
countries from the Visegrád Group, which at that time pursued a joint efforts for 
integration to the European Union.404 Still, it was the first time when Central Eastern 
European countries got a hope for membership of the European Union. 

The European Council in Copenhagen, together with a requirement to comply with 
basic political and economic principles of the European Union, underlined the 
necessity to meet the so-called Copenhagen criteria: (1) a degree of institutional 
stability such as to guarantee democracy, the rule of law, human rights and respect for 
and protection of minorities; (2) the existence of a viable market economy, as well as 
the ability to tackle competitive pressures and market forces within the Union; (3) the 
applicant’s ability to fulfil the obligations of accession, including compliance with the 
objectives of political, economic and monetary union and adoption of the common 
rules, standards and policies that make up the body of the Acquis Communautaire.

Later, during the Madrid Summit in 1995, the European Council added a fourth 
membership criterion, which entailed adjustment of administrative and institutional 
structures to ensure effective implementation of the Acquis Communautaire.

The Copenhagen European Council decided on the strengthening of cooperation with 
the associated countries, with a view to their accession to the Union. Firstly, and 
alongside the bilateral structure of the European agreements, it proposed the creation 
of a structured relationship by means of the creation of a strengthened multilateral 
framework for dialogue and consultation on issues of common interest. This involved 
the holding of consultative, non-decision-making meetings between the European 
Council and all Central Eastern European countries on various aspects of mutual 
interest. Also, the Council decided to open up its markets and envisaged improving 
market access by abolishing or reducing many kinds of customs duties.
Finally, the European Council also agreed to further economic integration, in 
connection with the harmonisation of legislation in accordance with the provisions of 
the various European agreements, by training officials from the associated countries 
and opening up various Community programmes to participants from those countries.
Continuing the earlier given commitments to provide the assistance in preparation for 
the prospective membership, the European Council also adopted provisions designed 
to make the aid granted to Central Eastern Europe more effective, in particular by 
means of the PHARE programme.405

At the same time, the Copenhagen European Council remarked that an important 
consideration, while maintaining the momentum of European integration, will be the 

403 See: The European Council, 'Conclusions Of The Danish Presidency' (June 21-22, 1993).
404 See, for example, a letter of Polish Prime Minister sent to the European Council: Rada Ministrów 
Rzeczypospolitej Polskiej, 'List Prezesa Rady Ministrów z Dnia 2 Czerwca 1993 r. Do Szefów Rządów 
Państw Członkowskich Unii Europejskiej, Wystosowany Przed Spotkaniem Rady Europejskiej w 
Kopenhadze' (1993).
405 The European Parliament, 'Enlargement' (EP Briefing, No 24, 17 June, 1998).
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Union’s capacity to absorb new members. Despite this brief notice of cautiousness, 
this was the Copenhagen European Summit that declared that accession could take 
place once the aspirant countries were able to assume membership obligations and 
fulfil specified political, legal and economic criteria in addition to the conditions 
identified in the Treaty on the European Union.

The political effect of the Copenhagen Council conclusions was remarkable. It can be 
said that the Copenhagen Council factually opened doors for submitting the official
applications. Thus, in March 1994 Hungary submitted its application, in April 1994 –
Poland, then in June 1995 – Romania and Slovakia, in October 1995 – Latvia, in 
November 1995 – Estonia, in December 1995 – Bulgaria and Lithuania, in January 
1996 – Czech Republic, and in June 1996 – Slovenia.

6.2.2.2. The Pre-Accession Strategy and Related Instruments

Obeying to the conclusions adopted by the European Summit in Copenhagen, the 
Corfu European Council of 24 and 25 June 1994 requested the European Commission 
to submit practical proposals for the full implementation of the European Agreements
and of the decisions adopted by the Copenhagen Council, as well as preparing the 
strategy on preparation for accession of Central Eastern European countries. 

Following the two studies of the European Commission406, the Essen European 
Council of 9 and 10 December 1994 adopted a broad strategy on preparation of 
Central Eastern European countries for membership of the European Union. 
The strategy was linked with objectives of the Europe Agreements, whereas the main 
instruments devised for this strategy should be structured relationships between the 
associated states and EU institutions. The preparation of the associated countries for 
integration into the EU internal market would include a gradual adoption of the 
Acquis. In this way, the associated countries would gradually take on the obligations 
of future membership as well as develop the capacity to cope with the competitive 
pressures and market forces in the European Union. For this purpose, Annex IV, to 
the Presidency's conclusions, set out a so-called Pre-Accession Strategy in detail. It 
was the first time that the term Pre-Accession Strategy was used.407

With a view to preparing for the enlargement of the internal market, the strategy 
included short-term measures (trade-protection instruments, trade in textiles, 

406 The European Commission, 'COM (94) 320 (Final) Communication To The Council “The Europe 
Agreements And Beyond: A Strategy To Prepare The Countries Of Central And Eastern Europe For 
Accession”' (13 July, 1994); 
The European Commission, 'COM (94) 361 (Final) Follow Up To Commission's Communication COM 
(94) 320 (Final) To The Council “The Europe Agreements And Beyond: A Strategy To Prepare The 
Countries Of Central And Eastern Europe For Accession”'' (27 July, 1994).
407 See Paragraph “Preparing to extend the Internal Market” in the Annex IV to the 1994 Essen 
European Council Conclusions.
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Enlargement of the European Commission. This office was supposed to facilitate the 
provision of assistance by setting up and coordinating a database on alignment of 
national laws with the internal market as well as on all assistantship. The Office was 
largely demand-driven: it channelled requests for assistance and contributed to the 
delivery of appropriate tailor-made expertise to address problems at short notice. 
TAIEX was mainly busy with providing short-term technical assistance and advice on 
the transposition of EU legislation into the national legislation of beneficiary countries 
and on the subsequent administration, implementation and enforcement of such 
legislation. In addition, TAIEX provided technical training and peer assistance to 
partners and stakeholders of the candidate countries. The technical assistance and 
advice on the transposition of EU legislation was organised in several ways: in 
seminars and workshops, during visits of experts, and by study visits. The main target 
groups were not only civil servants and judiciary, but also national parliaments, 
professional and commercial associations, and trade unions.
Thus, TAIEX acted as a clearinghouse to match requests for assistance with advice 
and expertise available in the European Union.

In addition to the above-mentioned instruments the European Commission developed 
the concept of twinning projects. Under Twinning the EU experts, known as Resident 
Twinning Advisors, were seconded to the acceding countries on specific projects. The 
experts used to be appointed to work on a project in the corresponding ministry in the 
applicant country for at least one year. In their assistance to applicant countries 
experts were supported by a senior project leader in their home administration, who 
carried responsibility for project implementation as well as co-ordination of input 
from the member state. It should be said that twinning projects did more than just 
provided help to applicant countries with implementation of the Acquis. They created 
long-term networks, through which administrations in the applicant countries were 
exposed to the diversity of implementation practice inside the European Union.

6.2.2.3. Commission’s Questionnaire and Opinions

In July 1996 the European Commission developed the Questionnaire, consisting of 
160 pages, and sent it to all Central Eastern European countries that submitted an 
official application for membership of the European Union. On basis of data 
submitted by the applicant countries the European Commission prepared individual 
Opinions and Avis, indicating countries that were considered as ready to start the
Accession Negotiations.

Later, in July 1997, the European Commission’s President Jacques Santer presented to 
the European Parliament a strategic political document entitled Agenda 2000: For a 

adjustment of the association agreements, etc.) and medium-term measures (mainly 
legal measure concerning the internal market, competition, State aid policy).

An important symbolic act was a common closing session attended by government 
leaders of EU member states and six Central Eastern European countries (Bulgaria, 
the Czech Republic, Hungary, Poland, Romania, and Slovakia), on the last day of the 
summit in Essen. Regarding Estonia, Latvia, Lithuania, and Slovenia the Council 
requested the Commission to ensure that the Europe Agreements are signed in the first 
half of 1995 in order to include these countries to the pre-accession process.

Following the Pre-Accession Strategy the European Commission developed first 
initiatives: Structured Dialogue, which had the form of the joint meetings between the 
officials at different levels of the associated countries and the European Union, and a 
White Paper408, an extensive programme on approximation of national laws of the 
associated countries with the Acquis Communautaire of the Internal Market. Both 
initiatives were designed to help associated countries in preparations for membership 
in the European Union. However, Structured Dialogue appeared to be not as helpful 
as it was initially forecasted, while a White Paper became a main document for 
reference in the process of legal transfer and approximation despite its non-binding 
nature. 

The greatest value of the European Commission’s White Paper on the preparation of 
the associated countries for the integration into the internal market of the European 
Union was that it provided a guide for the applicant countries in adapting their legal 
structures to those which were needed for future participation in the internal market. It 
set out a logical consequence for adopting the necessary measures and was supposed 
to enable associated countries to draw up internal market work programmes adapted 
to each country’s own economic and reform priorities.409

The other important contribution of the White Paper was a provided explanation on 
how the approximation of legislation may be assisted. It was underlined that 
associated countries themselves have the main responsibility for alignment with the 
internal market and will establish their own priorities in the sectors. At the same time, 
it was affirmed that the existent assistance for the approximation of legislation, 
notably, through a multi-country PHARE programme, will be enhanced and adapted 
to the White Paper's recommendations. 

Additional help had to be provided through a new Technical Assistance and 
Information Exchange Office (TAIEX), a special instrument of the Directorate-General 

408 The European Commission, 'COM (95) 163 White Paper: Preparation Of The Associated Countries 
Of Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
409 Paragraph 6.3 of the COM (95) 163 White Paper, May 1995. See: The European Commission, 
'COM (95) 163: White Paper Preparation Of The Associated Countries Of Central And Eastern Europe 
For Integration Into The Internal Market Of The Union' (May, 1995).
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Enlargement of the European Commission. This office was supposed to facilitate the 
provision of assistance by setting up and coordinating a database on alignment of 
national laws with the internal market as well as on all assistantship. The Office was 
largely demand-driven: it channelled requests for assistance and contributed to the 
delivery of appropriate tailor-made expertise to address problems at short notice. 
TAIEX was mainly busy with providing short-term technical assistance and advice on 
the transposition of EU legislation into the national legislation of beneficiary countries 
and on the subsequent administration, implementation and enforcement of such 
legislation. In addition, TAIEX provided technical training and peer assistance to 
partners and stakeholders of the candidate countries. The technical assistance and 
advice on the transposition of EU legislation was organised in several ways: in 
seminars and workshops, during visits of experts, and by study visits. The main target 
groups were not only civil servants and judiciary, but also national parliaments, 
professional and commercial associations, and trade unions.
Thus, TAIEX acted as a clearinghouse to match requests for assistance with advice 
and expertise available in the European Union.

In addition to the above-mentioned instruments the European Commission developed 
the concept of twinning projects. Under Twinning the EU experts, known as Resident 
Twinning Advisors, were seconded to the acceding countries on specific projects. The 
experts used to be appointed to work on a project in the corresponding ministry in the 
applicant country for at least one year. In their assistance to applicant countries 
experts were supported by a senior project leader in their home administration, who 
carried responsibility for project implementation as well as co-ordination of input 
from the member state. It should be said that twinning projects did more than just 
provided help to applicant countries with implementation of the Acquis. They created 
long-term networks, through which administrations in the applicant countries were 
exposed to the diversity of implementation practice inside the European Union.

6.2.2.3. Commission’s Questionnaire and Opinions

In July 1996 the European Commission developed the Questionnaire, consisting of 
160 pages, and sent it to all Central Eastern European countries that submitted an 
official application for membership of the European Union. On basis of data 
submitted by the applicant countries the European Commission prepared individual 
Opinions and Avis, indicating countries that were considered as ready to start the
Accession Negotiations.

Later, in July 1997, the European Commission’s President Jacques Santer presented to 
the European Parliament a strategic political document entitled Agenda 2000: For a 
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On the other hand, the differentiation between applicant countries was rather formal 
than factual. Thus, the uninvited countries were promised regular annual reviews of 
their progress made in preparation for membership and approximation of national 
legislations through the established Accession Partnerships, which were set up with 
the invited countries as well. A positive opinion could lead to the opening of the 
Accession Negotiations.

6.2.3. Accession

The European Union formally opened the process of accession on 30 March 1998, 
when the detailed negotiations on particular chapters began with the six selected 
aspirant countries, identified after Luxembourg European Council in December 1997 
– Cyprus, Estonia, Hungary, Poland, the Czech Republic and Slovenia. Negotiations 
with the other six countries – Bulgaria, Latvia, Lithuania, Malta, Romania and 
Slovakia, – were formally launched two years later, in February 2000, following the 
European Council decisions in Helsinki Summit. 

The Accession Negotiations with a particular aspirant country were opened after the 
European Council approved the Opinions of the European Commission, the so-called 
Avis. The Avis was drafted on the basis of answers provided by aspirant countries to 
the so-called Questionnaire. In fact, the approval by the European Council was only a 
formality, because they followed the advice in Opinions issued by the European 
Commission earlier.

During the accession period the European Union further improved the management of 
the enlargement process. For instance, the European Commission introduced a 
number of adjustments into the framework of support of preparations of the aspirant 
countries as well as further strengthened assessment of the progress achieved by 
candidate countries. The latter was an issue of high importance, having in mind the 
European Commission’s duty to advise the European Council, in the form of written 
Opinions, on the readiness of the aspirant countries to start the Accession 
Negotiations.

Finally, the European Commission’s strategy applied in the Accession Negotiations
deserves special attention. The essence of this strategy was that the candidate 
country’s progress in transplanting the European Acquis Communautaire was also a
criterion for deciding whether to open and close negotiations in selected policy 
chapters. 

Stronger and Wider Europe410, a combined effort of all the institutions. The document 
was conceived at the Madrid European Council in December 1995, when the 
European Commission was invited to submit its opinions on the various submitted 
applications for membership in the European Union, together with a composite paper 
on enlargement. In addition, the European Commission was asked to prepare a 
communication on the Union's future financial framework, which would take into 
account the prospects of enlargement.

The prepared Communication set out a range of proposals for strengthening the pre-
accession strategy, described the overall prospects for the development of the 
European Union and its policies, and highlighted a number of priorities, among them 
that the accession of new members should be allowed, while maintaining budgetary 
discipline. In Part Two of the Agenda 2000, the European Commission presented 
opinions on applications for membership in the European Union, including 
recommendations on reinforcing the applicant countries’ preparations. One of those 
measures was the setting up of the Accession Partnerships, which had a major role in 
preparations for membership in the European Union.411

In Opinions the European Commission comprehensively evaluated the political and 
economic development of the ten Central Eastern European applicant countries during 
the last two years. Based on these evaluations the European Commission advised 
starting the Accession Negotiations only with five countries that were indicated as 
ready for membership: the Czech Republic, Estonia, Hungary, Poland, and Slovenia. 
The other countries, Bulgaria, Latvia, Lithuania, Romania, were evaluated as not yet 
meeting the economic criterion, whereas Slovakia had issues in the field of democracy 
and human rights. 

The decision to select five countries was not as straightforward. Surprisingly enough, 
the choice of applicant countries was to some extent settled by agreements made 
during the Amsterdam European Council in 1997 June. Thus, the Amsterdam Treaty 
included a Protocol on the institutions that stipulated new arrangements, “in the event 
of the accession of up to five new Member States”412. Indeed, as reported in media, 
Santer was arguing for just three countries, the Czech Republic, Hungary, and Poland, 
because it would allow postponing the institutional reform of the European Union. 
Besides, he pointed to the Amsterdam European Council, which “suggested” that a
maximum of five new members could be accepted during the next enlargement.413

410 The European Commission, 'COM (97) 2000, Commission's Communication Agenda 2000: For A 
Stronger And Wider Europe' (1997).
411 See next section on Accession.
412 Briefing No 1, the institutional aspects of enlargement of the European Union.
413 Volkskrant, 'Agenda 2000 Bereidt EU Voor Op Komst Oost-Europeanen' (1997).
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legislations through the established Accession Partnerships, which were set up with 
the invited countries as well. A positive opinion could lead to the opening of the 
Accession Negotiations.

6.2.3. Accession

The European Union formally opened the process of accession on 30 March 1998, 
when the detailed negotiations on particular chapters began with the six selected 
aspirant countries, identified after Luxembourg European Council in December 1997 
– Cyprus, Estonia, Hungary, Poland, the Czech Republic and Slovenia. Negotiations 
with the other six countries – Bulgaria, Latvia, Lithuania, Malta, Romania and 
Slovakia, – were formally launched two years later, in February 2000, following the 
European Council decisions in Helsinki Summit. 

The Accession Negotiations with a particular aspirant country were opened after the 
European Council approved the Opinions of the European Commission, the so-called 
Avis. The Avis was drafted on the basis of answers provided by aspirant countries to 
the so-called Questionnaire. In fact, the approval by the European Council was only a 
formality, because they followed the advice in Opinions issued by the European 
Commission earlier.

During the accession period the European Union further improved the management of 
the enlargement process. For instance, the European Commission introduced a 
number of adjustments into the framework of support of preparations of the aspirant 
countries as well as further strengthened assessment of the progress achieved by 
candidate countries. The latter was an issue of high importance, having in mind the 
European Commission’s duty to advise the European Council, in the form of written 
Opinions, on the readiness of the aspirant countries to start the Accession 
Negotiations.

Finally, the European Commission’s strategy applied in the Accession Negotiations
deserves special attention. The essence of this strategy was that the candidate 
country’s progress in transplanting the European Acquis Communautaire was also a
criterion for deciding whether to open and close negotiations in selected policy 
chapters. 
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adoption of the Acquis Communautaire. Assistance was stepped up with the approval, 
in 2002, of the Action Plans for building administrative, judicial, and institutional 
capacities and the special transition facility for institution building endorsed by the 
European Council in October 2002. 

From 2001, as the end of accession process was approaching, Twinning Light was 
introduced, which in many aspects resembled Twinning projects, but aimed at 
addressing specific action in adoption of the Acquis. Twinning Light filled the gap 
between the short-term assistance provided by the TAIEX instrument and the longer-
term secondments of the EU member states experts through Twinning, as experts 
were assigned for a medium-term of up to six months, with possible but limited
extensions. Consequently, Twinning Light experts did not need to reside in the 
applicant country, which was different from Resident Twinning Advisors. Also the 
procedures for these assignments were simplified.

The other programme, which addressed structural deficiencies in the aspirant 
countries, was SIGMA, the Support for Improvement in Governance and 
Management. SIGMA was not originally an instrument of the European Commission, 
but a joint initiative of the OECD and the European Union. Launched in 1992, the 
programme provided assistance in implementation of reforms within horizontal areas 
of public management (public administrative reform, public procurement, public 
sector ethics and anti-corruption initiatives, external and internal financial control).
Initially it was addressed to the Czech Republic, Hungary, Poland, Slovakia and 
Slovenia; but later included all EU applicant countries. SIGMA was used primarily to 
assist administrations in the candidate countries in establishing good administrative 
practices and procedures, but also to assess progress in reforms. By this, SIGMA 
aimed to help in meeting baseline conditions for ‘a reliable, professional civil service 
operating in a complete and appropriate legal framework’.417

In 2002, the Partnerships for Accession served as the starting point for preparing an 
Action Plans that aimed at reinforcement of the administrative and judicial capacity of 
the candidate countries. The priority areas concerned economic reform, institutional 
and administrative capacity-building, internal market, justice and home affairs, 
agriculture/fisheries, environment, political criteria, economic policy, transport, 
employment and social affairs, and regional policy and cohesion.

6.2.3.2. Assessing Progress 

The nearing factual enlargement of the European Union created the need for 
assessment of the progress made by applicant countries in preparations to take on 

417 See also: The Organisation for Economic Co-operation and Development (OECD), 'SIGMA 
(Support For Improvement In Governance And Management) Papers.' (OECD iLibrary).

6.2.3.1. Making Support More Effective

In order to assist the candidate countries’ authorities in their efforts to comply with 
the accession criteria, the so-called Accession Partnerships414, were set up, as
foreseen by Agenda 2000. The Accession Partnership placed priorities, set out in the 
Commission's Opinion, within the applicant’s legislative framework. Each Accession 
Partnership was a sort of multiannual programming instrument, comprising of: (1) 
applicants’ commitments regarding democracy, macroeconomic stabilisation, nuclear 
safety; (2) a national programme to transpose the Acquis Communautaire, a so-called 
National Programme for the Adoption of the Acquis (NPAA); (3) joint evaluation of 
medium-term economic priorities, (4) the pact against organised crime, and (5) a
national development plan and other sector programmes required for participation in 
the structural funds and the pre-accession implementation of ISPA (for transport and 
environment) and SAPARD (for agriculture and rural development). Although these 
instruments did not form an integral part of the partnership, their priorities were 
compatible. The implementation of the Accession Partnerships had to be monitored 
under the mechanism established by the earlier concluded Europe Agreements.

The NPAAs, prepared by applicant countries, had to specify how and when the 
priorities set out in the Accession Partnership will be fulfilled and how the 
preparation for integration into the European Union will take place by presenting a 
timetable and indication of, where possible and relevant, the human and financial 
resources to be allocated. 
With time, the NPAA became the main document of reference not only for the 
national institutions of the applicant countries, but also for the European Commission
in planning and providing assistance. The Accession Partnerships, including NPAAs,
were revised on a regular basis to take account of the progress made and to allow for 
setting of new priorities.
After a year, in March 1999, the Berlin European Council finally decided to establish 
ISPA415 and SAPARD416. They supplemented the PHARE programme, initially 
created in 1989 to assist Poland and Hungary, which then concentrated on 
strengthening administrative and judicial systems and aiding investment related to the 

414 Accession Partnerships were adopted in March 1998 and amended in December 1999 and in 
January 2002.
415 See: The Council of the European Union, 'Council Regulation (EC) No 1267/1999 Establishing An 
Instrument For Structural Policies For Pre-Accession' (21 June, 1999). This Regulation is part of the 
follow-up to the Commission's "Agenda 2000" Communication and the conclusions of the Luxembourg 
European Council.
416 SAPARD was designed as a framework for supporting sustainable agricultural and rural 
development in Central Eastern European applicant countries during the 2000-2006, but also to help 
implement the Community Acquis Communautaire in matters of the common agricultural policy and 
related policies. See: The Council of The European Union, 'Council Regulation (EC) No 1268/1999 On 
Community Support For Pre-Accession Measures For Agriculture And Rural Development In The 
Applicant Countries Of Central And Eastern Europe In The Pre-Accession Period.' (21 June, 1999).
This Regulation is part of the follow-up to the European Commission's “Agenda 2000” Communication 
and the conclusions of the Luxembourg European Council.
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adoption of the Acquis Communautaire. Assistance was stepped up with the approval, 
in 2002, of the Action Plans for building administrative, judicial, and institutional 
capacities and the special transition facility for institution building endorsed by the 
European Council in October 2002. 

From 2001, as the end of accession process was approaching, Twinning Light was 
introduced, which in many aspects resembled Twinning projects, but aimed at 
addressing specific action in adoption of the Acquis. Twinning Light filled the gap 
between the short-term assistance provided by the TAIEX instrument and the longer-
term secondments of the EU member states experts through Twinning, as experts 
were assigned for a medium-term of up to six months, with possible but limited
extensions. Consequently, Twinning Light experts did not need to reside in the 
applicant country, which was different from Resident Twinning Advisors. Also the 
procedures for these assignments were simplified.
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of public management (public administrative reform, public procurement, public 
sector ethics and anti-corruption initiatives, external and internal financial control).
Initially it was addressed to the Czech Republic, Hungary, Poland, Slovakia and 
Slovenia; but later included all EU applicant countries. SIGMA was used primarily to 
assist administrations in the candidate countries in establishing good administrative 
practices and procedures, but also to assess progress in reforms. By this, SIGMA 
aimed to help in meeting baseline conditions for ‘a reliable, professional civil service 
operating in a complete and appropriate legal framework’.417

In 2002, the Partnerships for Accession served as the starting point for preparing an 
Action Plans that aimed at reinforcement of the administrative and judicial capacity of 
the candidate countries. The priority areas concerned economic reform, institutional 
and administrative capacity-building, internal market, justice and home affairs, 
agriculture/fisheries, environment, political criteria, economic policy, transport, 
employment and social affairs, and regional policy and cohesion.

6.2.3.2. Assessing Progress 

The nearing factual enlargement of the European Union created the need for 
assessment of the progress made by applicant countries in preparations to take on 

417 See also: The Organisation for Economic Co-operation and Development (OECD), 'SIGMA 
(Support For Improvement In Governance And Management) Papers.' (OECD iLibrary).
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endorsement of the positive opinion on the aspirant country’s progress issued by the
European Commission.

It should be noted that the term ‘negotiations’ is a bit misleading in regard to what 
factually could have been negotiated. The Accession Negotiations were in fact about 
argumentation on three issues: whether the Acquis Communautaire in the policy area 
under concern is already adopted by the candidate country; if not, when and how it 
will be adopted before the factual accession; and, in case adoption is not possible by 
the time of accession, how long a transition period can be granted if any at all. Once 
the European Commission, as a representative of the EU side, decides that the 
relevant Acquis Communautaire is adopted by the candidate country, or the agreement 
is reached on the schedule of final adjustments, the negotiations on the policy area 
chapter could be closed, but only provisionally. 

In order to manage the negotiations (and screening) process efficiently, the Acquis 
Communautaire was broken down into twenty-nine chapters, each covering a specific 
policy area.421 The opening of the specific policy chapter was proceeded by the 
analytical screening of legislation. For each policy chapter of the Accession 
Negotiations, at least two meetings for analytical examinations (screening) were 
organised: first explanatory meetings with all candidate countries together and then 
bilateral meetings with each applicant country separately. In the explanatory sessions
the European Commission was explaining the legal rules and principles of the Acquis 
Communautaire to the candidate countries. Approximately one month after the 
explanatory meeting, a bilateral meeting, also known as a country session, was held 
with each country individually. During the country session, the roles of the parties 
were changing and the candidate country could explain its degree of preparedness and 
its plans with regard to the adoption of Acquis Communautaire in the chapter in 
question. The information gathered in these meetings served as a basis for the 
European Commission in deciding on the opening of negotiations on chapters. 
After analytical examination, the negotiations proceeded in the form of bilateral 
intergovernmental conferences, composed of representatives of three parties: the 
member states of the European Union, the applicant country and the European 
Commission. Thus, differently from the prior practice, the governments of the EU 
member states played a very important role next to the European Commission. In fact, 
the European Commission often attempted to act as an intermediary between the 
negotiating parties to ensure that negotiations were not stalled. 

The EU member states were also actively involved in the so-called peer-reviews.422

This new monitoring instrument was mainly used during the negotiations, starting 

421 There were twenty-nine substantive chapters that covered specific policy areas. Formally, there were 
thirty-one chapters.
422 Klaudijus Maniokas, 'Kelias Iki Derybų: Plėtros Instrumentai Ir Lietuvos Statuso Raida', Lietuvos 
kelias į Europos Sąjungą: Europos susivienijimas ir Lietuvos derybos dėl narystės Europos 
Sąjungoje (1st edn, Eugrimas 2004) 40-41. For the same publication in English see: 

membership responsibilities, among which the reception of Acquis Communautaire
was central. Consequently, the assessment of the progress made by aspiring countries 
in transplanting and applying the Acquis Communautaire was the core issue. 
Therefore, the European Commission developed a system of monitoring and control, 
which allowed assessing whether the candidate countries were fulfilling their 
commitments of legal approximation made under the Accession Partnerships.
The main documents recording the progress made by aspirant countries in the 
transplantation of EU legal rules and principles were Annual Progress Reports issued 
by the European Commission418.  The Annual Progress Reports were describing the 
actual state of affairs in the transplantation of EU regulatory models for each 
candidate country individually. For making these assessments, the European 
Commission was heavily relying on national annual and quarterly reports prepared by 
governments of the candidate countries for the European Commission.419 As well as 
this, the European Commission used SIGMA programme evaluations420, PHARE 
reports, the opinions of seconded experts, and, in some cases, the feedback from non-
governmental actors. 

The other instrument for collecting information for assessment of the progress made 
in transplanting the Acquis Communautaire was the so-called screening – the 
analytical examination of national legislation of the applicant countries, which was 
launched for the first time at the preparatory stage to the Accession Negotiations.
During the process of screening the national legislation was checked on its 
compliance with EU legal rules and principles. That was the moment when the
European Commission could explain to the candidate countries the specificity of 
interpretation and application of some legal rules, but also to check the willingness, as 
well as the ability, of the applicant countries to both accept and apply the Acquis 
Communautaire. Screening was particularly helpful for identification of those areas of 
national law, in which corrections were still necessary to achieve the required 
compatibility with Acquis Communautaire and, thus, provided valuable information 
for the European Commission during the Accession Negotiations.

6.2.3.3. The Accession Negotiations

As it was mentioned hitherto, the positive opinion, issued by the European 
Commission on the aspirant country’s progress in transplanting Acquis 
Communautaire, was crucial for the opening of the Accession Negotiations. The 
Accession Negotiations could have been started, after the European Council’s formal 

418 Only the first time the European Commission published the Opinions.
419 From the interviews that the author conducted with civil servants who worked at national 
institutions responsible for management the process of national integration into the European Union in 
several aspirant countries in the period from 1998 till 2003. 
420 See: The Organisation for Economic Co-operation and Development (OECD), 'SIGMA (Support 
For Improvement In Governance And Management) Papers.' (OECD iLibrary).
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endorsement of the positive opinion on the aspirant country’s progress issued by the
European Commission.

It should be noted that the term ‘negotiations’ is a bit misleading in regard to what 
factually could have been negotiated. The Accession Negotiations were in fact about 
argumentation on three issues: whether the Acquis Communautaire in the policy area 
under concern is already adopted by the candidate country; if not, when and how it 
will be adopted before the factual accession; and, in case adoption is not possible by 
the time of accession, how long a transition period can be granted if any at all. Once 
the European Commission, as a representative of the EU side, decides that the 
relevant Acquis Communautaire is adopted by the candidate country, or the agreement 
is reached on the schedule of final adjustments, the negotiations on the policy area 
chapter could be closed, but only provisionally. 

In order to manage the negotiations (and screening) process efficiently, the Acquis 
Communautaire was broken down into twenty-nine chapters, each covering a specific 
policy area.421 The opening of the specific policy chapter was proceeded by the 
analytical screening of legislation. For each policy chapter of the Accession 
Negotiations, at least two meetings for analytical examinations (screening) were 
organised: first explanatory meetings with all candidate countries together and then 
bilateral meetings with each applicant country separately. In the explanatory sessions
the European Commission was explaining the legal rules and principles of the Acquis 
Communautaire to the candidate countries. Approximately one month after the 
explanatory meeting, a bilateral meeting, also known as a country session, was held 
with each country individually. During the country session, the roles of the parties 
were changing and the candidate country could explain its degree of preparedness and 
its plans with regard to the adoption of Acquis Communautaire in the chapter in 
question. The information gathered in these meetings served as a basis for the 
European Commission in deciding on the opening of negotiations on chapters. 
After analytical examination, the negotiations proceeded in the form of bilateral 
intergovernmental conferences, composed of representatives of three parties: the 
member states of the European Union, the applicant country and the European 
Commission. Thus, differently from the prior practice, the governments of the EU 
member states played a very important role next to the European Commission. In fact, 
the European Commission often attempted to act as an intermediary between the 
negotiating parties to ensure that negotiations were not stalled. 

The EU member states were also actively involved in the so-called peer-reviews.422

This new monitoring instrument was mainly used during the negotiations, starting 

421 There were twenty-nine substantive chapters that covered specific policy areas. Formally, there were 
thirty-one chapters.
422 Klaudijus Maniokas, 'Kelias Iki Derybų: Plėtros Instrumentai Ir Lietuvos Statuso Raida', Lietuvos 
kelias į Europos Sąjungą: Europos susivienijimas ir Lietuvos derybos dėl narystės Europos 
Sąjungoje (1st edn, Eugrimas 2004) 40-41. For the same publication in English see: 
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6.3. The Substance of Approximation Requirement    

6.3.1. The Concept of Legal Approximation in the EU

The definition of the concept of legal approximation is to be found in the official legal 
documents of the European Union. The concept is often used interchangeably or is 
linked to such terms as legal harmonisation, legal adjustment, or alignment of 
national legislation. All of them originate from the text of the Treaty establishing 
European Communities and are used in reference to the harmonisation of national 
legislations within the European Union. Thus, although the use of a variety of terms to 
refer to the same phenomena might seem confusing, it should not create any problem 
as long as their meaning is the same. However, apart from the existence of a family of 
interchangeable terms linked to the concept of legal approximation, the meaning of 
the concept was changing as the approach to approximation was altering in time and 
per policy area. Therefore a closer look to what the concept of legal approximation
exactly means is necessary.

The process of legal approximation was primarily taking place for the purpose of the 
creation of the common market. The EU harmonisation policy within the common 
market is described as supporting negative or positive economic integration, where 
negative integration results from harmonisation aiming at withdrawal of national 
regulatory restrictions for free movement, and positive integration, on the other hand,
is a result of harmonisation by a legislative action supporting the effectiveness of 
internal market.425

The competence for a legislative action on approximation measures supporting 
positive integration is defined by the European Acquis Communautaire. Central to this
is Article 114 TFEU426 (ex Article 95 of the EC Treaty)427, to which harmonisation 
directives, aiming at establishment of the internal market, refer. The article empowers 
the European legislative institutions to adopt the measures for approximation of 
national legal rules. The Single European Act introduced the article into the Treaty in 
1986 with a view to enhancing the functioning of the common market. 

It is important to underline that Article 114 TFEU does not confer an open-ended 
competence on the European Community institutions to approximate laws. The article 

425 See: Jan Tinbergen, International Economic Integration (2nd edn, Elsevier 1965), 76. See also: John 
Pinder, 'Positive Integration And Negative Integration: Some Problems Of Economic Union In The 
EEC' (1968) 24 The World Today.
426 Ex Article 100a of the EEC Treaty, which, after the entry of the Amsterdam Treaty, was amended 
and re-numbered into Article 95 EC Treaty.   
427 The Treaty establishing a European Economic Community (EEC Treaty) was in 1992 February in 
Maastricht renamed to the European Community Treaty (EC Treaty). Here and further in the text the 
reference are to the EC Treaty, if not indicated differently.

from 2001. During peer-reviews the European Commission, together with the 
representatives of EU member states, was inspecting the progress made in 
implementing commitments that candidate countries assumed during the Accession 
Negotiations in the policy areas of particular interest for EU member states. That 
could be politically sensitive areas, such as that of Justice and Home Affairs or 
similar. However, the introduction of peer-reviews was soon associated with growing 
distrust towards candidate countries as well as with attempts of sceptical EU member 
states to disparage the EU enlargement process.423

It should be noted that at this final stage of the EU enlargement process the European 
Commission placed greater emphasis than before on administrative and institutional 
capacity as well as on the effectiveness and independence of judiciary in the applicant 
countries. The European Commission reasoned this switch in approach by the fact 
that, alongside the mere alignment of national legislation with the Acquis 
Communautaire, candidate countries must increasingly ensure the application of the 
transposed legal rules in the interest of their complete integration into the European 
Union. On the other hand, the existence of effective institutions was difficult to 
establish before real membership took place.424 This was difficult because in many 
cases this would require to set up institutions several years prior to the enactment of 
law, which had to be effective only from the date of factual membership.

The Accession Negotiations with the eight from ten Central Eastern European 
applicant countries – Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, 
Slovakia and Slovenia – were closed at the Copenhagen European Council in 
December 2002. The Treaties of Accession for these countries and two Mediterranean 
countries Cyprus and Malta were signed on 16 April 2003. About one year later, on 1 
May 2004, following completion of the ratification procedures in the national 
parliaments of the EU member states these ten countries formally joined the Europe 
Union. Membership of two other Central Eastern European applicant countries, 
Bulgaria and Romania, was postponed till 2007.

Klaudijus Maniokas, 'Road To Negotiations: Enlargement Instruments And The Development Of 
Lithuania’S Status.', Lithuania’s Road to the European Union: Unification of Europe and Lithuania’s 
EU Accession Negotiations (1st edn, Eugrimas 2005).
423 Ibid.
424 Milada Anna Vachudova, 'The Active Leverage Of The European Union' [2005] Europe Undivided 
<http://www.oxfordscholarship.com/view/10.1093/0199241198.001.0001/acprof-9780199241194-
chapter-6> accessed 7 March 2015, 123.
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6.3. The Substance of Approximation Requirement    

6.3.1. The Concept of Legal Approximation in the EU

The definition of the concept of legal approximation is to be found in the official legal 
documents of the European Union. The concept is often used interchangeably or is 
linked to such terms as legal harmonisation, legal adjustment, or alignment of 
national legislation. All of them originate from the text of the Treaty establishing 
European Communities and are used in reference to the harmonisation of national 
legislations within the European Union. Thus, although the use of a variety of terms to 
refer to the same phenomena might seem confusing, it should not create any problem 
as long as their meaning is the same. However, apart from the existence of a family of 
interchangeable terms linked to the concept of legal approximation, the meaning of 
the concept was changing as the approach to approximation was altering in time and 
per policy area. Therefore a closer look to what the concept of legal approximation
exactly means is necessary.

The process of legal approximation was primarily taking place for the purpose of the 
creation of the common market. The EU harmonisation policy within the common 
market is described as supporting negative or positive economic integration, where 
negative integration results from harmonisation aiming at withdrawal of national 
regulatory restrictions for free movement, and positive integration, on the other hand,
is a result of harmonisation by a legislative action supporting the effectiveness of 
internal market.425

The competence for a legislative action on approximation measures supporting 
positive integration is defined by the European Acquis Communautaire. Central to this
is Article 114 TFEU426 (ex Article 95 of the EC Treaty)427, to which harmonisation 
directives, aiming at establishment of the internal market, refer. The article empowers 
the European legislative institutions to adopt the measures for approximation of 
national legal rules. The Single European Act introduced the article into the Treaty in 
1986 with a view to enhancing the functioning of the common market. 

It is important to underline that Article 114 TFEU does not confer an open-ended 
competence on the European Community institutions to approximate laws. The article 

425 See: Jan Tinbergen, International Economic Integration (2nd edn, Elsevier 1965), 76. See also: John 
Pinder, 'Positive Integration And Negative Integration: Some Problems Of Economic Union In The 
EEC' (1968) 24 The World Today.
426 Ex Article 100a of the EEC Treaty, which, after the entry of the Amsterdam Treaty, was amended 
and re-numbered into Article 95 EC Treaty.   
427 The Treaty establishing a European Economic Community (EEC Treaty) was in 1992 February in 
Maastricht renamed to the European Community Treaty (EC Treaty). Here and further in the text the 
reference are to the EC Treaty, if not indicated differently.
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Harmonisation measures supporting negative integration are recognisable already in 
the Court of Justice judgement in the case Cassis de Dijon436, under which member 
states were obliged to recognise goods which had been legally produced in another 
member state, unless the member state could justify the restriction by reference to a 
mandatory requirement, and, thus, to retain from discriminatory behaviour or other 
restrictive practices.

The EU harmonisation policy was further defined by the launching of the New 
Approach to Harmonisation437 in 1985, which combined harmonisation measures 
supporting positive as well as negative integration, relying upon minimum rather than 
exhaustive harmonisation. It introduced four guiding principles that defined limits for 
further harmonisation: national rules that did not come within one of the mandatory 
requirements would be invalid; legislative harmonisation was to be restricted to laying 
down health and safety standards; and there would be promotion of European 
standardisation.438

At the same time, the New Approach to Harmonisation attempted to combine total
harmonisation of the objectives at issue with a flexible approach to the means.439 This 
meant that EC harmonisation directives might set, for instance, only minimum 
standards, thereby leaving a great deal of flexibility to individual member states. In 
fact, member states may go beyond the established minimum or even opt out of 
certain aspects of a given directive.

Thus, in the European Union harmonisation measures aim at creating the functioning 
internal market by supporting positive or/and negative integration. As the examination 
of the concept of harmonisation in the internal market has shown, it is implemented 
with reference to the legal basis of articles of the Treaty establishing the European 
Union and is executed by Community’s legislative action, as well as judicial review 
and jurisprudence. It is important to note that legal harmonisation within the European 
Union touches the complex issues related to division of competences between 
supranational and intergovernmental actors and implementation of principles of 
proportionality and subsidiarity. Thus, it is not surprising that the scope of required 
approximation under community legislation is not always clearly defined and often 
depends on other policy issues, like those related to the level of environmental 
protection, the standards of health and social security, enforcement of consumer 

436 The Cassis de Dijon case. See: Case C-120/78 Rewe-Zentral AG v Bundesmonopolverwaltung für 
Branntwein (1979) ECR 649.
437 The Council of the European Union, 'Council Resolution Of 7 May 1985 On A New Approach To 
Technical Harmonization And Standards. Annex ‘Guidelines For A New Approach To Technical 
Harmonization And Standards' (OJ C136/1, 1985).
438 Paul Craig and Gráinne De Búrca, EU Law: Text, Cases, And Materials (3rd edn, Oxford University 
Press 2003).
439 Jacques Pelkmans, 'The New Approach To Technical Harmonization And Standardization' (1987)
25 Journal of Common Market Studies, 249.

provides a legal basis for the adoption of approximation measures only if these
measures have as their objective the establishment or functioning of the internal 
market. Thus, prior to harmonisation the European Union institutions need to show 
that there is a link between the measure of harmonisation and the functioning of 
internal market. 428

This does not mean, however, that Article 114 TFEU gives the Community legislature 
the general power to regulate the internal market. For example, the Court of Justice
held in the Tobacco Advertising I judgment, that Article 95 of the EC Treaty (now 
Article 114 TFEU) may not be construed as meaning that it vests in the EU legislature 
‘a general power to regulate the internal market’429. The Court argued that it would be 
contrary to Article 3(1)(c) of the EC Treaty430, which provides that activities of the 
Community shall include an internal market characterised by the abolition of 
obstacles to the free movement of goods, persons, services and capital, and Article 14 
of the EC Treaty (repealed by the Treaty of Amsterdam), which foresees that the 
Community may adopt measures with the aim of progressively establishing the 
internal market as an area without internal frontiers in which the free movement of 
goods, persons, services and capital is ensured in accordance with the provisions of 
the EC Treaty. Moreover, the Court stated that interpretation of Article 95 of the EC 
Treaty (now Article 114 TFEU), as giving a general right for regulation of an internal 
market, would be incompatible with Article 5(1) of the EC Treaty (now Article 7 
TFEU)431, which establishes that the Community institutions may act only within the 
limits of the powers conferred upon it by the Treaty and of the objectives assigned to 
it therein.432 The Court underlined that “a mere finding of disparities between national 
rules and of the abstract risk of obstacles to the exercise of fundamental freedoms, or 
distortions of competition liable to result, were sufficient, to justify the choice of 
Article 100a433 as a legal basis, judicial review of compliance with the proper legal 
basis might be rendered nugatory”434. Besides, any distortion of competition must be 
appreciable, since otherwise ‘the powers of the Community legislature would be 
practically unlimited’435, whereas the Community enjoys only conferred powers.

428 Stephen Weatherill, Cases And Materials On EU Law (Oxford University Press 2006), 620-643.
429 See: Case C-376/98 Germany v European Parliament and Council of the European Union (2000) 
ECR I-8419, para 83. 
In Tobacco Advertising I case the ECJ voided a directive aiming at harmonisation of national laws of 
the EU member states on advertising and sponsorship of tobacco products. But see Tobacco 
Advertising II case, in which Court affirms the appropriateness of the reference of the new Directive 
(Directive 2003/33/EC) on tobacco advertising to the article 95 of the EC Treaty (now Article 114 
TFEU). See: Case C-380/03 Germany v European Parliament (2006) ECR I-11573.
430 Now Article 5 TFEU draws on Articles 3(1), 98, 99, 126, 128 and 140 of the EC Treaty.
431 Now Article 7 TFEU draws on Article 5 and 7 of the EC Treaty. For current description of the 
Union competences see also Articles 2 to 6 TFEU.
432 Case C-376/98, n. 294, para 83.
433 Article 100a of the EEC Treaty, after the entry of the Amsterdam Treaty, was amended and re-
numbered into Article 95 EC Treaty (now Article 114 TFEU).
434 Case C-376/98, n. 294, para 84. 
435 Case C-376/98, n. 294, para 107.
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Harmonisation measures supporting negative integration are recognisable already in 
the Court of Justice judgement in the case Cassis de Dijon436, under which member 
states were obliged to recognise goods which had been legally produced in another 
member state, unless the member state could justify the restriction by reference to a 
mandatory requirement, and, thus, to retain from discriminatory behaviour or other 
restrictive practices.

The EU harmonisation policy was further defined by the launching of the New 
Approach to Harmonisation437 in 1985, which combined harmonisation measures 
supporting positive as well as negative integration, relying upon minimum rather than 
exhaustive harmonisation. It introduced four guiding principles that defined limits for 
further harmonisation: national rules that did not come within one of the mandatory 
requirements would be invalid; legislative harmonisation was to be restricted to laying 
down health and safety standards; and there would be promotion of European 
standardisation.438

At the same time, the New Approach to Harmonisation attempted to combine total
harmonisation of the objectives at issue with a flexible approach to the means.439 This 
meant that EC harmonisation directives might set, for instance, only minimum 
standards, thereby leaving a great deal of flexibility to individual member states. In 
fact, member states may go beyond the established minimum or even opt out of 
certain aspects of a given directive.

Thus, in the European Union harmonisation measures aim at creating the functioning 
internal market by supporting positive or/and negative integration. As the examination 
of the concept of harmonisation in the internal market has shown, it is implemented 
with reference to the legal basis of articles of the Treaty establishing the European 
Union and is executed by Community’s legislative action, as well as judicial review 
and jurisprudence. It is important to note that legal harmonisation within the European 
Union touches the complex issues related to division of competences between 
supranational and intergovernmental actors and implementation of principles of 
proportionality and subsidiarity. Thus, it is not surprising that the scope of required 
approximation under community legislation is not always clearly defined and often 
depends on other policy issues, like those related to the level of environmental 
protection, the standards of health and social security, enforcement of consumer 

436 The Cassis de Dijon case. See: Case C-120/78 Rewe-Zentral AG v Bundesmonopolverwaltung für 
Branntwein (1979) ECR 649.
437 The Council of the European Union, 'Council Resolution Of 7 May 1985 On A New Approach To 
Technical Harmonization And Standards. Annex ‘Guidelines For A New Approach To Technical 
Harmonization And Standards' (OJ C136/1, 1985).
438 Paul Craig and Gráinne De Búrca, EU Law: Text, Cases, And Materials (3rd edn, Oxford University 
Press 2003).
439 Jacques Pelkmans, 'The New Approach To Technical Harmonization And Standardization' (1987)
25 Journal of Common Market Studies, 249.
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6.3.3. Approximation Commitments Under the Europe Agreements

The Europe Agreement created duties to approximate national legislation with the 
Acquis Communautaire under the international law. Each European (Association) 
Agreement signed with the to-be associated Central Eastern European country 
contained a separate chapter with horizontal provisions on approximation of national 
laws. In addition to this, vertical rules for approximation were scattered in the various 
provisions of the agreements. In all cases, chapters on approximation of law consisted of 
three articles: the first one underlining the duty of the candidate country to take action, the 
second one identifying areas for legal approximation, and the third one specifying the method 
of assistance. The only difference was in wording and expressions.440

Usually, in the chapter with horizontal provisions on approximation of laws was
underlined that the approximation of existing, as well as future national legislation to 
the Acquis Communautaire, is the major precondition for an associated country’s 
economic integration into the European Community. In order to meet this requirement 
the associated country should commit “to use its best endeavours to ensure that future 
legislation is compatible with legislation of the European Community”441.

The next article lists the policy areas, in which approximation of national laws should 
be implemented. All agreements indicate, more or less, the same policy areas. For 
instance, Poland’s Europe Agreement lists customs law, company law, banking law, 
company accounts and taxes, intellectual property, protection of workers at the 
workplace, financial services, rules on competition, protection of health and life of 
humans, animals and plants, consumer protection, indirect taxation, technical rules 
and standards, transport and the environment; whereas Lithuanian Europe Agreement
was extended to include nuclear law and regulation, public procurement, statistics, 
and product liability. 442

The other signatory of the Europe Agreement, the European Community, committed 
itself to providing the associated country with technical assistance for the 
implementation of these approximation measures which could include the exchange 
of experts, the provision of information, organisation of seminars, training activities, 
and aid for the translation of Community legislation in the relevant sectors.443

440 See more about similarities and differences in the texts of the Europe Agreements concluded 
between the European Union and its member States and Central Eastern European countries in: 
Andrea Ott and Kirstyn Inglis, Handbook On European Enlargement (TMC Asser Press 2002).
441 See: Article 68 Ch. III of the Europe Agreement with Poland. In Lithuanian Europe Agreement: 
“Lithuania should endeavour to ensure that its legislation will be gradually made compatible with the
legislation of the European Community”. See: Article 69Ch. III in the Europe Agreement with 
Lithuania.
442 See: Article 69 Ch. III of the Europe Agreement with Poland and Article 70 Ch. III in the Europe 
Agreement with Lithuania.
443 See: Article 70 Ch. III of the Europe Agreement with Poland and Article 71 Ch. III in the Europe 
Agreement with Lithuania.

rights, and etc. Moreover, these issues may include national differences and 
specificities. 

In summary, legal approximation within the European Union follows the goal of
establishment of the effective common market. It does not mean per se the 
convergence of national legislations of member states, but intends to diminish the 
existent national restrictions by harmonising the laws.

Transplantation of the Acquis Communautaire into the legal systems of the acceding 
countries is also referred to as legal harmonisation or approximation. However, there 
are substantial differences between legal harmonisation within the European Union 
and legal harmonisation in the aspiring countries. The most apparent are 
dissimilarities in the aims of legal harmonisation. First of all, legal harmonisation in 
the aspiring countries sought to establish a legal context for a mutual free trade area 
between the European Union and the signed country. Later legal harmonisation aimed 
to adjust the economic legislation of the associated country with legal rules and 
principles of the Acquis Communautaire. It is important to note that legal 
harmonisation in countries aspiring for membership in the European Union was a 
unilateral action, involving only approximation of laws of non-EU countries. In other 
words, that was one-side harmonisation that could be described as incorporation of the 
Acquis Communautaire into the legal systems of aspirant countries.

6.3.2. The Legal Basis for the Approximation Requirement

The requirement that countries willing to join the European Community have to adopt 
the whole Acquis Communautaire originates from the Treaties establishing the 
European Communities. The text of the Treaty holds that candidate countries should 
be capable of applying the Acquis Communautaire from the first day of membership 
in the same manner as it is done in the European Union. This means that candidate 
countries are not allowed having any derogations or ‘opting outs’, even if some 
member states could enjoy this right. At the same time, the text of the treaty refers 
only to the period after the day of accession to the European Union. Also, it is 
possible to link this requirement with the moment of lodging a formal application for 
membership in the European Union. Before this, however, legal basis for 
approximation was created by other means – through establishment of political 
association. Thus, the signing and national ratification of the Europe Agreements
created not only a political association between the individual aspirant country and the 
European Communities and their member states, but also a legal commitment to 
approximate national legislation according to the requirements included into the 
provisions of the agreement. 
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6.3.3. Approximation Commitments Under the Europe Agreements

The Europe Agreement created duties to approximate national legislation with the 
Acquis Communautaire under the international law. Each European (Association) 
Agreement signed with the to-be associated Central Eastern European country 
contained a separate chapter with horizontal provisions on approximation of national 
laws. In addition to this, vertical rules for approximation were scattered in the various 
provisions of the agreements. In all cases, chapters on approximation of law consisted of 
three articles: the first one underlining the duty of the candidate country to take action, the 
second one identifying areas for legal approximation, and the third one specifying the method 
of assistance. The only difference was in wording and expressions.440

Usually, in the chapter with horizontal provisions on approximation of laws was
underlined that the approximation of existing, as well as future national legislation to 
the Acquis Communautaire, is the major precondition for an associated country’s 
economic integration into the European Community. In order to meet this requirement 
the associated country should commit “to use its best endeavours to ensure that future 
legislation is compatible with legislation of the European Community”441.

The next article lists the policy areas, in which approximation of national laws should 
be implemented. All agreements indicate, more or less, the same policy areas. For 
instance, Poland’s Europe Agreement lists customs law, company law, banking law, 
company accounts and taxes, intellectual property, protection of workers at the 
workplace, financial services, rules on competition, protection of health and life of 
humans, animals and plants, consumer protection, indirect taxation, technical rules 
and standards, transport and the environment; whereas Lithuanian Europe Agreement
was extended to include nuclear law and regulation, public procurement, statistics, 
and product liability. 442

The other signatory of the Europe Agreement, the European Community, committed 
itself to providing the associated country with technical assistance for the 
implementation of these approximation measures which could include the exchange 
of experts, the provision of information, organisation of seminars, training activities, 
and aid for the translation of Community legislation in the relevant sectors.443

440 See more about similarities and differences in the texts of the Europe Agreements concluded 
between the European Union and its member States and Central Eastern European countries in: 
Andrea Ott and Kirstyn Inglis, Handbook On European Enlargement (TMC Asser Press 2002).
441 See: Article 68 Ch. III of the Europe Agreement with Poland. In Lithuanian Europe Agreement: 
“Lithuania should endeavour to ensure that its legislation will be gradually made compatible with the
legislation of the European Community”. See: Article 69Ch. III in the Europe Agreement with 
Lithuania.
442 See: Article 69 Ch. III of the Europe Agreement with Poland and Article 70 Ch. III in the Europe 
Agreement with Lithuania.
443 See: Article 70 Ch. III of the Europe Agreement with Poland and Article 71 Ch. III in the Europe 
Agreement with Lithuania.
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harmonisation changed to the adjustment of the whole legal system of the aspirant 
country; and, thus, a ‘complete transposition’446 of European legal rules and principles 
was requested. This was later interpreted by the European Commission as making the 
transposed legislation effective. Yet in the White Paper on integration into the 
Internal Market, the European Commission recommended and described how the 
transposed legislation should be made effective.

Later, the requirement of ‘complete transposition’ was further broadened. The 
aspirant countries were warned that a mere formal transposition of European 
legislation will not ensure the achievement of the desired economic impact or the 
effective functioning of the internal market after the enlargement. The Commission 
argued that equal importance should be attached to the establishment of the adequate 
structures for implementation and enforcement of the transplanted Acquis 
Communautaire. Thus, what was meant with ‘complete transposition’ of EU legal 
rules and norms was changed to include the requirement to establish the necessary 
structures for implementation and enforcement of the transplanted laws. 
On the other hand, in most member states the enactment of the legislative draft
includes the setting up of the organisational and regulatory structures necessary for 
the implementation of that law. Thus, from the point of view of most of Western 
countries, the meaning of the requirement of ‘complete transposition’ did not really 
change, as laws are drafted in order to be implemented. This, however, could differ 
from the understanding of a legislative process in the countries of the former Eastern 
Bloc. 

At a later stage of the enlargement process, the European Commission conveyed that 
the requirement to harmonise national legislation is not confined only to the adoption 
of laws and setting up of the institutional structures, but also requires that these 
institutions are effective. Again, like in the previous case, in most member states this 
is an unwritten rule for each legislative draft.

Still, it can be said that the scope of the requirement of legal approximation was 
changing with regard to its formal communication during the process of enlargement. 
Thus, by the end of the enlargement process, it was explicitly communicated that the 
‘complete transposition’ means also establishment of the adequate structures for 
implementation, the enforcement of the transplanted Acquis Communautaire, and that 
the established institutions have to be effective. 

This broad definition of the requirement of ‘complete transposition’ allowed the 
European Commission to apply less or more strict assessment criteria when assessing
the progress achieved by aspirant countries in their attempts to approximate national 
legislations. For instance, the European Commission could refer to the amount and 

446 The European Commission’s requirement of ‘complete transposition’ is noted by Przemysław
Saganek. See: Saganek (1998).

6.3.4. The Scope of Approximation

Though the requirement of legal approximation was included in the European 
Agreement, the scope of approximation was not clearly defined. In fact, the only legal 
reference could have been made to a notion in the Treaty establishing the European 
Communities that countries willing to join the European Union have to adopt the 
whole Acquis Communautaire. 

At the same time, the position of the European Union regarding the scope of legal 
approximation in associated countries aspiring for membership in the European Union 
was not consolidated at the beginning of the enlargement. Indeed, what the European 
Union wanted to see as achievement in approximation, was continuously corrected 
and re-explained in various political documents and during working meetings with 
representatives of the aspirant countries. For instance, in the early years, during 
working meetings with the aspirant countries, the European Commission used to 
emphasise repetitively that its position regarding the approximation rules to be applied 
by associated countries is as following: the legal harmonisation had to be approached 
in the same manner as it is understood in the European Union.444

However, one should keep in mind that legal harmonisation within the European 
Union is substantially different from the process of approximation in the aspiring 
member states. As discussed earlier, legal harmonisation between member states of 
the European Union primarily aims at improving the functioning of the internal 
market. Moreover, the internal harmonisation of the European Union allows for 
certain flexibility in the scope of harmonisation.445 The question is thus whether such 
flexibility in the scope of legal approximation was possible and endorsed by the EU in 
the case of aspirant countries from Central Eastern Europe.  

It seems that recommendations of the European Commission on approximation rules 
to aspirant countries were defined at large by changes in the EU enlargement policy. 
For instance, at the very beginning of the enlargement process, when the European 
Union considered only developing free trade relations with Central Eastern European
countries, the aim of harmonisation was the creation of a common legal environment 
for mutual trade. However, later, when the European Union decided upon 
enlargement Eastwards, and confirmed its commitment to this goal, the aim of legal 

444 Przemysław Saganek, 'Wybrane Problemy Dostosowania Prawa Polskiego Do Prawa Unii 
Europejskiej', Wybrane problemy i obszary dostosowania prawa polskiego do prawa Unii 
Europejskiej (1st edn, Elipsa 1998) <http://bs.sejm.gov.pl/F?func=find-
b&request=000047785&find_code=SYS&local_base=BIS01> accessed 7 March 2015. 
See also: Paweł Czechowski, 'Standardy Harmonizacji Prawa', Prawo Polskie a Prawo Unii 
Europejskiej (1st edn, Liber 2003).
445 More on different concepts of harmonisation in the internal market see: Chapter 6. The Process of 
Transfer, Section 6.3.1. The Concept of Legal Approximation in the EU. 
More on harmonisation in the field of EU Competition policy see: Chapter 6. The Process of Transfer, 
Section 6.3.8.The Approximation Requirement in the Field of Competition Policy.
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harmonisation changed to the adjustment of the whole legal system of the aspirant 
country; and, thus, a ‘complete transposition’446 of European legal rules and principles 
was requested. This was later interpreted by the European Commission as making the 
transposed legislation effective. Yet in the White Paper on integration into the 
Internal Market, the European Commission recommended and described how the 
transposed legislation should be made effective.

Later, the requirement of ‘complete transposition’ was further broadened. The 
aspirant countries were warned that a mere formal transposition of European 
legislation will not ensure the achievement of the desired economic impact or the 
effective functioning of the internal market after the enlargement. The Commission 
argued that equal importance should be attached to the establishment of the adequate 
structures for implementation and enforcement of the transplanted Acquis 
Communautaire. Thus, what was meant with ‘complete transposition’ of EU legal 
rules and norms was changed to include the requirement to establish the necessary 
structures for implementation and enforcement of the transplanted laws. 
On the other hand, in most member states the enactment of the legislative draft
includes the setting up of the organisational and regulatory structures necessary for 
the implementation of that law. Thus, from the point of view of most of Western 
countries, the meaning of the requirement of ‘complete transposition’ did not really 
change, as laws are drafted in order to be implemented. This, however, could differ 
from the understanding of a legislative process in the countries of the former Eastern 
Bloc. 

At a later stage of the enlargement process, the European Commission conveyed that 
the requirement to harmonise national legislation is not confined only to the adoption 
of laws and setting up of the institutional structures, but also requires that these 
institutions are effective. Again, like in the previous case, in most member states this 
is an unwritten rule for each legislative draft.

Still, it can be said that the scope of the requirement of legal approximation was 
changing with regard to its formal communication during the process of enlargement. 
Thus, by the end of the enlargement process, it was explicitly communicated that the 
‘complete transposition’ means also establishment of the adequate structures for 
implementation, the enforcement of the transplanted Acquis Communautaire, and that 
the established institutions have to be effective. 

This broad definition of the requirement of ‘complete transposition’ allowed the 
European Commission to apply less or more strict assessment criteria when assessing
the progress achieved by aspirant countries in their attempts to approximate national 
legislations. For instance, the European Commission could refer to the amount and 

446 The European Commission’s requirement of ‘complete transposition’ is noted by Przemysław
Saganek. See: Saganek (1998).
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process of economic reform. Notionally, because at the same time it was expected that 
aspirant countries transpose the whole Acquis Communautaire, as well as develop the 
necessary institutions and structures for implementation of legal transplants yet before 
the start of the Accession Negotiations. Thus, if an associated country was willing to 
sooner start the Accession Negotiations and avoid being late to the enlargement train it 
could not follow the European Commission’s advice of applying a more selective and 
gradual approach in approximation of national legislation. Moreover, some policy 
areas, like competition policy, had to be adjusted already after the signing of the first 
free trade agreements.450

6.3.6. The Deadline for Bringing Inline National Legislation

So, what was the final deadline for bringing the national legislations of candidate 
countries in line with the Acquis Communautaire?

The answer can be found in the European Commission’s Strategy Paper 
“Towards the enlarged Union”, which accompanied the 2002 Regular Reports. In 
this document the European Commission stated that: 
 

Acceding countries need to implement the acquis by the date of accession451,
except in cases where transitional arrangements have been agreed. 
Commitments undertaken in the negotiations must be fully met before 
accession452. The Regular Reports point to a number of areas where further 
improvements need to be made in the context of the political and economic 
criteria and in relationship to the adoption, implementation and enforcement of 
the acquis. These should be vigorously pursued.453

Thus, it is possible to say that not only the Acquis Communautaire had to be in place,
but it also had to be implemented before the membership in the European Union.

6.3.7. Approximation After the Conclusion of the Accession Negotiations

The European Commission, factually responsible for the control of preparations of the
aspiring countries for membership in the European Union, sought to ensure that all 

450 More on development of the approximation requirement in the field of competition policy see: 
Chapter 6. The Process of Transfer, Section 6.3.8. The Approximation Requirement in the Field of 
Competition Policy.
451 The accent is added by author.
452 The accent is added by author.
453 The European Commission, 'COM (2002) 0700 Final: Towards The Enlarged Union - Strategy 
Paper And Report Of The European Commission On The Progress Towards Accession By Each Of 
The Candidate Countries' (2002).

correctness of transposed laws, effectiveness of transposed legislation, existence of 
adequate structures for implementation and enforcement, and/or effectiveness of these 
institutions, because the European Commission never specified what the acceptable 
level of legal approximation is.447

This ambiguity around the scope of the approximation requirement and the 
assessment criteria of the progress made in approximation by aspirant countries 
contributed to the rise of a certain public trepidation in the associated countries. For 
example, the rightfulness and objectivity of the European Union decisions regarding 
the progress achieved in transplantation of the EU regulatory models was openly 
questioned in the national media by many, including top politicians.448 In many 
aspirant countries, common citizens as well as the political elite had the tendency to 
think that selection of the first wave candidate countries for opening of the Accession 
Negotiations was merely a political manoeuvre. Although this line of thought could be 
seen as too extreme, theoretically, the European Commission could exert additional 
influence on the aspirant country by asking for more concessions and commitments 
and the simplest way to do that was to claim unsatisfactory level of legal 
harmonisation in the aspirant country.

6.3.5. Approximation Rules

Just as the scope was never defined explicitly by the European Union, neither was the 
manner of legal approximation. Indeed, neither the Europe Agreements, nor the later 
signed Accession Partnerships specified how the approximation of national law 
should come to pass.449 The only reference to the manner of legal approximation that 
can be found in the EU enlargement documents was advice included to the White 
Paper on integration into the Internal Market, which the European Commission 
issued in 1995 in order to assist aspirant countries from Central Eastern Europe in 
their preparations. The advice in the White Paper contained a suggestion to apply a 
selective and gradual approach in approximation of national legislation. It was 
underlined that the goal of alignment with EU internal market rules and practices does 
not preclude a selective and gradual approach. In the document the European 
Commission suggested that by applying this approach associated countries will be 
able to take into account the specific domestic conditions. As a consequence, 
associated countries could safeguard the efforts of both completing the process of 
economic transition as well as achieving macro-economic stability. Thus, notionally 
associated countries will adapt the pace of their approximation programmes to the 

447 On missing specification of the acceptable level of legal approximation see: Saganek (1998).
448 This was the case in Lithuania. The extreme disappointment of the Lithuanian Government that 
Lithuania was not invited to start the Accession Negotiations pushed the Lithuanian Prime Minister to 
send a Letter of Disagreement with the Opinion of the European Commission to Brussels. See case 
study on transplantation of EU law to Lithuania: Chapter 9. Transplantation to Lithuania.
449 For comment on EU approximation policy towards Poland see: Czechowski (2003).
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process of economic reform. Notionally, because at the same time it was expected that 
aspirant countries transpose the whole Acquis Communautaire, as well as develop the 
necessary institutions and structures for implementation of legal transplants yet before 
the start of the Accession Negotiations. Thus, if an associated country was willing to 
sooner start the Accession Negotiations and avoid being late to the enlargement train it 
could not follow the European Commission’s advice of applying a more selective and 
gradual approach in approximation of national legislation. Moreover, some policy 
areas, like competition policy, had to be adjusted already after the signing of the first 
free trade agreements.450

6.3.6. The Deadline for Bringing Inline National Legislation

So, what was the final deadline for bringing the national legislations of candidate 
countries in line with the Acquis Communautaire?

The answer can be found in the European Commission’s Strategy Paper 
“Towards the enlarged Union”, which accompanied the 2002 Regular Reports. In 
this document the European Commission stated that: 
 

Acceding countries need to implement the acquis by the date of accession451,
except in cases where transitional arrangements have been agreed. 
Commitments undertaken in the negotiations must be fully met before 
accession452. The Regular Reports point to a number of areas where further 
improvements need to be made in the context of the political and economic 
criteria and in relationship to the adoption, implementation and enforcement of 
the acquis. These should be vigorously pursued.453

Thus, it is possible to say that not only the Acquis Communautaire had to be in place,
but it also had to be implemented before the membership in the European Union.

6.3.7. Approximation After the Conclusion of the Accession Negotiations

The European Commission, factually responsible for the control of preparations of the
aspiring countries for membership in the European Union, sought to ensure that all 

450 More on development of the approximation requirement in the field of competition policy see: 
Chapter 6. The Process of Transfer, Section 6.3.8. The Approximation Requirement in the Field of 
Competition Policy.
451 The accent is added by author.
452 The accent is added by author.
453 The European Commission, 'COM (2002) 0700 Final: Towards The Enlarged Union - Strategy 
Paper And Report Of The European Commission On The Progress Towards Accession By Each Of 
The Candidate Countries' (2002).
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Thus it can be said that the approximation requirement was active even after formal 
ratification of the Accession Treaty and remained such till the very date of accession 
of candidate countries to the European Union.

6.3.8. The Approximation Requirement in the Field of Competition Policy

As was mentioned earlier the approximation requirement in the field of competition 
policy was formulated earlier than in other policy areas. Already the first free trade 
agreements, signed with Central and Eastern European countries, contained some 
legal approximation and enforcement commitments in the field of competition policy. 
For instance, in the Free Trade Agreement with Poland a national legislator was asked 
to enforce the Antitrust Acts that would be based on EU competition policy models in 
the home markets. As the Europe Agreement integrated the Free Trade Agreement,
the provisions requesting approximation in the field of competition policy were also 
included into the new agreement. 

The main reason for early formulation of the approximation requirement in the field 
of competition policy was the arisen necessity to establish competition rules that 
would regulate mutual trade relations between the European Union and an associated 
country in the concern. The other reason follows from the importance that competition 
law has in the Acquis Communautaire of the European Union: it forms the core of the 
Internal Market legislation and it is directly applicable in member states.

Thus, the Europe Agreement requested that associated countries adopt competition
law regimes that converge around principles of EU competition law.455 Such 
formulation of the approximation requirement invoked a variety of interpretations 
among legal experts and scholars in both the to-be associated countries and the 
member states. For instance, some Western legal scholars interpreted the requirement 
in a minimalist way whereby convergence is interpreted as bringing the national law 
into a “general harmony” with EU law.456 A similar meaning of approximation is
applied in the field of competition policy in the common market. According to this 
interpretation of the requirement national competition legislation of the associated 
country should only conform to the general principles of EU competition law. 
Consequently, making national competition laws identical to EU competition law 

455 See, for example, Article 68 of the Europe Agreement establishing an association between the 
European Communities.
456 John Fingleton and others, Competition Policy And The Transformation Of Central Europe(Centre 
for Economic Policy Research 1996), 55. 
See also: Damien Geradin and David Henry, 'Competition Law In The New Member States: Where Do 
We Come From? Where Do We Go?', Modernisation and Enlargement: Two Major Challenges for EC 
Competiton Law(1st edn, Intersentia 2004) 
<http://www.intersentia.co.uk/searchDetail.aspx?bookid=6114> accessed 6 March 2015, 5.

candidate countries meet the approximation requirement before the date of accession. 
Therefore, the European Commission continued to monitor progress in approximation 
even after the Accession Negotiations were closed. Nevertheless, one could read in 
various media sources opinions that there is purportedly a risk that, after the 
conclusion of the Accession Negotiations and signing of the accession agreements, the 
acceding countries will disregard the remaining legal approximation commitments.

In order to assess progress in approximation that acceding countries were making as 
well as to ensure the successfulness of the first years of membership in the European 
Union, it was established that the European Commission would regularly monitor 
whether commitments undertaken in the Accession Negotiations are fully met before 
the date of accession, and whether improvements needed to be made in the context of 
the political and economic criteria and in relationship to the adoption, implementation 
and enforcement of the acquis in place.454 Further, the European Commission had to 
report to the European Council on the progress made by candidate countries in 
meeting these commitments. It was set up that the European Commission would 
produce, six months before the envisaged date of accession, a comprehensive 
monitoring report for both the European Council and the European Parliament.

The need and importance of monitoring the accession commitments in the field of 
adoption, implementation and enforcement of the acquis undertaken by acceding 
countries was underlined in the conclusions of the European Council in Copenhagen 
in December 2002. It was stated that:

Monitoring up to accession of the commitments undertaken will give further 
guidance to the acceding states in their efforts to assume responsibilities of 
membership and will give the necessary assurance to current Member States.

Also the European Council in Thessaloniki in June 2003 underlined the importance 
of continuing the approximation efforts by the acceding countries:

…the ten acceding States are encouraged to keep up their efforts so that they 
are fully prepared to assume the obligations of membership by accession. This 
also includes the necessary translation of the Community acquis. With a view 
to making a success of enlargement, the monitoring of these preparations has 
been intensified on the basis of reports submitted regularly by the 
Commission.

454 The European Commission, 'COM (2002) 0700 Final: Towards The Enlarged Union - Strategy 
Paper And Report Of The European Commission On The Progress Towards Accession By Each Of 
The Candidate Countries' (2002).
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Thus it can be said that the approximation requirement was active even after formal 
ratification of the Accession Treaty and remained such till the very date of accession 
of candidate countries to the European Union.

6.3.8. The Approximation Requirement in the Field of Competition Policy

As was mentioned earlier the approximation requirement in the field of competition 
policy was formulated earlier than in other policy areas. Already the first free trade 
agreements, signed with Central and Eastern European countries, contained some 
legal approximation and enforcement commitments in the field of competition policy. 
For instance, in the Free Trade Agreement with Poland a national legislator was asked 
to enforce the Antitrust Acts that would be based on EU competition policy models in 
the home markets. As the Europe Agreement integrated the Free Trade Agreement,
the provisions requesting approximation in the field of competition policy were also 
included into the new agreement. 

The main reason for early formulation of the approximation requirement in the field 
of competition policy was the arisen necessity to establish competition rules that 
would regulate mutual trade relations between the European Union and an associated 
country in the concern. The other reason follows from the importance that competition 
law has in the Acquis Communautaire of the European Union: it forms the core of the 
Internal Market legislation and it is directly applicable in member states.

Thus, the Europe Agreement requested that associated countries adopt competition
law regimes that converge around principles of EU competition law.455 Such 
formulation of the approximation requirement invoked a variety of interpretations 
among legal experts and scholars in both the to-be associated countries and the 
member states. For instance, some Western legal scholars interpreted the requirement 
in a minimalist way whereby convergence is interpreted as bringing the national law 
into a “general harmony” with EU law.456 A similar meaning of approximation is
applied in the field of competition policy in the common market. According to this 
interpretation of the requirement national competition legislation of the associated 
country should only conform to the general principles of EU competition law. 
Consequently, making national competition laws identical to EU competition law 

455 See, for example, Article 68 of the Europe Agreement establishing an association between the 
European Communities.
456 John Fingleton and others, Competition Policy And The Transformation Of Central Europe(Centre 
for Economic Policy Research 1996), 55. 
See also: Damien Geradin and David Henry, 'Competition Law In The New Member States: Where Do 
We Come From? Where Do We Go?', Modernisation and Enlargement: Two Major Challenges for EC 
Competiton Law(1st edn, Intersentia 2004) 
<http://www.intersentia.co.uk/searchDetail.aspx?bookid=6114> accessed 6 March 2015, 5.
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of national legislations in the associated countries. While the first approach rested on 
minimalist interpretation of harmonisation, the other promoted the extensive 
interpretation of approximation and harmonisation. 

It is thus possible to conclude that the scope of the approximation requirement in the 
field of competition policy was defined by the need to ensure that trade relations
between the European Union and the associated country fall under competition regime
similar to EU competition policy regime and the fact that the principle of direct effect
could not be applied in the associated countries. As these were the main reasons for 
approximation of national legislations in the field of competition policy in the 
associated countries, it is possible to conclude that approximation was driven by the 
interest of the European Union, but the economic reality in the associated countries. 

If the requirement for legal approximation in the field of competition policy was 
initially linked to the needs of the European Union, then the laying question is to what
extent legal change in the area of competition policy resembled the actual needs of 
associated countries undergoing transition to the market economies.  Furthermore, it 
seems that possibilities to adjust the pace of harmonisation of national competition 
law to the ongoing rapid market developments in the associated country were very 
limited after the White Paper established that legal harmonisation in the field of 
competition policy should be among the first priorities. Especially, because any delay 
in approximation of legislation belonging to the first priority works, thus, including 
competition policy, meant the slowdown of the whole integration process, whereas 
associated countries were striving for faster integration to the European Union. 

6.4. Conclusion

The analysis of the EU enlargement process revealed the fundamental importance of 
the two instruments that were designed by the European Union to manage and 
promote the process of transplantation of the EU legal rules and norms to the legal 
systems of aspirant countries, namely: (1) the EU enlargement policy, which by the 
end of the integration process included the complex systems to monitor the progress 
made in legal approximation and to provide technical and financial support for 
approximation activities, and (2) the EU approximation requirement, which, from the 
moment of establishment of membership criteria by the European Council in 
Copenhagen, played an important role in the assessment of the country’s readiness for 
membership. Both instruments can be seen as contextual institutional conditions that 
were setting the rules for the game called ‘transplantation of law’.

would have gone beyond the formal requirement imposed on the parties by the 
Europe Agreement.457

However, it seems that a minimalist interpretation was not the approximation 
approach promoted by the European Commission. According to Damien Geradin and 
David Henry, the European Commission was encouraging a more extensive 
interpretation of this provision and requested adoption of national competition laws 
that would be almost identical to EU competition law. 

However, Polish legal scholar Andrzej Kurkiewicz expressed a different opinion to 
the one of Geradin and Henry regarding the role of the European Commission in the 
process of legal approximation in the associated countries. According to him, the 
European Commission suggested not a stricter, but a more flexible approach to legal 
approximation458, which it confirmed in the White Paper on Integration to the 
Internal Market. Indeed, the White Paper referred to the progressive application of the 
provisions contained in the Regulation on Mergers (4064/89) and the EC Treaty.459

On the other hand, one should take into account that in the same White Paper 
harmonisation of national legislation in the field of competition policy was identified 
as belonging to the priorities of the first phase, which meant that approximation in this 
area had to be started at first. Also, flexibility in the application of competition laws 
does not take away the requirement of ‘complete transposition’, requiring that 
national competition laws are almost identical to EU competition provisions.

One should also remember that the competition regime in the member states is a result 
of two regulatory systems: the national, established by national governments, and a 
European, established by the European Commission. Both are important and 
complimenting each other in creating the competition policy regime in the member 
states. Due to the principle of direct effect, the national competition laws of member 
states could not and usually did not duplicate the EC provisions on competition policy 
or state aid control. Since the legal principle of direct effect did not apply in the 
associated countries, the associated countries had to develop the national competition 
policy regimes that resemble the competition models of the member states, including
incorporation of the EC treaty provisions on competition policy. Thus, the European 
Commission could have had two different approaches on approximation: one
applicable for harmonisation in the internal market, and another – for approximation 

457 See, for example: Jens Holscher and Johannes Stephan, 'Competition Policy In Central Eastern 
Europe In The Light Of EU Accession' (2004) 42 JCMS: Journal of Common Market Studies, 324.
458 Andrzej Kurkiewicz, 'Rola Organów Państwa w Procesie Integracji Polski Z Unią Europejską, ze 
Szczególnym Uwzględnieniem Aspektu Dostosowania Prawa i Roli Sejmu w tym Procesie', Integracja 
Polski z Unią Europejską: Aspekty Ekonomiczne-Prawne (1st edn, Instytut Studiów Strategicznych 
2002), 48.
See also: S. Miklaszewski, Integracja Polski Z Unią Europejską: Aspekty Ekonomiczne-Prawne
(Instytut Studiów Strategicznych 2002).
459 The European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries 
Of Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
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of national legislations in the associated countries. While the first approach rested on 
minimalist interpretation of harmonisation, the other promoted the extensive 
interpretation of approximation and harmonisation. 

It is thus possible to conclude that the scope of the approximation requirement in the 
field of competition policy was defined by the need to ensure that trade relations
between the European Union and the associated country fall under competition regime
similar to EU competition policy regime and the fact that the principle of direct effect
could not be applied in the associated countries. As these were the main reasons for 
approximation of national legislations in the field of competition policy in the 
associated countries, it is possible to conclude that approximation was driven by the 
interest of the European Union, but the economic reality in the associated countries. 

If the requirement for legal approximation in the field of competition policy was 
initially linked to the needs of the European Union, then the laying question is to what
extent legal change in the area of competition policy resembled the actual needs of 
associated countries undergoing transition to the market economies.  Furthermore, it 
seems that possibilities to adjust the pace of harmonisation of national competition 
law to the ongoing rapid market developments in the associated country were very 
limited after the White Paper established that legal harmonisation in the field of 
competition policy should be among the first priorities. Especially, because any delay 
in approximation of legislation belonging to the first priority works, thus, including 
competition policy, meant the slowdown of the whole integration process, whereas 
associated countries were striving for faster integration to the European Union. 

6.4. Conclusion

The analysis of the EU enlargement process revealed the fundamental importance of 
the two instruments that were designed by the European Union to manage and 
promote the process of transplantation of the EU legal rules and norms to the legal 
systems of aspirant countries, namely: (1) the EU enlargement policy, which by the 
end of the integration process included the complex systems to monitor the progress 
made in legal approximation and to provide technical and financial support for 
approximation activities, and (2) the EU approximation requirement, which, from the 
moment of establishment of membership criteria by the European Council in 
Copenhagen, played an important role in the assessment of the country’s readiness for 
membership. Both instruments can be seen as contextual institutional conditions that 
were setting the rules for the game called ‘transplantation of law’.
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on Integration to the Internal Market, Structured Dialogue and the PHARE 
programme. Later the European Commission revised PHARE and prepared a number 
of new instruments, like TAIEX, Twining project, and White Paper.

The Pre-Accession Strategy paved the way for greater commitment from the side of 
the European Union to provide assistance to aspirant countries in their preparations 
for membership in the EU and the legal approximation of national legislations in 
particular. The relationship between the European Union and aspiring countries 
acquired a different dimension. From that moment the European Union was in 
position to establish the system of support and control in order to assist in 
preparations of aspirant countries for membership of the European Union. The 
European Union committed itself to provide support and assistance to the aspiring 
countries in the process of integration and legal approximation. As a consequence of 
this commitment, the European Union created a sophisticated system of support, 
which included a number of political, administrative, technical, and financial 
instruments. These measures were intended for facilitation of the approximation 
process and have certainly contributed to the smoothening of incorporation of the 
Acquis Communautaire.

It is important to note that with the start of the pre-accession process the legal 
approximation of national laws in the Central Eastern European countries became an 
integral and, probably, the most important part of the EU enlargement process. 

During the last phase of integration to the European Union, the accession, the 
European Union was particularly concerned with assessment of progress that the 
aspirant countries made in transplanting the Acquis Communautaire to national legal 
systems. One of the reasons for this concern was the need to consult the EU member 
states on the opening of the Accession Negotiations with a particular aspirant country.
By that time the European Commission established a multitier system for the 
monitoring of the progress made by aspirant countries, which foresaw participation of
internal as well as external experts and institutions from the different EU member 
states and the applicant countries. The information about the progress made was 
collected through a variety of enlargement policy frameworks and instruments: for 
instance, the Accession Partnerships, which aimed to help candidate countries in 
transplantation of law by programming approximation tasks, and the pre-accession 
screening, which aimed to clarify EU legal rules and principles and to identify the 
remaining incompatibilities with the Acquis Communautaire.

However, for closing negotiations in the chapter of a particular policy area, the 
European Commission had to also know about the progress achieved in the 
transplantation of European legislation. The Accession Negotiations on the policy area 
chapter could be provisionally closed only if the European Commission decided that 
the candidate country adopted the relevant Acquis. Also, the progress achieved in 

6.4.1. The EU Enlargement Policy and the System of ‘Support and Control’

Already from the very start of the enlargement process the assistance in preparations
of the applicant countries for membership in the European Union, as well as the 
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membership in the European Union, even in the texts of preambles. However, these 
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framework for aligning national legislation of associated countries with the 
substantive parts of Acquis Communautaire. 

The major change in EU policy towards Central Eastern Europe occurred after the 
Copenhagen European Council. Indeed, it was the Copenhagen European Council 
when the European Union committed itself to the enlargement goal and defined 
membership criteria for the aspirant countries. Next year the Essen European Council 
adopted the Pre-Accession Strategy460 and decided on preparation of the White Paper 

460 The EU Pre-Accession Strategy was largely based on Europe (Association) Agreements.
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on Integration to the Internal Market, Structured Dialogue and the PHARE 
programme. Later the European Commission revised PHARE and prepared a number 
of new instruments, like TAIEX, Twining project, and White Paper.
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countries in the process of integration and legal approximation. As a consequence of 
this commitment, the European Union created a sophisticated system of support, 
which included a number of political, administrative, technical, and financial 
instruments. These measures were intended for facilitation of the approximation 
process and have certainly contributed to the smoothening of incorporation of the 
Acquis Communautaire.

It is important to note that with the start of the pre-accession process the legal 
approximation of national laws in the Central Eastern European countries became an 
integral and, probably, the most important part of the EU enlargement process. 

During the last phase of integration to the European Union, the accession, the 
European Union was particularly concerned with assessment of progress that the 
aspirant countries made in transplanting the Acquis Communautaire to national legal 
systems. One of the reasons for this concern was the need to consult the EU member 
states on the opening of the Accession Negotiations with a particular aspirant country.
By that time the European Commission established a multitier system for the 
monitoring of the progress made by aspirant countries, which foresaw participation of
internal as well as external experts and institutions from the different EU member 
states and the applicant countries. The information about the progress made was 
collected through a variety of enlargement policy frameworks and instruments: for 
instance, the Accession Partnerships, which aimed to help candidate countries in 
transplantation of law by programming approximation tasks, and the pre-accession 
screening, which aimed to clarify EU legal rules and principles and to identify the 
remaining incompatibilities with the Acquis Communautaire.

However, for closing negotiations in the chapter of a particular policy area, the 
European Commission had to also know about the progress achieved in the 
transplantation of European legislation. The Accession Negotiations on the policy area 
chapter could be provisionally closed only if the European Commission decided that 
the candidate country adopted the relevant Acquis. Also, the progress achieved in 
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The approximation requirement in the field of competition policy was formulated 
earlier than in other policy areas, already in the first Free Trade Agreement. The main 
reason for early formulation of the approximation requirement in the field of 
competition policy was the necessity to establish competition rules that would 
regulate mutual trade relations

The later signed Europe Agreements requested that associated countries adopt 
competition law regimes that converge around principles of EU competition law, 
which was a much more extensive approach than a minimalist approach to 
harmonisation within the common market. The reason for the stricter approach was 
the European Commission’s desire that the associated countries establish the 
competition policy regime that resembles the one in the EU member state, which is a 
combination of two regulatory systems: the national, established by national 
governments, and a European, established by the European Commission. Since the 
legal principle of direct effect do not apply in the associated countries, the associated 
countries had not only to develop the national competition policy regimes that 
resemble the competition models of the EU member states, but also to incorporate the 
EC treaty provisions on competition policy, including state aid control rules, in order
to in result have a competition regime similar to the one in the EU member state. 
Remarkable is that competition policy laws of the EU member states may not and 
usually do not duplicate the EC provisions on competition policy or state aid control:
this was not needed because of working of the principle of direct effect.

Also remarkable that the requirement for existence of effective adequate structures for 
implementation and enforcement of competition policy was placed already before the 
factual membership in the European Union; and, in fact, even before the start of the
Accession Negotiations. This is a very different practice from the one applied during 
the earlier enlargements of the European Union. Indeed, although the White Paper
referred to the progressive application of the competition provisions, the same paper 
identified the approximation tasks in the field of completion policy as belonging to the 
priorities of the first phase of the approximation process.

transplantation of law was the starting point for the eventual negotiations on granting 
the transitional period or an exemption. 

It is hereby important to note that in this final stage of the EU enlargement the 
European Commission placed greater emphasis than before on assessment of 
administrative and institutional capacity, as well as on effectiveness and independence 
of the judiciary in the acceding countries. This change in the approach on assessment 
of the progress made in transplantation of the Acquis Communautaire was often 
interpreted as a result of attempt to create more space for a political bargain. Indeed, 
in many cases the assessment of administrative and institutional capacity, which was 
usually several years prior to the enactment of the transplanted law, was neither 
relevant, nor logical. 

6.4.2. The EU Approximation Requirement

Legal approximation in Central Eastern European countries aspiring for membership 
in the European Union was in many respects different from legal harmonisation 
within the context of establishment of the EU common market. The most obvious 
difference was in aims of legal harmonisation, but there were also many other 
differences. More important was the fact that legal harmonisation in aspirant countries 
was driven by political approximation requirement, which was one of membership in 
the European Union criteria. The political origin of the approximation requirement 
explains why the required scope and manner of legal approximation was changing as 
the strategy of EU enlargement was changing. 

Another observation concerns the rigidness of the approximation requirement, which
was not the same in different policy areas. Thus, as it became obvious from the 
analysis, the approximation requirement in the field of competition policy was 
formulated earlier and more rigid than in other policy areas. 

Also the scope of the approximation requirement was expanding with time: if at the 
beginning of the integration process the approximation requirement referred to the 
need to transpose the Acquis Communautaire, then in the latter stages the 
approximation requirement included the demand to develop the adequate structures 
for implementation and enforcement of transplanted law. Moreover, these adequate 
structures for implementation and enforcement not only had to be present (material), 
but also effective. 

On the other hand, in most of the EU member states the enactment of the law will 
automatically include the setting up of the organisational and regulatory structures 
necessary for the implementation of that law. Thus, in that sense it was the 
communication about the scope of the approximation requirement that changed, not 
the approximation requirement itself.
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this was not needed because of working of the principle of direct effect.
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7.1. Introduction

This chapter presents the analysis of main aspects and qualities of the object of 
transfer, which in this case is EU competition law. 

The second section in this chapter looks at the importance that was given to the 
approximation of the competition laws in the concluded free trade and association 
agreements with aspirant countries. 

The third section aims to briefly present the EU competition policy. It contains four 
sub-sections that look at following aspects: the legal foundation and the main features 
of EU competition policy in the initial phase; the concise historical overview of 
development of the role of the EU competition policy and the shifts in the focus of 
policy objectives; the areas of implementation of EU competition policy and the 
historical issues related; and the relationship between the EU competition law and 
national competition laws of member states.

The fourth section presents the main features of the EU competition policy as it was 
during the period of enlargement of the European Union to Central Eastern Europe, 
that is, in the period from the conclusion of the first free trade agreements in 1990 till 
closing of the Accession Negotiations with the first group of countries in 2002.

The fifth section discusses whether conditions related to the qualities of the object of 
transfer were present in this legal transplant, EU competition law in the period of 
enlargement, and draws suppositions about possible implications of these conditions 
on transplantation of this transplant into the recipient legal systems.

7.2. Competition Policy Provisions in Europe Agreements

The provisions on competition policy in the Europe Agreement, which was concluded 
between the European Union and its member states and aspiring countries from 
Central Eastern Europe, resembled at large the competition rules of the EC Treaty461;
thereby prohibiting restrictive agreements, abuses of dominant position and 
establishing the control on state aid. In fact, the provisions of the Europe Agreement 
had direct references to the specific articles of the EC Treaty, especially, with regard 

461 Here and further in the text the references are made to the Treaty Establishing the European 
Community (TEC) for the convenience of the reader, especially because the texts of the European 
(Association) Agreements refer to the TEC too. However, the new numeration of the Articles, as this is 
provided in the Treaty on Functioning of the European Union (TFEU), is given in notes.

Chapter 7 Contents

7.1. Introduction 

7.2. Competition policy provisions in the Europe Agreements

7.3. Competition policy provisions in the White Paper 

7.4. EU competition policy and state aid control

7.4.1. The origins and main features

7.4.2. Role and objectives 

7.4.3. Areas of implementation: common vs. national interests 

7.4.4. Relationship between EU law and national competition laws

7.5. EU competition policy in the period of transfer

7.6. EU competition policy as the object of transfer



Explaining lEgal TransplanTs

197

7.1. Introduction

This chapter presents the analysis of main aspects and qualities of the object of 
transfer, which in this case is EU competition law. 

The second section in this chapter looks at the importance that was given to the 
approximation of the competition laws in the concluded free trade and association 
agreements with aspirant countries. 

The third section aims to briefly present the EU competition policy. It contains four 
sub-sections that look at following aspects: the legal foundation and the main features 
of EU competition policy in the initial phase; the concise historical overview of 
development of the role of the EU competition policy and the shifts in the focus of 
policy objectives; the areas of implementation of EU competition policy and the 
historical issues related; and the relationship between the EU competition law and 
national competition laws of member states.

The fourth section presents the main features of the EU competition policy as it was 
during the period of enlargement of the European Union to Central Eastern Europe, 
that is, in the period from the conclusion of the first free trade agreements in 1990 till 
closing of the Accession Negotiations with the first group of countries in 2002.

The fifth section discusses whether conditions related to the qualities of the object of 
transfer were present in this legal transplant, EU competition law in the period of 
enlargement, and draws suppositions about possible implications of these conditions 
on transplantation of this transplant into the recipient legal systems.

7.2. Competition Policy Provisions in Europe Agreements

The provisions on competition policy in the Europe Agreement, which was concluded 
between the European Union and its member states and aspiring countries from 
Central Eastern Europe, resembled at large the competition rules of the EC Treaty461;
thereby prohibiting restrictive agreements, abuses of dominant position and 
establishing the control on state aid. In fact, the provisions of the Europe Agreement 
had direct references to the specific articles of the EC Treaty, especially, with regard 

461 Here and further in the text the references are made to the Treaty Establishing the European 
Community (TEC) for the convenience of the reader, especially because the texts of the European 
(Association) Agreements refer to the TEC too. However, the new numeration of the Articles, as this is 
provided in the Treaty on Functioning of the European Union (TFEU), is given in notes.
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that without such rules the desired optimal allocation of resources would be frustrated 
by anti-competitive behaviour.467

The White Paper identified four main areas in which competition rules need to 
regulate both company and state behaviour:

- First was the area of restrictive agreements, which may lead to restriction of 
competition. For instance, when state barriers to trade fall, there may be a 
temptation for companies to get together in market sharing and other 
restrictive agreements, or to abuse their dominant positions, to ward off 
competition. 

- Second was the area of mergers and acquisitions, which may also lead to 
creation of a dominant position. It is argued that as the internal market brings 
new challenges to companies, they may tend to conclude strategic alliances in 
the form of mergers and acquisitions. While this is in principle a legitimate 
business strategy, it is underlined that care must be taken that market 
structures remain competitive. Absence of regulation may lead to the creation 
and abuse of dominant position.

- Third was the area of state aid. It is argued that when borders are opened, 
governments may also be tempted to award state aids to protect their industry 
against increasing competition. Where state aids are granted to promote 
general objectives such as research and development, environmental 
protection or ensuring regional cohesion, they may be accepted to the extent 
that the investment undertaken generates a positive effect for society, which 
cannot be appropriated by the company itself. However, other forms of aid, 
which have the effect of distorting competition without accompanying 
benefits, must be condemned. Therefore, a strict state aid monitoring in the 
internal market is essential. 

- Fourth was the area of regulation of the state monopolies of a commercial 
character, public undertakings and undertakings with special and exclusive 
rights. It is underlined that state monopolies and alike also present a risk for 
free and open competition, as there is deliberate creation of economic rents for 
certain players, based on the assumption that the benefit is used for delivering 
public services or will accrue to the state as revenue. Whilst this is basically 
unobjectionable, it is a delicate task to constrain market distortion to what is 
strictly necessary for the general interest, for instance with a view to the 
provision of public services in remote areas.

467 Article 2.28 of COM (95) 163 White Paper, May 1995.

to the application of provisions, which had to be guided by criteria arising from the 
application of articles on competition of the EC Treaty.462

The approximation of national competition laws constituted an important part of the 
agreements. First of all, because the European Union saw the approximation of 
national competition laws as an important prerequisite for the establishment of a free 
trade area between the signing parties. As noted earlier, the Europe Agreement
incorporated the earlier concluded Free Trade Agreements, and thus, the 
establishment of a free trade area was one of the goals of the agreements. 
The importance of approximation of national competition laws was again underlined 
in the Explanatory Memoranda to the Europe Agreement by stating that these are “one 
of the basic points of the Europe Agreement ”. The implementation of these 
provisions was interpreted as a “prerequisite for the smooth development of trade 
relations between the two parties”.463

Moreover, a separate article of the Europe Agreement required that associated 
countries ensure that also future legislation, thus, also in the field of competition 
policy, is compatible with the principles of EU law.464

7.3. Competition Policy Provisions in the White Paper

The importance of approximation of competition laws was addressed again in the 
European Commission’s White Paper on the preparation of the associated countries of 
Central Eastern Europe for integration into the Internal Market of the European 
Union.465 However, this time the reference was not to the importance of competition
laws in safeguarding a fair trade in the free trade area that had to be established, but to 
the fundamentality of competition laws to the establishment of the internal market.466

It was reasoned that the removal of barriers to trade in the common market requires 
the establishment and enforcement of transparent rules to regulate competition, and 

462 See a more detailed review in the countries cases.
463 See following explanatory memoranda: The European Commission, 'COM (94) 639 (Final): 
Proposal For A Council And Commission Decision On The Position To Be Taken By The Community 
Within The Association Council Established By The Europe Agreement Between The European 
Communities And Their Member States, Of The One Part, And The Republic Of Hungary, Of The 
Other Part, Signed At Brussels On 16 December 1991, With Regard To The Adoption Of The 
Necessary Rules For The Implementation Of Article 62 (1) (I), (1) (Ii) And (2) Of The Europe 
Agreement' (1994).
464 See Article on approximation of national laws with the so-called horizontal provisions, briefly 
discussed in the countries’ cases.
465 The European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries 
Of Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
466 Article 2.27 of COM (95) 163 White Paper, May 1995.
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that without such rules the desired optimal allocation of resources would be frustrated 
by anti-competitive behaviour.467

The White Paper identified four main areas in which competition rules need to 
regulate both company and state behaviour:

- First was the area of restrictive agreements, which may lead to restriction of 
competition. For instance, when state barriers to trade fall, there may be a 
temptation for companies to get together in market sharing and other 
restrictive agreements, or to abuse their dominant positions, to ward off 
competition. 

- Second was the area of mergers and acquisitions, which may also lead to 
creation of a dominant position. It is argued that as the internal market brings 
new challenges to companies, they may tend to conclude strategic alliances in 
the form of mergers and acquisitions. While this is in principle a legitimate 
business strategy, it is underlined that care must be taken that market 
structures remain competitive. Absence of regulation may lead to the creation 
and abuse of dominant position.

- Third was the area of state aid. It is argued that when borders are opened, 
governments may also be tempted to award state aids to protect their industry 
against increasing competition. Where state aids are granted to promote 
general objectives such as research and development, environmental 
protection or ensuring regional cohesion, they may be accepted to the extent 
that the investment undertaken generates a positive effect for society, which 
cannot be appropriated by the company itself. However, other forms of aid, 
which have the effect of distorting competition without accompanying 
benefits, must be condemned. Therefore, a strict state aid monitoring in the 
internal market is essential. 

- Fourth was the area of regulation of the state monopolies of a commercial 
character, public undertakings and undertakings with special and exclusive 
rights. It is underlined that state monopolies and alike also present a risk for 
free and open competition, as there is deliberate creation of economic rents for 
certain players, based on the assumption that the benefit is used for delivering 
public services or will accrue to the state as revenue. Whilst this is basically 
unobjectionable, it is a delicate task to constrain market distortion to what is 
strictly necessary for the general interest, for instance with a view to the 
provision of public services in remote areas.

467 Article 2.28 of COM (95) 163 White Paper, May 1995.
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Another important aspect is that the Treaty of Rome, although established the 
supremacy of the Community rules of the national acts, allowed for the coexistence of 
national competition laws with EC rules in the areas where they do not conflict.

7.4.2. Role and Objectives 

Already from the beginning, competition policy had to play an important role in 
ensuring the effectiveness of the common market. With the single market programme 
the competition policy acquired even bigger importance. The competition policy had 
to ensure that the barriers to economic exchange that had been removed to create the 
single market were not replaced by private or public conduct that had similar 
effects.474 The importance of EU competition law in the establishment of the internal 
market was also underlined in the practice of the Court of Justice, which in its case 
law established that EU law provisions on antitrust are “essential for the 
accomplishment of the tasks entrusted to the Community and, in particular, for the 
functioning of the internal market”475.

Later, the focus of objective shifted from establishment of the single market to 
ensuring workable competition. As clarified by the Court of Justice in 1999, the main 
purpose of EU competition law is ensuring that there is a workable competition,
which means that there is a necessary degree of competition to ensure “the observance 
of the basic requirements and attainment of the Treaty, in particular the creation of a 
single market achieving conditions similar to those of a domestic market”476.

However, a decade later, the objectives of EU competition policy were significantly 
reinterpreted in reply to the changing reality and needs. There was a shift in economic 
and political ideology as well as in institutional enforcement structure of EU 
competition policy.477 Thus, in addition to the promotion of a workable competition
and integration within the internal market, the purpose of economic efficiency and 
welfare became more and more significant in the enforcement of EU competition
policy, including an increased role of economic analysis in the decision-making.

This shift towards the economic efficiency approach in the enforcement of EU 
competition policy resulted in a review of the existent approach on vertical restraints, 
including distribution agreements, and modernisation of the enforcement of EC 
antitrust rules. The welfare approach resulted in the recognition of the importance of 

474 See: Claus-Dieter Ehlermann, 'The Contribution Of Competition Policy To The Single Market' 
(1992) 29 Common Market Law Review. See also: Umut Aydin and Kenneth P. Thomas, 'The 
Challenges And Trajectories Of EU Competition Policy In The Twenty-First Century' (2012) 34 
Journal of European Integration.
475 Case C-126/97 Eco Swiss China Time Ltd v Benetton International NV (1999) ECR I-3055.
476 Case 26/76 Metro-SB-Grossmärkte GmbH & Co KG v Commission (1977) ECR 1857.
477 Giorgio Monti, EC Competition Law (Cambridge University Press 2007) 20.

In addition, the White Paper sought to repeat the need of establishing of effective 
competition regimes that incorporate EC Treaty principles on competition because 
“(…) there could be no extension of Community law to them (associated countries 
from Central Eastern Europe) as in the case for Member States.”468 It was reasoned 
that “such an approximation is therefore a necessary inter alia to ensure that economic 
operators can be sure to act on a level playing field and in order to prepare the 
CEECs’ economies for future membership”469.

7.4. EU Competition Policy and State Aid Control

7.4.1. The Origins and Main Features

The foundations for the competition policy in the Europe Union were put by the 
Treaty of Rome in 1957. The reason of the European Economic Community rules on 
competition was given by Article 3of the EEC Treaty,470 which stated that activities 
of the European Community shall include “the institution of a system ensuring that 
competition in the internal market is not distorted”. The competition rules were laid 
down in Articles 85 to 94 of the Treaty of Rome (now Articles 101 to 109 TFEU)471

and defined the grounds for regulation in the area of restrictive trade practices, abuse 
of a dominant position, public enterprises, and state aid.472

Due to this important role of the competition policy in the establishment of the 
common market, the European Commission acquired the exclusive competences in 
enforcement of the EU competition rules. For example, the Commission could 
investigate the violations in the area of restrictive practices and, if violations were 
found, the Commission would ask for correction of conduct. Further, if the 
Commission’s request is not fulfilled, the formal decision will follow, which might 
include the imposition of sanctions and fines.  These decisions of the European 
Commission are subject to review by the Court of Justice.473

468 The European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries 
Of Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
469 ibid.
470 Later included into Article 3(g) of the EC Treaty; later amended in Article 3(1)(g) EC; repealed by 
the Treaty of Amsterdam, and replaced in substance by Article 3(1)(b) TFEU.
471 Articles 85 to 94 of the Treaty of Rome, were renumbered to Articles 81 to 89 of the European 
Communities Treaty, which are now Articles 101 to 109 TFEU.
472 The regulation in the area of restrictive trade practices was defined in Article 85 (now Article 101 
TFEU), in the case of abuse of a dominant position  - in Articles 86 (now Article 102 TFEU), in the 
area of public enterprises - in Article 90, and in the area of state aid – in Articles 92-94 (now Articles 
107-109 TFEU). The implementation of regulations in the areas of restrictive trade practices (Article 
85) and abuse of a dominant position (Articles 86) was described in Articles 87-89.
473 Following the entrance into force of the Treaty of Lisbon on 1 December 2009, the ECJ's official 
name was changed from the "Court of Justice of the European Communities" to the "Court of Justice".
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Another important aspect is that the Treaty of Rome, although established the 
supremacy of the Community rules of the national acts, allowed for the coexistence of 
national competition laws with EC rules in the areas where they do not conflict.

7.4.2. Role and Objectives 

Already from the beginning, competition policy had to play an important role in 
ensuring the effectiveness of the common market. With the single market programme 
the competition policy acquired even bigger importance. The competition policy had 
to ensure that the barriers to economic exchange that had been removed to create the 
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market was also underlined in the practice of the Court of Justice, which in its case 
law established that EU law provisions on antitrust are “essential for the 
accomplishment of the tasks entrusted to the Community and, in particular, for the 
functioning of the internal market”475.

Later, the focus of objective shifted from establishment of the single market to 
ensuring workable competition. As clarified by the Court of Justice in 1999, the main 
purpose of EU competition law is ensuring that there is a workable competition,
which means that there is a necessary degree of competition to ensure “the observance 
of the basic requirements and attainment of the Treaty, in particular the creation of a 
single market achieving conditions similar to those of a domestic market”476.

However, a decade later, the objectives of EU competition policy were significantly 
reinterpreted in reply to the changing reality and needs. There was a shift in economic 
and political ideology as well as in institutional enforcement structure of EU 
competition policy.477 Thus, in addition to the promotion of a workable competition
and integration within the internal market, the purpose of economic efficiency and 
welfare became more and more significant in the enforcement of EU competition
policy, including an increased role of economic analysis in the decision-making.

This shift towards the economic efficiency approach in the enforcement of EU 
competition policy resulted in a review of the existent approach on vertical restraints, 
including distribution agreements, and modernisation of the enforcement of EC 
antitrust rules. The welfare approach resulted in the recognition of the importance of 

474 See: Claus-Dieter Ehlermann, 'The Contribution Of Competition Policy To The Single Market' 
(1992) 29 Common Market Law Review. See also: Umut Aydin and Kenneth P. Thomas, 'The 
Challenges And Trajectories Of EU Competition Policy In The Twenty-First Century' (2012) 34 
Journal of European Integration.
475 Case C-126/97 Eco Swiss China Time Ltd v Benetton International NV (1999) ECR I-3055.
476 Case 26/76 Metro-SB-Grossmärkte GmbH & Co KG v Commission (1977) ECR 1857.
477 Giorgio Monti, EC Competition Law (Cambridge University Press 2007) 20.
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competition policy only after launching the single-market programme, which led to a 
big increase in the number of cross-border mergers.479 Before that, the attempts of the 
European Commission to persuade the members states to redress this omission were 
not successful.

However, great powers enjoyed by the European Commission in the area of merger 
control frightened big businesses, which, in turn, demanded the member states to 
adopt clear and explicit legislation defining those limits. As a result of the growing 
pressure, a regulation on merger control was adopted in December 1989. The 
regulation clearly specified under which circumstances a proposed merger should get 
clearance from the European Commission and when the merger is the subject to 
national scrutiny. Indeed, the implementation of merger control often becomes a 
political issue, because the objective of preservation of competition in the internal 
market conflicts with the EU businesses ambition to compete in the world market. 
Thus, there is always some tension between the will to have ‘European champions’ 
and the need to preserve competition. 

The other controversial area is that of state aid control. In exercising state aid control,
the European Commission is empowered to demand from the member states to prove
that provided support (in the form of subsidies, loans, tax breaks, loan guarantees, and 
preferential purchase deals on goods and services) does not distort competition in the 
internal market or trade between member states (Article 107 TFEU). State aid may 
nonetheless be permitted, if justified by objectives of general interest. For instance, it 
might be the aid to promote the development of disadvantaged areas or for services of 
general economic interest, small and medium-sized enterprises, research and 
development, environmental protection, training, employment and culture. In this 
regard, it should be noted that the concept of ‘state aid’ is not defined in the EC 
Treaty. However, the Court of Justice has placed a very broad interpretation on the 
concept of ‘state aid’. For instance, the form of state aid might be direct, in a form of 
subsidies, or indirect, as a relief of a firm's financial burdens, such as tax reliefs, 
guarantees, sales or purchases by the state under preferential conditions. As to the 
body granting the ‘aid’, this might be the state itself, a regional or local authority, a 
private company or a publicly owned company operating under private law, or a body 
over which the state exercises directly or indirectly a dominant influence.

The last area of activity is liberalisation of the sectors previously controlled by public 
monopolies, such as telecommunications, transport, energy, or domestic postal 
services, which were not subject to competition. Liberalisation policy aimed to open 
the monopolistic sectors for the new entrants and by this to create competitive 
markets. The idea of liberalisation of these areas of ‘natural monopolies’ was 
supported mainly by the growing perception that market competition will make these 

479 Lee McGowan and Michelle Cini, 'Discretion And Politicization In EU Competition Policy: The 
Case Of Merger Control' (1999) 12 Governance, 178-9.

non-economic interests in the application of EU competition policy. 478 Though it was 
recognised that the ultimate objective underlying the reason for EU competition
policy was the promotion of public interest, still, the day-to-day enforcement of EU 
competition law was more and more often seen apart from other public goals. 

7.4.3. Areas of Implementation: Common vs. National Interests 

The EU competition policy is implemented in four areas: antitrust and cartels, merger 
control, state aids, and liberalisation. The main tasks of EU competition policy in the 
corresponding area are:

• prohibition of concerted practices and agreements and abuse of a dominant 
position liable to affect competition within the common market

(antitrust and cartels); 

• preventive supervision of mergers with a European dimension, to 
determine whether they restrict competition (merger control); 

• supervision of aid granted by member states which threatens to distort 
competition by favouring certain undertakings or the production of certain 
goods (state aids); 

• liberalisation of sectors previously controlled by public monopolies, such 
as telecommunications, transport or energy (liberalisation); 

The provisions on antitrust prohibit agreements and concerted practices, the so-called 
cartels, which may restrict competition in the internal market, by fixing prices, 
limiting production or sharing markets (Article 101 TFEU). Restrictive agreements 
may nonetheless be permitted if they generate more positive than negative effects 
(agreements improving production, product distribution, contributing to technical 
progress, etc.). The EU antitrust rules also forbid abuse of a dominant position within 
a market and can evade normal competition (Article 102 TFEU). It is then forbidden 
to make the abusive use of its dominance, e.g. by charging excessive or unduly low 
prices or practicing discrimination between commercial partners. The European 
Commission may impose large fines on undertakings engaging in illegal business 
practices. Since 1 May 2004, the national competition authorities are allowed to 
enforce the EC rules on agreements and dominance abuse in the same way as the 
European Commission.
In order to preclude restrictions of competition, the European Commission exercises 
control over intended concentrations with a Community dimension (i.e. when the 
operation extends beyond the borders of a member state and exceeds certain 
worldwide and community-wide turnover thresholds) and may authorise them subject 
to conditions or forbid them. It should be noted that merger control was included in 

478 Monti (2007) 89-123. 
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On the other hand, national competition laws of the EU member states in a great deal 
resemble the competition provisions of Articles 101 and 102 TFEU.486/487 However, it 
was not always so that EU competition law and national laws of member states looked 
alike. In fact, member states adopted provisions on competition policy corresponding 
with those of Articles 101 and 102 TFEU only by 1999.488 This was a voluntary 
process, without any obligations stemming from Community law, sometimes 
described in the academic literature as spontaneous harmonisation489. It should be 
underlined, however, that this process did not end up in full convergence. For 
instance, in many cases member states retained national merger rules, special sector-
specific exemptions, and other competition provisions different from Articles 101 and 
102 TFEU.490 At the same time, member states included interpretive provisions to 
ensure the uniformity in enforcement of competition rules; though, again, not every 
member state to the same degree.491

7.5. EU Competition Policy in the Period of Transfer

With regard to the EU competition policy and state aid control rule in the period of 
enlargement of the European Union to Central Eastern Europe, that is, in the period 
from the conclusion of the first free trade agreements in 1990 till closing of the
Accession Negotiations with first group of countries in 2002, the following comments 
shall be made.

First of all, in this period a review of the existent approach on vertical restraints, 
including distribution agreements, was started. The EU approach to vertical 
agreements between businesses differed from some other countries, for instance, the 
United States. In the European Union vertical agreements between businesses were 

486 U. Zinsmeister, E. Rikkers and T. Jones, 'The Application Of Articles 85 And 86 Of The EC Treaty 
By National Competition Authorities' (1999) 275 European Competition Law Review. Cf. Monti 
(2007) 401. 
487 Note that Articles 81 and 82 TEC, ex Articles 85 and 86 of the Treaty of Rome, currently are 
Articles 101 and 102 TFEU.
488 With an exception of Germany, which had a credible system of competition law, other EU member 
states had very dated or, like Italy and Ireland, no competition laws at all. See: Monti (2007)  401.
489 Hans H.B. Vedder, 'Spontaneous Harmonisation Of National (Competition) Laws In The Wake Of 
The Modernisation Of EC Competition Law' (2004) 1 Competition Law Review 
<http://www.clasf.org/CompLRev/Issues/Vol1Issue1Article1.pdf>.
490 Sebastian Eyre and Martin Lodge, 'National Tunes And A European Melody? Competition Law 
Reform In The UK And Germany' (2000) 7 Journal of European Public Policy 
<http://www.tandfonline.com/doi/abs/10.1080/135017600343278#.VPjjifmG98E>.
491 Monti (2007) 402. See also: Mario Siragusa and Giuseppe Scassellati-Sforzolini, 'Italian And EC 
Competition Law: A New Relationship – Reciprocal Exclusivity And Common Principles' (1992) 29 
Common Market Law Review 
<https://www.kluwerlawonline.com/abstract.php?area=Journals&id=COLA1992005> accessed 7 
March 2015; A. Robertson, 'UK And EC Competition Laws: Will They Operate In Complete 
Harmony?', The Europeanisation of UK Competition Law (1st edn, Hart Publishing 1999).. 

sectors more efficient, whereas the reduced prices (for instance, for the electricity) 
would increase competitiveness of the European companies in the global market. 
However, as one may suggest, also in this area was a tension between the general 
interest of the European Union to liberalise the monopolised sectors and the 
individual interests of member states to retain state monopolies. Indeed, some member 
states managed to control introduction of a competition market into these sectors by 
applying the so-called selective liberalisation,480 which was possible because of the 
ambiguity of the provisions obliging member states to ensure that state monopolies 
are also subject to EU competition law.481

7.4.4. Relationship between EU law and National Competition Laws

In principle, national competition laws of member states may differ from EU 
competition law. However, the practice shows that any conflict between the two is 
resolved in favour of EU competition law.482 Thus, EU competition law is always 
supreme in relation to the national competition law of member state. At the same 
time, EU competition law does not replace national competition laws. Moreover, EU 
competition law does not preclude implementation of national competition policy,
provided it is compatible with EU competition law.483 Moreover, member states may 
adopt and apply stricter competition laws on their territory.484 For instance, national 
competition laws may be stricter in prohibiting or imposing sanctions on unilateral 
conduct engaged in by undertakings. Indeed, in some member states national laws 
impose criminal sanctions on natural persons and this is not seen as conflicting with 
the Acquis Communautaire on the enforcement of antitrust policy.485

480 Mitchell P. Smith, 'In Pursuit Of Selective Liberalization: Single Market Competition And Its 
Limits' (2001) 8 Journal of European Public Policy, 519.
481 Article 86 EC Treaty, which obliges member states to ensure that state monopolies are subject to EC 
competition law, but at the same time provides that state monopolies are permitted (Article 86 (1) EC 
Treaty) and allows for exception to the former rule if being the subject to EC competition law would 
prevent the provision of public services of general economic interest (Article 86 (2) EC Treaty). See: 
Giuliano Marenco, 'Public Sector And Community Law' (1983) 20 Common Market Law Review 
<http://www.kluwerlawonline.com/abstract.php?id=COLA1983024&PHPSESSID=jb7pd9904pod0saq
qs23ipja10>,  495. 
482 Alina Kaczorowska, European Union Law (Routledge-Cavendish 2009), 720.
483 The European Commission, 'Modernisation Of EC Antitrust Enforcement Rules: 
Council Regulation (EC) No 1/2003 And The Modernisation Package' (2004), 10.
484 Article 3(2) of the Council Regulation (EC) No 1/2003. Note that Articles 81 and 82 TEC, ex 
Articles 85 and 86 of the Treaty of Rome, currently are Articles 101 and 102 TFEU.
485 However, national laws might impose criminal sanctions on natural persons to the extent that such 
sanctions are the means whereby competition rules applying to undertakings are enforced. See: The 
European Commission, 'Modernisation Of EC Antitrust Enforcement Rules: Council Regulation (EC) 
No 1/2003 And The Modernisation Package' (2004) 
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was already granted an exemption by the European Commission. Consequently, 
national courts and competition agencies were unable to apply Article 81 in full.500 As 
the European Commission’s review of requests for approval of agreements under 
Article 81(3)501 took up to several years,502 some businesses were keen to use this 
procedure. After submitting a request for a review these organisations could in the
meantime continue with uncompetitive practices, and national agencies could not stop 
them. Due to this regulatory shortcoming, the European Commission was overloaded 
with requests for approval, while enforcement of antirust rules at national level was 
partly paralysed too. In an attempt to resolve the above mentioned issues, in 1999 the 
European Commission presented a White Paper503 on modernisation of enforcement 
of EU competition law, which resulted in the adoption of Regulation 1/2003504,
effective from the 1st of May 2004.505 Alongside decentralisation of enforcement 
procedures of EC antitrust policy, EC merger control law was also revised.506

However, it took nearly five years for politicians and lawyers to agree on the details 
of the proposal, despite the presence of a general agreement that the former 
procedural arrangements should be reformed in order to improve the effectiveness and 
efficiency. The long awaited modernisation of the enforcement of EU competition law 
was launched on the 1st of May 2004, together with the integration of eight candidate 
countries to the European Union. Already since 1999 the on-going discussion on 
modernisation of EU competition policy enforcement had two possible implications 
for the legal approximation process in the candidate states. First of all, it could create 
uncertainty among candidate countries, because it was not fully clear what the 
outcome of the reform would be. As a result, it could have been difficult for the 
candidate states to adapt national laws in this field and to create adequate institutional 
arrangements. Second, it could bring additional pressure on national competition 
authorities and general administrative courts and, thus, constrain the already complex 
process of legal approximation. 

500 Monti (2007) 395.
501 Note that Articles 81 TEC, ex Articles 85 of the Treaty of Rome, currently is Articles 101 TFEU.
502 For instance, in the period 1994-1997 the European Commission managed to reach a formal 
decision in only 95 cases, while 1,755 cases were closed informally, so only approximately 5 per cent 
of cases received full treatment. See: The European Commission, 'Twenty-Seventh Report On 
Competition Policy (1997)' (1998).
503 The European Commission, 'COM (99) 0101 (Final): White Paper On Modernisation Of The Rules 
Implementing Articles 85 And 86 Of The EC Treaty' (OJ C 132, 1999).
504 The European Commission, 'Modernisation Of EC Antitrust Enforcement Rules: Council 
Regulation (EC) No 1/2003 And The Modernisation Package' (2004).
505 The changes of enforcement procedures in the antitrust field brought in by Regulation 1/2003 
replaced the centralised scheme set up by Regulation No 17 of 6 February 1962. See: The Council of 
the European Union, 'Regulation No 17 Of The Council: First Regulation Implementing Articles 85
And 86 Of The Treaty' (OJ 13, 1962). 
Regulation as last amended by Regulation (EC) No 1216/1999. See: The Council of the European 
Union, 'Council Regulation (EC) No 1216/1999 Of 10 June 1999 Amending Regulation No 17: 
First Regulation Implementing Articles 81 And 82 Of The Treaty' (OJ L 148, 1999).
506 The Council of the European Union, 'Council Regulation (EC) No 139/2004 Of 20 January 2004 On 
The Control Of Concentrations Between Undertakings (The EC Merger Regulation)' (OJ L 24 2004).

seen as restricting competition in the single market, whereas under competition laws 
with other purposes than promotion of a single market – not. Moreover, in some cases 
the European concern over business practices that may partition the single market was 
at the expense of economic efficiency and of market integration itself. 492

In 1997 the European Commission published a Green Paper on Vertical Restrains in 
EU Competition Policy493, which initiated a review of the existent approach on 
vertical restraints, including distribution agreements. In result of this review,
Regulation 2790/1999494, which adjusted the conditions for exempting vertical deals, 
was adopted.

Second, in this period the EU competition policy underwent modernisation of 
enforcement. Until 2004 the enforcement of EU competition law was based on 
Regulation 17/62495, which provided that the European Commission had exclusionary 
power to decide on granting exemptions under Article 81(3)496. Such centralisation of 
decision-making on exemptions had to ensure the uniformity in interpretation and 
application of this article. However, the exclusivity over Article 81(3)497 granted to
the European Commissions was ‘abnormal’ with regard to the general manner of 
enforcement of Acquis Communautaire, which is usually enforced by both the EC 
institutions and national courts and agencies.498

Moreover, the European Commission’s exclusive competence over enforcement of 
Article 81(3) created constraints for application of Article 81(1) at national level.499

Thus, national courts and competition agencies could not apply Article 81(1) once the 
company had notified the agreement to the European Commission. Also, it was not 
possible to apply stricter national competition rules to prohibit the agreement, which 

492 See: Cases 56 and 58/64 Établissements Consten SA & Grundig GmbH v Commission (1966) ECR 
299.
For discussion see: Monti (2007) 40-41; Weatherill (2006) 505-508.
493 The European Commission, 'COM(96) 0721 (Final): Commission Green Paper On Vertical 
Restrains' (JO C, 244/38, 1997).
494 The European Commission, 'Commission Regulation (EC) No 2790/1999 Of 22 December 1999 On 
The Application Of Article 81(3) of The Treaty To Categories Of Vertical Agreements And Concerted 
Practices' (OJ L 336 1999). Note that Articles 81 TEC, ex Articles 85 of the Treaty of Rome, currently 
are Articles 101 and 102 TFEU.
495 The Council of the European Union, 'Regulation No 17 Of The Council: First Regulation 
Implementing Articles 85 And 86 Of The Treaty' (OJ 13, 1962); The European Commission, 
'Regulation No 27 Of The Commission: First Regulation ImplementingCouncil Regulation No 17 Of 6 
February 1962' (OJ 35, 1962); The Council of the European Union, 'Regulation No 59 Of 
The Council Amending Certain Provisions Of Regulation No 17' (OJ 58, 1962).
Note that Articles 85 and 86 of the Treaty of Rome, later were changed to Articles 81 and 82 TEC, 
currently are Articles 101 and102 TFEU.
496 Articles 81(1), 81(2) and 82 of the EC Treaty are directly applicable by virtue of the case law of the 
Court of Justice of the European Communities. Note that Articles 81 and 82 TEC, ex Articles 85 and 
86 of the Treaty of Rome, currently are Articles 101 and 102 TFEU.
497 Note that Articles 81 TEC, ex Articles 85 of the Treaty of Rome, currently is Articles 101 TFEU.
498 Weatherill (2006) 593.
499 Note that Articles 81 TEC, ex Articles 85 of the Treaty of Rome, currently is Articles 101 TFEU.
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It can be concluded that there was indeed an overall agreement about the ends of the 
EU competition policy. For example, there was a shared recognition of the importance 
of promoting competition in the common market; after all, a competition policy 
should support the European Union in becoming the most competitive region in the 
world. However, when national interests and national businesses are touched,
confidence in the ends of EU competition policy and the means to achieve these ends 
is challenged.

2. The programme to be transplanted has a clearly defined objective.

‘A clearly defined objective’ and ‘a single goal’ are indicated by lesson drawing 
scholars as necessary conditions for the successful application of the lessons drawn. 
However, the review showed that the objectives of EU competition policy had been 
modified several times, and, especially, during the period of the EU enlargement 
eastwards. For instance, after the Luxembourg summit, one of the central objectives 
of EU competition policy became the stimulation of sustained economic growth. The 
modification of the policy goal could be traced back to the change of enforcement of 
EU competition policy, which from then on favoured the economic perspective rather 
than a legalistic one.
Since transplantation of EU competition law to Central Eastern Europe lasted more 
than a decade, the modification of objectives and enforcement procedures, as well as 
its development in general, was notable in the process of transfer. Even more 
complicated was the transfer in the field of state aid control, since EC rules in that 
area consisted predominantly of case law and were still being developed. It is not 
surprising that Polish officials described the process of transplantation of EC state aid 
control rules as an attempt to follow a ‘moving target’507 in the haze.

3. There is a single goal of the programme to be transplanted.

The legal transplants literature suggested that a single goal of the programme to be 
transplanted facilitates its adoption in the new environment. The review of EU 
competition policy during the period of EU enlargement revealed the existence of one 
clear goal, which is ensuring and promoting competition in the common market. 
However, it was also revealed that this goal is part of a more complex structure of 
European objectives. Thus, the goal of competition policy is not a goal in itself, but 
serves as a way to achieve other goals of the European Union, like the creation of the 
competitive and effective market or promotion of sustainable growth. Thus, although
EU competition policy has a clearly defined single goal, it is a part of a more complex 
system of more general economic goals. Consequently, the goal of EU competition 

507 Renata Stawarska, 'EU Enlargement From The Polish Perspective' (1999) 6 Journal of European 
Public Policy.

7.6. EU Competition Policy as the Object of Transfer

This section discusses the qualities of EU competition policy as the object of transfer. 
As established before, certain qualities of the object of transfer might facilitate or 
hinder the process of transplantation of legal transplants, including their reception. 
This section aims to assess the extent to which the qualities of EU competition policy,
during the transplantation to Central Eastern Europe, facilitated or restricted 
transplantation and reception.
1. No conflicts about the programme’s ends and the means to achieve these ends.

One of the suppositions about the process of legal transplantation was that an 
agreement about the ends of the programme to be transplanted and the means used to 
achieve these ends makes the adoption of this programme easier. However, a review 
on the development of EU competition policy revealed the often conflicting objectives
within this policy. Furthermore, the objectives of EU competition policy often 
compete with the objectives of other economic EU policies, as well as with the 
objectives of national economic policies of member states. For instance, in the area of 
merger control, the objective of EU competition policy to preserve competition in the 
internal market conflicts with the EU businesses’ ambition to compete in the world 
market and the prevalence of support to national champions in the member states. 
Furthermore, it appeared that in setting up the control of mergers and acquisitions, the 
interests of member states and national businesses were more important than the goals 
of the internal market. Also, the review revealed that state aid control was not 
consequently implemented. For example, some national state aid was permitted, if 
justified by the objectives of the general interest, even if they distorted the 
competition in the internal market.

As to the agreement on the means for achieving these goals, it should be mentioned 
that the policy and its enforcement mechanism was built on mutual compromises and 
power politics. On the one hand, it was realised that implementation of EU
competition policy required a strong institution with broad competencies. Therefore, 
the European Commission enjoys the greatest powers in the field of competition 
policy as compared to other policy areas. On the other hand, member states were 
always afraid to grant too much powers to the European Commission; especially, in 
the area of competition policy, because legal enforcement of EU competition policy 
may hinder some national economic interests. Therefore, modernisation of the 
enforcement of competition policy, which ultimately did not increase powers confined 
to the European Commission, was also not easily agreed upon. In fact, every 
modernisation of EC common rules, especially when it concerns the introduction of a 
single common framework that replaces national standards, asked for different 
concessions and compromises among member states.
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It can be concluded that there was indeed an overall agreement about the ends of the 
EU competition policy. For example, there was a shared recognition of the importance 
of promoting competition in the common market; after all, a competition policy 
should support the European Union in becoming the most competitive region in the 
world. However, when national interests and national businesses are touched,
confidence in the ends of EU competition policy and the means to achieve these ends 
is challenged.

2. The programme to be transplanted has a clearly defined objective.

‘A clearly defined objective’ and ‘a single goal’ are indicated by lesson drawing 
scholars as necessary conditions for the successful application of the lessons drawn. 
However, the review showed that the objectives of EU competition policy had been 
modified several times, and, especially, during the period of the EU enlargement 
eastwards. For instance, after the Luxembourg summit, one of the central objectives 
of EU competition policy became the stimulation of sustained economic growth. The 
modification of the policy goal could be traced back to the change of enforcement of 
EU competition policy, which from then on favoured the economic perspective rather 
than a legalistic one.
Since transplantation of EU competition law to Central Eastern Europe lasted more 
than a decade, the modification of objectives and enforcement procedures, as well as 
its development in general, was notable in the process of transfer. Even more 
complicated was the transfer in the field of state aid control, since EC rules in that 
area consisted predominantly of case law and were still being developed. It is not 
surprising that Polish officials described the process of transplantation of EC state aid 
control rules as an attempt to follow a ‘moving target’507 in the haze.

3. There is a single goal of the programme to be transplanted.

The legal transplants literature suggested that a single goal of the programme to be 
transplanted facilitates its adoption in the new environment. The review of EU 
competition policy during the period of EU enlargement revealed the existence of one 
clear goal, which is ensuring and promoting competition in the common market. 
However, it was also revealed that this goal is part of a more complex structure of 
European objectives. Thus, the goal of competition policy is not a goal in itself, but 
serves as a way to achieve other goals of the European Union, like the creation of the 
competitive and effective market or promotion of sustainable growth. Thus, although
EU competition policy has a clearly defined single goal, it is a part of a more complex 
system of more general economic goals. Consequently, the goal of EU competition 

507 Renata Stawarska, 'EU Enlargement From The Polish Perspective' (1999) 6 Journal of European 
Public Policy.
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place. This circumstance of the legal transplant being redesigned in the period of 
transfer could make its reception more complex, because changing enforcement 
procedures required adaptations of national regulatory arrangements responsible for 
the enforcement. 

5. The programme is based on tested social, political, and technical knowledge.

The other suggestion of the literature on legal transplants was that the transplantation 
of law would be easier if the programme is based on tested social, political, and 
technical knowledge.
The EU competition policy had been implemented already since the establishment of 
the European Economic Community and is, thus, tested by time and on social, 
political, and technical knowledge. However, up till the moment of transplantation, 
the policy was tested in the integrated market of advanced Western economies, but 
not the national markets of transition economies. Since the transplanted legal norms of 
EU competition policy had to be in force in the aspirant countries yet before 
accession, the question of suitability of EU competition policy for the stage of 
economic development of transition countries seems to be more than relevant. 
Moreover, EU competition policy developed as a supranational policy; but when it 
was transplanted to aspirant countries, it was applied to national markets. Thus, it is 
possible to suggest that transplantation of a supranational policy to a national legal 
system might require special adjustments at national level, what makes transplantation 
more difficult. 
In summary, though the EU competition policy was tested by time and on social, 
political, and technical knowledge at the time of its transplantation to Central Eastern 
Europe; it required different know-how in order for it to be applied to national 
markets of the aspiring transition economies.

6. There is flexibility in relating the elements of a programme to be transplanted.

Another proposition in the literature on legal transplants and policy transfer was that 
transplantation and reception is easier if there is flexibility in relating the elements of 
a programme to be transplanted. The review showed that EU competition law does 
not allow for flexibility in relating its elements. The legal principles of EU 
competition law have to be interpreted in strictly the same manner as it is done by the 
Court of Justice in all member states. However, at the same time, a degree of freedom 
is allowed in the use of the national institutions and procedures for the enforcement of 
EU competition rules.
As for the manner of transplantation of EU competition policy rules and norms to the 
aspirant countries, it should be noted that the White Paper allowed a progressive 
application of EU competition provisions. On the other hand, the same White Paper 
identified approximation in the field of competition policy as belonging to the 

policy should be formulated as ensuring and promoting competition in the common 
market for the purpose of achievement of other economic goals of the European 
Union, like the creation of the competitive and effective market, or the promotion of
sustainable growth.

4. The programme to be transplanted has a single design.

The literature on legal transplants and similar phenomena suggested that a policy 
programme could be more easily transplanted if it has a single design. The review of 
EU competition policy suggested that the policy had a single design: the EU 
competition rules stem from the founding treaties and are the same in the whole 
common market. However, there are at least two aspects that require stating the 
opposite.
First of all, EU competition policy is only one part of the complex competition policy 
regime in the member states. The EU competition rules do not (fully) replace national 
competition laws. Every member state has its own national competition rules that are 
in agreement with the principles of EU competition law. Thus, both EU competition
law and national competition rules coexist. Moreover, the enforcement of EU 
competition law relies heavily on the national institutions of member states and the 
national enforcement procedures, which were not fully standardised at that time.508 As 
far as we can tell, modernisation of the enforcement of EU competition law, which 
took place just before the accession of candidate countries, replaced different national 
standards only for the assessment of restrictive agreements in the European Union. 
Thus, EU competition policy is only one component in a complex competition policy 
regime of member states, whereof different national competition laws are a part. Thus,
though EU competition policy itself has a single design - there were fifteen national 
competition policy regimes in the European Union of that time. Consequently, in 
order to establish a competition policy regime, which would be similar to that in a 
member state, the recipient country had to not only transplant EC rules, but also to 
develop national competition rules and enforcement procedures.
The other issue is that while the principles of EU competition law are established 
already by founding treaties, the enforcement of EU competition rules was
modernised just before the official end of the enlargement. Moreover, EU competition
policy underwent modernisation of its enforcement procedures during the period,
when approximation of national competition legislation of candidate countries was the 
most intensive. Finally, candidate countries joined the European Union the same day 
the changes in EU competition law – a revised merger review law and a new antitrust 
regulation - were introduced. Thus, in this regard, it can be said that the design of 
enforcement of the yet-to-be transplanted EU competition policy not only lacked a 
single design, but was also redesigned in the period when the transplantation took 

508 The EC competition law enforcement procedures in the member states were still not standardised by 
the end of 2014.
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possible to suggest that transplantation of a supranational policy to a national legal 
system might require special adjustments at national level, what makes transplantation 
more difficult. 
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Europe; it required different know-how in order for it to be applied to national 
markets of the aspiring transition economies.
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Another proposition in the literature on legal transplants and policy transfer was that 
transplantation and reception is easier if there is flexibility in relating the elements of 
a programme to be transplanted. The review showed that EU competition law does 
not allow for flexibility in relating its elements. The legal principles of EU 
competition law have to be interpreted in strictly the same manner as it is done by the 
Court of Justice in all member states. However, at the same time, a degree of freedom 
is allowed in the use of the national institutions and procedures for the enforcement of 
EU competition rules.
As for the manner of transplantation of EU competition policy rules and norms to the 
aspirant countries, it should be noted that the White Paper allowed a progressive 
application of EU competition provisions. On the other hand, the same White Paper 
identified approximation in the field of competition policy as belonging to the 
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priorities of the first phase. Besides, also the earlier signed European Agreements 
included binding commitments for the adoption of the approximation implementing 
measures under the agreed timetable.
Thus, depending on the aspect of EU competition policy, flexibility might have been 
allowed, like it is in the area of national enforcement procedures of EC rules on 
competition, or not, like with the interpretation of EC legislation and case law.

7. The scope of the legal rule is small and its adoption will produce a small change.

The seventh proposition that was distinguished from the reviewed literatures states 
that if the scope of the legal rule is small and its adoption will produce only a small 
change, then transplantation of the rule is easier. However, competition law regulates 
a broad scope of economic activity. Therefore, any regulatory change in competition 
law is immediately felt and affects the economic behaviour of market participants. 
The change might be even larger if the law of the advanced economy is transplanted 
to a transition economy. 
Furthermore, since provisions on control of state aid, which in Central Eastern Europe
served as one of the main economic policy instruments, the change might be even 
more dramatic, as aspirant countries had to be forced to give up competition distorting 
state aid practices and apply strict control of state aid activities. Consequently, it 
might be rather difficult to transplant EU competition policy and state aid control
rules, as these not only affect almost all economic activities, but are also likely to 
produce a large change. Whether this was indeed the case is discussed in the analysis 
of case studies on transplantation to individual countries.

8. Cultural proximity of the legal transplant with the donor system

Finally, there was a supposition in the literature on legal transplants that the degree of 
cultural proximity of the legal transplant with the donor system matters in the process 
of the transplantation of the norm. However, in the case of Acquis Communautaire, it
is not possible to talk about cultural proximity, as the question is whether such EU 
law can be associated with any specific known legal culture. At the same time, what 
would be the so-called European, or, to be more specific, the EC, legal culture, is the 
question without yet an answer. The European Union developed from the union of six 
member states, most of which had a continental legal culture of French or German 
origin. It grew into a union of fifteen member states, including both common law and 
civil law traditions and a number of different legal cultures. It was thus difficult define 
one specific ‘European’ legal culture.
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8.1. Introduction

This chapter aims to explore transplantation of the Acquis Communautaire to Poland 
in the context of integration to the European Union and to explain what conditions 
shaped the pattern of transplantation of EU competition policy law and state aid 
control rules.

The chapter consists of two main parts: the explorative analytical part and the 
analytical interpretative one. The explorative analytical part includes sections on the 
process of integration to the EU and legal approximation; development of Polish 
competition law and policy; approximation commitment in the field of competition 
policy; and transplants in the field of competition policy. In the analytical 
interpretative part the earlier explored transplantation of EU competition policy to 
Poland is analysed using the developed analytical framework in order to establish 
what conditions were important in shaping the pattern of legal transplantation in this 
policy area. The conclusions regarding conditions are drafted using deductive, 
inductive, abductive, and retroductive reasoning.

In order to depict the dynamic nature of the legal transplantation process, whose 
quality and intensity were changing during integration into the European Union, the 
analysis, where necessary, was divided into study units that dealt with specific periods
in the process of integration to the European Union: early period, pre-accession, and 
accession.

The first section of explorative analytical part explores and analyses the process of 
integration to the European Union and how the approximation of national legislation 
with Acquis Communautaire developed. The analysis on early period provides 
answers on how political and economic relations between Poland and the European 
Union developed; what the first institutional arrangements were for the coordination 
of integration to the European union process and approximation of national legislation 
that were set up, if any; and what the first approximation steps were, including the 
legislative process, if any. The next two study units, on pre-accession and accession,
look at further development of institutions for the coordination of integration to the 
European Union, governmental actions to foster a country’s integration to the 
European Union during pre-accession and accession, and changes made in a 
legislative process to speed-up approximation of national legislation with Acquis 
Communautaire.

The third section focuses on the development of Polish competition law before the 
start of transplantation of the EU regulatory models. The fourth section discusses the 
issue of approximation commitment in the field of competition policy and reviews the 
variety of national discourses related to the duty of approximation of national 
legislation with Acquis Communautaire. The fifth section reveals what and when was 
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8.1. Introduction

This chapter aims to explore transplantation of the Acquis Communautaire to Poland 
in the context of integration to the European Union and to explain what conditions 
shaped the pattern of transplantation of EU competition policy law and state aid 
control rules.

The chapter consists of two main parts: the explorative analytical part and the 
analytical interpretative one. The explorative analytical part includes sections on the 
process of integration to the EU and legal approximation; development of Polish 
competition law and policy; approximation commitment in the field of competition 
policy; and transplants in the field of competition policy. In the analytical 
interpretative part the earlier explored transplantation of EU competition policy to 
Poland is analysed using the developed analytical framework in order to establish 
what conditions were important in shaping the pattern of legal transplantation in this 
policy area. The conclusions regarding conditions are drafted using deductive, 
inductive, abductive, and retroductive reasoning.

In order to depict the dynamic nature of the legal transplantation process, whose 
quality and intensity were changing during integration into the European Union, the 
analysis, where necessary, was divided into study units that dealt with specific periods
in the process of integration to the European Union: early period, pre-accession, and 
accession.

The first section of explorative analytical part explores and analyses the process of 
integration to the European Union and how the approximation of national legislation 
with Acquis Communautaire developed. The analysis on early period provides 
answers on how political and economic relations between Poland and the European 
Union developed; what the first institutional arrangements were for the coordination 
of integration to the European union process and approximation of national legislation 
that were set up, if any; and what the first approximation steps were, including the 
legislative process, if any. The next two study units, on pre-accession and accession,
look at further development of institutions for the coordination of integration to the 
European Union, governmental actions to foster a country’s integration to the 
European Union during pre-accession and accession, and changes made in a 
legislative process to speed-up approximation of national legislation with Acquis 
Communautaire.

The third section focuses on the development of Polish competition law before the 
start of transplantation of the EU regulatory models. The fourth section discusses the 
issue of approximation commitment in the field of competition policy and reviews the 
variety of national discourses related to the duty of approximation of national 
legislation with Acquis Communautaire. The fifth section reveals what and when was 
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1991.511 This only after substantively difficult negotiations, especially, with regard to
the issue of future Polish agricultural, steel, coal, and textile exports to the EC, in 
view of the Community’s own long-standing difficulties in those areas.512 The 
European Union’s position was difficult; on the one hand, it wanted to support growth
in Poland, on the other hand, it wanted to protect its own market. It was reported that 
on several occasions, the negotiations were on the brink of failure as the Polish 
delegation perceived a lack of sufficient good faith effort on its counterparts’ side.513

However, the European Commission represented the moods of member states, who
wanted to protect their own producers.

The agreement’s economical part provided for the creation of a bilateral free-trade 
area on a mutually reciprocal basis over an interim period of ten years divided into 
two successive stages, each in principle lasting five years.514 The agreement aimed to 
promote the expansion of trade and the economic relations between the parties. All 
trade issues were included into the interim agreement on Free Trade (a part of the 
Europe Agreement), which was in force from 1 March 1992 already.

The agreement’s political part created political association and a framework for the 
political dialogue, which served as a basis for the European Community's financial 
and technical assistance to Poland. Mentioning of Poland’s aspiration to join the 
European Union was a novelty in that type of agreements, but it was not affirmative 
and did not include any commitment on the side on the European Community. 

8.2.1.2. First Institutional Arrangements

Poland established the first institutions assigned with the coordination of integration 
to the European Community tasks yet during the negotiations for an association 
agreement. The role to coordinate and develop Polish legal reforms, in a manner 
supportive of the process of approximation of national legislation515, was assigned to 
the Office of the Undersecretary of State for European Integration and Foreign 
Economic Assistance (further – Office for European Integration), which was 
established already in January 1991, almost a year prior to the signing of the 

511 The Europe Agreement with Poland was signed in December 16, 1991, but it was in force only since 
February 1, 1994. However, the Europe Agreement was ratified by Poland already in 1992 and since 
then was binding in Poland. Besides, already from March 1, 1992 an interim agreement on trade issues 
was in force. 
512 Wagner-Findeisen (1992) 507.
513 See, for example: European Reporter, No. 1715, 'ECC/Poland: Tough Turf Still To Cover In 
Association Talks' (1991).
514 Article 6 (1), Ch. I of the European Agreement with Poland.
515 Filip Jasiński, 'Prioritisation Of Work - Preparing The Poland's Accession To The European Union' 
(2001) 1 German Policy Studies / Politikfeldanalyse <http://www.spaef.com/file.php?id=840> accessed 
6 March 2015, 404-418.

factually transplanted to Poland in the field of competition policy and state aid 
control.
Finally, in the last section, belonging to the analytical interpretative part, the case 
study findings are analysed in order to establish sufficient and necessary conditions 
that shaped the pattern of transplantation of competition acquis in Poland. 

8.2. Integration to the EU and Legal Approximation

8.2.1. The Early Period 

The early period in Poland’s integration to the European Union started in 1988, with 
establishment of diplomatic relationship with the then European Economic 
Community (EEC), and continued till national ratification of the Europe Agreement in 
1992. That period should be first of all seen as a period when first political and 
economic relationship between Poland and the European Union were established and 
developed, including the signing of a trade and partnership agreement. However, not 
only. Already at that time Poland set up the first national institutions for the 
coordination of integration and approximation. Remarkable that already then Poland’s 
Government issued recommendations to proactively harmonise new legislation with 
Community’s Acquis Communautaire.

8.2.1.1. Overview of Political and Economic Relations

Poland was among the first countries from the former Eastern European block to 
establish working relations with the European Union and, consequently, to start an 
integration process. It established diplomatic relations with the European Economic 
Community already in September 1988. One year later Poland and the EEC signed the 
first trade and economic co-operation agreement, which allowed for the gradual lift of 
quota restrictions imposed by the European Community on Poland. The same year 
Western countries decided to introduce a PHARE programme for assistance509 and to 
establish the European Bank for Reconstruction and Development (EBRD)510 to 
support building market economies in Central Eastern Europe. 

Already on 25 May 1990, Poland submitted an official application to begin 
negotiations for concluding the association establishing agreement with the European 
Community. Consequently, the Europe Agreement was concluded on 16 December

509 Poland and Hungary Assistance for Restructuring Their Economies
510 Founded in 1991.
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the issue of future Polish agricultural, steel, coal, and textile exports to the EC, in 
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European Union’s position was difficult; on the one hand, it wanted to support growth
in Poland, on the other hand, it wanted to protect its own market. It was reported that 
on several occasions, the negotiations were on the brink of failure as the Polish 
delegation perceived a lack of sufficient good faith effort on its counterparts’ side.513

However, the European Commission represented the moods of member states, who
wanted to protect their own producers.

The agreement’s economical part provided for the creation of a bilateral free-trade 
area on a mutually reciprocal basis over an interim period of ten years divided into 
two successive stages, each in principle lasting five years.514 The agreement aimed to 
promote the expansion of trade and the economic relations between the parties. All 
trade issues were included into the interim agreement on Free Trade (a part of the 
Europe Agreement), which was in force from 1 March 1992 already.

The agreement’s political part created political association and a framework for the 
political dialogue, which served as a basis for the European Community's financial 
and technical assistance to Poland. Mentioning of Poland’s aspiration to join the 
European Union was a novelty in that type of agreements, but it was not affirmative 
and did not include any commitment on the side on the European Community. 

8.2.1.2. First Institutional Arrangements

Poland established the first institutions assigned with the coordination of integration 
to the European Community tasks yet during the negotiations for an association 
agreement. The role to coordinate and develop Polish legal reforms, in a manner 
supportive of the process of approximation of national legislation515, was assigned to 
the Office of the Undersecretary of State for European Integration and Foreign 
Economic Assistance (further – Office for European Integration), which was 
established already in January 1991, almost a year prior to the signing of the 
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then was binding in Poland. Besides, already from March 1, 1992 an interim agreement on trade issues 
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(2001) 1 German Policy Studies / Politikfeldanalyse <http://www.spaef.com/file.php?id=840> accessed 
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On the other hand, in this regard Poland was not at all an exception in Central and 
Eastern. For instance, the Hungarian Government was even more proactive as it 
started adjustment of national legislation as early as in 1988.520

8.2.2. Pre-Accession 

The start of the pre-accession process, which was initiated after the European Council 
in Essen adopted the pre-accession strategy, should be associated with 1994.

However, a national ratification of the Europe Agreement in 1992521, yet before its 
enforcement in 1994522, opened the door for main national legislative and 
administrative reforms related with integration into the European Union. It should be 
noted that the interim agreement on Free Trade (a part of the Europe Agreement) was 
in force already from 1 March 1992. After national ratification, the Europe Agreement 
constituted an integral part of the national legal system. By the same, the legal 
requirement to approximate national legislation that was included into the agreement
was transformed into the legal commitment, under the national law.523 The pre-
accession period continued until the start of the Accession Partnership and the 
Accession Negotiations for membership of the European Union in 1998.

During this period Poland strengthened the institutional arrangements for the 
coordination of integration, prepared first programming documents for prioritising the
approximation tasks, and introduced the system on preliminary assessment of 
legislative drafts on compliance with the Acquis Communautaire.

By the end of the period, Poland succeeded to establish an effective system for 
organising approximation of national legislation works, based on control, evaluation, 

520 Ibid.
521 Approved by Sejm on 4 July 1992, approved by Senate on 24 July 1992, and ratified by the 
President on 20 October 1992. For decision on ratification of the agreement by Sejm see: 
Sejm Rzeczypospolitej Polskiej, 'Ustawa z Dnia 4 Lipca 1992 r. o Ratyfikacji Układu Europejskiego 
Ustanawiającego Stowarzyszenie Między Rzecząpospolitą Polską a Wspólnotami Europejskimi i ich 
Państwami Członkowskimi, Sporządzonego w Brukseli Dnia 16 Grudnia 1991 r.' (1992). 
For Senate’ ratification see: Senat Rzeczypospolitej Polskiej, 'Uchwała z Dnia 24 Lipca 1992 r. w 
Sprawie Ustawy o Ratyfikacji Układu Europejskiego Ustanawiającego Stowarzyszenie Między 
Rzecząpospolitą Polską a Wspólnotami Europejskimi i ich Państwami Członkowskimi, Sporządzonego 
w Brukseli Dnia 16 Grudnia 1991 r.' (1992).
For President’s approval see: Prezydent Rzeczypospolitej Polskiej, 'Akt Ratyfikacji Układu 
Europejskiego z Dnia 20 Października 1992 r.' (1992).
522 Rada Ministrów Rzeczypospolitej Polskiej, 'Uchwała Nr 4/94: w Sprawie Wejścia w Życie Układu 
Europejskiego Ustanawiającego Stowarzyszenie Między Rzecząpospolitą Polską a Wspólnotami 
Europejskimi i ich Państwami Członkowskimi' (1994).
523 For Sejm’ decision on implementation of the agreement see: Sejm Rzeczypospolitej Polskiej, 
'Uchwała z Dnia 4 Lipca 1992 r. w Sprawie Realizacji Układu Europejskiego Ustanawiającego 
Stowarzyszenie Między Rzecząpospolitą Polską a Wspólnotami Europejskimi i ich Państwami 
Członkowskimi' (1992).

association agreement.516 The Office of Government’s Commissioner for European 
Integration and Foreign Assistance was situated in the structure of the then Council of 
Ministers Office. The Commissioner’s main task was to initiate the process of legal 
adjustment and administrative adaptation.517 He was also a chief negotiator of the 
Europe Agreement on behalf of Polish Government. 

Since then, the integration functions were split between the two institutions: the newly 
created Office for European Integration assumed all technical and expert level issues 
related to the integration to the European Union process; whereas the Ministry of 
Foreign Affairs dealt only with diplomatic aspects of the integration process. Later, in 
September 1996 the Office of the Undersecretary for European Integration and 
Foreign Economic Assistance was transformed into the Committee for European 
Integration, which, similarly as the Office, was responsible not only for co-ordination 
of the Polish policy of integration into the European Union, but also for undertakings 
related to acquisition and utilisation of foreign assistance funds.

8.2.1.3. Early Approximation Steps

Alongside the establishment of the first institutions for integration into the European 
Union, Poland made some preparatory works for legal approximation of national 
legislation with the Acquis Communautaire. Again, it is important to note that this 
was done already prior to the signing of the Europe Agreement. For instance, already 
in September 1990 the Economic Committee of the Council of Ministers 
“...recommended that new legislation be harmonised with the Community’s 
requirements”518. Such pro-activeness of the Polish Government should not be 
interpreted any differently than as a clear expression of the will of the political elite to 
pursue economic reforms in Poland in accordance with the European model.519

516 Rada Ministrów Rzeczypospolitej Polskiej, 'Uchwała Nr 11/91: W Sprawie Ustanowienia 
Pełnomocnika Rządu Do Spraw Inegracji Europiejskiej Oraz Pomocy Zagranicznej' (1991).
517 The Organisation for Economic Co-operation and Development (OECD), Office of Civil Service, 
International Co-operation Section, 'Preparing Civil Servants For EU: The Case Of Poland. Report 
Prepared For The Meeting Of Heads Of Civil Service In The Ten Candidate Countries To The 
European Union, Vienna, 10Th To 12Th November, 1998.'
518 Eugeniusz Piontek, 'Central And Eastern European Countries In Preparation For Membership In The 
European Union: A Polish Perspective' (1997) 1 Yearbook of Polish European Studies, 77. 
519 On Polish commitment to the integration goal into Western economic and defence structures see 
also: Zbigniew Anthony Czubinski, The European Union And NATO From The Polish Perspective: 
Expectations And Reality. (1st edn, Centre for European Studies 2000) 
<http://www.ces.uj.edu.pl/czubinski/expectations.rtf> accessed 13 November 2011.
See also the Act passed by the Polish Senate on Poland’s European policy: Senat Rzeczypospolitej 
Polskiej, 'Uchwała Senatu Rzeczypospolitej Polskiej Z Dnia 26 Czerwca 1992 R. W Sprawie Polskiej 
Polityki Europejskiej' (1992).
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On the other hand, in this regard Poland was not at all an exception in Central and 
Eastern. For instance, the Hungarian Government was even more proactive as it 
started adjustment of national legislation as early as in 1988.520

8.2.2. Pre-Accession 

The start of the pre-accession process, which was initiated after the European Council 
in Essen adopted the pre-accession strategy, should be associated with 1994.

However, a national ratification of the Europe Agreement in 1992521, yet before its 
enforcement in 1994522, opened the door for main national legislative and 
administrative reforms related with integration into the European Union. It should be 
noted that the interim agreement on Free Trade (a part of the Europe Agreement) was 
in force already from 1 March 1992. After national ratification, the Europe Agreement 
constituted an integral part of the national legal system. By the same, the legal 
requirement to approximate national legislation that was included into the agreement
was transformed into the legal commitment, under the national law.523 The pre-
accession period continued until the start of the Accession Partnership and the 
Accession Negotiations for membership of the European Union in 1998.

During this period Poland strengthened the institutional arrangements for the 
coordination of integration, prepared first programming documents for prioritising the
approximation tasks, and introduced the system on preliminary assessment of 
legislative drafts on compliance with the Acquis Communautaire.

By the end of the period, Poland succeeded to establish an effective system for 
organising approximation of national legislation works, based on control, evaluation, 

520 Ibid.
521 Approved by Sejm on 4 July 1992, approved by Senate on 24 July 1992, and ratified by the 
President on 20 October 1992. For decision on ratification of the agreement by Sejm see: 
Sejm Rzeczypospolitej Polskiej, 'Ustawa z Dnia 4 Lipca 1992 r. o Ratyfikacji Układu Europejskiego 
Ustanawiającego Stowarzyszenie Między Rzecząpospolitą Polską a Wspólnotami Europejskimi i ich 
Państwami Członkowskimi, Sporządzonego w Brukseli Dnia 16 Grudnia 1991 r.' (1992). 
For Senate’ ratification see: Senat Rzeczypospolitej Polskiej, 'Uchwała z Dnia 24 Lipca 1992 r. w 
Sprawie Ustawy o Ratyfikacji Układu Europejskiego Ustanawiającego Stowarzyszenie Między 
Rzecząpospolitą Polską a Wspólnotami Europejskimi i ich Państwami Członkowskimi, Sporządzonego 
w Brukseli Dnia 16 Grudnia 1991 r.' (1992).
For President’s approval see: Prezydent Rzeczypospolitej Polskiej, 'Akt Ratyfikacji Układu 
Europejskiego z Dnia 20 Października 1992 r.' (1992).
522 Rada Ministrów Rzeczypospolitej Polskiej, 'Uchwała Nr 4/94: w Sprawie Wejścia w Życie Układu 
Europejskiego Ustanawiającego Stowarzyszenie Między Rzecząpospolitą Polską a Wspólnotami 
Europejskimi i ich Państwami Członkowskimi' (1994).
523 For Sejm’ decision on implementation of the agreement see: Sejm Rzeczypospolitej Polskiej, 
'Uchwała z Dnia 4 Lipca 1992 r. w Sprawie Realizacji Układu Europejskiego Ustanawiającego 
Stowarzyszenie Między Rzecząpospolitą Polską a Wspólnotami Europejskimi i ich Państwami 
Członkowskimi' (1992).
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made up of representatives of interested departments were appointed. In attempt of 
strengthening and standardising structures in the state administration organs 
connected with European integration, a Law on organisation and the mode of work of 
the Cabinet and on the scope of activity of ministers of August 8, 1996, was passed as 
part of a package of laws introducing a reform of the Government administrative and 
economic centre. The Law created the obligation to set up and standards for setting up 
of organisational units (departments, offices or separate posts) for European 
integration in each ministry.525

In December 1994, the Undersecretary of State for European Integration and Foreign 
Economic Assistance appointed the Inter-ministerial Team for the Europe Agreement,
which was to watch over the implementation of the provisions of the Agreement and 
monitor progress in undertaken actions. At the same time the so-called Committee of 
the Three was operating informally. The Committee of the Three was made up of 
representatives of the Ministry of Foreign Affairs, the then Ministry for Foreign 
Economic Co-operation and the Undersecretary of State for European Integration 
and Foreign Economic Assistance, which sought to agree positions relating to 
implementation of the provisions of the Europe Agreement, the functioning of the 
organs of the Association Council, etc.

8.2.2.2. The Governmental Action for Approximation

A number of governmental decisions and actions were important if not crucial in the 
process of legal approximation and administrative adaptation to the European Union 
in Poland. This especially refers to the governmental decisions obliging state 
institutions to take an action for legislative approximation, preparation of 
programming documents, and establishment of approximation monitoring and 
legislation screening mechanisms.

Almost immediately after national ratification of the association agreement with the 
European Union the Polish Sejm526 passed a Resolution on July 4, 1992 that, in regard 
to the developing political dialogue and tightening economic and cultural co-operation 
with the EU, obliged the Government to formulate a detailed program of adjustment 
measures for the approximation of Polish law with the European Community law. In 
May 1992 a circular was issued of the Secretary of the Council of Ministers on 
consulting draft legal acts prepared by the state administration organs with the Office 
for European Integration.

525 The Organisation for Economic Co-operation and Development (OECD), Office of Civil Service, 
International Co-operation Section, 'Preparing Civil Servants For EU: The Case Of Poland. Report 
Prepared For The Meeting Of Heads Of Civil Service In The Ten Candidate Countries To The 
European Union, Vienna, 10Th To 12Th November, 1998.' (1998). 
526 Sejm is the Lower House of the Polish Parliament.

and improvement. Hereafter follows a more detailed exploration of the development 
of institutions for the coordination of European integration, an overview of the
undertaken governmental actions for approximation of national legislation, as well as
an analysis of issues in the legislative process.  

8.2.2.1. Development of Institutions for Integration

In 1996 the Office for European Integration was transformed into the Office of the 
Committee for European Integration (further – the Committee for European 
Integration).524 Its main duties included, among others, coordinating the processes of 
integration, adaptation, and legislative adjustment; assessing legislative drafts on 
conformity with the Acquis Communautaire; and evaluating progress in
approximation. The Committee for European Integration had to present to the Council 
of Ministers programmes, progress reports, and drafts of legislative acts on adaptation 
and integration with the European Union, as well as draft decisions regarding the 
foreign aid. That was an inter-ministerial institution. Membership in it included 
ministers of Foreign Affairs, Internal Affairs, Economy, Finance, Labour and Social 
Policy, Agriculture and Food Economy, Justice. The Prime Minister personally 
supervised the work of the Committee for European Integration.

For furthering of legal approximation process, the establishment of two legal bodies
was important. The first one, the Legislative Council, was a body formed by the Prime 
Minister. The Legislative Council had to carry out the internal screening of national 
laws on compatibility with the Acquis Communautaire. The second one, the Legal 
Service Department within the Office for European Integration, was tasked with a 
preliminary screening of legislative drafts.

In late 1993 and early 1994 organisational Units for European Integration began to be 
created in ministries and central offices of the state administration. However, the 
analysis carried out in late February and early March 1994 by the Office of the 
Undersecretary of State for European Integration and Foreign Economic Assistance
revealed that the structure of these units for European integration was very diverse
with regard to their formal status, scope of competencies, and personnel. For instance, 
in some ministries, separate organisational units of various ranks and locations were 
established, with some institutions additionally appointing special teams or 
foundations for concrete tasks, whereas in other ministries inter-department teams 

524 Executive Regulation of 2 October, 1996, on establishment of the Committee for European 
Integration, and Executive Regulation of 15, 1996, on discontinuation of the Office of the 
Undersecretary for European Integration and Foreign Economic Assistance. See: Prezes Rady 
Ministrów Rzeczypospolitej Polskiej, 'Rozporządzenie z dnia 2 Października 1996 r. w Sprawie 
Nadania Statutu Urzędowi Komitetu Integracji Europejskiej' (1996); Prezes Rady 
Ministrów Rzeczypospolitej Polskiej, 'Rozporządzenie z Dnia 15 Października 1996 r. w Sprawie 
Zniesienia Urzędu Pełnomocnika Rządu do Spraw Integracji Europejskiej oraz Pomocy Zagranicznej' 
(1996).
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made up of representatives of interested departments were appointed. In attempt of 
strengthening and standardising structures in the state administration organs 
connected with European integration, a Law on organisation and the mode of work of 
the Cabinet and on the scope of activity of ministers of August 8, 1996, was passed as 
part of a package of laws introducing a reform of the Government administrative and 
economic centre. The Law created the obligation to set up and standards for setting up 
of organisational units (departments, offices or separate posts) for European 
integration in each ministry.525

In December 1994, the Undersecretary of State for European Integration and Foreign 
Economic Assistance appointed the Inter-ministerial Team for the Europe Agreement,
which was to watch over the implementation of the provisions of the Agreement and 
monitor progress in undertaken actions. At the same time the so-called Committee of 
the Three was operating informally. The Committee of the Three was made up of 
representatives of the Ministry of Foreign Affairs, the then Ministry for Foreign 
Economic Co-operation and the Undersecretary of State for European Integration 
and Foreign Economic Assistance, which sought to agree positions relating to 
implementation of the provisions of the Europe Agreement, the functioning of the 
organs of the Association Council, etc.

8.2.2.2. The Governmental Action for Approximation

A number of governmental decisions and actions were important if not crucial in the 
process of legal approximation and administrative adaptation to the European Union 
in Poland. This especially refers to the governmental decisions obliging state 
institutions to take an action for legislative approximation, preparation of 
programming documents, and establishment of approximation monitoring and 
legislation screening mechanisms.

Almost immediately after national ratification of the association agreement with the 
European Union the Polish Sejm526 passed a Resolution on July 4, 1992 that, in regard 
to the developing political dialogue and tightening economic and cultural co-operation 
with the EU, obliged the Government to formulate a detailed program of adjustment 
measures for the approximation of Polish law with the European Community law. In 
May 1992 a circular was issued of the Secretary of the Council of Ministers on 
consulting draft legal acts prepared by the state administration organs with the Office 
for European Integration.

525 The Organisation for Economic Co-operation and Development (OECD), Office of Civil Service, 
International Co-operation Section, 'Preparing Civil Servants For EU: The Case Of Poland. Report 
Prepared For The Meeting Of Heads Of Civil Service In The Ten Candidate Countries To The 
European Union, Vienna, 10Th To 12Th November, 1998.' (1998). 
526 Sejm is the Lower House of the Polish Parliament.
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points out not only to the existence of the control and assessment mechanism in the 
policy process, but also to the fact that initially designed programmes used to be 
adapted to the less ambitious reality: unforeseen constraints and delays.

On April 5, 1994 Poland’s Government lodged an official application for European 
Union membership.531 The move followed political decisions by the European
Council in Copenhagen in June 1993 that opened the way for EU membership to 
countries of Central Eastern Europe.

8.2.2.3. The Legislative Process

The changes in the legislative process were important for the approximation of 
legislation as well. This concerns mainly the creation of a system of preliminary 
assessment of legislative drafts on compliance with Acquis Communautaire.

In 1994 the Polish Government decided532 that, in addition to the issuance of the 
programming documents for approximation activities, each draft of any legal acts 
proposed by the Government and its offices should come through a preliminary 
assessment procedure on its compliance with Acquis Communautaire. A preliminary 
assessment procedure involved indication of EU legal acts that should be taken into 
account in the process of drafting new laws or amending existing ones.533 In addition, 
the assessments had to indicate the reasons for temporary postponement in 
implementation of the part of European legislation. After the preliminary assessment,
the draft was further evaluated by the Office for European Integration, which gave a 
‘final assessment’ on its compliance with Acquis Communautaire. During this 
procedure, it had to be determined whether the proposed legislative draft conformed
to the requirements set out in the White Paper in particular and with the Acquis 
Communautaire in general. This role of internal screening was given to the Legal 
Service Department within the Office for European Integration. Upon fulfilling this 
task, the Legal Service Department had to propose approximation measures, as well 
as to provide opinions, when legislative drafts involved any issue related to the 
European Union. Interestingly enough, the Legal Service Department, while giving its 
advice, used to refer not only to the EC Treaty, but also to all other European Union

531 Rząd Rzeczypospolitej Polskiej, 'Wniosek o Członkostwo w Unii Europejskiej z Dnia 5 Kwietnia 
1994 r.' (1994).
See also: Rząd Rzeczypospolitej Polskiej, 'Pro Memoria – Memorandum z Dnia 11 Kwietnia 1994 r., 
Przedstawione w Związku ze Złożeniem Przez Polskę Wniosku o Członkostwo w Unii Europejskiej' 
(1994).
532 Decision of the Council of Ministers on 29 March, 1994. See: Rada Ministrów Rzeczypospolitej 
Polskiej, 'Uchwała Nr 16/94 z Dnia 29 Marca 1994 r. w Sprawie Dodatkowych Wymogów 
Postępowania z Rządowymi Projektami Normatywnych Aktów Prawnych ze Względu Na Konieczność 
Spełniania Kryteriów Zgodności z Prawem Unii Europejskiej' (1994).
533 Piontek (1997) 77-78.

In July 1992 the Legislative Council performed a first internal screening of national 
laws with the aim to point out main legislative priorities. Following an analysis of 
about five hundred statutes the Legislative Council concluded that almost hundreds of 
them should be reformed and eighteen entirely repealed to adjust Polish law to the 
requirements of economic reform needed for the integration to the EU. Consequently, 
at the end of 1992 Polish Government adopted a rolling Programme of Adjustment to 
the Requirements of the Europe Agreement.527 The Programme defined not only 
measures necessary for the adjustment of the Polish economy to the requirements of 
the Europe Agreement, but also envisaged priority steps for approximation of the 
national legislation. In support for this Programme a special timetable had been 
elaborated with a further specification of approximation activities at lower level. The 
approximation timetable contained a list of activities to be undertaken by individual 
ministries and institutions. The Programme provided for working out or amending 
130 legal acts (laws, ordinances, orders) in the years 1993-1994. In addition, the 
programme obliged the Office for European Integration to monitor the 
implementation of tasks and to present annual reports on the progress achieved in 
approximation. Despite the Programme being preliminary in its character, it raised 
awareness of individual offices of the need to begin, in addition to indispensable legal 
activities, also broadly understood pre-accession activities.528

In addition to the above mentioned Programme in November 1993, the Polish 
Government published yet another programming document, printed in 47 separate 
volumes, which could be seen as a sort of ‘White Paper’529 on economic aspects of 
the Copenhagen criteria. Two years later, in September 1995, a similar programming 
document of 24 volumes appeared in the area of legal approximation.530

As mentioned above, the implementation of programming documents was 
continuously monitored and annually evaluated by the Office for European 
Integration. After annual evaluation the set priorities for approximation used to be 
reviewed in the Polish Sejm (Lower House of the Polish Parliament). As a 
consequence, the programming documents were yearly substantially updated. This 

527 Programme of Actions Adjusting the Polish Economy to the Requirements of the Europe Agreement 
of 1 December 1992 and Programme of Actions Adjusting the Legal System to the Requirements of the 
Europe Agreement of 26 January 1993.
528 OECD Office of Civil Service, International Co-operation Section, 'Preparing Civil Servants For 
EU: The Case Of Poland. Report Prepared For The Meeting Of Heads Of Civil Service In The Ten 
Candidate Countries To The European Union, Vienna, 10Th To 12Th November, 1998.' (1998).
529 See: Jasiński (2001) 407.
530 See: Rada Ministrów Rzeczypospolitej Polskiej, 'Uchwała Nr 133/95 z Dnia 14 Listopada 1995 r. w 
Sprawie Realizacji Zobowiązań Wynikających z „Układu Europejskiego Ustanawiającego 
Stowarzyszenie Między Rzecząpospolitą Polską, z Jednej Strony, a Wspólnotami Europejskimi i ich 
Państwami Członkowskimi, z Drugiej Strony” w Zakresie Dostosowania Prawa Polskiego do 
Standardów Prawnych Unii Europejskiej Oraz w Związku z Koniecznością Podjęcia Prac Nad 
Wdrażaniem Zaleceń „Białej Księgi Komisji Europejskiej w Sprawie Przygotowania Krajów 
Stowarzyszonych Europy Środkowej i Wschodniej do Integracji z Jednolitym Rynkiem Unii 
Europejskiej”' (1995).
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points out not only to the existence of the control and assessment mechanism in the 
policy process, but also to the fact that initially designed programmes used to be 
adapted to the less ambitious reality: unforeseen constraints and delays.

On April 5, 1994 Poland’s Government lodged an official application for European 
Union membership.531 The move followed political decisions by the European
Council in Copenhagen in June 1993 that opened the way for EU membership to 
countries of Central Eastern Europe.

8.2.2.3. The Legislative Process

The changes in the legislative process were important for the approximation of 
legislation as well. This concerns mainly the creation of a system of preliminary 
assessment of legislative drafts on compliance with Acquis Communautaire.

In 1994 the Polish Government decided532 that, in addition to the issuance of the 
programming documents for approximation activities, each draft of any legal acts 
proposed by the Government and its offices should come through a preliminary 
assessment procedure on its compliance with Acquis Communautaire. A preliminary 
assessment procedure involved indication of EU legal acts that should be taken into 
account in the process of drafting new laws or amending existing ones.533 In addition, 
the assessments had to indicate the reasons for temporary postponement in 
implementation of the part of European legislation. After the preliminary assessment,
the draft was further evaluated by the Office for European Integration, which gave a 
‘final assessment’ on its compliance with Acquis Communautaire. During this 
procedure, it had to be determined whether the proposed legislative draft conformed
to the requirements set out in the White Paper in particular and with the Acquis 
Communautaire in general. This role of internal screening was given to the Legal 
Service Department within the Office for European Integration. Upon fulfilling this 
task, the Legal Service Department had to propose approximation measures, as well 
as to provide opinions, when legislative drafts involved any issue related to the 
European Union. Interestingly enough, the Legal Service Department, while giving its 
advice, used to refer not only to the EC Treaty, but also to all other European Union

531 Rząd Rzeczypospolitej Polskiej, 'Wniosek o Członkostwo w Unii Europejskiej z Dnia 5 Kwietnia 
1994 r.' (1994).
See also: Rząd Rzeczypospolitej Polskiej, 'Pro Memoria – Memorandum z Dnia 11 Kwietnia 1994 r., 
Przedstawione w Związku ze Złożeniem Przez Polskę Wniosku o Członkostwo w Unii Europejskiej' 
(1994).
532 Decision of the Council of Ministers on 29 March, 1994. See: Rada Ministrów Rzeczypospolitej 
Polskiej, 'Uchwała Nr 16/94 z Dnia 29 Marca 1994 r. w Sprawie Dodatkowych Wymogów 
Postępowania z Rządowymi Projektami Normatywnych Aktów Prawnych ze Względu Na Konieczność 
Spełniania Kryteriów Zgodności z Prawem Unii Europejskiej' (1994).
533 Piontek (1997) 77-78.
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At the same time, introduction of a preliminary assessment procedure of legislative 
drafts on compliance with the Acquis Communautaire was a burden in a legislative 
process due to its length. The legislative delay became a growing issue as an amount 
of the legislative acts that needed to be passed in short-term was increasing. Indeed, 
the amount of drafts that had to be assessed for compliance with the Acquis 
Communautaire was enormous. For example, until 1997 the Legal Service 
Department managed to control over 1200 acts and found 17 of them inconsistent 
with EC provisions.541

8.2.3. Accession 

The official beginning of Poland’s accession process is marked with the opening of 
the Accession Negotiations for membership of the European Union on 31 March 
1998. However, the actual beginning of the accession period in Poland shall be better 
associated with mid-summer of 1997, when the European Commission published a 
positive evaluation of country’s readiness for membership in the European Union, the 
Opinion on Poland’s Application for Membership in the European Union. This was 
precisely the moment, when Poland passed all necessary legislative acts and made the
last institutional adjustments. 

The period of accession differs from other periods by the enormous amount of 
approximation tasks, as well as by the intensification of the whole process of 
approximation. Never before in the whole process of accession had the legal 
approximation taken such an important role. That was a crucial difference from the 
earlier periods of integration to the European Union process.

The accession process required a more active involvement of Government in the 
process of integration. In this period, the Polish Government undertook a number of 
actions that resulted in the development of the national integration strategy; the
organisation of screening and approximation activities; the establishment of 
coordination of translation works of Acquis Communautaire; the improvement of a 
national administration of PHARE funds; and, last but not least, the organisation of 
involvement of socials partners in approximation activities. The legislative process 
was adjusted too.  The main action here was the improvement of the procedure for the 
preliminary assessment of legislative drafts on compliance with the Acquis 
Communautaire.

The end of the accession period should be associated with the ending of the Accession 
Negotiations that were officially concluded on 13 December 2002. 

541 The Committee for European Integration data. 

regulations, directives, decisions and even case law.534 After this procedure the 
legislative draft was ready to be sent to the Polish Sejm for adoption.

It should be noted, however, that at that time, the procedure of preliminary assessment 
of legislative drafts on compliance with Acquis Communautaire did not apply to the 
parliamentary legislative initiatives and parliamentary legislative amendments, which 
formed about one third of all legislative drafts. Moreover, governmental legislative 
drafts, which were assessed for compatibility with the Acquis Communautaire, were 
still subject to changes incompatible with Acquis Communautaire when they reached 
the Sejm, like other acts passed by parliament. According to Professor Piontek this 
could potentially create problems in the future, when the already adopted and 
enforced legislative act suddenly would appear contradictory to the Acquis 
Communautaire.535 However, despite remarks of legal scholars on this gap in the 
process of approximation, no sufficient importance was given to it. Later, an attempt 
to solve the issue was suggested by proposing to establish a special committee of 
parliamentary representatives acting under the chairmanship of the Speaker of the 
Sejm. This committee then would have to evaluate each parliamentary legislative draft 
on its compliance with the Acquis Communautaire and provide reasons for approval 
in case of any deviation.536 However, the course was not supported until late 1997.537

The assessment of parliamentary legislative drafts initiated by members of parliament 
and the legislative amendments to the acts proposed by parliament on compliance 
with the Acquis Communautaire was introduced only during the process of 
accession.538

Nevertheless, the introduced obligation for the assessment of draft legal acts for 
compatibility with Acquis Communautaire became a significant instrument of a 
proper influence on employees of ministries and central offices in the process of 
adjusting the law. From March 1994 to mid-1998, over 2,500 opinions were issued on 
the compatibility of drafts of various legal acts with Acquis Communautaire.539 In the 
course of the procedure established by a resolution, around 50 acts were recognised as 
being incompatible with Acquis Communautaire and withdrawn from further work of 
the administration.540

534 ibid.
535 See: Piontek (1997) 78, citing "Monitor Polski", 1994, no.23, item 188.  
536 Information given by Józef Zych, the Speaker of the House (Sejm) in his address at the ‘Fourth 
Polish Legal Days’ in Cracow, 23 May, 1996.  See: Piontek (1997) 78.
537 Piontek (1997) 78.
538 For approximation activities during the accession see next Sub-Section 8.2.3. Accession.
539 The Organisation for Economic Co-operation and Development (OECD), Office of Civil Service, 
International Co-operation Section, 'Preparing Civil Servants For EU: The Case Of Poland. Report 
Prepared For The Meeting Of Heads Of Civil Service In The Ten Candidate Countries To The 
European Union, Vienna, 10Th To 12Th November, 1998.' (1998).
540 ibid.
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At the same time, introduction of a preliminary assessment procedure of legislative 
drafts on compliance with the Acquis Communautaire was a burden in a legislative 
process due to its length. The legislative delay became a growing issue as an amount 
of the legislative acts that needed to be passed in short-term was increasing. Indeed, 
the amount of drafts that had to be assessed for compliance with the Acquis 
Communautaire was enormous. For example, until 1997 the Legal Service 
Department managed to control over 1200 acts and found 17 of them inconsistent 
with EC provisions.541

8.2.3. Accession 

The official beginning of Poland’s accession process is marked with the opening of 
the Accession Negotiations for membership of the European Union on 31 March 
1998. However, the actual beginning of the accession period in Poland shall be better 
associated with mid-summer of 1997, when the European Commission published a 
positive evaluation of country’s readiness for membership in the European Union, the 
Opinion on Poland’s Application for Membership in the European Union. This was 
precisely the moment, when Poland passed all necessary legislative acts and made the
last institutional adjustments. 

The period of accession differs from other periods by the enormous amount of 
approximation tasks, as well as by the intensification of the whole process of 
approximation. Never before in the whole process of accession had the legal 
approximation taken such an important role. That was a crucial difference from the 
earlier periods of integration to the European Union process.

The accession process required a more active involvement of Government in the 
process of integration. In this period, the Polish Government undertook a number of 
actions that resulted in the development of the national integration strategy; the
organisation of screening and approximation activities; the establishment of 
coordination of translation works of Acquis Communautaire; the improvement of a 
national administration of PHARE funds; and, last but not least, the organisation of 
involvement of socials partners in approximation activities. The legislative process 
was adjusted too.  The main action here was the improvement of the procedure for the 
preliminary assessment of legislative drafts on compliance with the Acquis 
Communautaire.

The end of the accession period should be associated with the ending of the Accession 
Negotiations that were officially concluded on 13 December 2002. 

541 The Committee for European Integration data. 
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criteria of the work of the team were effective negotiation strategy and representation 
of the interests of the State. 

Though Government Plenipotentiary officially led the Negotiating Team, the Prime 
Minster, to recall, also the Chairman of the Committee for European Integration, still 
carried out a general supervision over the conduct of the negotiations. The 
Government Plenipotentiary was directly accountable to the Prime Minister and 
reported to him, on a frequent basis, the state of negotiations, as well as the key
problems. Whereas the Prime Minister, in performing its general supervision task, 
was supported by the Minister of Foreign Affairs and the Secretary of the Committee 
for European Integration. The latter co-ordinated and supervised the process of 
preparation of the Polish side for membership in the European Union. The Minister of 
Foreign Affairs, as earlier, was tasked with diplomatic aspects of the negotiations 
process. However, later, the Minister of Foreign Affairs became the Chairman of the 
Polish delegation for the negotiations of Polish membership in the EU, and the 
Government Plenipotentiary was assigned as his deputy.  

The process of negotiations was, in reality, in the hands of an executive authority. 
However, the legislative power was also involved in a form of parliamentary 
supervision of the executive. Both houses of the parliament, the Sejm and the Senate, 
and their Committees on European Integration and the Senate Committee on Foreign 
Affairs in particular, were informed regularly on the progress achieved in the process 
of integration as well as on plans of the Government in this respect. Nevertheless, the 
dominance of the executive branch in conducting the Accession Negotiations was 
obvious.

8.2.3.2. The Governmental Action for Approximation

(1) Development of the national integration strategy 

Even before the European Commission passed its Opinion on Poland’s Application 
for Membership in the European Union for the approval, Poland commenced 
preparations for conducting the Accession Negotiations. Already on 28 January 1997 
Poland’s Council of Ministers approved the National Strategy of Integration (NSI)
and passed it to the Parliament for a plenary debate. Half year later, on 3 June 1997, 
the Council of Ministers approved the NSI Implementation Plan.

Following the publication of the Avis on 27 September 1997, the Council of Ministers 
adopted the Position of the Government of the Republic of Poland on the 
Commission’s Opinion on Poland’s Application for Membership in the European 
Union (Position of Poland). The document, Position of Poland, not only expressed the 
satisfaction of the Polish Government with the Opinion of the European Commission, 
but also informed the European Union about developments in the field of 

Few months after formal conclusion of the Accession Negotiations, on 16 April 2003, 
the Treaty of Accession was signed. In a referendum held later that year a majority of 
Poles voted in support for membership in the European Union.
Poland, together with other acceding countries, joined the EU on the 1st of May of 
2004 and since then is a member state of the European Union.

8.2.3.1. Further Development of Institutions

The necessary institutional arrangements for coordination of the accession process to 
the European Union were established very soon after the European Commission 
issued its Avis on Poland. One of the most important decisions was the establishment 
of the national negotiations team. In preparations for the negotiations, Poland’s Prime 
Minister, Jerzy Buzek, took on the office of Chairman of the Committee for European 
Integration and, by the Order No 2 of 29 July 1997, established the Inter-Ministerial 
Team for Preparation of Negotiations for Poland’s Membership in the European 
Union. The Preparatory Team, similarly as the Committee for European Integration, 
consisted of Ministers of ministries directly engaged in the negotiations. Also the 
Preparatory Team was presided over by the Prime Minister.

The Preparatory Team organised the work of the Task Forces created for all of the 
negotiations sectors. The degree of advancement of the works conducted by the Task 
Forces was reflected in the Report entitled Preparations for the Accession 
Negotiations with the European Union - December 1997, which was approved by the 
Committee for European Integration and the Council of Ministers in March 1998. The 
Report focused on defining the potential negotiation problems in individual areas, 
and, on the basis of such analysis, suggested foundations for negotiation strategies and 
arguments to be used in negotiations. The Report constituted the basis for the 
preparation of the document called Guidelines of Negotiations for Poland’s 
Membership in the European Union (Political Negotiating Mandate), which identified 
the targets and principles with which Poland will hold on during negotiations. The 
Report also served for drafting the Opening Statement, which described Poland’s 
position concerning the official commencement of negotiations on 31 March 1998.

As soon as the beginning of negotiations for membership in the European Union was 
announced Poland established the post of Government Plenipotentiary for 
Negotiations of Polish Membership in the European Union. Consequently, on 23 
March 1998 the Council of Ministers nominated Minister Jan Kułakowski to this post, 
who at that time was Secretary of State in the Chancellery of the Prime Minister. 
Almost simultaneously, on 27 March 1998, the Prime Minister created the 
Negotiating Team, which had to be led by the Government Plenipotentiary. The 
Negotiations Team consisted of 18 members, who were usually Deputy Ministers in 
ministries considered to be key ministries in the negotiations process. The main 
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criteria of the work of the team were effective negotiation strategy and representation 
of the interests of the State. 

Though Government Plenipotentiary officially led the Negotiating Team, the Prime 
Minster, to recall, also the Chairman of the Committee for European Integration, still 
carried out a general supervision over the conduct of the negotiations. The 
Government Plenipotentiary was directly accountable to the Prime Minister and 
reported to him, on a frequent basis, the state of negotiations, as well as the key
problems. Whereas the Prime Minister, in performing its general supervision task, 
was supported by the Minister of Foreign Affairs and the Secretary of the Committee 
for European Integration. The latter co-ordinated and supervised the process of 
preparation of the Polish side for membership in the European Union. The Minister of 
Foreign Affairs, as earlier, was tasked with diplomatic aspects of the negotiations 
process. However, later, the Minister of Foreign Affairs became the Chairman of the 
Polish delegation for the negotiations of Polish membership in the EU, and the 
Government Plenipotentiary was assigned as his deputy.  

The process of negotiations was, in reality, in the hands of an executive authority. 
However, the legislative power was also involved in a form of parliamentary 
supervision of the executive. Both houses of the parliament, the Sejm and the Senate, 
and their Committees on European Integration and the Senate Committee on Foreign 
Affairs in particular, were informed regularly on the progress achieved in the process 
of integration as well as on plans of the Government in this respect. Nevertheless, the 
dominance of the executive branch in conducting the Accession Negotiations was 
obvious.

8.2.3.2. The Governmental Action for Approximation

(1) Development of the national integration strategy 

Even before the European Commission passed its Opinion on Poland’s Application 
for Membership in the European Union for the approval, Poland commenced 
preparations for conducting the Accession Negotiations. Already on 28 January 1997 
Poland’s Council of Ministers approved the National Strategy of Integration (NSI)
and passed it to the Parliament for a plenary debate. Half year later, on 3 June 1997, 
the Council of Ministers approved the NSI Implementation Plan.

Following the publication of the Avis on 27 September 1997, the Council of Ministers 
adopted the Position of the Government of the Republic of Poland on the 
Commission’s Opinion on Poland’s Application for Membership in the European 
Union (Position of Poland). The document, Position of Poland, not only expressed the 
satisfaction of the Polish Government with the Opinion of the European Commission, 
but also informed the European Union about developments in the field of 
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implemented with the supportive funding from PHARE’98 and PHARE’99 and with 
the use of pre-accession funds as from the year 2000. The highest priority was given 
to the areas covered by horizontal legislation, by framework directives and by such 
rulings, the fulfilment of which required massive investments in infrastructure. Later, 
the National Programme served as a useful tool during the Accession Negotiations
and for analytical examination of national laws.

Apart from the National Programme of Preparations for Membership in the European 
Union, considerable weight was attached to the remaining instruments of Accession 
Partnership, such as Road Map, or the time schedule for Poland’s approximation of 
legislation for integration to the Internal Market, the Joint Economic Review, and the 
Pact Against Organised Crime. However, the National Programme was the most 
important document of reference for national institutions involved in transplantation 
of the Acquis Communautaire.

(3) Coordination of Translations of the Acquis

In order to facilitate the approximation process, the Committee for European 
Integration undertook the task of co-ordinating the process of translation of the 
European Community legislation and official documentation. The translation work 
focused on primary and secondary law of the European Community. The Translation 
Co-ordination Unit (TCU) of the Committee for European Integration contracted the 
translation of the entire primary law. The EC founding treaties and acts of accession 
were published in a new series ‘Documents of the European Union’ in a multi-lingual 
edition. As to the translation of EC secondary law, it was decided first to collect 
information on the translations contracted by ministries and other bodies of central 
administration and co-operating research institutions. It appeared that a part of the 
translation work was already done: some 3,550 acts were already translated and 
translations of 150 legal acts were already revised.542

In addition to the publication of the EC primary law and collection of ministerial 
translations of secondary legislations, the co-operation of the Translation Co-
ordination Unit and the European Commission Translation Service gave rise to four
long awaited multilingual glossaries on legal terminology used in: the Europe 
Agreement (English-French-Polish), EC Customs Law (English-French-German-
Polish), Internal Market Law (English-Polish), and the Treaty on the European Union 
(English-French-German-Polish).543

542 The Committee for European Integration data.
543 All four in June 1998.

approximation of national legislation. For instance, the Position of Poland noted the 
amount of approximation activities that were undertaken during the period from 
publication of the responses to the Questionnaire till the publication of the Opinion.

Soon afterwards, on 29 October 1997, the draft of Accession Partnership was handed 
over to Poland. After several rounds of consultations, which took place between the 
representatives of Poland and the European Commission, the parties finally approved 
the document. From that moment on, further preparatory works for membership in the 
European Union were mainly regulated by this document.

(2) Programming Harmonisation Works

The other important element of the accession process was further prioritisation of 
approximation tasks, which was now together carried on with the European 
Commission. On 15 July 1997 the Council of Ministers approved the so-called 
Harmonogram, or The Schedule of Actions Adjusting the Polish Legal System to the 
Recommendations of the Commission’s White Paper on the Preparation for 
Integration with the Internal Market of the Union. The Harmonogram indicated the 
bodies of the state administration responsible for drafting new legal instruments and 
amendments to the laws already in force. The data contained in the Harmonogram
were continuously updated and verified through cooperation with the EU Technical 
Assistance Information Exchange Office (TAIEX). 

Harmonisation work was carried out pertaining to the implementation of different 
recommendations by the European Commission, like those in the White Paper, and of 
the priorities established by the Accession Partnership. In accordance with the
commitments made under the Accession Partnership, the Polish Government prepared 
National Programme of Preparations for Membership in the European Union. The 
first draft of the National Programme was approved by the Committee for European 
Integration on 29 April 1998 and by the Council of Ministers on 23 June 1998. 
The National Programme integrated a number of elements: the current stage of 
implementation of the Europe Agreement, progress in preparation for Poland’s 
membership in the European Union, the directions of actions outlined in the National 
Integration Strategy, the Commission's Opinion on Poland’s Application for 
Membership in the European Union, and the priorities established in the Accession 
Partnership.

The National Programme’s main contribution to the approximation process was an 
improved prioritisation, when more related aspects were considered. The outcome 
was that the programme could better assist in meeting the approximation priorities. 
The priorities of the National Programme covered approximation activities classified 
into short-term tasks, i.e. those to be implemented during 1998 without additional 
support from the PHARE funds, as well as medium-term objectives, i.e. those to be 
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implemented with the supportive funding from PHARE’98 and PHARE’99 and with 
the use of pre-accession funds as from the year 2000. The highest priority was given 
to the areas covered by horizontal legislation, by framework directives and by such 
rulings, the fulfilment of which required massive investments in infrastructure. Later, 
the National Programme served as a useful tool during the Accession Negotiations
and for analytical examination of national laws.

Apart from the National Programme of Preparations for Membership in the European 
Union, considerable weight was attached to the remaining instruments of Accession 
Partnership, such as Road Map, or the time schedule for Poland’s approximation of 
legislation for integration to the Internal Market, the Joint Economic Review, and the 
Pact Against Organised Crime. However, the National Programme was the most 
important document of reference for national institutions involved in transplantation 
of the Acquis Communautaire.

(3) Coordination of Translations of the Acquis

In order to facilitate the approximation process, the Committee for European 
Integration undertook the task of co-ordinating the process of translation of the 
European Community legislation and official documentation. The translation work 
focused on primary and secondary law of the European Community. The Translation 
Co-ordination Unit (TCU) of the Committee for European Integration contracted the 
translation of the entire primary law. The EC founding treaties and acts of accession 
were published in a new series ‘Documents of the European Union’ in a multi-lingual 
edition. As to the translation of EC secondary law, it was decided first to collect 
information on the translations contracted by ministries and other bodies of central 
administration and co-operating research institutions. It appeared that a part of the 
translation work was already done: some 3,550 acts were already translated and 
translations of 150 legal acts were already revised.542

In addition to the publication of the EC primary law and collection of ministerial 
translations of secondary legislations, the co-operation of the Translation Co-
ordination Unit and the European Commission Translation Service gave rise to four
long awaited multilingual glossaries on legal terminology used in: the Europe 
Agreement (English-French-Polish), EC Customs Law (English-French-German-
Polish), Internal Market Law (English-Polish), and the Treaty on the European Union 
(English-French-German-Polish).543

542 The Committee for European Integration data.
543 All four in June 1998.
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with the National Co-ordinator, what, again, increased the manageability of the 
financial support and the efficiency of use. 

In addition to that, the Council of Ministers adopted a regulation establishing the 
Government Plenipotentiary for Management of EU Funds. This post was entrusted 
with an under-secretary of state in the Ministry of Finance, who was the Polish 
National Authorising Officer (NAO) in the understanding of the PHARE New 
Orientation. The NAO supervised the newly created Union Funds Budget Department
within the Ministry of Finance, which played the role of the National Fund for the EU 
Funds. The Government Plenipotentiary for Management of EU Funds was 
responsible for the financial transfer of funds from the EU to the PHARE account in 
the National Bank of Poland, and from this account to the accounts of implementation 
units. In addition, he also exercised a financial control over EU funds and budgetary 
resources for co-financing of the PHARE programme. 

On 27 July 1998 the Committee for European Integration approved the creation of 
one more institution, the Central Financing and Contracting Unit in the Co-operation 
Fund, with a liaison function. This unit was entrusted with the responsibility for 
implementation of pro-integration PHARE projects of cross-ministry nature, which 
supported the institutional development of public administration.

In summary, all these steps contributed to the creation of a more efficient and 
manageable coordination system of administration of PHARE funds after 1998.

(6) Involvement of socials partners

The important part of approximation activities was the organisation of consultations 
with non-governmental and quasi-governmental organisations. These consultations 
aimed to, first of all, increase the social acceptance of the integration process. 
Therefore, social partners were given an opportunity to participate in the work of the
Task Forces, as well as in meetings on which a strategy was agreed. In both cases,
social partners could make remarks on potential negotiation problems or difficulties in 
the transposition of certain regulations into the Polish legal system. Further, social 
partners were informed about the dates of screening sessions for each subject area 
along with the binding European Community legislation in a given field, so that they 
could react with remarks. 
The most important role in the process of engaging social partners was played by the
Temporary Liaison Committee for Co-operation with the ECOSOC.545 The Liaison 
Committee not only provided a forum for such meeting, but also lobbied Polish 
interests in the European Union.

545 Economic and Social Committee of the European Union.

(4) Screening process 

Screening, or analytical examination of national legislation for its compatibility with 
the Acquis Communautaire, was carried out together with the European Union. 
Poland participated in the analytical examination since 27 April 1998. By the end of 
July 1998 multilateral as well as bilateral screening meetings were held with respect 
to 11 subject areas. Since the screening process was prolonged by a period of six 
months (and lasted until 1 July 1999), in the first half of September 1998, Poland 
along with the other five candidate countries, intended to present to the European 
Union side its negotiating positions with respect to the first seven subject areas during 
discussion on the completed sections of the screening process: research and 
development, education and training, industrial policy, common foreign and security 
policy, telecommunications and information technology, audio-visual policy and 
culture, small and medium-sized enterprises; however, not antitrust. Screening of 
national legislation in the area of competition policy was started, however, later, in 
year 2001.

For the purpose of conducting the Accession Negotiations, the Committee for 
European Integration designed a EUDOS data base, which contained following 
documents: an analysis of compliance of the Community law with Poland’s 
legislation; lists of the currently binding Community legislative acts in subject areas 
with respect to which the screening process has been completed; reports on progress 
on multilateral and bilateral meetings held within the framework of the screening 
process as well as economic analyses and other background materials for negotiations.

(5) Administration of PHARE funds

The improved national administration of PHARE funds was yet another step that 
contributed to the approximation process. 
In 1998, Poland’s Government took decisions leading to important changes in the 
organisational structure and implementation mechanisms for PHARE. These decisions 
were at large a reaction to the reduction of the initially planned EU allocation for 
Poland by ECU 34 million.544 By introducing institutional changes in administration 
of PHARE funds, Poland aimed to improve coordination at national level and in that 
way to make a more efficient use of the reduced financial support. 

Improvement of the administration of PHARE funds included several steps. First of 
all, the Committee for European Integration was officially entrusted with the task of 
the National Co-ordinator of assistance so that it had a general overview. Second, 
since ministries now had to prepare proposals for PHARE assistance in co-operation 

544 The European Commission data.
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with the National Co-ordinator, what, again, increased the manageability of the 
financial support and the efficiency of use. 

In addition to that, the Council of Ministers adopted a regulation establishing the 
Government Plenipotentiary for Management of EU Funds. This post was entrusted 
with an under-secretary of state in the Ministry of Finance, who was the Polish 
National Authorising Officer (NAO) in the understanding of the PHARE New 
Orientation. The NAO supervised the newly created Union Funds Budget Department
within the Ministry of Finance, which played the role of the National Fund for the EU 
Funds. The Government Plenipotentiary for Management of EU Funds was 
responsible for the financial transfer of funds from the EU to the PHARE account in 
the National Bank of Poland, and from this account to the accounts of implementation 
units. In addition, he also exercised a financial control over EU funds and budgetary 
resources for co-financing of the PHARE programme. 

On 27 July 1998 the Committee for European Integration approved the creation of 
one more institution, the Central Financing and Contracting Unit in the Co-operation 
Fund, with a liaison function. This unit was entrusted with the responsibility for 
implementation of pro-integration PHARE projects of cross-ministry nature, which 
supported the institutional development of public administration.

In summary, all these steps contributed to the creation of a more efficient and 
manageable coordination system of administration of PHARE funds after 1998.

(6) Involvement of socials partners

The important part of approximation activities was the organisation of consultations 
with non-governmental and quasi-governmental organisations. These consultations 
aimed to, first of all, increase the social acceptance of the integration process. 
Therefore, social partners were given an opportunity to participate in the work of the
Task Forces, as well as in meetings on which a strategy was agreed. In both cases,
social partners could make remarks on potential negotiation problems or difficulties in 
the transposition of certain regulations into the Polish legal system. Further, social 
partners were informed about the dates of screening sessions for each subject area 
along with the binding European Community legislation in a given field, so that they 
could react with remarks. 
The most important role in the process of engaging social partners was played by the
Temporary Liaison Committee for Co-operation with the ECOSOC.545 The Liaison 
Committee not only provided a forum for such meeting, but also lobbied Polish 
interests in the European Union.

545 Economic and Social Committee of the European Union.
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a choice between them.” 547 On other hand, such bureaucratic practice was not 
specific to Poland only.548

8.3. Polish Competition Law before Transplantation

8.3.1. Competition Policy

The economic reforms in Poland began already in the middle of the 1980’s, though at 
that time they were not linked to the transition of a political system. For instance, in 
1982 the decentralisation of the economy was introduced, but it was a reaction to the 
economic decline since 1979. A year later the Polish Government announced a three-
year austerity plan for 1983–85 and by 1986 the economy had rebounded. In 1986 the 
Polish Government announced the second packet of economic reforms for 1986-1990. 
It was in this period that Poland introduced a competition law for the first time, the 
Law on Combating Monopolistic Practices in the National Economy549. There was 
simply no law on competition policy earlier. Nevertheless, Poland was the first 
Central European economy to introduce a competition law.550

Since the first Polish competition law was drafted in the very early period of the
country’s transition, it did reflect the needs of economy in transition. 
The specific feature of the post socialist Polish economy was the highly monopolised 
organisational structure of the market and imperfect market mechanisms, which 
coexisted with elements of central planning. Therefore, the Polish competition law 
aimed at the protection of existing competition and the creation of conditions for the 
development of competition in monopolised areas.551 Consequently, the law was 

547 Władysław Czapliński, 'Harmonizacja Prawa We Wspólnocie Europejskiej I Zbliżanie 
Ustawodawstwa Polskiego Do Prawa Wspólnotowego' (2004) 4 Europejski Przegląd Prawa. 
548 For other Central Eastern European countries, especially the Czech Republic, see: Zdenek Kühn, 
'The Application Of European Law In The New Member States: Several (Early) Predictions' (2005) 6 
German Law Journal, 564. 
For similar behaviour among member states see: Manfred Zuleeg and Sacha Prechal, 'Directives In 
European Community Law. A Study Of Directives And Their Enforcement In National Courts' (1999) 
47 The American Journal of Comparative Law.
About interpretation  problems and non-Compliance see: Gerda Falkner and others, 'Non-Compliance 
With EU Directives In The Member States: Opposition Through The Backdoor?' (2004) 27 West 
European Politics. See also earlier appeared: Risto Lampinen and Petri Uusikylä, 'Implementation 
Deficit? Why Member States Do Not Comply With EU Directives?' (1998) 21 Scand Pol Studs.
549 The Sejm of the Republic of Poland, 'The Law Of 28 January 1987 On Combating Monopolistic 
Practices In The National Economy' (Journal of Laws, No 3, item 18 1987). 
550 For instance, in 1989, only 11 developing economies and 20 OECD members had competition laws. 
Whereas in1997, about a half of the 135 members of the World Trade Organization were yet to pass 
such laws in their territories (see WTO, 1997).
551 See: Elzibieta Modzelewska, 'Appropriate Rules Of Competition During Transformation: The Case 
Of Poland', Rules of Competition and East-West Integration (1st edn, Springer 1997) 98-99.

8.2.3.3. The Legislative Process 

The earlier discussed gap in the process of preliminary assessment of legislative drafts 
on compliance with the Acquis Communautaire was also finally solved. 
Since 19 March 1999 the Polish Parliament changed its Internal Rules and the 
mechanism of a preliminary assessment of legislative drafts on the compatibility with 
the Acquis Communautaire was applied also to the drafts prepared by the Parliament. 
The procedure of assessment of parliamentary legislative drafts contained two stages: 
first, each draft law had to be accompanied with a declaration, in which authors of the 
draft state that the proposal is in conformity with EU law; second, when the draft law 
was handed over, to the next stages of the legislative procedure, parliamentary 
commissions were obliged to apply for the opinion of the Committee for European 
Integration on compatibility with the Acquis Communautaire. It should be noted, 
however, that even before the change of the Internal Rules, the parliamentary 
commissions, as a matter of legislative procedure, could seek (and in fact quite often 
did seek) advice of either the Committee for European Integration or of their own 
legal experts. Nevertheless, the changed Internal Rules institutionalised this 
procedure.

Later, the Parliament established that all legislative proposals and even decisions, like 
amendments introduced by the Senate, had to be submitted to the Committee for 
European Integration. The failure of the competent bodies to apply for opinions of the 
Committee for European Integration constituted a breach of parliamentary procedure. 
Thus, the Committee of European Integration had the important role of ‘gatekeeper’ 
in ensuring the conformity of the new domestic laws with the provisions of Acquis 
Communautaire. In this regard it is important to note that the Committee of European 
Integration enjoyed exceptional authority. The advice, entrenched in the opinions on 
conformity of the new parliamentary legislative drafts, issued by the Committee of 
European Integration, although not officially binding, was always followed by the 
Polish Parliament.546

At the same time there were also shortcomings of a different nature in the process of 
approximation. Władysław Czapliński, describing the aspects of harmonisation of 
laws in Poland, pointed out that sometimes approximation was limited to “(often 
incorrect and careless) translation of directives (…) [t]heir nomenclature is often 
translated word to word, thereby introducing concepts which are not known to the 
Polish legal system. Alternative options are omitted – even when a Directive requires 

546 See: Jasiński (2001) 407.
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a choice between them.” 547 On other hand, such bureaucratic practice was not 
specific to Poland only.548

8.3. Polish Competition Law before Transplantation

8.3.1. Competition Policy

The economic reforms in Poland began already in the middle of the 1980’s, though at 
that time they were not linked to the transition of a political system. For instance, in 
1982 the decentralisation of the economy was introduced, but it was a reaction to the 
economic decline since 1979. A year later the Polish Government announced a three-
year austerity plan for 1983–85 and by 1986 the economy had rebounded. In 1986 the 
Polish Government announced the second packet of economic reforms for 1986-1990. 
It was in this period that Poland introduced a competition law for the first time, the 
Law on Combating Monopolistic Practices in the National Economy549. There was 
simply no law on competition policy earlier. Nevertheless, Poland was the first 
Central European economy to introduce a competition law.550

Since the first Polish competition law was drafted in the very early period of the
country’s transition, it did reflect the needs of economy in transition. 
The specific feature of the post socialist Polish economy was the highly monopolised 
organisational structure of the market and imperfect market mechanisms, which 
coexisted with elements of central planning. Therefore, the Polish competition law 
aimed at the protection of existing competition and the creation of conditions for the 
development of competition in monopolised areas.551 Consequently, the law was 
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549 The Sejm of the Republic of Poland, 'The Law Of 28 January 1987 On Combating Monopolistic 
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551 See: Elzibieta Modzelewska, 'Appropriate Rules Of Competition During Transformation: The Case 
Of Poland', Rules of Competition and East-West Integration (1st edn, Springer 1997) 98-99.
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reintegrate into a market. Poland, like other post socialist countries in Central Eastern 
Europe at that time, was not underdeveloped – rather, it was “mis-developed, mis-
structured, and mis-functioning”556. Consequently, the economic reforms aimed not at 
industrialisation, but at reforming the market structures inherited from the socialist 
period of centrally planned economy. 

Obviously, the introduction of relevant competition policy had to play an important 
role in supporting the economic transformation. The Antimonopoly Law557,
introduced in February 1990, extended the scope of competition rules application and 
strengthened institutional basis for their execution. The Law introduced a ban on 
abusing dominant market position and its qualified form, the so-called monopolistic 
position. However, the objective scope of this law was incomplete, as it allowed the 
Antimonopoly Office558 to start an action only if the public interest was violated. 
Therefore, the law did not provide the legal means to protect economic entities and 
consumers against violation of their private interest. To correct this shortcoming in 
1993, the Law on Counteracting Unfair Competition559 was adopted by the initiative 
of the Antimonopoly Office. This law protected integrity of competition in business 
activities on behalf of all possible parties: the business, the public interest and the 
consumers. 

According to Modzelewska, both the Antimonopoly Law and the Law on 
Counteracting Unfair Competition to a high degree resembled the European 
Community rules for fighting the anticompetitive practices in common market.560

However, there were substantial differences too. For instance, Polish competition 
policy did not foresee the control of capital concentration, which was applicable in the 
European Community. Also, Polish competition law had no enforcement against 
vertical restraints, which at that time was a practice more common in the United 
States than in the European Union.561 Finally, Polish competition policy, like in the 
United States, aimed at protecting competitors, rather than competition.562 In fact, 

556 András Inotai, 'The ‘Eastern Enlargements’ Of The European Union', The Enlargement of the 
European Union (1st edn, Oxford University Press, 2003) 
<http://ukcatalogue.oup.com/product/9780199260942.do> accessed 6 March 2015, 82.
557 The Parliament of the Republic of Poland, 'The Law On Counteracting Monopolistic Practices Of 
February 24, 1990' (Dz U No 14, Item 88, 1990). 
558 According to the Law on Counteracting Monopolistic Practices of February 24, 1990. Later the 
name of the Office was changed to the Office for Competition and Consumer Protection.
559 The Parliament of the Republic of Poland, 'The Law On Counteracting Unfair Competition From 
April 16, 1993' (Dz U No 47, Item 211, 1993). 
560 Modzelewska (1997) 102.
561 However, this later has changed. In 1997 the European Commission published a Green Paper on 
‘Vertical Restrains in EC Competition Policy’, which initiated a review of the existent approach on 
vertical restraints, including distribution agreements. In result of this review was adopted Regulation 
2790/1999, which adjusted the conditions for exempting vertical deals. See more on modernisation of 
the EU law in chapter on EU competition law as the object of transfer.
562 See for a brief review: Anna Fornalczyk, 'Competition Policy During Transformation Of A 
Centrally Planned Economy',Annual proceedings of the Fordham Corporate Law Institute: 

different from other competition laws that are designed to regulate business activities 
in the market economy. For example, the Polish Antimonopoly Law refrained entirely 
from using the term “dominant position” as at that time even a low market share of a 
given business entity could be deemed a precondition for the existence of a market 
dictate. On the other hand, the provisions of the law did not contain a general ban on 
entering anti-competitive agreements, because under conditions of a strongly 
monopolised economic structure, the links between business entities were stronger 
than the contractual agreements.

Alongside the Law on Competition, other regulations influencing organisational 
structure of Polish economy were also important for the enforcement of competition 
policy. For example, the Law on Business Activities552, by alleging that all business 
entities are equal regardless of the type of ownership, with the same access to bank 
credits and means of production, eliminated the privileged position of the state-owned 
enterprises. Also other laws, which liquidated the administrative associations of the 
state-owned enterprises and agricultural cooperatives, provided the opportunity to 
conduct business activities independently553. Before that, the economic policy of state 
owned enterprises had to be subordinated to the goals of the branch or the entire 
national economy. According to Modzelewska, a former Vice-President of the Office 
for Competition and Consumer Protection, liquidation of intermediate economic 
structures was advantageous as this “enabled Poland to avoid waiting for ministers to 
make final decisions without wavering between interest groups, characteristic for the 
implementation of similar reforms in some other post-socialist countries where market 
structure decisions were made by ministers”554.

However, the real changes in the economic situation in Poland came only after the 
adoption of the Balcerowicz Plan, also known as ‘Shock Therapy’. The first years 
after the democratic revolution were marked by the deepening economic crisis with an 
inflation rate reaching 639.6 proc. Poland was a bankrupt country having problems 
with Western creditors. The newly elected Polish Government, formed after a popular 
movement of ‘Solidarność’ won elections, decided to apply radical reforms to rescue 
the economic situation. Polish Minister of Finance Leszek Balcerowicz developed a 
plan, which was advised by Jeffrey Sachs555 and approved by the International 
Monetary Fund and World Bank. The reforms immediately withdrew regulations, 
price controls and subsidies to state-owned industries. An intention of the 
Balcerowicz plan was to push big state-owned industries for restructuring and to 

552 The Parliament of the Republic of Poland, 'The Law On Business Activities Of December 23, 1988' 
(Dz U No 10, Item 57, 1988).
553 The Parliament of the Republic of Poland, 'The Law On Various Conditions Of Consolidation Of 
The National Economy And Amendments To Certain Laws Of February 24, 1989' (1989);The 
Parliament of the Republic of Poland, 'The Law On Amendments In The Organization And Activities 
Of Co-Operatives Of January 20, 1990' (Dz U No 6, Item 36, 1990).
554 Modzelewska (1997) 98.
555 Later Jeffrey Sachs has criticized his own advice as incorrect. See: Jeffrey Sachs, The End Of 
Poverty (Penguin Press 2005).
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reintegrate into a market. Poland, like other post socialist countries in Central Eastern 
Europe at that time, was not underdeveloped – rather, it was “mis-developed, mis-
structured, and mis-functioning”556. Consequently, the economic reforms aimed not at 
industrialisation, but at reforming the market structures inherited from the socialist 
period of centrally planned economy. 

Obviously, the introduction of relevant competition policy had to play an important 
role in supporting the economic transformation. The Antimonopoly Law557,
introduced in February 1990, extended the scope of competition rules application and 
strengthened institutional basis for their execution. The Law introduced a ban on 
abusing dominant market position and its qualified form, the so-called monopolistic 
position. However, the objective scope of this law was incomplete, as it allowed the 
Antimonopoly Office558 to start an action only if the public interest was violated. 
Therefore, the law did not provide the legal means to protect economic entities and 
consumers against violation of their private interest. To correct this shortcoming in 
1993, the Law on Counteracting Unfair Competition559 was adopted by the initiative 
of the Antimonopoly Office. This law protected integrity of competition in business 
activities on behalf of all possible parties: the business, the public interest and the 
consumers. 

According to Modzelewska, both the Antimonopoly Law and the Law on 
Counteracting Unfair Competition to a high degree resembled the European 
Community rules for fighting the anticompetitive practices in common market.560

However, there were substantial differences too. For instance, Polish competition 
policy did not foresee the control of capital concentration, which was applicable in the 
European Community. Also, Polish competition law had no enforcement against 
vertical restraints, which at that time was a practice more common in the United 
States than in the European Union.561 Finally, Polish competition policy, like in the 
United States, aimed at protecting competitors, rather than competition.562 In fact, 

556 András Inotai, 'The ‘Eastern Enlargements’ Of The European Union', The Enlargement of the 
European Union (1st edn, Oxford University Press, 2003) 
<http://ukcatalogue.oup.com/product/9780199260942.do> accessed 6 March 2015, 82.
557 The Parliament of the Republic of Poland, 'The Law On Counteracting Monopolistic Practices Of 
February 24, 1990' (Dz U No 14, Item 88, 1990). 
558 According to the Law on Counteracting Monopolistic Practices of February 24, 1990. Later the 
name of the Office was changed to the Office for Competition and Consumer Protection.
559 The Parliament of the Republic of Poland, 'The Law On Counteracting Unfair Competition From 
April 16, 1993' (Dz U No 47, Item 211, 1993). 
560 Modzelewska (1997) 102.
561 However, this later has changed. In 1997 the European Commission published a Green Paper on 
‘Vertical Restrains in EC Competition Policy’, which initiated a review of the existent approach on 
vertical restraints, including distribution agreements. In result of this review was adopted Regulation 
2790/1999, which adjusted the conditions for exempting vertical deals. See more on modernisation of 
the EU law in chapter on EU competition law as the object of transfer.
562 See for a brief review: Anna Fornalczyk, 'Competition Policy During Transformation Of A 
Centrally Planned Economy',Annual proceedings of the Fordham Corporate Law Institute: 
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special taxes, etc. This situation was at large the consequence of unforeseen 
developments. Although an intention of the Balcerowicz plan was to push big state-
owned industries for restructuring and reintegration into a market, the outcome of the 
reforms was that big industries initially reduced the production output, what resulted 
in even higher level of inflation and a dramatic reduction of purchasing power with
political instability and poverty as a consequence. Differently to what was expected,
the state-owned industry failed to restructure itself automatically, but instead 
accumulated a massive burden of debt and responded slowly to the demands of 
restructuring. The bankruptcies of inefficient state-owned industrial giants resulted in 
fast growing unemployment. As a consequence, the newly elected government started 
subsidizing falling industries. This created discrepancies in the market, because many 
state-owned companies benefited from significant advantages compared with the 
private sector. 

Moreover, the lack of rules on granting aid by state authorities did not allow for
controlling the process as well as assessing its impact on competition. However, not 
only the rules for granting state aid were absent, but also a clear policy with regard to 
state aid did not exist. State aid was often granted on ad hoc terms and, if not to serve 
private interests, then to satisfy the desires of the powerful interest groups and 
potential electorate. 

8.4. The Approximation Commitment in the field of Competition

8.4.1. Competition Policy Provisions in the Europe Agreement 

From the end of 1994 the changes in Polish Competition law were mainly subject to 
approximation with the European Community law, which was in accordance with the 
commitments made under the Europe Agreement 565. One should be reminded that 
already the Trade and Partnership Agreement contained some commitments in the 
field of competition policy. Moreover, already in the Trade and Partnership 
Agreement, the national legislator was asked to enforce Antitrust Acts that would be 
based on the European Communities models in the home markets. Consequently, the 
provisions on competition policy were moved to the Interim Agreement, which was, 
in fact, effective as of 1st March 1992. However, aligning the competition policy with 
EU law had a different schedule. Thus, the introduction of competition rules 
resembling the Acquis Communautaire had to be accomplished by the end of 1994. 
The same deadline applied to regulations defining position of public undertakings and 

565 The Europe Agreement with Poland was signed in December 16, 1991  was in force from February 
1, 1994. However, Poland ratified the Europe Agreement already in 1992 and since then was binding in 
Poland. Besides, interim agreement on trade issues was in force from March 1, 1992 .

Polish competition law from that period was more influenced by principles of 
competition policy enforced in the United States. Indeed, from 1990 till a more firm 
relationship with the European Union was established, Polish authorities welcomed 
not only competition law experts from the European Community, but also, or rather 
foremost, the advisers from the United States. 

In general, from 1990 up till 1994, a wider range of measures stimulating the increase 
of the competition level in Poland were applied. In addition to the governmental 
actions, further changes in the structure of market, such as privatisation of state-
owned enterprises, reduction of market power concentration, a growing number of 
companies founded with foreign capital, created favourable conditions for the growth
of competition. Also, the opening of the national economy by removing barriers to 
international trade and the increasing economic regional integration in Central 
Europe,563 diminished the dominance of the existent monopolistic domestic entities. 
However, around 1994, the Government’s commitment to strengthening the 
competition in the economy considerably weakened.564 This was partly due to the 
difficult economic situation, and partly the result of interest groups activities.
Conforming to the pressure of interest groups, some members of Government and 
Parliament proposed to limit competition in certain sectors of the economy. For 
instance, it was suggested to create cartels in the sugar refining and tobacco industries, 
and to exclude foreign tracking firms from the Polish market. Similarly, in 
telecommunications and the energy market, decisive action was required to 
accommodate private investment.

8.3.2. State Aid 

The situation in the area of State Aid was quite different from that of antitrust.
In the beginning of the nineties, there were no provisions in Poland that would 
regulate the granting of state aid. However, this does not mean that there was no state 
aid. On the contrary, despite the drastic changes introduced by the Balcerowicz plan, 
state aid was still very common in different forms: subsidies, guarantees, debt relief,

International antitrust law & policy (19th edn, Fordham University 1993) 
<http://trove.nla.gov.au/work/12296373?q&versionId=14511234> accessed 5 March 2015.
See also: Anna Fornalczyk, 'Working Paper IV, Position Of Polish Competition Development Center 
Ltd., Professor Anna Fornalczyk', European Competition Law Annual 1997: Objectives of Competition 
Policy (1st edn, Hart Publishing 1998) 
<https://books.google.nl/books?id=qzy_wG1P2uMC&pg=PA67&dq=European+Competition+Law+A
nnual+1997:+Objectives+of+Competition+Policy&lr=&hl=nl&source=gbs_toc_r&cad=4#v=onepage
&q=European%20Competition%20Law%20Annual%201997%3A%20Objectives%20of%20Competiti
on%20Policy&f=false> accessed 7 March 2015.
For a historical overview see: Małgorzata Krasnodębska-Tomkiel, Changes In Competition Policy 
Over The Last Two Decades (Office of Competition and Consumer Protection 2010).
563 The Central European Free Trade Agreement (CEFTA).
564 The International Bank for Reconstruction and Development (IBRD) / The World Bank, 'Poland 
Country Assistance Review' (1997) 69.
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special taxes, etc. This situation was at large the consequence of unforeseen 
developments. Although an intention of the Balcerowicz plan was to push big state-
owned industries for restructuring and reintegration into a market, the outcome of the 
reforms was that big industries initially reduced the production output, what resulted 
in even higher level of inflation and a dramatic reduction of purchasing power with
political instability and poverty as a consequence. Differently to what was expected,
the state-owned industry failed to restructure itself automatically, but instead 
accumulated a massive burden of debt and responded slowly to the demands of 
restructuring. The bankruptcies of inefficient state-owned industrial giants resulted in 
fast growing unemployment. As a consequence, the newly elected government started 
subsidizing falling industries. This created discrepancies in the market, because many 
state-owned companies benefited from significant advantages compared with the 
private sector. 

Moreover, the lack of rules on granting aid by state authorities did not allow for
controlling the process as well as assessing its impact on competition. However, not 
only the rules for granting state aid were absent, but also a clear policy with regard to 
state aid did not exist. State aid was often granted on ad hoc terms and, if not to serve 
private interests, then to satisfy the desires of the powerful interest groups and 
potential electorate. 

8.4. The Approximation Commitment in the field of Competition

8.4.1. Competition Policy Provisions in the Europe Agreement 

From the end of 1994 the changes in Polish Competition law were mainly subject to 
approximation with the European Community law, which was in accordance with the 
commitments made under the Europe Agreement 565. One should be reminded that 
already the Trade and Partnership Agreement contained some commitments in the 
field of competition policy. Moreover, already in the Trade and Partnership 
Agreement, the national legislator was asked to enforce Antitrust Acts that would be 
based on the European Communities models in the home markets. Consequently, the 
provisions on competition policy were moved to the Interim Agreement, which was, 
in fact, effective as of 1st March 1992. However, aligning the competition policy with 
EU law had a different schedule. Thus, the introduction of competition rules 
resembling the Acquis Communautaire had to be accomplished by the end of 1994. 
The same deadline applied to regulations defining position of public undertakings and 

565 The Europe Agreement with Poland was signed in December 16, 1991  was in force from February 
1, 1994. However, Poland ratified the Europe Agreement already in 1992 and since then was binding in 
Poland. Besides, interim agreement on trade issues was in force from March 1, 1992 .
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agreement with annual reports on the total amount and the distribution of the aid 
given and by providing, upon request, information on aid schemes. In addition, upon 
request by one party, the other party had to provide information on particular cases of 
granted state aid. 

Article 64 of the Europe Agreement introduced that parties will attempt avoiding the 
imposition of restrictive measures. However, some exclusion to the rule was allowed. 
Article 65 concerned public undertakings and undertakings to which special or 
exclusive rights were granted. It was noted here that the Association Council had to 
ensure that as from the third year following the date of entry into force of this 
Agreement, the principles of the EC Treaty, in particular Article 90 (now article 105 
TFEU), and the principles of the concluding document of the April 1990 Bonn 
meeting of the Conference on Security and Cooperation in Europe, in particular 
entrepreneurs' freedom of decision, are upheld. The duties for approximation of 
national legislation had to be combined with the earlier made commitments under the 
Trade and Partnership Agreement with the European Community. 

8.4.2. The Approximation Requirement for Competition Policy

The approximation of national competition laws constituted an important part of the 
signed association agreements. Mainly, because the European Union saw competition 
laws as a necessary condition for the establishment of a free trade area between the 
signing parties. The importance of approximation of national competition laws was 
underlined also in the Explanatory Memoranda to the Europe Agreement by stating 
that these are “one of the basic points of the Europe Agreement”. The implementation 
of these provisions was interpreted as a “prerequisite for the smooth development of 
trade relations between the two parties”.570 Moreover, a separate article of the Europe 
Agreement required that associated countries ensure that also future legislation, thus, 
also in the field of competition policy, is compatible with the principles of EU law.571

In 1993 the European Council meeting in Copenhagen identified criteria that have to 
be met in order to join the European Union. One of them referred to the necessity of
accepting and enforcing the whole Acquis Communautaire. The establishment of this
membership criterion was a clear message to the aspiring countries regarding the 
importance of approximation of national legislation with the Acquis. Also, the Acquis 
requirement established in Copenhagen strengthened the legal commitment for 
approximation included in the Europe Agreement. However, as the prospects of
membership became more realistic, the task of law harmonisation was gradually 
exceeding the framework prescribed in the Europe Agreement.

570 Explanatory memoranda COM(94) 639 Final, COM(95) 157 Final, COM(95) Final and COM(95) 
528 Final.
571 See Article on approximation of national laws with the so-called horizontal provisions, briefly 
discussed in the countries’ cases.

undertakings with special or exclusive rights. On the other hand, the introduction of 
measures concerning monopolies of a commercial nature had to be completed by the 
end of 1997.

As the Europe Agreement pledged to promote the expansion of trade and harmonious 
economic relations among the signatories, it did contain extensive provisions on 
competition policy. These provisions were based on Articles 101, 102, and 107 TFEU 
and covered collusion between undertakings, abuse of dominant positions and state 
aid. Thus, Article 63 (1)(i) of the Europe Agreement with Poland concerned “all 
agreements between undertakings which have as their object or effect the prevention, 
restriction or distortion of competition”, in so far as they may affect trade between the 
European Community and Poland. Also, it was established that “abuse by one or more 
undertakings of a dominant position in the territories of the Community or of Poland 
as a whole or in a substantial part thereof”566, should be also prohibited.
With regard to state aid it was stated in the third paragraph of the same article that “any 
public aid, which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods”.567 According to Article 63(2) of the 
agreement, any practices contrary had to be assessed on the basis of criteria arising from 
the application of the rules of Articles 85, 86 and 92 of the Treaty of the Treaty of Rome 
(now Articles 101, 102, and 107 TFEU). The Association Council was supposed, within 
three years of the entry into force of the Europe Agreement, to adopt the necessary rules 
for the implementation of paragraphs 1 and 2 of Article 63. Until the adoption of rules, 
the provisions of the Agreement on interpretation and application of Articles VI, XVI and 
XXIII of the General Agreement on Tariffs and Trade (GATT) had to be applied as the 
rules for the implementation the provisions on state aid.568

The parties agreed that during the first five years after the entry into force of the 
Europe Agreement , any state aid granted by Poland should be assessed taking into 
account the fact that Poland shall be regarded as an area identical to those areas of the 
European Community described in Article 92 (3) (a) of the Treaty of Rome (now 
Article 107 TFEU)569. The Association Council had, taking into account the economic 
situation of Poland, to decide whether that period should be extended by further 
periods of five years. 

In addition, the parties of the agreement committed themselves to ensure transparency 
in the area of state aid. This had to be ensured by providing the other party of the 

566 Article 63 (1) (ii).
567 Article 63 (1) (iii).
568 Article 63 (1) (iii), as well as application of criteria arising from the application of the rules of 
Articles 85, 86 and 92 of the Treaty of Rome (Article 63 (2)). Note, that the text of the Agreement 
refers to Articles 85, 86, and 92 of the Treaty of Rome, which later changed to Articles 81, 82, and 87 
TEC (references in the agreement with Lithuania), currently Articles 101, 102, and 107 TFEU.
569 Note that in the text of the Agreement the reference is to Article 92 of the Treaty of Rome, later as 
Article 87 TEC (reference in the agreement with Lithuania), currently Article 107 TFEU.
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agreement with annual reports on the total amount and the distribution of the aid 
given and by providing, upon request, information on aid schemes. In addition, upon 
request by one party, the other party had to provide information on particular cases of 
granted state aid. 

Article 64 of the Europe Agreement introduced that parties will attempt avoiding the 
imposition of restrictive measures. However, some exclusion to the rule was allowed. 
Article 65 concerned public undertakings and undertakings to which special or 
exclusive rights were granted. It was noted here that the Association Council had to 
ensure that as from the third year following the date of entry into force of this 
Agreement, the principles of the EC Treaty, in particular Article 90 (now article 105 
TFEU), and the principles of the concluding document of the April 1990 Bonn 
meeting of the Conference on Security and Cooperation in Europe, in particular 
entrepreneurs' freedom of decision, are upheld. The duties for approximation of 
national legislation had to be combined with the earlier made commitments under the 
Trade and Partnership Agreement with the European Community. 

8.4.2. The Approximation Requirement for Competition Policy

The approximation of national competition laws constituted an important part of the 
signed association agreements. Mainly, because the European Union saw competition 
laws as a necessary condition for the establishment of a free trade area between the 
signing parties. The importance of approximation of national competition laws was 
underlined also in the Explanatory Memoranda to the Europe Agreement by stating 
that these are “one of the basic points of the Europe Agreement”. The implementation 
of these provisions was interpreted as a “prerequisite for the smooth development of 
trade relations between the two parties”.570 Moreover, a separate article of the Europe 
Agreement required that associated countries ensure that also future legislation, thus, 
also in the field of competition policy, is compatible with the principles of EU law.571

In 1993 the European Council meeting in Copenhagen identified criteria that have to 
be met in order to join the European Union. One of them referred to the necessity of
accepting and enforcing the whole Acquis Communautaire. The establishment of this
membership criterion was a clear message to the aspiring countries regarding the 
importance of approximation of national legislation with the Acquis. Also, the Acquis 
requirement established in Copenhagen strengthened the legal commitment for 
approximation included in the Europe Agreement. However, as the prospects of
membership became more realistic, the task of law harmonisation was gradually 
exceeding the framework prescribed in the Europe Agreement.

570 Explanatory memoranda COM(94) 639 Final, COM(95) 157 Final, COM(95) Final and COM(95) 
528 Final.
571 See Article on approximation of national laws with the so-called horizontal provisions, briefly 
discussed in the countries’ cases.
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neither strict, nor direct. Consequently, some scholars argued that this was not a 
requirement at all. 

Such positions were further strengthened by the fact that the perspective of 
membership in the European Union was not openly stated in the text of the agreement. 
Instead, the Europe Agreement contained only one short reference to the accession 
process formulated in the preamble, precluding any political or legal commitment by 
the EU to enlargement. In this formulation the parties only recognised that the 
associated country’s ultimate objective is to become a member of the European Union 
and that association through this agreement will, in the view of the parties, help to 
achieve this objective.576 According to Müller-Graff, this formulation may be 
interpreted in a way  “that (1) one partner is aware of the intention of other, but (2) 
does not incur any corresponding contractual commitment, and (3) that both partners 
only assess the agreement as being helpful for the achievement of the objective of one 
partner”.577 The fact that the European Union did not commit to the enlargement in 
the text of the association agreement perspective on membership in the European 
Union led to the development of the general discourage for approximation.
No perspective on membership in the European Union caused many to think that 
approximation of national legislation is not required before the accession to the 
European Union. Such opinion was rather popular among Polish legal scholars and 
officials in the early years of integration. For instance, Andrzej Kurkiewicz, then an
officer at Bureau for Research and Expertise at the Chancellery of Polish Sejm, noted 
that the way the obligation to approximate national legislation was formulated in 
Article 69 of the Europe Agreement with Poland, produced interpretation doubts 
already at the very beginning of integration.578

The jurists with a less extreme position did not deny the commitment of the Polish 
side under the Europe Agreement, but instead suggested to interpret it only as an 
obligation to act.579 It was argued that the approximation requirement contains the 

576 In the case of Estonia, Latvia, and Lithuania  and Slovenia, which signed the Europe Agreements a 
few years later, the reference to accession was prolonged by a recital stipulating that the contacting 
parties shall take into account the accession preparation strategy, adopted by the Essen European 
Council of December 1994.
577 Peter Christian Müller-Graff, 'Die Europaïsche Zusammenarbeit In Den Bereichen Justiz Und 
Inneres (JIZ) – Verbindungen Und Spannungen Zwischen Dem Dritten Pfeiler Der Europäische Union 
Unde Der Europäischen Gemeinschaft', Festrschrift für Ulrich Everling (1st edn, Nomos 
Verlagsgesellschaft 1995). 
See also: Peter-Christian Müller-Graff, East Central European States And The European 
Communities (Nomos 1993); Peter Christian Müller-Graff, East Central Europe And The European 
Union (European Community Studies Association 1997); Peter Christian Müller-Graff and Andrzej 
Stę̨pniak, Poland And European Union (European Community Studies Association 1997); Peter-
Christian Müller-Graff and Erling Selvig, The European Economic Area Enlarged (BWV Verlag 
2006).
578 Kurkiewicz (2002) 48.
579 S. Sołtysiński, 'Dostosowania Prawa Polskiego Do Wymagań Ukladu Europejskiego' (1996) 4-5
Polska Akademia Nauk Prawnych, Państwo i Prawo. 

The White Paper572 on preparation of the associated countries of Central Eastern 
Europe for integration into the Internal Market of the European Union had to offer a 
better framework for organisation and prioritisation approximation tasks than the 
agreements. In the White Paper, however, already a different reason was given for 
aligning the competition policy, compared to the Europe Agreement: the importance 
of competition laws to the establishment of the internal market.573 The White Paper 
identified four main areas in which competition rules need to regulate both company 
and state behaviour.574

With the start of the accession process, and the negotiations for membership in the 
European Union, the scope of the approximation requirement in the field of 
competition policy was again reformulated. It was openly declared that approximation 
should also include both the development of administrative capacities capable of
implementing the competition law and the factual enforcement of the competition law 
in a manner similar to the enforcement practice in the European Union.575

However, at the beginning, the approximation requirement, created by the Europe 
Agreement, was interpreted not as strict, at least not by the Polish side. There had 
developed several discourses on the approximation requirement as well as the 
approximation commitment that were situated around commitment itself, its scope, 
and a problem of reference to the Acquis Communautaire. In result, the 
approximation requirement was challenged.

8.4.3. Discourse on the Approximation Requirement

In Poland, the requirement to approximate national legislation with the Acquis 
Communautaire, and Poland’s commitment to meet it, was interpreted differently to 
how one could have expected. First of all, it was argued that the requirement did not 
create a commitment under international law, because it was not explicit. Indeed, the 
Europe Agreement with Poland envisages only that a country “shall use its best 
endeavours to ensure that future legislation is compatible with Community 
legislation”. So written the requirement to approximate national legislation was 

572 The European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries 
Of Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
573 Article 2.27 of the White Paper. See: The European Commission, 'COM (95) 163: White Paper 
Preparation Of The Associated Countries Of Central And Eastern Europe For Integration Into The 
Internal Market Of The Union' (May, 1995).
See more on competition policy provisions in the White Paper in Chapter 7. The Object of Transfer: 
EU Competition Policy, Section 7.3. Competition Policy Provisions in the White Paper.
574 See: Chapter 7. The Object of Transfer: EU Competition Policy, Section 7.3. Competition Policy 
Provisions in the White Paper.
575 Mario Monti, 'Speech On 8Th Annual Competition Conference Between The Candidate Countries 
And The European Commission' (Vilnius, Lithuania, 16-18 June, 2002).
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neither strict, nor direct. Consequently, some scholars argued that this was not a 
requirement at all. 

Such positions were further strengthened by the fact that the perspective of 
membership in the European Union was not openly stated in the text of the agreement. 
Instead, the Europe Agreement contained only one short reference to the accession 
process formulated in the preamble, precluding any political or legal commitment by 
the EU to enlargement. In this formulation the parties only recognised that the 
associated country’s ultimate objective is to become a member of the European Union 
and that association through this agreement will, in the view of the parties, help to 
achieve this objective.576 According to Müller-Graff, this formulation may be 
interpreted in a way  “that (1) one partner is aware of the intention of other, but (2) 
does not incur any corresponding contractual commitment, and (3) that both partners 
only assess the agreement as being helpful for the achievement of the objective of one 
partner”.577 The fact that the European Union did not commit to the enlargement in 
the text of the association agreement perspective on membership in the European 
Union led to the development of the general discourage for approximation.
No perspective on membership in the European Union caused many to think that 
approximation of national legislation is not required before the accession to the 
European Union. Such opinion was rather popular among Polish legal scholars and 
officials in the early years of integration. For instance, Andrzej Kurkiewicz, then an
officer at Bureau for Research and Expertise at the Chancellery of Polish Sejm, noted 
that the way the obligation to approximate national legislation was formulated in 
Article 69 of the Europe Agreement with Poland, produced interpretation doubts 
already at the very beginning of integration.578

The jurists with a less extreme position did not deny the commitment of the Polish 
side under the Europe Agreement, but instead suggested to interpret it only as an 
obligation to act.579 It was argued that the approximation requirement contains the 

576 In the case of Estonia, Latvia, and Lithuania  and Slovenia, which signed the Europe Agreements a 
few years later, the reference to accession was prolonged by a recital stipulating that the contacting 
parties shall take into account the accession preparation strategy, adopted by the Essen European 
Council of December 1994.
577 Peter Christian Müller-Graff, 'Die Europaïsche Zusammenarbeit In Den Bereichen Justiz Und 
Inneres (JIZ) – Verbindungen Und Spannungen Zwischen Dem Dritten Pfeiler Der Europäische Union 
Unde Der Europäischen Gemeinschaft', Festrschrift für Ulrich Everling (1st edn, Nomos 
Verlagsgesellschaft 1995). 
See also: Peter-Christian Müller-Graff, East Central European States And The European 
Communities (Nomos 1993); Peter Christian Müller-Graff, East Central Europe And The European 
Union (European Community Studies Association 1997); Peter Christian Müller-Graff and Andrzej 
Stę̨pniak, Poland And European Union (European Community Studies Association 1997); Peter-
Christian Müller-Graff and Erling Selvig, The European Economic Area Enlarged (BWV Verlag 
2006).
578 Kurkiewicz (2002) 48.
579 S. Sołtysiński, 'Dostosowania Prawa Polskiego Do Wymagań Ukladu Europejskiego' (1996) 4-5
Polska Akademia Nauk Prawnych, Państwo i Prawo. 
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Later, during the accession, the interpretation of Approximation Commitment acquired 
an even broader meaning and included also the appropriate application of the 
transplanted Acquis issues. The decision of the Supreme Administrative Court (SAC) 
in Warsaw in the Senagpo case is interesting in this regard.585 The court explained, 
that candidate states fail properly to fulfil their obligation to harmonise domestic law 
with the Acquis Communautaire not only by incorrect harmonisation, which is the 
problem of the national legislature, but also “in cases when the interpretation of 
internal legal acts by public authorities is contrary to the Acquis Communautaire”586,
which is the problem of the national judiciary.

8.4.4. Discourse on the Scope of Approximation

In addition to the discourse on necessity of the approximation, there was also 
discussion about the scope of the approximation developed. For instance, some Polish 
legal scholars argued that the process started with the signing of the Europe 
Agreement did not require unconditional and absolute approximation of the national 
legislation, that is, the adoption of the Acquis Communautaire as a whole. Others 
argued that Article 69 of the Europe Agreement resembles the provisions entrenched 
in the Article 3.1(h) of the EC Treaty, which also did not require absolute 
harmonisation: “[f]or the purposes set out in Article 2, the activities of the 
Community shall include, as provided in this Treaty and in accordance with the 
timetable set out therein (..) (h) the approximation of the law of Member States to the 
extent required for the functioning of the common market587; (..)”.588 Consequently, 
the argument was developed for application of a minimalist approach whereby 
convergence is interpreted as bringing national law into “general harmony” with EU 
law.589 According to this interpretation, national legislation should simply be in 
conformity with the general principles of EU competition law. Thus, the requirement 
to adopt competition legislation that is identical to EU competition law would have 
gone beyond the formal requirement imposed on the member states by the Europe 
Agreement. 590

Thoughts that Poland may choose for a minimalist or partial approximation were 
strengthened by the White Paper, which underlined the possibility for a selective and 

585 Decision of the Supreme Administrative Court in Warsaw of 13 March 2000 in the Senagpo 
case [2000] The Supreme Administrative Court, 24 PYIL (translated) (The Supreme Administrative
Court). See reference in: Kühn (2005).
586 ibid.
587 Emphasis by author.
588 Article 3.1(h) of the EC Treaty.
589 Fingleton et al. (1996) 55. See also: Geradin and Henry (2004) 5.
590 See: Hölscher and Stephan (2004).
See also: Stanisław Biernat, 'Poland', The Impact of EU Accession on the Legal Orders of New EU 
Member States and (Pre-) Candidate Countries - Hopes and Fears (1st edn, TMC Asser Press, 2006).

“best endeavours” clause, under which the failure to approximate is not considered as 
breach of the international treaty, providing approximation activities take place.580 At 
the same time, it was noted that the lack of action to approximate legislation, or to be 
more precise, the failure to take best endeavours to achieve the aim of compatibility of 
future legislation with the European Community legislation, could be potentially 
interpreted as an infringement of the international treaty law.581

These doubts about the requirement of approximation under the Europe Agreement 
started to disappear after the integration perspective became a reality, and Poland 
submitted the official application for membership in the European Union. Differently 
from countries that do not aspire for membership, candidate countries are required to 
adopt the Acquis Communautaire. This requirement of approximation was repeated 
several times: first, during the European Council meeting in Copenhagen in 1993; 
then, in the Summit in Essen 1994; and, during the Madrid Summit in 1995, when the 
European Council added a fourth membership criterion entailing adjustment of 
administrative and institutional structures to ensure effective implementation of the 
Acquis Communautaire. Also, European Commission many times directly and 
indirectly repeated it on different occasions. Thus, it was more than clear that future 
candidate countries are expected to be able not only to accept, but also to enforce the 
whole Acquis Communautaire.

In the field of competition, the approximation requirement acquired an even stronger 
expression. For instance, the White Paper pointed to the need of establishing effective 
competition regimes that incorporate EC Treaty principles on competition already at 
this stage because “(…) there could be no extension of Community law to them 
(associated countries from Central Eastern Europe) as in the case for Member 
States.”582 It was reasoned that “such an approximation is therefore a necessary inter 
alia to ensure that economic operators can be sure to act on a level playing field and 
in order to prepare the CEECs’ economies for future membership”583. Poland reacted 
to the White Paper with a statement, which was presented in Brussels.584

See also: Stanisław Biernat, 'Kilka Uwag O Harmonizacji Polskiego Prawa Z Prawem Wspòlnoty 
Europejskiej' (1998) 1-2 Przegląd Legislacyjny.
See also: Adam Łazowski, 'Adaptation Of The Polish Legal System To European Union Law: Selected 
Aspects' (2001) 45 SEI Working Paper 
<https://www.sussex.ac.uk/webteam/gateway/file.php?name=sei-working-paper-no-45.pdf&site=266> 
accessed 6 March 2015, 7.
580 Saganek (1998).
581 ibid.
582 The European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries 
Of Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
583 ibid.
584 See: Rząd Rzeczypospolitej Polskiej, 'Polskie Stanowisko w Sprawie Białej Księgi Komisji 
Europejskiej na Temat Przygotowania Państw Stowarzyszonych Europy Środkowej i Wschodniej do 
Integracji z Jednolitym Rynkiem – Przedstawione Przez Stronę Polską na Posiedzeniu Rady 
Stowarzyszenia w Brukseli w Dniu 17 Lipca 1995 r.' (1995).



Explaining lEgal TransplanTs

243

Later, during the accession, the interpretation of Approximation Commitment acquired 
an even broader meaning and included also the appropriate application of the 
transplanted Acquis issues. The decision of the Supreme Administrative Court (SAC) 
in Warsaw in the Senagpo case is interesting in this regard.585 The court explained, 
that candidate states fail properly to fulfil their obligation to harmonise domestic law 
with the Acquis Communautaire not only by incorrect harmonisation, which is the 
problem of the national legislature, but also “in cases when the interpretation of 
internal legal acts by public authorities is contrary to the Acquis Communautaire”586,
which is the problem of the national judiciary.

8.4.4. Discourse on the Scope of Approximation

In addition to the discourse on necessity of the approximation, there was also 
discussion about the scope of the approximation developed. For instance, some Polish 
legal scholars argued that the process started with the signing of the Europe 
Agreement did not require unconditional and absolute approximation of the national 
legislation, that is, the adoption of the Acquis Communautaire as a whole. Others 
argued that Article 69 of the Europe Agreement resembles the provisions entrenched 
in the Article 3.1(h) of the EC Treaty, which also did not require absolute 
harmonisation: “[f]or the purposes set out in Article 2, the activities of the 
Community shall include, as provided in this Treaty and in accordance with the 
timetable set out therein (..) (h) the approximation of the law of Member States to the 
extent required for the functioning of the common market587; (..)”.588 Consequently, 
the argument was developed for application of a minimalist approach whereby 
convergence is interpreted as bringing national law into “general harmony” with EU 
law.589 According to this interpretation, national legislation should simply be in 
conformity with the general principles of EU competition law. Thus, the requirement 
to adopt competition legislation that is identical to EU competition law would have 
gone beyond the formal requirement imposed on the member states by the Europe 
Agreement. 590

Thoughts that Poland may choose for a minimalist or partial approximation were 
strengthened by the White Paper, which underlined the possibility for a selective and 

585 Decision of the Supreme Administrative Court in Warsaw of 13 March 2000 in the Senagpo 
case [2000] The Supreme Administrative Court, 24 PYIL (translated) (The Supreme Administrative
Court). See reference in: Kühn (2005).
586 ibid.
587 Emphasis by author.
588 Article 3.1(h) of the EC Treaty.
589 Fingleton et al. (1996) 55. See also: Geradin and Henry (2004) 5.
590 See: Hölscher and Stephan (2004).
See also: Stanisław Biernat, 'Poland', The Impact of EU Accession on the Legal Orders of New EU 
Member States and (Pre-) Candidate Countries - Hopes and Fears (1st edn, TMC Asser Press, 2006).
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As a result, the issue of strictness and the scope of approximation commitment under 
the association agreement disappeared. Actually, the provisions of the Europe 
Agreement requesting to approximate national legislation were reinterpreted into 
obligation to approximate national legislation with the Acquis Communautaire.595

Moreover, the reinterpreted provision extended the non-exhaustive list contained in 
Article 69 of the Europe Agreement to legislation adopted in all three pillars of the 
European Union. 

However, the problem of scope remained in the field of state aid control legislation. 
First of all, there was a lack of motivation from the Polish administration to develop 
national state monitoring legislation, because after the accession, state aid control had 
to be transferred to the European Commission and the EC legislation on state aid had 
to be applied directly. Thus, it did not make any sense to dispense limited financial 
and human resources on approximation work, which was needed only for the ‘score 
board’ of the candidate states in administration of the European Commission. Second, 
the EC state aid control rules were not easily identifiable, because only a small part of 
the EC state aid rules was codified as compared with the rules and administrative and 
policy practice set by the EC Council and the European Commission.596

Consequently, it was almost impossible to transplant all rules and practice by the ECJ 
and the Court of First Instance.597

On the other hand, the fact that existent state aid could be continued after the 
accession date, if it was assessed by the state aid monitoring authority and the 
authority found it to be compatible with the acquis; and to which the European 
Commission did not raise any objection on the grounds of serious doubts as to the 
compatibility of the measure with the common market; explains why monitoring and 
transparent application of state aid rules was of great importance. Foremost, the 
European Commission was keen to emphasise the importance of monitoring of 
existent state aid and the transparency in the enforcement and the application of state 
aid. 

8.4.5. The Problem of Making References to the Acquis Communautaire

Alongside the discourse on the scope of approximation, the issue of the legality of 
references to the Acquis Communautaire was raised, especially with regard to the 
cases when national courts decide on application of Europe Agreement provisions and 
the Acquis Communautaire incorporated into Polish domestic legal system, yet before 

595 See: Piontek (1997) 73. See also: Łazowski (2001).
596 Peter Schütterle, 'State Aid Control – An Accession Criterion' (2002) 39 Common Market Law 
Review <https://www.kluwerlawonline.com/abstract.php?id=5088727>, 577.
597 The Court of First Instance was renamed as the "General Court", and the term "Court of Justice of 
the European Union" officially designates the two courts, as along with its specialised tribunals, taken 
together.

gradual approach to approximation of national legislation. Stronger, it was assured 
that the goal of alignment does not preclude591 a selective and gradual approach. 
The European Commission’s proposal for a more flexible approach to legal 
approximation was developed foremost as a reaction to the on-going economic 
transition process. The idea behind this was that a gradual approach would allow 
adjusting the approximation process to specific needs of each Central Eastern 
European country, and in that way their efforts to complete the process of economic 
transition, as well as to achieve macro-economic stability, would have been 
safeguarded. Furthermore, in some cases the White Paper specified the areas of 
acquis, in which a flexible approximation could have been applied. For instance, the 
White Paper referred to the progressive application of the provisions contained in the 
Regulation on Mergers (4064/89) and the EC Treaty. Also in other EU political 
documents was suggested to take into account the political, social and economic 
background of each Central Eastern European applicant country.592

In Poland, the doubts about the scope of a requirement to approximate the national 
legislation were attempted to be resolve by the Legislative Council, an institution at 
the auspices of the Polish Government. The Legislative Council issued an Opinion, in 
which it clarified the issue of the requirement of complete compliance of legal 
normative acts with the law of the European Union.593 It established that whereas 
other provisions of the Europe Agreement with Poland do not establish unconditional 
obligations for absolute approximation on the part of Poland; still, it is possible and 
feasible to apply “progressive approximation of the new legal acts”594, particularly 
when this is done in the interest of the state or in favours of economy. At the same 
time, the Legislative Council admitted that Poland cannot make use of such 
possibilities without particularly “grounded reasons”.

These “grounded reasons” for approximation were created with Poland’s application 
for membership in the European Union on 8 April 1994. Differently from association, 
the accession presupposes acceptance of the whole Acquis Communautaire. Later, it 
became clear that the schedule for the accession of individual countries would also 
depend on progress in law adjustment.

591 Emphasis added by author.
592 The European Economic and Social Committee, 'Opinion Of The European Economic And Social 
Committee On The 'White Paper On The Preparation Of The Associated Countries Of Central And 
Eastern Europe For Integration Into The Internal Market Of The Union`' (OJ C 30 1997) 59.
593 See: Kurkiewicz (2002) 48, reference to: Opinia Rady Legislacyjnej przy Prezesie Rady Ministrów 
w sprawie stosowania bezwzględnej zgodności normatywnych aktów prawnych z prawem Unii 
Europejskiej w nawiązaniu do projektu ustawy o zmianie ustawy – Kodeks morski wydanej w 1995 
roku.
594 In Polish: “progresywne dostosowanie nowych aktów prawnych”. Note that “progressive” here used 
in a different meaning than in the European Commission’s paper the 'White Paper on the preparation of 
the associated countries of Central and Eastern Europe for integration into the internal market of the 
Union`: while The European Commission refers to a gradual application of EU rules, which would 
mean a slowdown of the approximation speed, the Polish legislative Council signifies the advancing in 
application of the EU rules, which allows for furthering in the approximation process.
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As a result, the issue of strictness and the scope of approximation commitment under 
the association agreement disappeared. Actually, the provisions of the Europe 
Agreement requesting to approximate national legislation were reinterpreted into 
obligation to approximate national legislation with the Acquis Communautaire.595

Moreover, the reinterpreted provision extended the non-exhaustive list contained in 
Article 69 of the Europe Agreement to legislation adopted in all three pillars of the 
European Union. 

However, the problem of scope remained in the field of state aid control legislation. 
First of all, there was a lack of motivation from the Polish administration to develop 
national state monitoring legislation, because after the accession, state aid control had 
to be transferred to the European Commission and the EC legislation on state aid had 
to be applied directly. Thus, it did not make any sense to dispense limited financial 
and human resources on approximation work, which was needed only for the ‘score 
board’ of the candidate states in administration of the European Commission. Second, 
the EC state aid control rules were not easily identifiable, because only a small part of 
the EC state aid rules was codified as compared with the rules and administrative and 
policy practice set by the EC Council and the European Commission.596

Consequently, it was almost impossible to transplant all rules and practice by the ECJ 
and the Court of First Instance.597

On the other hand, the fact that existent state aid could be continued after the 
accession date, if it was assessed by the state aid monitoring authority and the 
authority found it to be compatible with the acquis; and to which the European 
Commission did not raise any objection on the grounds of serious doubts as to the 
compatibility of the measure with the common market; explains why monitoring and 
transparent application of state aid rules was of great importance. Foremost, the 
European Commission was keen to emphasise the importance of monitoring of 
existent state aid and the transparency in the enforcement and the application of state 
aid. 

8.4.5. The Problem of Making References to the Acquis Communautaire

Alongside the discourse on the scope of approximation, the issue of the legality of 
references to the Acquis Communautaire was raised, especially with regard to the 
cases when national courts decide on application of Europe Agreement provisions and 
the Acquis Communautaire incorporated into Polish domestic legal system, yet before 

595 See: Piontek (1997) 73. See also: Łazowski (2001).
596 Peter Schütterle, 'State Aid Control – An Accession Criterion' (2002) 39 Common Market Law 
Review <https://www.kluwerlawonline.com/abstract.php?id=5088727>, 577.
597 The Court of First Instance was renamed as the "General Court", and the term "Court of Justice of 
the European Union" officially designates the two courts, as along with its specialised tribunals, taken 
together.
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and government) results also in the obligation to interpret the existing legislation in 
such a way as to ensure the greatest possible degree of such compatibility.”602

It should be noted, however, that it were the highest courts that tended to interpret the 
existing legislation in terms of the Acquis Communautaire. According to Anna 
Wyrozumska, the reluctance of the lower courts to refer to the Acquis Communautaire
can be explained by their reluctance to the application of international law in general, 
as well as their high aspiration of performing judicial reviews.603

8.5. What Was Transplanted in the Field of Competition Policy? 

8.5.1. Pre-Accession

8.5.1.1. Institutions

Differently from other aspirant countries, Poland did not need to establish the 
competition authority at the beginning of the pre-accession period. The competition 
authority was in place already before integration into the European Union started. 
However, the responsibility for implementation of the competition policy did not lay 
with the same institution all the time. First, the role of the competition authority was 
assigned to the Department of Counteracting Monopolisation of Economy at the 
Ministry of Finance. The Department was dealing mainly with individual 
monopolistic practices, such as fixing prices, payment forms favourable for the 
sellers, and binding transactions.604 The independent regulatory agency, the 
Antimonopoly Office, was established by the Antimonopoly Law,605only as of
February 1990. Formally, the agency’s independence was rather limited. According to 
the Antimonopoly Law,606 the President of the Office was directly responsible to the 
Prime Minister. On the other hand, the President of the Office was given a right to 
participate in the governmental meetings without being a member of the Council of 
Ministers, which indirectly increased the importance of the agency in a governmental 
structure. Later, this political authority created conditions for a more active role of the 

602 ibid.
603 See: Anna Wyrozumska, 'Direct Application Of The Polish Constitution And International Treaties 
To Private Conduct' (2001) 25 Polish Yearbook of International Law 
<http://www.inp.pan.pl/pyil/?page_id=12>.
604 The Organisation for Economic Co-operation and Development (OECD), 'Questionnaire Of The 
Challenges Facing Young Competition Authorities: Contribution From Poland' (2009).
605 The Parliament of the Republic of Poland, 'The Law On Counteracting Monopolistic Practices Of 
February 24, 1990' (Dz U No 14, Item 88, 1990). 
606 ibid. 

membership in the European Union. The essence of the problem was that the Acquis 
Communautaire was not formally binding on domestic courts. However, when 
deciding upon the application of specific provisions of the European Agreement, the 
national courts would have to refer to the Acquis Communautaire and the practice of 
the ECJ, including the Court of First Instance.

Having this problem in mind, the Polish Government, when submitting the application 
for an association agreement, declared its willingness to accept the ECJ jurisdiction 
within the substantive scope of the association agreement. The proposal contained the 
recognition of the competence of the ECJ to decide on the questions of interpretation 
of a particular provision of the Europe Agreement upon a petition of any of the parties 
thereto, including Poland, and in extending the requirements provided under Article 
177 of the EC Treaty onto the Polish courts, with regard to provisions of EU laws
incorporated into the Polish domestic legal system while implementing the Europe 
Agreement.598 The European Commission however, turned down the proposal, on the 
grounds that it would be contrary to the founding treaties of the European 
Community, which provide the right of access to the ECJ for member states only. 599

Though Poland’s proposal was not accepted, national courts were indirectly pushed to 
assume a more pro-European approach already before membership in the European 
Union.600 For example, the decision of the Supreme Administrative Court in Warsaw 
in the Senagpo case, in which it referred to EC tax law “as the additional grounds for 
its judgment”. The court contended that obligation to harmonise domestic law with 
the Acquis Communautaire is breached also in those cases, when the interpretation of 
internal legal acts by public authorities is contrary to the Acquis Communautaire601.

Moreover, even the Polish Constitutional Tribunal, while recognising that Acquis 
Communautaire is not binding, made reference to the provisions of Article 68 and 
Article 69 of the Europe Agreement, which obliged to use “best endeavours” to ensure 
that future legislation is compatible with Community law and stated that “the 
obligation to ensure compatibility of legislation (borne, above all, by the parliament 

598 Piontek (1997) 83.
599 It should be noted that Polish Government’s proposal was neither strange, nor exceptional. Thus, in 
the case of the Greek Association Agreement, the European Commission itself originally suggested that 
disputes arising out of the application of this agreement should be submitted to the ECJ are augmented 
by a Greek judge, but this arrangement was rejected by Greece. See: Peter E Herzog and 
Hans Smit, The Law Of The European Economic Community (Bender 1976).  See also a reference in: 
Piontek (1997) 83-84.
600 See: Piontek (1997).
601 Decision K 15/97 of 29 September, Gender Equality in the Civil Service Case [1997] The 
Constitutional Tribunal of the Republic of Poland, 19 Orzecznictwo Trybunalu Konstytucyjnego 
[Collection of Decisions of the Constitutional Tribunal], English translation 5 EEur Case Rep of Const 
L 271, at 284 (1998) (The Constitutional Tribunal of the Republic of Poland).
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and government) results also in the obligation to interpret the existing legislation in 
such a way as to ensure the greatest possible degree of such compatibility.”602

It should be noted, however, that it were the highest courts that tended to interpret the 
existing legislation in terms of the Acquis Communautaire. According to Anna 
Wyrozumska, the reluctance of the lower courts to refer to the Acquis Communautaire
can be explained by their reluctance to the application of international law in general, 
as well as their high aspiration of performing judicial reviews.603

8.5. What Was Transplanted in the Field of Competition Policy? 

8.5.1. Pre-Accession

8.5.1.1. Institutions

Differently from other aspirant countries, Poland did not need to establish the 
competition authority at the beginning of the pre-accession period. The competition 
authority was in place already before integration into the European Union started. 
However, the responsibility for implementation of the competition policy did not lay 
with the same institution all the time. First, the role of the competition authority was 
assigned to the Department of Counteracting Monopolisation of Economy at the 
Ministry of Finance. The Department was dealing mainly with individual 
monopolistic practices, such as fixing prices, payment forms favourable for the 
sellers, and binding transactions.604 The independent regulatory agency, the 
Antimonopoly Office, was established by the Antimonopoly Law,605only as of
February 1990. Formally, the agency’s independence was rather limited. According to 
the Antimonopoly Law,606 the President of the Office was directly responsible to the 
Prime Minister. On the other hand, the President of the Office was given a right to 
participate in the governmental meetings without being a member of the Council of 
Ministers, which indirectly increased the importance of the agency in a governmental 
structure. Later, this political authority created conditions for a more active role of the 

602 ibid.
603 See: Anna Wyrozumska, 'Direct Application Of The Polish Constitution And International Treaties 
To Private Conduct' (2001) 25 Polish Yearbook of International Law 
<http://www.inp.pan.pl/pyil/?page_id=12>.
604 The Organisation for Economic Co-operation and Development (OECD), 'Questionnaire Of The 
Challenges Facing Young Competition Authorities: Contribution From Poland' (2009).
605 The Parliament of the Republic of Poland, 'The Law On Counteracting Monopolistic Practices Of 
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other important institutional change was the assignment of the Chief Inspector of the 
Commercial Inspection to the President of the Office. This improved the investigation 
capacities of the OCCP. 

Next to the Antimonopoly Office the Antimonopoly Law612 from 1990 established a 
specialised Antimonopoly Court613 to serve as an appeal body of first instance.614

However, at the beginning the Antimonopoly Court was in fact a department of the 
Provincial Court in Warsaw. On the other hand, it was still an improvement, because 
before 1990 there were no special rules of judicial appeal procedures for decisions 
issued in the course of administrative proceedings. Consequently, the antimonopoly 
decision could only be appealed to the Supreme Administrative Court due to its 
illegality. However, the establishment of the specialised Antimonopoly Court did not 
change the situation in the procedure of a judicial appeal immediately. There was still 
no possibility for appealing the rulings of the Antimonopoly Court because of a lack 
of legal instruments. The necessary instruments for appealing the rulings of the 
Antimonopoly Court to the Appeal Court were created only few years later. 

8.5.1.2. Competition Policy

As the Europe Agreement came into force, and even before that, Poland adopted a 
number of measures for the control of economic concentration, which were in line 
with EU competition law. Two main laws, the Law on Counteracting Monopolistic 
Practices and Antimonopoly Law, were extended and amended to meet the EU 
approximation requirements. 

The Law on Counteracting Monopolistic Practices was extended by entirely new 
regulations on merger control, which required the obligatory notification of the Office 
about intended mergers. This procedure was supposed to prevent renewed 
monopolisation of the Polish economy by controlling big scale mergers. 
The Antimonopoly Law was amended with a general ban on entering monopolistic 
agreements, which replaced the previous listing of barred agreements. At the same 
time the possibility of applying block and individual exemptions was introduced. 
Individual exemptions had to be set forth in Polish law since an entrepreneur had to 
have the possibility of claiming an individual exemption in proceeding other than an 
ordinary antimonopoly proceeding. Monopolistic practices could have been permitted 
only under the rule of reason: if they were necessary for technical, organisational, or 

612 The Parliament of the Republic of Poland, 'The Law On Counteracting Monopolistic Practices Of 
February 24, 1990' (Dz U No 14, Item 88, 1990).  
613 The Antimonopoly Court was later transformed into Court of Competition and Consumer 
Protection, abbreviated as CCCP. 
614 The Antimonopoly Court was created on 13 April 1990 by the ordinance of the Minister of Justice. 
See notice in: The Organisation for Economic Co-operation and Development (OECD), 'Competition 
Policy In OECD Countries, 1993-1994.' (OCDE/GD(97)85, 1997).

Antimonopoly Office in the development of governmental economic policy. As the 
OECD evaluations showed, the Office had successfully used the opportunity for
greater involvement and frequently used the internal governmental consultation for 
the competition policy advocacy.607 The Antimonopoly Office, and especially its legal 
department, was actively engaged in providing comments on competition-related 
aspects on draft legislation already since 1990.608 As was mentioned previously, after 
the Economic Committee of the Council of Ministers recommended that all new 
legislation should be harmonised with the requirements of the European Community, 
governmental proposals had to be consulted among all departments. However, the 
Office (and later – the OCCP) not only provided opinions on conformity of draft 
legislation with the Acquis Communautaire, but also commented on all substantial 
reforms, such as privatisation or restructuring, in different economic sectors.609 For 
instance, the Office President chaired an energy task force set out by the Council of 
Ministers, which designed the privatisation of the electricity sector and the rules for
its operation.

Differently from what one might expect, the Antimonopoly Office did not really 
suffer from a shortage of resources, which were very much needed for organisational 
development and the improvement of work. Indeed, the Polish Antimonopoly Office 
was heavily supported by various international organisations, which addressed 
structural and institutional deficiencies. For example, the OECD was active in 
providing the assistance in carrying the regulatory reform in the field of competition 
policy. Then, the World Bank was actively cooperating with the Antimonopoly Office 
in promoting structures in several sectors in which the World Bank extended loans.610

The European Union contributed through PHARE and Twinning programmes. For 
instance, under the PHARE programme, the European case law in the field of 
antimonopoly was translated into Polish. Then, in 1993, the Polish Antimonopoly 
Office used PHARE funds to hire UK and French law firms to provide written 
analyses of difficult cases.611

Later, in 1996, the Antimonopoly Office was transformed to the Office of 
Competition and Consumer Protection (OCCP) (Urząd Ochrony Konkurencji i 
Konsumentów – UOKiK). As the new name says, the activities of the Office were 
extended to include the protection of consumer interests. Besides, the task of control 
of state aid was also assigned to the OCCP. As a consequence, two new departments 
were created to deal with state aid control and protection of the consumer rights. The 

607 The Organisation for Economic Co-operation and Development (OECD), 'OECD Reviews Of 
Regulatory Reform: Poland 2002 - From Transition To New Regulatory Challenges' (2002).
608 Fingleton et al. (1996) 93. 
609 For a list of commented reforms see: The Organisation for Economic Co-operation and 
Development (OECD), 'OECD Reviews Of Regulatory Reform: Poland 2002 - From Transition To 
New Regulatory Challenges' (2002).
610 The International Bank for Reconstruction and Development (IBRD) / The World Bank, 'Poland 
Country Assistance Review' (1997) 69.
611 John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge University Press 2000) 
218.
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other important institutional change was the assignment of the Chief Inspector of the 
Commercial Inspection to the President of the Office. This improved the investigation 
capacities of the OCCP. 

Next to the Antimonopoly Office the Antimonopoly Law612 from 1990 established a 
specialised Antimonopoly Court613 to serve as an appeal body of first instance.614

However, at the beginning the Antimonopoly Court was in fact a department of the 
Provincial Court in Warsaw. On the other hand, it was still an improvement, because 
before 1990 there were no special rules of judicial appeal procedures for decisions 
issued in the course of administrative proceedings. Consequently, the antimonopoly 
decision could only be appealed to the Supreme Administrative Court due to its 
illegality. However, the establishment of the specialised Antimonopoly Court did not 
change the situation in the procedure of a judicial appeal immediately. There was still 
no possibility for appealing the rulings of the Antimonopoly Court because of a lack 
of legal instruments. The necessary instruments for appealing the rulings of the 
Antimonopoly Court to the Appeal Court were created only few years later. 

8.5.1.2. Competition Policy

As the Europe Agreement came into force, and even before that, Poland adopted a 
number of measures for the control of economic concentration, which were in line 
with EU competition law. Two main laws, the Law on Counteracting Monopolistic 
Practices and Antimonopoly Law, were extended and amended to meet the EU 
approximation requirements. 

The Law on Counteracting Monopolistic Practices was extended by entirely new 
regulations on merger control, which required the obligatory notification of the Office 
about intended mergers. This procedure was supposed to prevent renewed 
monopolisation of the Polish economy by controlling big scale mergers. 
The Antimonopoly Law was amended with a general ban on entering monopolistic 
agreements, which replaced the previous listing of barred agreements. At the same 
time the possibility of applying block and individual exemptions was introduced. 
Individual exemptions had to be set forth in Polish law since an entrepreneur had to 
have the possibility of claiming an individual exemption in proceeding other than an 
ordinary antimonopoly proceeding. Monopolistic practices could have been permitted 
only under the rule of reason: if they were necessary for technical, organisational, or 

612 The Parliament of the Republic of Poland, 'The Law On Counteracting Monopolistic Practices Of 
February 24, 1990' (Dz U No 14, Item 88, 1990).  
613 The Antimonopoly Court was later transformed into Court of Competition and Consumer 
Protection, abbreviated as CCCP. 
614 The Antimonopoly Court was created on 13 April 1990 by the ordinance of the Minister of Justice. 
See notice in: The Organisation for Economic Co-operation and Development (OECD), 'Competition 
Policy In OECD Countries, 1993-1994.' (OCDE/GD(97)85, 1997).
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Poland in the areas of production or trade in any goods, including alcohol, tobacco 
products, and fuels. 

8.5.1.3. State Aid

The adjustment of the state aid system in Poland to the EC rules was set as one of the 
priorities of the National Programme of Preparation for Membership in the EU.
However, during the pre-accession period only a few steps were completed for
transplanting the EC legal rules on state aid control. 

The most important achievement in the area of state aid control was the preparation of 
a draft law on admissibility and monitoring of state aid for entrepreneurs. The draft 
law, similarly as the Europe Agreement and Article 92 of the Treaty of Rome618, took 
the general prohibition to grant state aid as a base. At the same time, a number of 
derogations, modelled on the EC regulations, were included. Also, the draft addressed 
an obligation imposed on Poland by Article 63.4(b) of the Europe Agreement to 
ensure the transparency in the area of state aid by annual reports. Thus, the draft law 
created legal ground for ex ante supervision of the proposals to grant public aid and ex 
post of its use. It also provided for the establishment of a system for collecting data on 
public aid and transferring them to the relevant organs (state aid monitoring system). 
This task was assigned to the Ministry of Economy, whereas the data on public aid 
had to be collected by the Team for Monitoring State Aid, established by Ordinance 
of the Council of Ministers in 1995. However, the state aid monitoring authority took 
its functions only on 1 January 1997 and the legislation necessary for it to control the 
granting of state aid in Poland was not enacted till the beginning of accession. 

Later, in the framework of the PHARE-Sierra Programme, the document 
Harmonisation of legislation concerning public aid was elaborated, to assess the 
compliance of Polish law with the Acquis Communautaire. The document contained 
proposals for amendments to binding legal regulations. 

Though some steps in the approximation of state aid control legislation were 
undertaken, Poland still used to apply a number of export aid schemes, which were 
incompatible with the community’s Acquis Communautaire, as well as with the 
Europe Agreement.619 Moreover, a considerable part of state aid was granted through 
indirect forms of state aid, such as tax relief, debt write-offs and tax arrears. Though 
this type of state aid might be allowed under strict conditions, there was no certainty 

618 Note, that in the text of the Agreement the reference is to Article 92 of the Treaty of Rome, later as 
Article 87 TEC, currently Article 107 TFEU.
619 The European Commission, 'COM (97) 2000: Commission's Communication 'Agenda 2000: For A 
Stronger And Wider Europe'' (1997).

economic reasons for conducting business activities and do not result in a significant 
reduction of competition. Counteracting the anti-competitive agreements and abuse of 
dominant position in the market, as well as control of the concentration of 
entrepreneurs, were set as the main tasks of the Antimonopoly Office. Later these 
competences of the Antimonopoly Office were repeatedly increased. 

In the year 1998, the necessary adjustments in respect of Articles 85 and 86 of the EC 
Treaty were included in the draft of the new Antimonopoly Law. For instance, the 
draft included a number of amendments and corrections in the area of prohibition to 
abuse of dominant position in the market: a) first, the market was not anymore defined 
in two terms, monopolistic or dominant; b) second, the definition of ‘market dominant 
position’ was modified; c) third, the prohibition over practices having their source in 
collective dominating position was extended; d) fourth, the relativity of the 
prohibition to abuse dominant position was dissolved.

Some of these changes were dictated by the approximation commitment, whereas 
other changes could be seen as a response to the changing economic reality and/or 
institutional constraints. For instance, by the time it was understood that the 
notification thresholds for intended mergers were too low in Poland, bearing in mind 
the country’s economic development and the scale of operations aimed at 
concentration. At the same time, too low notification thresholds caused unnecessary 
costs to the Antimonopoly Office and by that diminished the effectiveness in control 
of mergers. Therefore, the Antimonopoly Office was keen to prepare amendments to 
the Antimonopoly Law that had to increase notification thresholds. These 
amendments were reviewed by the Economic Committee of the Council of Ministers, 
approved by the Council of Ministers, and, finally, passed to the Polish Parliament in 
July 1998. 

As with regards to state monopolies and public undertakings615, it followed from the 
conducted analyses that Polish law in respect of public undertakings was partially 
adjusted to EU competition rules. Even Polish regulations from the initial period of 
transformation, like the Law on Radio and Television Broadcasting, or the Energy 
Law, were to a great extent consistent with the Acquis Communautaire; and the 
necessary adjustments were limited to small issues. In general, the requirement of 
approximation of Polish law to Community rules in the field of state commercial 
monopolies616 and the exclusive and special rights617, referred basically to public 
undertakings operating in infrastructure sectors, mainly of a national range (in postal 
services and telecommunications, power sector and transportation), and less of 
municipal range. From a formal point of view, there were no state monopolies in 

615 Articles 37 and 90 of the EC Treaty.
616 Article 37 of the EC Treaty.
617 Article 90 of the EC Treaty.
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proposals for amendments to binding legal regulations. 

Though some steps in the approximation of state aid control legislation were 
undertaken, Poland still used to apply a number of export aid schemes, which were 
incompatible with the community’s Acquis Communautaire, as well as with the 
Europe Agreement.619 Moreover, a considerable part of state aid was granted through 
indirect forms of state aid, such as tax relief, debt write-offs and tax arrears. Though 
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618 Note, that in the text of the Agreement the reference is to Article 92 of the Treaty of Rome, later as 
Article 87 TEC, currently Article 107 TFEU.
619 The European Commission, 'COM (97) 2000: Commission's Communication 'Agenda 2000: For A 
Stronger And Wider Europe'' (1997).
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Antimonopoly Court, which then could give a final ruling that could be changed only 
by the Supreme Court. 

Also, the formal independence of the institution was increased. These changes were 
positively assessed by the European Commission in its annual report on the progress 
made by Poland. On other hand, the President of the OCCP was still directly 
responsible to the Prime Minister, though the position was protected by a five-year 
term appointment and the reasons for a possible dismissal were very precisely
defined. However, the decisional independence of the Polish competition authority
was never questioned.623 The OCCP developed and oversaw a series of government 
programmes to promote competition and often led the interdepartmental task forces to 
design and implement major reforms. In general, the role of the OCCP in promoting 
and supporting pro-competitive policies within the government decision-making 
process was assessed by OECD experts as effective.624

With regard to the budgetary and human resources, it should be said that problems 
there were not as acute as it could seem at first sight. Although the OCCP complained 
about the continuous lack of financial resources for salaries for employees and their 
training,625 and pointing out that it was pushing highly skilled and experienced staff to 
leave and to switch to the private sector, the assessments of international experts were 
different. According to the Global Competition Review on Competition Enforcement 
Agencies, the Polish competition authority was usually characterised as experienced 
and well resourced (at the end of accession – 237 staff members with 6,000,000 euro 
per annum) during the whole process of integration to the European Union.626

Further, the OCCP had the allocated state budget at its disposal and was at the same 
time responsible for implementing tasks envisaged in the state budget. The 
performance of the Office, which was measured by a number of predetermined 
indicators (case won / case handled ratio; merger applications examined and decided / 
applications examined and decided within the statutory deadline ratio; matters 
handled successfully / matters received ratio), influenced the budget allocated.

A more troublesome situation has developed around functioning of the Antimonopoly 
Court. It appeared that the procedure of judicial appeal for the decisions of 
Antimonopoly Office (later the OCCP) became very popular and the Court was often 
changing or reversing the decision of the Office. For instance, in 1999 about half of 
the OCCP decisions were appealed, and the Court disagreed with about half of 

623 ibid.
624 Though a suggestion was made that it would be even better, if the Polish competition authority’s 
participation in deliberations about matters with competition policy could be more formalised.
625 The Organisation for Economic Co-operation and Development (OECD), 'Questionnaire Of The 
Challenges Facing Young Competition Authorities: Contribution From Poland' (2009).
626 'The Handbook Of Competition Enforcement Agencies' (2004) 89.

whether the conditions were complied with due to the lack of transparency in granting 
state aid.620

8.5.2. Accession

After the European Commission issued a positive Opinion on Poland’s Application 
for Membership in the European Union, Poland entered the accession period. 
The period of accession differs from the other periods not only by increased amount 
of approximation tasks, but also by the role that the legal approximation had taken in 
the process of integration and the Accession Negotiations in particular. Thus, progress 
in approximation of national legislation with the Acquis Communautaire was directly 
linked to progress in the Accession Negotiations.

However, in addition to progress in approximation, the European Commission also 
used to assess the administrative capacities and the record of day-to-day enforcement 
of the transposed acquis, which had to show a high degree of similarity with the 
enforcement practice in the European Union.621

The administrative capacities were seen as indispensable for the development of 
ability of implementation of incorporated provisions. For that reason the European 
Commission was assessing in its annual reports also the actual enforcement of 
transplanted EU competition provisions and state aid control rules. It should be noted 
that the requirement of enforcement was especially applied with regard to the 
approximation of competition policy. Therefore, also the negotiations in the 
competition policy chapter, including opening and closing of this chapter, were more 
difficult than in other policy areas. 

8.5.2.1. Institutions

The Act on Competition and Consumer Protection622, adopted in 2000, further defined 
the principles of the functioning of the entire system of competition and consumer 
protection and placed the President of the OCCP into the central position. 
The law brought changes to the judicial review. Prior to modifications, the 
proceedings of the OCCP followed the Code of Administrative Procedure, with some 
modifications in respect of the evidence based on the Code of Civil Procedure. The 
new rules simplified and clarified the enforcement procedure as well as facilitated 
investigations. Decisions of the President of the OCCP could be appealed to the 

620 ibid.
621 See for a similar statement: Mario Monti, 'Speech On 8Th Annual Competition Conference Between 
The Candidate Countries And The European Commission' (Vilnius, Lithuania, 16-18 June, 2002).
622 Sejm Rzeczypospolitej Polskiej, 'Act On Competition And Consumer Protection Of 15 December 
2000' (2000).
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A more troublesome situation has developed around functioning of the Antimonopoly 
Court. It appeared that the procedure of judicial appeal for the decisions of 
Antimonopoly Office (later the OCCP) became very popular and the Court was often 
changing or reversing the decision of the Office. For instance, in 1999 about half of 
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Commission changed its initial sceptical opinion was the prepared draft of the new 
antitrust law with a key objective of full incorporation of the competition policy 
acquis into the Polish legal system.

The new Polish competition law, the Act on Competition and Consumer Protection632,
was finally adopted in December 2000. This Act on Competition and Consumer 
Protection aligned rules on restrictive agreements, further increased merger reporting 
thresholds, and, as was mentioned in the previous section, substantially modified the 
competition law enforcement procedure. As a result, in its following report the 
European Commission positively assessed the adoption of the new Act on 
Competition and confirmed that Poland had made a remarkable progress.633 It 
admitted that adoption of the Act on Competition improved the market oversight 
system and simplified the enforcement procedure. 

634In its final Comprehensive Monitoring Report, the European Commission assessed 
the enforcement record as satisfactory and recommended focusing on serious 
distortions of competition, such as cartels, as well as to focus investigation on 
practices that are important for the market structure. According to the European 
Commission, Poland was essentially meeting the commitments and requirements 
arising from the Accession Negotiations in the anti-trust area and was expected to be 
in a position to implement the acquis in this area as of accession.

8.5.2.3. State Aid

Transposition of state aid legislation, differently from the transposition of antitrust 
rules, was very slow in Poland. According to the European Commission’s Opinion of 
July 1997 Poland made only limited progress in the area of state aid. 635 This was 
particularly the case with regard to the rules on the functioning of the monitoring 
authority and the establishment of the necessary degree of transparency. The same 
opinion, only with stronger criticism, was repeated in the European Commission’s 
Report of November 1998.636 In that Report the European Commission reported the 

632 Act on Competition and Consumer Protection of 15 December 2000 (entered into force in four 
months, on April 2001).
633 The European Commission, 'COM(2001) 700 (Final) - SEC(2001) 1752: Regular Report from 
The Commission On Poland's Progress Towards Accession.' (13 November, 2001). 
See also: 
634 The European Commission, 'COM(2003) 675 Final - SEC(2003) 1207: Comprehensive Monitoring 
Report On Poland's Preparation For Membership' (5 November, 2003).
635 The European Commission, 'COM(97) 2002 (final): Commission Opinion On Poland's Application 
For Membership Of The European Union' (15 July, Bulletin of the European Union, Supplement 7/97 
1997).
636 The European Commission, 'COM (98) 701 (final): Regular Report From The Commission On 
Poland's Progress Towards Accession' (17 December, 1998).

these.627 The popularity of the procedure of judicial appeal can be partly explained by 
the fact that during the procedure, the OCCP decisions were suspended until the end 
of judicial process. Although in some cases, when it was necessary to immediately 
protect competition or important consumer interests, the President of the OCCP could 
issue a decision with immediate effect. The increasing number and complexity of 
cases led to delays. If in the first years the procedure took about 3-4 months, then at 
the end of year 2000 it lasted four times longer. Moreover, a further appeal to the 
Supreme Court could take another two years.

8.5.2.2. Competition Policy

Although approximation of antitrust legislation had progressed well, according to the 
European Commission’s Opinion of July 1997628, an effort had to be made to adapt 
existing legislation. Replying to this urge, the Polish Government adopted a
programme on “Counteracting Monopolies and Strengthening Competition” in 1998. 
The programme set out the action for promotion of competition and specified further 
steps. It also detailed tasks and responsibilities to be allocated to ministries, which 
were asked to report regularly on the progress achieved in approximation.
In the Report of November 1998, the European Commission assessed again progress 
in approximation of national legislation and declared that Polish competition law was 
only partially harmonised with the Acquis Communautaire.629 The European 
Commission criticised the backlog in this field and noted that it would be almost 
impossible for Poland to comply with the short-term Accession Partnership priorities 
in the field of antitrust and merger legislation.

However, already a year later, the European Commission assessed Poland’s efforts in 
the field of approximation of competition legislation positively. In the Report of 
October 1999, the European Commission did not make any critical remarks with 
regard to competition law in Poland.630 On the contrary, the European Commission 
reported that Poland had made a significant progress in aligning its rules on restrictive 
practices and mergers. The same was repeated in the Report of November 2000, in 
which the European Commission declared that Poland had made again some progress 
in approximation of national legislation.631 The main reason why the European 

627 The Organisation for Economic Co-operation and Development (OECD), 'OECD Reviews Of 
Regulatory Reform: Poland 2002 - From Transition To New Regulatory Challenges' (2002) 75.
628 The European Commission, 'COM(97) 2002 (final): Commission Opinion On Poland's Application 
For Membership Of The European Union' (15 July, Bulletin of the European Union, Supplement 7/97 
1997).
629 The European Commission, 'COM (98) 701 (final): Regular Report From The Commission On 
Poland's Progress Towards Accession' (17 December, 1998).
630 The European Commission, 'COM (1999) 509 (final): Regular Report From The Commission On 
Poland's Progress Towards Accession' (13 October, 1999)
631 The European Commission, 'COM (2000) 709 (final): Regular Report From The Commission On 
Poland's Progress Towards Accession.' (8 November, 2000).
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practices that are important for the market structure. According to the European 
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Transposition of state aid legislation, differently from the transposition of antitrust 
rules, was very slow in Poland. According to the European Commission’s Opinion of 
July 1997 Poland made only limited progress in the area of state aid. 635 This was 
particularly the case with regard to the rules on the functioning of the monitoring 
authority and the establishment of the necessary degree of transparency. The same 
opinion, only with stronger criticism, was repeated in the European Commission’s 
Report of November 1998.636 In that Report the European Commission reported the 

632 Act on Competition and Consumer Protection of 15 December 2000 (entered into force in four 
months, on April 2001).
633 The European Commission, 'COM(2001) 700 (Final) - SEC(2001) 1752: Regular Report from 
The Commission On Poland's Progress Towards Accession.' (13 November, 2001). 
See also: 
634 The European Commission, 'COM(2003) 675 Final - SEC(2003) 1207: Comprehensive Monitoring 
Report On Poland's Preparation For Membership' (5 November, 2003).
635 The European Commission, 'COM(97) 2002 (final): Commission Opinion On Poland's Application 
For Membership Of The European Union' (15 July, Bulletin of the European Union, Supplement 7/97 
1997).
636 The European Commission, 'COM (98) 701 (final): Regular Report From The Commission On 
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according to the European Commission’s Report of October 2002, Poland still needed 
to focus on establishing a more efficient and transparent control of state aid, in 
particular, in ‘aid-sensitive’ sectors like the steel industry.641 The European 
Commission asked Poland to put a system in place to control all aid measures, 
including tax breaks offered to investors in the special economic zones, for which 
authorisation was granted before 2001. Also, Poland had to pay special attention to 
the rescue and re-structuring aid, and the research and development aid, particularly in 
the steel industry. 

The negotiations on competition policy and state aid were one of the most difficult for 
Poland. The European Union did not want to grant any exemptions or transitional 
periods in the field of state aid or antitrust. However, Poland managed to get a number 
of transitional arrangements, including the phasing-out of incompatible fiscal state 
aid, support for environmental protection, and restructuring the steel industry. 
Also, special rules were set out to deal with the so-called existing aid measures.642

All measures which constituted state aid and which did not fulfil the set out conditions 
had to be considered as new aid upon accession for the purpose of the application of 
Article 88(3) of the EC Treaty.

In its final Comprehensive Monitoring Report on the eve of Poland’s accession to the 
European Union, the European Commission recognised that Poland has adopted state 
aid rules covering the main principles of the acquis. It was confirmed that with respect 
to transposition of the substantive rules, Poland satisfied the basic requirement for the 
establishment of the necessary legislative framework. However, in the view of the 
European Commission, the enforcement of state aid rules was not satisfactory up till 
the autumn of 2003.643 Indeed, the incumbent telecommunications operator in Poland 
had a monopoly on international connections until the end of 2002, even though the 

641 The European Commission, 'COM(2001) 700 (Final) - SEC(2001) 1752: Regular Report from 
The Commission On Poland's Progress Towards Accession.' (13 November, 2001).
642 The existing aid put into effect before the date of accession and still applicable after that date had to 
be regarded upon accession as existing aid within the meaning of Article 88(1) of the EC Treaty:
(a) aid measures put into effect before 10 December 1994; or
(b) aid measures listed in an Appendix to the Accession Treaty; or
(c) aid measures which prior to the date of accession were assessed by the state aid monitoring 
authority and found to be compatible with the acquis, and to which the European Commission did not 
raise an objection on the ground of serious doubts as to the compatibility of the measure with the 
common market.
These provisions did not apply to state aid to the transport sector and to activities linked to production, 
processing or marketing of certain products listed in Annex I to the EC Treaty with the exception of 
fisheries products and products derived thereof.
643 The European Commission, 'COM(2003) 675 Final - SEC(2003) 1207: Comprehensive Monitoring 
Report On Poland's Preparation For Membership' (5 November, 2003).

backlog in the field of state aid and expressed the concern regarding Poland’s ability 
to comply with the short-term Accession Partnership priorities. 

A year later, in the Report of October 1999, the European Commission repeated that 
alignment of state aid rules with the Acquis posed problems in Poland.637 The
European Commission urged to adopt the overall law on state aid and underlined that 
this is of the utmost importance. According to the European Commission, 
considerable effort had to be made to combat distortions of competition arising from 
state aid and to align the rules on state monopolies in the energy sector and exclusive 
rights for international telecommunications services with the Acquis Communautaire.

In reply to these critical remarks from the European Commission, the Polish 
Government, namely, the OCCP, started monitoring state aid granted to the 
entrepreneurs. Further, Poland adopted the Framework Law on State Aid638, which 
was based on the fundamental principles of the Acquis Communautaire. The new law 
put in place an ex ante control system of state aid projects with very detailed 
provisions on the control of sectorial, regional and horizontal aid. The law prohibited 
state aid that would infringe competition or substantially hinder the development of 
competition, unless the anticompetitive effect is limited in time and state aid is part of 
a regional or restructuring policy. The latter would suggest that there was an intention 
to perform the assessments of the anticompetitive effect of the granted state aid. 
However, the application of law relied primarily on technical rules.639 This might be 
explained by the fact that the staff lacked the experience in the application of state aid 
control law and, therefore, relied on technical rules.

After Poland introduced these changes, the European Commission issued a positive 
opinion on progress in approximation of national legislation in the area of state aid 
control.640 Moreover, it was also noted that the OCCP had drawn up a relatively 
satisfactory inventory of state aid. The main challenge, according to the European 
Commission, was still the absence of a plan for the effective application of the 
existing rules on antitrust and state aid. To that end, the OCCP was called on to 
establish a system of more dissuasive and effective penalties with regard to restrictive 
agreements that distort competition. 

In 2002, the OCCP made an effort to create a market supervision system for products 
under community directives and fuel a quality monitoring system. However, 

637 The European Commission, 'COM (1999) 509 (final): Regular Report From The Commission On 
Poland's Progress Towards Accession' (13 October, 1999).
638 Framework law on State Aid came into force in January 2001
639 The Organisation for Economic Co-operation and Development (OECD), 'OECD Reviews Of 
Regulatory Reform: Poland 2002 - From Transition To New Regulatory Challenges' (2002).
640 See: The European Commission, 'COM (2000) 709 (final): Regular Report From 
The Commission On Poland's Progress Towards Accession.' (8 November, 2000). But especially: Act 
on Competition and Consumer Protection of 15 December 2000 (entered into force in four months, on 
April 2001).
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according to the European Commission’s Report of October 2002, Poland still needed 
to focus on establishing a more efficient and transparent control of state aid, in 
particular, in ‘aid-sensitive’ sectors like the steel industry.641 The European 
Commission asked Poland to put a system in place to control all aid measures, 
including tax breaks offered to investors in the special economic zones, for which 
authorisation was granted before 2001. Also, Poland had to pay special attention to 
the rescue and re-structuring aid, and the research and development aid, particularly in 
the steel industry. 

The negotiations on competition policy and state aid were one of the most difficult for 
Poland. The European Union did not want to grant any exemptions or transitional 
periods in the field of state aid or antitrust. However, Poland managed to get a number 
of transitional arrangements, including the phasing-out of incompatible fiscal state 
aid, support for environmental protection, and restructuring the steel industry. 
Also, special rules were set out to deal with the so-called existing aid measures.642

All measures which constituted state aid and which did not fulfil the set out conditions 
had to be considered as new aid upon accession for the purpose of the application of 
Article 88(3) of the EC Treaty.

In its final Comprehensive Monitoring Report on the eve of Poland’s accession to the 
European Union, the European Commission recognised that Poland has adopted state 
aid rules covering the main principles of the acquis. It was confirmed that with respect 
to transposition of the substantive rules, Poland satisfied the basic requirement for the 
establishment of the necessary legislative framework. However, in the view of the 
European Commission, the enforcement of state aid rules was not satisfactory up till 
the autumn of 2003.643 Indeed, the incumbent telecommunications operator in Poland 
had a monopoly on international connections until the end of 2002, even though the 

641 The European Commission, 'COM(2001) 700 (Final) - SEC(2001) 1752: Regular Report from 
The Commission On Poland's Progress Towards Accession.' (13 November, 2001).
642 The existing aid put into effect before the date of accession and still applicable after that date had to 
be regarded upon accession as existing aid within the meaning of Article 88(1) of the EC Treaty:
(a) aid measures put into effect before 10 December 1994; or
(b) aid measures listed in an Appendix to the Accession Treaty; or
(c) aid measures which prior to the date of accession were assessed by the state aid monitoring 
authority and found to be compatible with the acquis, and to which the European Commission did not 
raise an objection on the ground of serious doubts as to the compatibility of the measure with the 
common market.
These provisions did not apply to state aid to the transport sector and to activities linked to production, 
processing or marketing of certain products listed in Annex I to the EC Treaty with the exception of 
fisheries products and products derived thereof.
643 The European Commission, 'COM(2003) 675 Final - SEC(2003) 1207: Comprehensive Monitoring 
Report On Poland's Preparation For Membership' (5 November, 2003).
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thus, determined the pattern of transplantation of the Acquis Communautaire in the 
three periods (the early period, pre-accession, and accession) of the integration into 
the European Union process.

The case study findings are analysed with the help of the analytical framework. In this 
framework recipient system related conditions are grouped into four categories 
according to the logic of the explanatory claim about the condition’s effect: structural,
institutional, ideational, and psychological.645

8.6.1. The Early Period

During the early period, Poland was reluctant to approximate national competition 
law with the Acquis Communautaire despite the presence of a number of conditions 
that, according to the reviewed literature on legal transplants and policy transfer, 
supported legal borrowing from the European Union. Instead, Poland opted for 
American legal transplants, which were successfully adopted despite some less 
favourable circumstances.646 Moreover, Poland opted for American legal transplants, 
while at the same time having political and economic relationships evolving with the 
European Union. The analysis below attempts to establish what conditions caused this 
to happen.

The case study on transplantation of Acquis Communautaire during the early period 
revealed that most of the literature-identified conditions for legal borrowing had a 
facilitating effect. For instance, almost all ideational conditions had a facilitating 
effect on the reception of legal transplants. First of all, there was a clear preference of 
the Polish Government for the European legal transplants. As early as 1990, the Polish 
Government issued a recommendation on harmonisation of new legislation with the 
European Community’s requirements. Although this move by the Polish Government 
probably cannot be qualified as a strong push, it was still a kind of a (soft?) push from 
the ruling elite to opt for the European legal solutions. Furthermore, already at that 
time Poland set up governmental institutions for integration to the European Union, 
which could be seen as the start of the institutional setting necessary for managing the 
reception of legal transplants. Also, the circumstances that there was the consensual 
political culture and that there was no opposition for the reforms, potentially 
supported the reception of the European legal transplants. 

Similarly as with ideational conditions, there were institutional conditions, which 
supported the reception of legal transplants. At the same time, there were no
institutional constraints. For instance, although Polish bureaucracy suffered from a

645 See a detailed description of the Theoretical Analytical Framework in Chapter 4, Section 4.5 
Recipient System Conditions.
646 See analysis on features of American competition law in the Polish competition law (Chapter 8, 
Section 8.3 Polish Competition Law before Transplantation, especially 2nr, 3rd, 4th, and 6th paragraphs).

process of partial privatisation of the state-owned telephone monopoly was started 
years ago.644

The European Commission acknowledged the work the Polish Government carried 
out on restrictive practices, but, at the same time, stressed that more care is needed to 
ensure that state aid rules are correctly applied. In particular, shortcomings were 
identified in the handling of state aid for rescue and restructuring, as well as in state 
aid for research and development. In these areas, according to the European 
Commission, the assessment of state aid measures had not always been carried out in 
line with the acquis and diverged from the European Commission’s practice. 
Also, the European Commission expressed its concern about state aid measures aimed 
at bailing out several troubled shipyards. It was remarked that state aid measures 
destined for companies in restructuring (the so-called "anti-crisis" package) must be 
compatible with the EU rules on rescue and restructuring aid. In general, according to 
the European Commission, the reinforced efforts were required to ensure fully 
satisfactory enforcement. 

According to the European Commission, Poland partially met the commitments and 
requirements arising from the Accession Negotiations in state aid area. In order to 
complete preparations for membership, Poland was urged to ensure proper 
enforcement of all state aid measures, particularly of aid destined for rescue and 
restructuring as well as research and development purposes. Furthermore, Poland had 
to ensure that all state aid measures for companies active in the sensitive sectors 
(particularly shipbuilding and ship repair) were in full compliance with the special 
rules applicable in these industries. Poland was advised to pay more attention to 
finalising adoption and to ensure implementation of the amendments to the Act on 
Special Economic Zones, in order to introduce the agreed modifications of the fiscal 
benefits by accession. Finally, Poland had to ensure full implementation of the agreed 
framework for the restructuring of the steel industry, and in particular, guarantee that 
no restructuring or any other incompatible aid is granted to steel companies that are 
not covered by the Protocol on steel.

8.6. What conditions were important?

What conditions were shaping the general transplantation process in Poland? And 
what conditions were shaping the pattern of reception of EU competition policy and 
state aid control acquis in particular? The section discusses the findings of the case 
study with the aim to identify the recipient system conditions that were necessary and, 

644 Dan Saugstrup and others, 'Report On The Expected Development Of The Regulatory Situation In 
European Countries Relevant For The SERENATE Project' (Terena 2003) 
<https://www.terena.org/publications/files/SERENATE-D7.pdf> accessed 7 March 2015, 62.
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thus, determined the pattern of transplantation of the Acquis Communautaire in the 
three periods (the early period, pre-accession, and accession) of the integration into 
the European Union process.

The case study findings are analysed with the help of the analytical framework. In this 
framework recipient system related conditions are grouped into four categories 
according to the logic of the explanatory claim about the condition’s effect: structural,
institutional, ideational, and psychological.645

8.6.1. The Early Period

During the early period, Poland was reluctant to approximate national competition 
law with the Acquis Communautaire despite the presence of a number of conditions 
that, according to the reviewed literature on legal transplants and policy transfer, 
supported legal borrowing from the European Union. Instead, Poland opted for 
American legal transplants, which were successfully adopted despite some less 
favourable circumstances.646 Moreover, Poland opted for American legal transplants, 
while at the same time having political and economic relationships evolving with the 
European Union. The analysis below attempts to establish what conditions caused this 
to happen.

The case study on transplantation of Acquis Communautaire during the early period 
revealed that most of the literature-identified conditions for legal borrowing had a 
facilitating effect. For instance, almost all ideational conditions had a facilitating 
effect on the reception of legal transplants. First of all, there was a clear preference of 
the Polish Government for the European legal transplants. As early as 1990, the Polish 
Government issued a recommendation on harmonisation of new legislation with the 
European Community’s requirements. Although this move by the Polish Government 
probably cannot be qualified as a strong push, it was still a kind of a (soft?) push from 
the ruling elite to opt for the European legal solutions. Furthermore, already at that 
time Poland set up governmental institutions for integration to the European Union, 
which could be seen as the start of the institutional setting necessary for managing the 
reception of legal transplants. Also, the circumstances that there was the consensual 
political culture and that there was no opposition for the reforms, potentially 
supported the reception of the European legal transplants. 

Similarly as with ideational conditions, there were institutional conditions, which 
supported the reception of legal transplants. At the same time, there were no
institutional constraints. For instance, although Polish bureaucracy suffered from a

645 See a detailed description of the Theoretical Analytical Framework in Chapter 4, Section 4.5 
Recipient System Conditions.
646 See analysis on features of American competition law in the Polish competition law (Chapter 8, 
Section 8.3 Polish Competition Law before Transplantation, especially 2nr, 3rd, 4th, and 6th paragraphs).
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bureaucracies”649, featuring flourishing patronage and nepotism650, and being 
inflexible and inefficient. Thus, it can be concluded that there were a number of 
structural conditions with counterproductive effect for the transplantation of the 
European legal transplants to Poland in the early period.

However, the case study revealed that Poland did accept foreign legal transplants, 
despite the counterproductive effect of some present structural conditions. Moreover, 
Poland accepted the American legal transplants, which, according to the legal 
transplants literature, would be even more difficult to accept than the European ones. 
Indeed, if there is geographical proximity to the European Union, there is no such 
with the United States. This questions the presumption found in the legal transplants
literature about necessity of structural closeness. Moreover, there was a clear bias 
towards the European legal tradition. Also, there was a soft push from ruling elite to 
opt for the European legal transplants. Thus, the American legal transplants were 
accepted even with more structural constraints than it would be in the case of the EU 
legal transplants. This begs the question how it was possible that American legal 
transplants were incorporated despite the presence of structural constraints and 
Poland’s clear orientation towards the European Union. Does it mean that structural 
conditions are only necessary, but not sufficient? In other words, the conjunction is 
that for incorporation of foreign legal transplants, the presence of facilitating 
structural conditions is necessary, but not sufficient, especially, if most of the 
ideational, institutional, and psychological conditions are satisfied. Consequently, 
other conditions have a more substantial role in determining the outcome of legal 
transplantation. However, such line of arguing fails to explain why Poland accepted 
the American legal transplants, despite the clear bias towards the European ones. 
Indeed, not only there was a greater number of structural dissimilarities in the case of 
reception of American transplants, but also there were some structural conditions that 
supported the reception of the European legal transplants, rather than American. This 
means that the requirement of the existence of structural similarities between 
exporting and importing legal systems can be ignored, because these are not only 
insufficient for the transfer to happen, but are also unnecessary. Thus, it can be 
suggested that probably other conditions or circumstances undermined the importance 
of structural conditions in this case.

649 A picturesquely epithet by Edward Lucas, the International Editor at “The Economist”, in the 
column “Wider Europe”. In this column he describes “the rigmarole” involved in moving a one-person 
business from one district of Warsaw to another. Remarkable, that the story was told about the practice 
of Polish bureaucracy already after the accession. See: Edward Lucas, 'A Moving Story Of Polish 
Bureaucracy' European Voice(2008) <http://www.europeanvoice.com/other-voices/a-moving-story-of-
polish-bureaucracy/> accessed 5 March 2015.
See also another article by Lucas, in which a situation is described, when a citizen was “screamed at for 
incompetence” after he produced the wrong document in front of an official: Edward Lucas, 
'Polish Bureaucracy: The Vogons Of The East' [2012] The Economist.
650 'Bureaucracy In Poland' <http://www.polishforums.com/everyday-life-7/bureaucracy-poland-6662/> 
accessed 23 March 2015.

rather negative image, it did not shadow the national competition authority. Moreover,
foreign experts assessed the national Competition Office as competent, proactive, and 
able to successfully advocate competition policy at the governmental level. Besides,
Poland’s Competition Office was evaluated as very well resourced, in comparison to 
other countries of the region and even in comparison to member states of the 
European Union.647

Also, there were some structural conditions that facilitated legal transplantation. For 
instance, there was a clear recipient country’s bias towards the European transplant, 
because of its accessibility, commonness in legal tradition, and the degree of prestige. 
Also, there was a growing economic interdependency between the European Union 
and Poland as a result of set up bilateral economic cooperation and continuous 
intensification of trade relations between the two parties.648

Finally, the situation with regard to the two psychological conditions also was 
supportive for the reception of legal transplants. First of all, the post-socialist society 
was seeking for a legal change, rather than trying to keep old rules. Thus, there was no 
societal inertia to the legal change in Poland. Second, there was also a clear 
understanding for the need of economic and legal reform. Indeed, Poland was looking 
for foreign legal and regulatory expertise.
On the other hand, there was a number of structural conditions that were counter-
effective. For example, there was an apparent dissimilarity in market ideologies 
between Poland and the European Union in the early years of transition. Also, there 
the socio-political environment differed too. Poland, being in the middle of great 
socio-political changes going on, was far from similar to member states in the sense of 
socio-political environment. Third, there were immense differences with regard to the 
availability of economic resources. Poland found itself in a deepening economic 
crisis, followed by dramatically growing unemployment, and, as a consequence,
rapidly widening social and economic inequality. This, in addition to the growing 
foreign debt, which, although was not crucial for the stability of the country, did not 
contribute to Poland’s wealth.  Fourth, there were significant dissimilarities between 
Polish and EU’s bureaucracies. Poland’s public administration, similarly as public 
administrations in other Central Eastern European countries, was deteriorated by the 
burden of Soviet legacy. Even several years after the accession the Polish bureaucracy
is continued to be described as an organisation suffering from the “lingering control-
freaky Bolshevik mind-set and the legacy of the Ottoman, Hapsburg and Czarist 

647 For broader elaboration of the argument please refer to the text in previous sections: Section 8.5.1.1. 
Institutions, in particular, 1st and 2nd paragraphs; and Section 8.5.2.1. Institutions, in particular, 3rd

paragraph.
648 However, there was no interdependency in a political sphere, because the existent agreements 
between Poland and the European Union did not provide a clear perspective of membership in the 
European Union to Poland.
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bureaucracies”649, featuring flourishing patronage and nepotism650, and being 
inflexible and inefficient. Thus, it can be concluded that there were a number of 
structural conditions with counterproductive effect for the transplantation of the 
European legal transplants to Poland in the early period.

However, the case study revealed that Poland did accept foreign legal transplants, 
despite the counterproductive effect of some present structural conditions. Moreover, 
Poland accepted the American legal transplants, which, according to the legal 
transplants literature, would be even more difficult to accept than the European ones. 
Indeed, if there is geographical proximity to the European Union, there is no such 
with the United States. This questions the presumption found in the legal transplants
literature about necessity of structural closeness. Moreover, there was a clear bias 
towards the European legal tradition. Also, there was a soft push from ruling elite to 
opt for the European legal transplants. Thus, the American legal transplants were 
accepted even with more structural constraints than it would be in the case of the EU 
legal transplants. This begs the question how it was possible that American legal 
transplants were incorporated despite the presence of structural constraints and 
Poland’s clear orientation towards the European Union. Does it mean that structural 
conditions are only necessary, but not sufficient? In other words, the conjunction is 
that for incorporation of foreign legal transplants, the presence of facilitating 
structural conditions is necessary, but not sufficient, especially, if most of the 
ideational, institutional, and psychological conditions are satisfied. Consequently, 
other conditions have a more substantial role in determining the outcome of legal 
transplantation. However, such line of arguing fails to explain why Poland accepted 
the American legal transplants, despite the clear bias towards the European ones. 
Indeed, not only there was a greater number of structural dissimilarities in the case of 
reception of American transplants, but also there were some structural conditions that 
supported the reception of the European legal transplants, rather than American. This 
means that the requirement of the existence of structural similarities between 
exporting and importing legal systems can be ignored, because these are not only 
insufficient for the transfer to happen, but are also unnecessary. Thus, it can be 
suggested that probably other conditions or circumstances undermined the importance 
of structural conditions in this case.

649 A picturesquely epithet by Edward Lucas, the International Editor at “The Economist”, in the 
column “Wider Europe”. In this column he describes “the rigmarole” involved in moving a one-person 
business from one district of Warsaw to another. Remarkable, that the story was told about the practice 
of Polish bureaucracy already after the accession. See: Edward Lucas, 'A Moving Story Of Polish 
Bureaucracy' European Voice(2008) <http://www.europeanvoice.com/other-voices/a-moving-story-of-
polish-bureaucracy/> accessed 5 March 2015.
See also another article by Lucas, in which a situation is described, when a citizen was “screamed at for 
incompetence” after he produced the wrong document in front of an official: Edward Lucas, 
'Polish Bureaucracy: The Vogons Of The East' [2012] The Economist.
650 'Bureaucracy In Poland' <http://www.polishforums.com/everyday-life-7/bureaucracy-poland-6662/> 
accessed 23 March 2015.
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accessibility for Poland despite the lack of proximity between Poland and the United 
States in many cultural, social and legal domains. Consequently, the foreign advocacy 
for legal transplants could be seen as a condition that increases chances that the target 
country will opt for the advocated legal solutions in a state of competition between 
alternative foreign legal solutions, even when the advocated solution is not supported 
by any structural condition whereas non-advocated one is.  

It should be noted that the United States not only advocated the American legal 
solutions, but also provided help, support and assistantship for their incorporation into 
importing legal systems. For instance, in Poland, American experts advised and 
provided comments on Polish legislative drafts and taught local administration how to 
apply and enforce the antitrust rules. The assistance in incorporating legal transplants 
ensured that American legal transplants were accepted despite the existent structural 
differences between the exporting and the recipient legal systems and the persistent 
institutional shortcomings in the recipient country.
Thus, it can be concluded that the specific qualities of the American legal transplant, 
together with the external advocacy, explain Poland’s choice for the American legal 
transplants in place of the European ones. Then, the incorporation of the chosen legal 
transplants was further facilitated by technical assistantship and support provided by 
American legal experts. 

In summary, the following circumstances influenced Poland, in the early period, to 
choose and accept the American legal transplants, and not the European ones: (1) the 
specific qualities of the American legal transplant matched the current policy choices 
of Poland, while the European ones did not; (2) there was external advocacy for the 
American legal transplants, while none for the European models; (3) there was 
external technical assistance provided that smoothened the process of incorporation 
and application of the American legal transplants. 

On the abstract level, it can be said that in an environment, where several foreign legal 
transplants compete, the choice for the particular legal transplant is influenced by 
following conditions: (1) the external advocacy for the legal transplant increases the 
chances that the recipient country will opt for the advocated legal transplant; (2) the
specific qualities of the legal transplant, like the match with the current policy needs 
of the recipient country, make it more desirable for the elite of the recipient country.
Finally, the external help, such as technical support and assistance, provides that even 
legal transplants with low structural proximity, are incorporated and applied.

8.6.2. Pre-Accession

The national ratification of the Europe Agreement, what created a legal commitment 
to approximate national legislation with Acquis Communautaire, opened the door for 
the European legal transplants. With the start of the period of pre-accession, Poland 

Indeed, the early period in Poland is a special case in that Poland could choose from
several competing alternatives: the European transplants or the American ones. What 
was special about the American legal transplants that those were chosen and accepted,
instead of the European legal solutions? The immediate suggestion would be that, 
probably, not only the recipient country related conditions, but also the qualities of the 
legal transplant, do matter, especially, in the state of competition between foreign 
legal transplants. Indeed, as a matter of fact, the American antitrust law substantially 
differed in substance and enforcement from the European competition rules of that 
time. For instance, the American antitrust enforcement policy relied mainly on 
economic investigations, whereas the European competition policy enforcement was 
based on a very legalistic approach at that time.651 Consequently, Poland opted for the 
American antitrust policy with a stronger economic component, because it better 
corresponded with the needs of the transition economy.652 Also, the closeness of the 
American antitrust policy to a neoliberal ideology of the market, while, at the same 
time, paying the tribute to protection of small traders, matched well with the policy 
goals of the Polish Government, who sought to create a free market economy and, at 
the same time, to protect a significant share of small-private entrepreneurship. Thus, it 
can be said that specific qualities of the American legal transplant made it appear
more suitable for the Polish economic situation and better matching the national 
policy goals in the eyes of Polish authorities. Consequently, specific qualities of the 
legal transplant contributed to that Poland chose for American regulatory law.

However, a case study also revealed that the American legal transplants, differently 
from the European ones, were actively promoted by American governmental 
experts.653 In the time, when the European Union was rather reluctant to make any 
commitment with regard to the enlargement, Poland, similarly as other transition 
economies in Central Eastern Europe, became a target of American legal 
‘missionaries’ from the Federal Trade Commission and the Department of Justice. 
The American antitrust experts arrived on the scene of the crumbling Soviet empire 
very early on and promoted ideas on antitrust that were popular at that time in the 
United States as well as shared their experience on enforcement of antitrust policies. It 
can be said that the active promotion of the American legal transplants increased their 

651 For broader elaboration on differences between the US and the EU approaches in competition 
policy, especially with regard to vertical restrains, and the enforcement see Chapter 7, Section 7.5. EU 
Competition Policy in the Period of Transfer, especially 2nd paragraph). 
On particularities of EU competition policy enforcement, especially with regard to the conflict between 
different short term and long term legal and economic goals, see Chapter 7, Section 7.4.3. Areas of 
Implementation: Common vs. National Interests, especially, 4th paragraph.
More on shift in economic and political ideology as well as in institutional enforcement structure of EU 
competition policy see Chapter 7, Section 7.4.2. Role and Objectives.
652 On suitability of American competition law for Poland in the early years of transition see Chapter 8, 
Section 8.3. Polish Competition Law before Transplantation.
653 On the role of American experts and relevant references see: Chapter 8, Section 8.3. Polish 
Competition Law before Transplantation, especially Sub-Section 8.3.1. Competition Policy, 4tha and 6th

paragraph; and Sub-Section 8.3.2. State Aid 1st paragraph; Section 8.5.1.1. Institutions, especially 1st

and 2nd paragraphs).
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accessibility for Poland despite the lack of proximity between Poland and the United 
States in many cultural, social and legal domains. Consequently, the foreign advocacy 
for legal transplants could be seen as a condition that increases chances that the target 
country will opt for the advocated legal solutions in a state of competition between 
alternative foreign legal solutions, even when the advocated solution is not supported 
by any structural condition whereas non-advocated one is.  

It should be noted that the United States not only advocated the American legal 
solutions, but also provided help, support and assistantship for their incorporation into 
importing legal systems. For instance, in Poland, American experts advised and 
provided comments on Polish legislative drafts and taught local administration how to 
apply and enforce the antitrust rules. The assistance in incorporating legal transplants 
ensured that American legal transplants were accepted despite the existent structural 
differences between the exporting and the recipient legal systems and the persistent 
institutional shortcomings in the recipient country.
Thus, it can be concluded that the specific qualities of the American legal transplant, 
together with the external advocacy, explain Poland’s choice for the American legal 
transplants in place of the European ones. Then, the incorporation of the chosen legal 
transplants was further facilitated by technical assistantship and support provided by 
American legal experts. 

In summary, the following circumstances influenced Poland, in the early period, to 
choose and accept the American legal transplants, and not the European ones: (1) the 
specific qualities of the American legal transplant matched the current policy choices 
of Poland, while the European ones did not; (2) there was external advocacy for the 
American legal transplants, while none for the European models; (3) there was 
external technical assistance provided that smoothened the process of incorporation 
and application of the American legal transplants. 

On the abstract level, it can be said that in an environment, where several foreign legal 
transplants compete, the choice for the particular legal transplant is influenced by 
following conditions: (1) the external advocacy for the legal transplant increases the 
chances that the recipient country will opt for the advocated legal transplant; (2) the
specific qualities of the legal transplant, like the match with the current policy needs 
of the recipient country, make it more desirable for the elite of the recipient country.
Finally, the external help, such as technical support and assistance, provides that even 
legal transplants with low structural proximity, are incorporated and applied.

8.6.2. Pre-Accession

The national ratification of the Europe Agreement, what created a legal commitment 
to approximate national legislation with Acquis Communautaire, opened the door for 
the European legal transplants. With the start of the period of pre-accession, Poland 
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membership in the European Union. Consequently, Poland started factual preparations 
for integration to the European Union. 
However, even before the decision of the European Council in Copenhagen, Poland’s 
Government established institutions responsible for coordination of the country’s 
integration to the European Union, adopted programming documents on 
approximation of national legislation with the EU Acquis Communautaire, and 
established a monitoring system to assess progress in approximation. It can be said 
that there was ‘a predisposition to the act of borrowing’, influenced by the policy 
discourse, and the ‘preparedness to borrow’ was rapidly being developed.

As a result, the European legal transplants acquired an exceptional status as compared 
to any other foreign legal transplant. This exceptionality was strengthened even more, 
when the European Union established a formal requirement that aspiring countries 
must accept the Acquis Communautaire if they are to join the European Union.
It was thus obvious that countries aspiring for membership of the European Union 
will opt exclusively for the European legal models. This was the end of any 
competition between foreign legal transplants: only European legal models could have 
been accepted. For the United States, that was a clear sign that it is a high time to 
round up its legislative advisory mission to Central Eastern European countries. As a 
consequence, the two conditions, ‘the foreign advocacy’ and ‘the technical 
assistantship’, that promoted the American legal transplants during the early period 
ceased to exist. 

However, neither Poland’s political aspiration to join the European Union, nor the 
approximation requirement of the European Union were sufficient to further
approximation of Poland’s competition policy, although the two circumstances did
promote a general approximation in Poland. This raises the second question: why was
the process of approximation in the area of competition policy different from general 
approximation and what conditions did influence that the incorporation of the 
European legal transplants was postponed? 

The case study revealed several ideational and institutional conditions that constrained 
the approximation of Polish national law with the EU Acquis Communautaire.
Most ideational conditions are associated with the confusion around the meaning and 
scope of the approximation requirement, which the European Union imposed on 
Poland and other aspirant countries. In Poland this confusion could be traced in
several legal discourses. First of all, it was argued that the approximation requirement
in the European (Association) Agreement did not create an obligation to approximate 
national legislation, because it was not explicit. Second, there was the popular belief
that the approximation requirement refers only to ‘the use of best endeavours’ in 
bringing in line national legislation, but not the factual harmonisation. Also, it was 
pointed to the fact that the text of the Europe Agreement did not include any 
perspective of membership of the European Union and, thus, there is no need for 
approximation. Indeed, it was commonly believed that approximation of national 

started to transplant the European regulatory models. In many cases these were the 
first legal transplants after the reestablishment of independence, however, not in the 
area of competition policy. As it was discussed in a prior section, during the early 
period, Poland had accepted the American legal transplants introducing the main 
principles of antitrust into the Polish regulatory landscape, some of which remained 
till the start of the accession period. Also, in most policy areas, transplantation of the 
European legal transplants aimed at modernisation of the national regulatory laws. 
However, again, this was not the case in the field of competition policy. As a matter 
of fact, Polish competition law was already ‘modernised’ through incorporation and 
application of the American legal transplants. 

Nevertheless, with the start of the pre-accession period, Poland opted exclusively for 
the European legal transplants. Consequently, in the area of competition policy 
transplantation of the EU legal principles could be seen as a major shift in the legal 
transplantation process, as Poland switched from the American to the European 
regulatory models. Moreover, Poland not only transplanted exclusively the European 
legal solutions, but also started to replace the earlier incorporated American antitrust 
rules and concepts. It is important to note that the reason to start the replacement of 
American legal transplants was not their malfunctioning. Also, there was no need for 
a modernisation of Polish competition policy. Moreover, the existent competition 
rules that contained features of American antitrust law were in many aspects more 
suitable for the Polish economic situation of that time than the European regulatory 
models. In fact, some European competition rules could not be even applied in the 
existent market conditions in Poland. For instance, both the introduced general ban on 
entering monopolistic agreements and the enforcement against vertical restraints were 
not really needed, because at that time market entry was not a problem in Poland. 

This raises the first question: why did Poland opt for the less suitable European 
competition rules, which it ignored during the early period, and why did it replace the 
existent effective legal rules with the less suitable? 

The case study showed that with the start of the pre-accession period, the formal and 
political interdependency was created between Poland and the European Union. 
First of all, by the Europe Agreement that finally came into force and established the 
association between the European Union and Poland. This was supported by the fact 
that national ratification of the Europe Agreement created the commitments under 
national law to approximate national legislation with the Acquis Communautaire.
Second, the European Union’s decision to start the enlargement process towards 
Central Eastern Europe made Poland’s governing elite believe that membership in the 
European Union will be achieved in the short-term. Indeed, in 1993 the European 
Council in Copenhagen established that aspiring associated countries from Central 
Eastern Europe shall become members of the European Union as soon as they will be 
able to assume membership obligations, including the adoption of Acquis 
Communautaire. Soon afterwards, Poland submitted an official application for 
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membership in the European Union. Consequently, Poland started factual preparations 
for integration to the European Union. 
However, even before the decision of the European Council in Copenhagen, Poland’s 
Government established institutions responsible for coordination of the country’s 
integration to the European Union, adopted programming documents on 
approximation of national legislation with the EU Acquis Communautaire, and 
established a monitoring system to assess progress in approximation. It can be said 
that there was ‘a predisposition to the act of borrowing’, influenced by the policy 
discourse, and the ‘preparedness to borrow’ was rapidly being developed.

As a result, the European legal transplants acquired an exceptional status as compared 
to any other foreign legal transplant. This exceptionality was strengthened even more, 
when the European Union established a formal requirement that aspiring countries 
must accept the Acquis Communautaire if they are to join the European Union.
It was thus obvious that countries aspiring for membership of the European Union 
will opt exclusively for the European legal models. This was the end of any 
competition between foreign legal transplants: only European legal models could have 
been accepted. For the United States, that was a clear sign that it is a high time to 
round up its legislative advisory mission to Central Eastern European countries. As a 
consequence, the two conditions, ‘the foreign advocacy’ and ‘the technical 
assistantship’, that promoted the American legal transplants during the early period 
ceased to exist. 

However, neither Poland’s political aspiration to join the European Union, nor the 
approximation requirement of the European Union were sufficient to further
approximation of Poland’s competition policy, although the two circumstances did
promote a general approximation in Poland. This raises the second question: why was
the process of approximation in the area of competition policy different from general 
approximation and what conditions did influence that the incorporation of the 
European legal transplants was postponed? 

The case study revealed several ideational and institutional conditions that constrained 
the approximation of Polish national law with the EU Acquis Communautaire.
Most ideational conditions are associated with the confusion around the meaning and 
scope of the approximation requirement, which the European Union imposed on 
Poland and other aspirant countries. In Poland this confusion could be traced in
several legal discourses. First of all, it was argued that the approximation requirement
in the European (Association) Agreement did not create an obligation to approximate 
national legislation, because it was not explicit. Second, there was the popular belief
that the approximation requirement refers only to ‘the use of best endeavours’ in 
bringing in line national legislation, but not the factual harmonisation. Also, it was 
pointed to the fact that the text of the Europe Agreement did not include any 
perspective of membership of the European Union and, thus, there is no need for 
approximation. Indeed, it was commonly believed that approximation of national 
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alternative way of thinking made them easier to understand the European concepts. 
Thus, we cannot interpret this institutional condition as a possible constraint, because 
its effect was opposite: ‘the organisational past experience’ with enforcement of 
advanced American transplants facilitated the reception of the European legal 
transplants. 

The case study revealed several causes of delay in approximation in the field of 
competition policy, and, even more so, in the area of state aid control.
First of all, the incorporation of the European legal transplants was considered as 
rather a future project, than a present necessity. This belief was further  strengthened 
by the confusion, which has developed in the early years of the pre-accession, about 
the extent of approximation and its necessity at the current stage of integration.
Second, the existent competition policy ‘was effective and the payoffs associated with 
it were low’. Indeed, although Poland was even proactive in preparations for 
membership of the European Union, the fact that current competition policy was 
meeting the regulatory needs, and, actually, better matched the market of that time 
than the European models, contributed to the postponement of the approximation of 
national legislation with the Acquis Communautaire in the field of competition policy 
and state aid control. For the same reason Poland continued to apply a number of 
export aid schemes, which were incompatible with the Community’s acquis.

8.6.3. Accession

The accession period is different from other periods of integration in the amount of 
approximation tasks that needed to be completed in time. The approximation of 
national legislation acquired the greatest speed ever. The most important reason for 
this was the establishment of a ‘progress in approximation’ criterion by the European 
Union: progress in approximation of national legislation with the Acquis 
Communautaire became an indicator of preparedness for membership of the European 
Union. In addition to this the European Union clearly communicated that ‘the best 
endeavours’ are not sufficient for fulfilment of the approximation requirement and 
that only the approximation results will count in establishing the preparedness of the 
candidate country. Moreover, it appeared that the European Commission referred to 
progress in approximation of national legislation not only when assessing the 
preparedness for membership in the European Union, but also when deciding upon 
opening and closing of negotiations chapters. 
These two aspects, the establishment that progress in approximation of national 
legislation is a criterion of preparedness for membership and the importance given to 
the progress achieved in approximation for opening the negotiations, required that 
candidate countries put more attention to the process of legal transplantation. This 
resulted in the greater involvement of the Government into the approximation process 
by strengthening coordination and control of approximation activities. The latter 
resulted in more centralisation of the approximation process. The centralisation also 

legislation with the Acquis Communautaire is not required before Poland’s factual 
accession to the European Union. Then, with regard to the scope of approximation, 
some Polish legal experts drafted parallels between the legal approximation process in 
the prospective member states and the legal harmonisation process within the 
European Union, which does not require absolute harmonisation. 

In addition to these beliefs and arguments, there was an unresolved issue of the 
legality of references to EU secondary law by national administrative and judicial 
bodies. Indeed, the European Union, being cautious and wary, refused the access of 
Polish courts to the ECJ for the purpose of clarification of Acquis Communautaire 
matters. One should recall that in the past the European Union had, however, a 
different policy in this regard. For instance, during the accession of Greece, the 
European Union suggested that Greece might ask the ECJ for ‘preliminary rulings’. 
However, during the fourth enlargement the European Union was afraid to grant such 
access for a number of legal and political reasons. As a result, the question of 
interpretation of the transplanted and not yet transplanted European law provisions 
was factually left to the Polish courts and administrative bodies. Since Polish courts 
and administrative bodies did not dare to assume the responsibility of interpretation of 
the foreign law, they preferred to avoid the application of EU law principles in cases 
they had to or could refer to EU law. Consequently, this constrained the application of 
transplanted or yet to be transplanted European principles as well as transplantation of 
the Acquis Communautaire through the judiciary and administrative decision-making. 

Altogether, it seems that a confusion about the need and the extent of the 
approximation requirement constrained the europeanisation of Polish competition law 
during the pre-accession period. The effect of the confusion was further strengthened 
by the refusal to grant access to the ECJ for Polish courts for clarification of Acquis
matters. On the other hand, these constraints were temporary. The confusion about the 
approximation requirement started to disappear with the publication of a White Paper
and was finally resolved with strong national reasoning for the need to approximate 
national legislation. However, Poland’s competition policy, differently from some 
other national policies, remained insufficiently approximated with the Acquis 
Communautaire.

Thus, the above discussed structural (‘proximity and interdependence’), institutional 
(‘a push from ruling elite’, ‘national approximation commitment’), and ideational 
(‘national reasoning for the need of approximation’) conditions were not sufficient to 
provide full approximation of Poland’s competition policy during the pre-accession, it
did manage to promote the approximation process in general.

With regard to ‘the organisational past experience’, it should be noted that the 
experience gained through the application of the American legal transplants did not 
hinder, but, on the contrary, facilitated the adoption of the European legal concepts. 
According to the officials of the Polish Competition Office, a familiarity with the 
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alternative way of thinking made them easier to understand the European concepts. 
Thus, we cannot interpret this institutional condition as a possible constraint, because 
its effect was opposite: ‘the organisational past experience’ with enforcement of 
advanced American transplants facilitated the reception of the European legal 
transplants. 

The case study revealed several causes of delay in approximation in the field of 
competition policy, and, even more so, in the area of state aid control.
First of all, the incorporation of the European legal transplants was considered as 
rather a future project, than a present necessity. This belief was further  strengthened 
by the confusion, which has developed in the early years of the pre-accession, about 
the extent of approximation and its necessity at the current stage of integration.
Second, the existent competition policy ‘was effective and the payoffs associated with 
it were low’. Indeed, although Poland was even proactive in preparations for 
membership of the European Union, the fact that current competition policy was 
meeting the regulatory needs, and, actually, better matched the market of that time 
than the European models, contributed to the postponement of the approximation of 
national legislation with the Acquis Communautaire in the field of competition policy 
and state aid control. For the same reason Poland continued to apply a number of 
export aid schemes, which were incompatible with the Community’s acquis.

8.6.3. Accession

The accession period is different from other periods of integration in the amount of 
approximation tasks that needed to be completed in time. The approximation of 
national legislation acquired the greatest speed ever. The most important reason for 
this was the establishment of a ‘progress in approximation’ criterion by the European 
Union: progress in approximation of national legislation with the Acquis 
Communautaire became an indicator of preparedness for membership of the European 
Union. In addition to this the European Union clearly communicated that ‘the best 
endeavours’ are not sufficient for fulfilment of the approximation requirement and 
that only the approximation results will count in establishing the preparedness of the 
candidate country. Moreover, it appeared that the European Commission referred to 
progress in approximation of national legislation not only when assessing the 
preparedness for membership in the European Union, but also when deciding upon 
opening and closing of negotiations chapters. 
These two aspects, the establishment that progress in approximation of national 
legislation is a criterion of preparedness for membership and the importance given to 
the progress achieved in approximation for opening the negotiations, required that 
candidate countries put more attention to the process of legal transplantation. This 
resulted in the greater involvement of the Government into the approximation process 
by strengthening coordination and control of approximation activities. The latter 
resulted in more centralisation of the approximation process. The centralisation also 
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supported the growing need for coordination of the Accession Negotiations. At the 
same time, the legal and political debates on the necessity and scope of the 
approximation of national legislation with the Acquis Communautaire calmed down;
whereas involvement of social partners into the preparatory stage of drafting of 
national negotiations positions allowed reducing the potential opposition in the later 
stage of legal approximation. It is not surprising thus that at the end of the accession 
period Poland transplanted all required EU competition law rules into national law. 

In the area of state aid control the transplantation of the EC rules was, however, very 
sluggish. Indeed, Poland waited literally till the last moment of accession to introduce 
the remaining, not as beneficial654, changes to national legislation on state aid control. 
Moreover, this was despite the fact that approximation in this area had to be finalised 
before the closure of negotiations on the competition policy chapter. It is puzzling, 
why EU conditionality policy was not effective in furthering the harmonisation of 
state aid rules. As revealed in the case study, one of the reasons for delays in 
transplantation of state aid legislation, was the activity of various interest groups that 
opposed the introduction of strict state aid rules. Indeed, till the very last moment of 
integration process these groups benefited from special exemptions of taxes, 
advantages provided by free economic zones, and other direct and indirect measures 
of state support.

However, there were also other reasons for the backlog in bringing in line the national 
legislation on state aid.655 First of all, there was a lack of motivation by the Polish 
administration to develop national state monitoring legislation. Second, the EC state 
aid control rules were not easily identifiable. Consequently, it was almost impossible 
to transplant all rules and practices that were subject to an increasing number of 
judgements. On the other hand, the fact that the existent state aid could be continued 
after the accession date, if it was assessed by the state aid monitoring authority and 
found to be compatible with the acquis, explains why monitoring and transparent 
application of state aid rules was of great importance.

654 For instance, the phasing out of tax breaks (though this is not regulated by competition rules, but 
was discussed as an issue in the chapter on competition) and regulation of economic zones.
655 See also Section 8.4.4. Discourse on the Scope of Approximation in this Chapter.
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9.1. Introduction

This chapter introduces the second case study on a recipient country – the analysis on 
incorporation of legal transplants in Lithuania. The chapter aims to explore 
transplantation of the Acquis Communautaire to Lithuania in the context of 
integration to the European Union and to explain what conditions shaped the pattern 
of transplantation of EU competition law.

This chapter, similarly to the prior one, consists of two main parts: the explorative 
analytical and analytical interpretative. The explorative analytical part includes 
sections on the process of integration to the EU and legal approximation, development 
of Lithuanian Competition Law and Policy, approximation commitment in the field of 
Competition policy, and transplants in the field of Competition policy. In the 
analytical interpretative part, the earlier explored transplantation of EU Competition 
policy to Lithuania is analysed using the developed analytical framework in order to 
establish what conditions were important in shaping the pattern of legal 
transplantation in this policy area. The conclusions regarding the conditions are 
drafted using deductive, inductive, abductive, and retroductive reasoning.

In order to depict the dynamic nature of the legal transplantation process, whose 
quality and intensity was changing during the integration into the European Union, the 
analysis, where necessary, was divided into study units that dealt with a specific 
period in the process of integration to the European Union: early period, pre-
accession, and accession.

The chapter has the same sections as the one on transplantation of the Acquis 
Communautaire to Poland, with a few specificities for the Lithuanian case sub-
sections. The first section of the explorative analytical part explores and analyses the 
process of integration to the European Union and how the approximation of national 
legislation with Acquis Communautaire developed. The section on the early period
looks at the development of political and economic relations between Lithuania and 
the European Union, the first institutional arrangements, and what the first 
approximation steps were. The next two study units, on pre-accession and accession,
discuss the setting up of institutions for the coordination of integration, which, 
differently from Poland, took place later; governmental actions for approximation;
and the changes in the legislative process to speed-up approximation of national 
legislation with Acquis Communautaire. The third section focuses on development of 
Lithuanian Competition law before the start of transplantation of the Acquis 
Communautaire. The fourth section discusses the issue of approximation commitment 
in the field of competition policy and reviews the variety of national discourses 
related to the duty of approximation of national legislation with Acquis 
Communautaire, including some other related issues. The fifth section reveals what 
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9.1. Introduction

This chapter introduces the second case study on a recipient country – the analysis on 
incorporation of legal transplants in Lithuania. The chapter aims to explore 
transplantation of the Acquis Communautaire to Lithuania in the context of 
integration to the European Union and to explain what conditions shaped the pattern 
of transplantation of EU competition law.

This chapter, similarly to the prior one, consists of two main parts: the explorative 
analytical and analytical interpretative. The explorative analytical part includes 
sections on the process of integration to the EU and legal approximation, development 
of Lithuanian Competition Law and Policy, approximation commitment in the field of 
Competition policy, and transplants in the field of Competition policy. In the 
analytical interpretative part, the earlier explored transplantation of EU Competition 
policy to Lithuania is analysed using the developed analytical framework in order to 
establish what conditions were important in shaping the pattern of legal 
transplantation in this policy area. The conclusions regarding the conditions are 
drafted using deductive, inductive, abductive, and retroductive reasoning.

In order to depict the dynamic nature of the legal transplantation process, whose 
quality and intensity was changing during the integration into the European Union, the 
analysis, where necessary, was divided into study units that dealt with a specific 
period in the process of integration to the European Union: early period, pre-
accession, and accession.

The chapter has the same sections as the one on transplantation of the Acquis 
Communautaire to Poland, with a few specificities for the Lithuanian case sub-
sections. The first section of the explorative analytical part explores and analyses the 
process of integration to the European Union and how the approximation of national 
legislation with Acquis Communautaire developed. The section on the early period
looks at the development of political and economic relations between Lithuania and 
the European Union, the first institutional arrangements, and what the first 
approximation steps were. The next two study units, on pre-accession and accession,
discuss the setting up of institutions for the coordination of integration, which, 
differently from Poland, took place later; governmental actions for approximation;
and the changes in the legislative process to speed-up approximation of national 
legislation with Acquis Communautaire. The third section focuses on development of 
Lithuanian Competition law before the start of transplantation of the Acquis 
Communautaire. The fourth section discusses the issue of approximation commitment 
in the field of competition policy and reviews the variety of national discourses 
related to the duty of approximation of national legislation with Acquis 
Communautaire, including some other related issues. The fifth section reveals what 
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On the other hand, Lithuania, together with the two other countries, Latvia and 
Estonia, also former republics of the Soviet Union, was included to PHARE already in 
1991. Though PHARE was designed to provide economic and technical assistance 
and did not include any political cooperation, in the case of Lithuania the inclusion to 
the PHARE support programme had a political aspect. Lithuania, like Estonia and 
Latvia, was included to PHARE, the program designed for Visegrád countries, and 
not to TACIS, which aimed to assist former Soviet republics. 

In 1992 the European Communities proposed to Lithuania only a simple trade and co-
operation agreement658, whereas other Central Eastern European countries had 
already signed their association agreements. Though the agreement granted Lithuania 
the status of most favoured nation, eliminated a number of restrictions on imports 
from Lithuania to the European Community, and provided for reduced tariffs and 
broad areas of co-operation; its economic impact, not to mention a political one, was 
rather limited. 

The relationship between Lithuania and the European Union started to change after 
the European Summit in Copenhagen. As the European Union committed itself to the 
enlargement process towards Central Eastern Europe, it also became more ready for a 
closer relationship with the ex-Soviet republics. For instance, Jacques Delors, the 
President of the European Commission, in conversation with the Lithuanian President 
Algirdas Brazauskas in January 1994, mentioned that the EU could help Lithuania in 
preparing banking, trade and law specialists. The President suggested that Lithuania 
could sign an association agreement already in 1994.659 However, in the summer of 
1994, Lithuania, like Latvia and Estonia, was proposed to sign only the Free Trade 
Agreement 660, which replaced the dated general trade and co-operation agreement. 
Later that year, during the European Council Summit in Essen, the official promises 
were given to Lithuania and the two other former Soviet republics regarding the 
conclusion of association agreements in the near future. The European Council 
requested the European Commission to ensure that the Europe Agreements are signed 
in the first half of 1995 in order to include these countries to the pre-accession
process.

The signed Free Trade Agreement aimed to gradually establish a free trade area 
between the parties during a transitional period of six years. Similarly as in the case of 
Poland, the agreement established asymmetrical trade relations: the European Union 

the August Putsch) was Russia. However, Yeltsin’s Russia (still Russian Soviet Federative Socialist 
Republic) itself needed support and recognition.
658 The Agreement on Trade and Commercial and Economic Co-operation was signed on 11 May 1992 
and came into force on 1 February1993.
659 Conversation between Lithuanian President Algirdas Brazauskas and the President of the European 
Commission Jacques Delors on 26-27 January 1994. As documented in: Lietuvos ir Europos Sąjungos 
Santykių Dešimtmetis: Faktai ir Dokumentai. 1990-1999. (Eugrimas 2001).
660 The Free Trade Agreement was signed on 18 July 1994, and came in force on 1 January 1995.

and when was factually transplanted to Lithuania in the field of Competition Policy 
and State Aid Control. 
Finally, in the last section, which belongs to the analytical interpretative part, the case 
study findings are analysed in order to establish the conditions that shaped the pattern 
of transplantation of the competition acquis in Lithuania. 

9.2. Integration to the EU and Legal Approximation

9.2.1. The Early Period

The early period in Lithuania, similarly as in the earlier discussed case study on the 
transplantation of law to Poland, was foremost a period of establishing and developing 
of political and economic relations with the European Union. However, it started in 
Lithuania only in 1991 and continued till about 1996, when the signed Europe 
Agreement was ratified by the Lithuanian parliament and became a binding law in the 
national legal system. This marked the end of the so-called early period and the start 
of pre-accession. However, looking from a formal point of view, the pre-accession
phase started only since 1998, when EU member states also ratified the Europe 
Agreement.

During the early period, Lithuania first set up three institutions for the coordination of 
European policy: a top level commission, a special European department at the 
Ministry of Foreign Affairs, and a sub-committee on European Affairs in the Seimas
(the Lithuanian Parliament). However, the first steps in approximation were rather of 
a preparatory nature.

9.2.1.1. Overview of Political And Economic Relations

The European Community recognised Lithuania’s independence on 27 August 1991, 
which was already one year and half after the factual re-establishment of
independence.656 The recognition came only after the unsuccessful Soviet coup d'état
attempt in 1991, also known as August Putsch or August Coup, and the complete 
disintegration of the Soviet Union.657 However, the European Commission opened its 
Delegation in Vilnius even later, only on 28 February 1996.

656 Lithuania re-established the independence on the 11th of  March, 1990. See: Lietuvos 
Respublikos Seimas, 'Lietuvos Respublikos Aukščiausiosios Tarybos Aktas Dėl Lietuvos 
Nepriklausomos Valstybės Atstatymo' (1990). 
657 With exception of four countries: Moldova (recognised the first, on 31.05.1990), Iceland (confirmed 
the recognition of 1922 on 11.02.1991), Denmark (recognised on 28.02.1991), and Slovenia 
(recognised on 16.05.1991). It is interesting to note that the next country to recognise Lithuania (after 
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On the other hand, Lithuania, together with the two other countries, Latvia and 
Estonia, also former republics of the Soviet Union, was included to PHARE already in 
1991. Though PHARE was designed to provide economic and technical assistance 
and did not include any political cooperation, in the case of Lithuania the inclusion to 
the PHARE support programme had a political aspect. Lithuania, like Estonia and 
Latvia, was included to PHARE, the program designed for Visegrád countries, and 
not to TACIS, which aimed to assist former Soviet republics. 

In 1992 the European Communities proposed to Lithuania only a simple trade and co-
operation agreement658, whereas other Central Eastern European countries had 
already signed their association agreements. Though the agreement granted Lithuania 
the status of most favoured nation, eliminated a number of restrictions on imports 
from Lithuania to the European Community, and provided for reduced tariffs and 
broad areas of co-operation; its economic impact, not to mention a political one, was 
rather limited. 

The relationship between Lithuania and the European Union started to change after 
the European Summit in Copenhagen. As the European Union committed itself to the 
enlargement process towards Central Eastern Europe, it also became more ready for a 
closer relationship with the ex-Soviet republics. For instance, Jacques Delors, the 
President of the European Commission, in conversation with the Lithuanian President 
Algirdas Brazauskas in January 1994, mentioned that the EU could help Lithuania in 
preparing banking, trade and law specialists. The President suggested that Lithuania 
could sign an association agreement already in 1994.659 However, in the summer of 
1994, Lithuania, like Latvia and Estonia, was proposed to sign only the Free Trade 
Agreement 660, which replaced the dated general trade and co-operation agreement. 
Later that year, during the European Council Summit in Essen, the official promises 
were given to Lithuania and the two other former Soviet republics regarding the 
conclusion of association agreements in the near future. The European Council 
requested the European Commission to ensure that the Europe Agreements are signed 
in the first half of 1995 in order to include these countries to the pre-accession
process.

The signed Free Trade Agreement aimed to gradually establish a free trade area 
between the parties during a transitional period of six years. Similarly as in the case of 
Poland, the agreement established asymmetrical trade relations: the European Union 

the August Putsch) was Russia. However, Yeltsin’s Russia (still Russian Soviet Federative Socialist 
Republic) itself needed support and recognition.
658 The Agreement on Trade and Commercial and Economic Co-operation was signed on 11 May 1992 
and came into force on 1 February1993.
659 Conversation between Lithuanian President Algirdas Brazauskas and the President of the European 
Commission Jacques Delors on 26-27 January 1994. As documented in: Lietuvos ir Europos Sąjungos 
Santykių Dešimtmetis: Faktai ir Dokumentai. 1990-1999. (Eugrimas 2001).
660 The Free Trade Agreement was signed on 18 July 1994, and came in force on 1 January 1995.



ChapTEr 9 TransplanTaTion To liThuania

274

deal with ‘high issues’ related to the integration. Later, the Governmental European 
Integration Commission was changed to a Committee, though the only difference was 
representation, which was risen to a level of Ministers.

The Department of European Integration at the Ministry of Foreign Affairs was 
supposed to become the main institution dealing with the daily integration issues. The 
Department consisted of four divisions: political co-operation, harmonisation of law, 
economic co-operation and technical assistance. However, as later appeared, the 
Department was not really prepared to assume all coordination tasks.

In addition to executive institutions, a special Subcommittee on European Affairs was 
established in the Lithuanian Parliament within the Standing Committee on Foreign 
Affairs.663 However, the Subcommittee on European Affairs, rather than exercising 
parliamentary control over the executive branch in the field of integration to the 
European Union, was preoccupied with solving the issue of ‘non-selling land to 
foreigners’, and the preparation of adequate constitutional amendments. 

9.2.1.3. The Early Approximation Steps

Actually, almost immediately after signing664 the European Agreement with the 
European Union, Lithuania made its first steps towards preparation for approximation 
of national legislation with the Acquis Communautaire. It started with the 
Parliament’s official statement on Lithuania’s readiness to harmonise national legal 
system with the principles and norms of EU law.665 Also, the first institutional 
arrangements were made, including identification of actors responsible for 
approximation of national legislation. Thus, organisation and factual implementation 
of legal harmonisation works in the sectorial policy areas were assigned to the newly 
created European Integration units at ministries. 

However, the factual beginning of approximation activities started later, with the pre-
accession period, when a prospect of membership in the EU became real and the 
approximation requirement was formalised by national ratification of the Europe 
Agreement. For example, the first attempt to ensure the compliance of new legislative 
drafts with Acquis Communautaire was made only in 1996, when the Statute of the 
Parliament specifying, among other matters, the legislative procedure, was amended 
to include the requirement on conformity. 

663 The European Subcommittee under the Foreign Affairs Committee was set up as early as 15 March 
1995.
664 The Europe Agreement was concluded on 12 April 1995, but became effective only from 1 February 
1998.However, the Free Trade Agreement resembled a lot the economical part of the Europe 
Agreement and was later integrated into the Europe Agreement.
665 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo Pareiškimas Dėl Rengiamos LR ir ES 
Asociacijos Sutarties' (gegužės 4 d, 1995).

did not open its market to the ‘sensitive’ products, such as steel, textiles, agricultural 
products – the main production of Lithuania. Moreover, Lithuania had to give up its 
free trade agreement with Ukraine because of the EU pre-accession requirements. 

It is remarkable that free trade agreements were offered only to Lithuania, Latvia, and 
Estonia, the former republics of the Soviet Union. Other applicant countries signed 
free trade agreements as a part of the Europe Agreements.

The Europe Agreement, which aimed at establishing the association, was signed with 
Lithuania only in the summer of 1995.661 As the Europe Agreement incorporated the 
Free Trade Agreement, some provisions on the free trade regime were in force 
already from January 1995. However, formally, the Europe Agreement came into 
force only in February 1998, the year Poland entered the Accession Negotiations.

On 8 December 1995 the Lithuanian Government submitted an official application for 
membership of the European Union. However, in July 1997 the European
Commission did not recommend Lithuania to start membership negotiations. This was 
received with great disappointment, especially, because the other Baltic country, 
Estonia, was invited to start negotiations. On the other hand, Lithuania did not have 
the status of associated country at that time, because the Europe Agreement, although 
signed in June 1995, came into force only in 1998.

9.2.1.2. First Institutional Arrangements

About the same time, when the association agreement was signed, the Government of
Lithuania decided to establish the first institutions for the coordination of integration 
into the European Union. These included Governmental European Integration 
Commission, Department of European Integration at the Ministry of Foreign Affairs,
and European Integration units in ministries and agencies.662 The ministries were 
obliged to appoint ministerial secretaries responsible for European integration affairs, 
who would coordinate the work of European Integration units.

The Governmental European Integration Commission included the Prime Minister, 
the Adviser to the Government on International Relations, the Adviser to the President 
of Lithuania on Foreign Policy, and a number of deputy ministers responsible for 
coordination of European Integration affairs at particular ministries. It was created to 

661 The Europe Agreement with Lithuania was signed on 12 June 1995, but came into force only on 1 
February 1998, when the last EU Member State ratified it. See: The European Union, 'The 
Europe Agreement Establishing An Association Between The European Communities And Their 
Member States, For The One Part, And The Republic Of Lithuania, For The Other Part' (OJ 1998, L 
51/3 1998).
662 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės Nutarimas Nr. 728 Dėl 
Europos Integracijos Institucijų Steigimo' (gegužės 22 d 1995). 
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deal with ‘high issues’ related to the integration. Later, the Governmental European 
Integration Commission was changed to a Committee, though the only difference was 
representation, which was risen to a level of Ministers.

The Department of European Integration at the Ministry of Foreign Affairs was 
supposed to become the main institution dealing with the daily integration issues. The 
Department consisted of four divisions: political co-operation, harmonisation of law, 
economic co-operation and technical assistance. However, as later appeared, the 
Department was not really prepared to assume all coordination tasks.

In addition to executive institutions, a special Subcommittee on European Affairs was 
established in the Lithuanian Parliament within the Standing Committee on Foreign 
Affairs.663 However, the Subcommittee on European Affairs, rather than exercising 
parliamentary control over the executive branch in the field of integration to the 
European Union, was preoccupied with solving the issue of ‘non-selling land to 
foreigners’, and the preparation of adequate constitutional amendments. 

9.2.1.3. The Early Approximation Steps

Actually, almost immediately after signing664 the European Agreement with the 
European Union, Lithuania made its first steps towards preparation for approximation 
of national legislation with the Acquis Communautaire. It started with the 
Parliament’s official statement on Lithuania’s readiness to harmonise national legal 
system with the principles and norms of EU law.665 Also, the first institutional 
arrangements were made, including identification of actors responsible for 
approximation of national legislation. Thus, organisation and factual implementation 
of legal harmonisation works in the sectorial policy areas were assigned to the newly 
created European Integration units at ministries. 

However, the factual beginning of approximation activities started later, with the pre-
accession period, when a prospect of membership in the EU became real and the 
approximation requirement was formalised by national ratification of the Europe 
Agreement. For example, the first attempt to ensure the compliance of new legislative 
drafts with Acquis Communautaire was made only in 1996, when the Statute of the 
Parliament specifying, among other matters, the legislative procedure, was amended 
to include the requirement on conformity. 

663 The European Subcommittee under the Foreign Affairs Committee was set up as early as 15 March 
1995.
664 The Europe Agreement was concluded on 12 April 1995, but became effective only from 1 February 
1998.However, the Free Trade Agreement resembled a lot the economical part of the Europe 
Agreement and was later integrated into the Europe Agreement.
665 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo Pareiškimas Dėl Rengiamos LR ir ES 
Asociacijos Sutarties' (gegužės 4 d, 1995).
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European Union. One of the most significant was establishing the Ministry on 
European Affairs and, within it, the Legal Bureau under the auspices of the Ministry 
of European Affairs, which provided opinions about compliance of legislative drafts 
as well as of governmental acts with the Acquis Communautaire.

The new ministry was charged primarily with administration of integration to the 
European Union affairs. However, it also handled the highly politicised matters of 
state privatisation as well as promotion of foreign investment. Moreover, the 
establishment of this ministry brought some inter-institutional tension, mainly because 
the exceptional role of the Ministry of Foreign Affairs. The overlapping competencies 
between the Ministry on European Affairs and the Ministry of Foreign Affairs, fuelled 
by internal political intrigues around privatisation issues and matters of political 
influence, led to a political crisis, which was resolved, however, in a very radical 
manner: the Ministry on European Affairs was dissolved in 1998, after numerous 
criticisms on its Minister Laima Andrikienė.667

In addition to the Ministry on European Affairs, the Lithuanian Parliament established
the Parliamentary Delegation for the relationships with the European Parliament668.
Few months later, in March 1997, while looking forward to the invitation to start 
negotiations, the Lithuanian Government decided to set up the Delegation for the 
Preparation for the Accession Negotiations and confirmed its statutory rules.669 The 
Prime Minister appointed Ambassador Gediminas Šerkšnys as the Head of the 
Delegation. The purpose of the Delegation was to coordinate the activities of various
institutions in preparing for EU membership and to form the negotiation position of 
Lithuania. It consisted predominantly of high officials from the Ministry of Foreign 
Affairs. The Delegation existed till the start of the Accession Negotiations. However, 
because the European Commission did not recommend Lithuania to start membership 
negotiations together with the first group of countries, the delegation actually was 
never activated as such. The other reason was that the delegation was created at the
premises of the Ministry of Foreign Affairs. This circumstance did not diminish the 
growing inter-institutional tension between the Ministry of Foreign Affairs and the 
Ministry on European Affairs.

The third newly introduced institution was the Standing Committee on European 
Affairs in the Lithuanian Parliament. The Standing Committee was established, 
however, rather late, on 18 September 1997, after the European Commission 
announced its negative opinion on Lithuania’s preparedness to start the Accession 

667 See a detailed case study afterwards.
668 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo Nutarimas Nr. VIII-41 Dėl LR Seimo 
Delegacijos Ryšiams su Europos Parlamentu Sudarymo' (gruodžio 19 d., 1996).
669 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės Nutarimas Nr. 190 Dėl 
Pasirengimo Deryboms Dėl Narystės ES Delegacijos Sudarymo ir jos Reglamento Patvirtinimo' (kovo 
3 d., 1997).

9.2.2. Pre-Accession 

Though the Europe Agreement came into force only on 1 February 1998, the 
Lithuanian Parliament ratified it already on 4 April 1996. National ratification of the 
association agreement created a legal basis for approximation of national legislation 
with the Acquis Communautaire: the treaty became part of the national legal system 
and the approximation requirement, that was included in the treaty, was transformed 
into the legal approximation commitment under national law.

There were also other aspects that allow counting 1996 as the start of the pre-
accession period. Since Lithuania, similarly to all other candidate countries, submitted 
an official application for membership of the European Union, it was also included in 
so-called pre-screening and was asked to complete the Questionnaire on readiness for 
membership of the European Union.

The process during which Lithuania completed the Questionnaire taught the
Lithuanian Government that legal approximation requires much more effort than they
earlier thought and that the whole country should work on preparation for 
membership. This understanding led to the establishment of a number of new 
institutions, including the Ministry on European Affairs, which became responsible 
for coordination of integration and approximation processes till 1998, when it was 
closed.

In general, the pre-accession period, despite some positive developments, was a rather 
chaotic period in Lithuania. It was marked by inter-institutional turbulences, inertia in 
approximation activities, and deficiencies in the legislative process. 

The pre-accession period continued formally till the start of the Accession 
Negotiations in 2000, when the formal accession process was opened to Lithuania. 
However, Lithuania’s participation in the Accession Partnership ensured, that even 
without formal invitation to start the accession process, Lithuania did “experience” 
accession already since 1998.

9.2.2.1. Setting up the Institutions for Integration

After the elections to the Seimas in 1996 the newly formed right-wing Government, a 
coalition of Homeland Union / Lithuanian Conservatives (further – HU/LC)666 and 
the Lithuanian Christian Democrats (further – LCD), introduced several important 
changes into institutional arrangements for coordination of integration into the 

666 After the merger with Lithuanian Union of Political Prisoners and Exiled in 2004, renamed to 
Homeland Union (Conservatives, Political Prisoners and Exiled, Cristian Democrats); after the merger 
with Lithuanian nationalist Union and Lithuanian Cristian Democrats in 2008, changed the name to 
Homeland Union – Lithuanian Cristian Democrats.
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European Union. One of the most significant was establishing the Ministry on 
European Affairs and, within it, the Legal Bureau under the auspices of the Ministry 
of European Affairs, which provided opinions about compliance of legislative drafts 
as well as of governmental acts with the Acquis Communautaire.

The new ministry was charged primarily with administration of integration to the 
European Union affairs. However, it also handled the highly politicised matters of 
state privatisation as well as promotion of foreign investment. Moreover, the 
establishment of this ministry brought some inter-institutional tension, mainly because 
the exceptional role of the Ministry of Foreign Affairs. The overlapping competencies 
between the Ministry on European Affairs and the Ministry of Foreign Affairs, fuelled 
by internal political intrigues around privatisation issues and matters of political 
influence, led to a political crisis, which was resolved, however, in a very radical 
manner: the Ministry on European Affairs was dissolved in 1998, after numerous 
criticisms on its Minister Laima Andrikienė.667

In addition to the Ministry on European Affairs, the Lithuanian Parliament established
the Parliamentary Delegation for the relationships with the European Parliament668.
Few months later, in March 1997, while looking forward to the invitation to start 
negotiations, the Lithuanian Government decided to set up the Delegation for the 
Preparation for the Accession Negotiations and confirmed its statutory rules.669 The 
Prime Minister appointed Ambassador Gediminas Šerkšnys as the Head of the 
Delegation. The purpose of the Delegation was to coordinate the activities of various
institutions in preparing for EU membership and to form the negotiation position of 
Lithuania. It consisted predominantly of high officials from the Ministry of Foreign 
Affairs. The Delegation existed till the start of the Accession Negotiations. However, 
because the European Commission did not recommend Lithuania to start membership 
negotiations together with the first group of countries, the delegation actually was 
never activated as such. The other reason was that the delegation was created at the
premises of the Ministry of Foreign Affairs. This circumstance did not diminish the 
growing inter-institutional tension between the Ministry of Foreign Affairs and the 
Ministry on European Affairs.

The third newly introduced institution was the Standing Committee on European 
Affairs in the Lithuanian Parliament. The Standing Committee was established, 
however, rather late, on 18 September 1997, after the European Commission 
announced its negative opinion on Lithuania’s preparedness to start the Accession 

667 See a detailed case study afterwards.
668 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo Nutarimas Nr. VIII-41 Dėl LR Seimo 
Delegacijos Ryšiams su Europos Parlamentu Sudarymo' (gruodžio 19 d., 1996).
669 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės Nutarimas Nr. 190 Dėl 
Pasirengimo Deryboms Dėl Narystės ES Delegacijos Sudarymo ir jos Reglamento Patvirtinimo' (kovo 
3 d., 1997).
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and conversations of diplomats and high officials: it depended on a wide-ranging 
programme of internal reforms”674.

Soon after the completion of the Questionnaire, the Lithuanian Government, on 
initiative of the Ministry of European Affairs, approved the National Plan for works 
on legal harmonisation (National harmonisation programme)675, which indicated the 
necessary legislative changes and for that necessary human, financial, and other 
resources. The National harmonisation programme was legally binding for all
ministries and governmental agencies. The programme requested that ministerial 
harmonisation commissions align a substantial amount of national legislative acts 
(about one thousand) with corresponding EU law yet prior to the coming into force of
the Europe Agreement.676 A year later, the Government revised the National 
harmonisation programme677.  The revised version contained a more comprehensive 
list of tasks and covered not only the internal market legislation, but also other areas 
of the Acquis Communautaire.

In addition to these documents, the Lithuanian Government adopted a resolution On 
Preparation for the Programme of Accession Partnership, which identified priority 
actions for 1998 to speed-up Lithuania’s integration into the European Union.678 The 
preparation of the Programme of Accession Partnership was envisaged in the Agenda 
2000, which stated that candidate countries have to prepare the Programme together 
with the European Commission.

Although the Lithuanian Government issued a number of programming documents, 
the coordination of preparatory works continued to be very weak.679 The senior level 
inter-ministerial meetings deciding upon policies and priorities were accidental, 

674 Klaudijus Maniokas, 'Road To Negotiations: Enlargement Instruments And The Development Of 
Lithuania’S Status.', Lithuania’s Road to the European Union: Unification of Europe and Lithuania’s 
EU Accession Negotiations (1st edn, Eugrimas 2005) 48.
675 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1996 m. rugsėjo 6 d 
Nutarimas Nr. 1049 Dėl “Nacionalinės Teisės Harmonizavimo Darbų Programos” Patvirtinimo' 
(Valstybės Žinios, Nr. 86-2049, rugsėjo 13 d., 1996). 
676 The Europe Agreement with Lithuania had still to be ratified by France and Belgium.
677 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1997 m. rugsėjo 8 d. 
Nutarimas Nr. 961 Dėl Lietuvos Respublikos Vyriausybės 1996 m. rugsėjo 6 d. Nutarimo Nr. 1049 
"Dėl Nacionalinės Teisės Harmonizavimo Darbų Programos Patvirtinimo" Dalinio Pakeitimo' 
(Valstybės Žinios, Nr 84-2104, rugsėjo 12 d., 1997). 
See also minor adjustments made earlier: Lietuvos Respublikos Vyriausybė, 'Lietuvos 
Respublikos Vyriausybės 1997 m. kovo 17 d. Nutarimas Nr. 234 Dėl Lietuvos 
Respublikos Vyriausybės 1996 m. rugsėjo 6 d. Nutarimo Nr. 1049 "Dėl Nacionalinės Teisės 
Harmonizavimo Darbų Programos Patvirtinimo" Dalinio Pakeitimo' (Valstybės žinios, Nr 25-579, kovo 
21 d., 1997).
678 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1997 m. spalio 31 d. 
Nutarimas Nr. 1202 Dėl Pasirengimo Stojimo Partnerystės Programai' (Valstybės Žinios, Nr 100-2525, 
lapkričio 5 d., 1997).
679 See: The Evaluation Unit of the Joint Relex Service (JCR) of the European Commission, 'Evaluation 
Of Phare Programmes In Support Of EU Integration And Law Approximation. Lithuania. Final Report' 
(May 1999) 21.

Negotiations.670 The Committee on European Affairs had to consider major issues 
related to Lithuania’s European policy and to consult on these issues with the 
Government. In addition, the Committee on European Affairs had to coordinate the 
activities of other committees and commissions in the subject matter. Also, it had to 
exercise various control functions, such as: consideration of a strategy of preparations 
for integration into the European Union; exercise of parliamentary control over public 
authorities when preparing for and having entered into the negotiations; and assistance 
in ensuring democratic development of the process of Lithuania’s integration.671

Because of its broad scope of activities, and the role in the legislative process, the 
Committee on European Affairs had a different status from other parliamentary 
standing committees. For instance, it allowed membership in other committees; it was 
bigger than other committees; and the chairman had to be elected from the Board of 
the Parliament. As a result, other committees were also indirectly involved in the
discussion on affairs related to integration to the European Union. Moreover, the 
“exclusivity” of the Committee on European Affairs enabled it to devote more time 
for parliamentary control as compared with the “ordinary” committees.672 Indeed, the 
Committee exerted significant influence in discussions on the preparation of 
programming documents on legislative harmonisation.673

9.2.2.2. The Governmental Action for Approximation

Similarly as other aspirant countries, Lithuania completed the Questionnaire in the 
middle of 1996. The effect of the process during which Lithuania was completing the
Questionnaire was that Lithuanian officials, probably, for the first time, realised how 
much should be done in the field of legal approximation: “answering the questions of 
the Commission as well as the Commission’s opinion itself, which was not too 
favourable for Lithuania, revealed the scope of the preparations work to the politicians 
of Lithuania, society and the officials”. This awareness led to another understanding 
summarised by Klaudijus Maniokas, later appointed as a Deputy of the Chief 
Negotiator and Deputy of the Director General European Committee: “people 
understood that accession to the European Union was not a goal that could be 
achieved only by means of traditional measures of foreign policy – visits, meetings 

670 The European Commission made known its opinion on readiness of Central Eastern European 
countries for accession in July 1997.
671 Article 72(2) of the Statute of the Parliament. See: Seimas of the Republic of Lithuania, 'Statute of 
The Seimas of The Republic Of Lithuania, Adopted on 17 February 1994, No. I-399, and Amended on 
11 November 1997, No. VIII-508' (1997).
672 Gediminas Vitkus, 'The “Democracy Deficit” And Prospects For EU Enlargement' (1998) 2 
Lithuanian Foreign Policy Review, 6.
673 See: The Evaluation Unit of the Joint Relex Service (JCR) of the European Commission, 'Evaluation 
Of Phare Programmes in Support of EU Integration And Law Approximation. Lithuania. Final Report' 
(May 1999) 5.
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and conversations of diplomats and high officials: it depended on a wide-ranging 
programme of internal reforms”674.

Soon after the completion of the Questionnaire, the Lithuanian Government, on 
initiative of the Ministry of European Affairs, approved the National Plan for works 
on legal harmonisation (National harmonisation programme)675, which indicated the 
necessary legislative changes and for that necessary human, financial, and other 
resources. The National harmonisation programme was legally binding for all
ministries and governmental agencies. The programme requested that ministerial 
harmonisation commissions align a substantial amount of national legislative acts 
(about one thousand) with corresponding EU law yet prior to the coming into force of
the Europe Agreement.676 A year later, the Government revised the National 
harmonisation programme677.  The revised version contained a more comprehensive 
list of tasks and covered not only the internal market legislation, but also other areas 
of the Acquis Communautaire.

In addition to these documents, the Lithuanian Government adopted a resolution On 
Preparation for the Programme of Accession Partnership, which identified priority 
actions for 1998 to speed-up Lithuania’s integration into the European Union.678 The 
preparation of the Programme of Accession Partnership was envisaged in the Agenda 
2000, which stated that candidate countries have to prepare the Programme together 
with the European Commission.

Although the Lithuanian Government issued a number of programming documents, 
the coordination of preparatory works continued to be very weak.679 The senior level 
inter-ministerial meetings deciding upon policies and priorities were accidental, 

674 Klaudijus Maniokas, 'Road To Negotiations: Enlargement Instruments And The Development Of 
Lithuania’S Status.', Lithuania’s Road to the European Union: Unification of Europe and Lithuania’s 
EU Accession Negotiations (1st edn, Eugrimas 2005) 48.
675 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1996 m. rugsėjo 6 d 
Nutarimas Nr. 1049 Dėl “Nacionalinės Teisės Harmonizavimo Darbų Programos” Patvirtinimo' 
(Valstybės Žinios, Nr. 86-2049, rugsėjo 13 d., 1996). 
676 The Europe Agreement with Lithuania had still to be ratified by France and Belgium.
677 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1997 m. rugsėjo 8 d. 
Nutarimas Nr. 961 Dėl Lietuvos Respublikos Vyriausybės 1996 m. rugsėjo 6 d. Nutarimo Nr. 1049 
"Dėl Nacionalinės Teisės Harmonizavimo Darbų Programos Patvirtinimo" Dalinio Pakeitimo' 
(Valstybės Žinios, Nr 84-2104, rugsėjo 12 d., 1997). 
See also minor adjustments made earlier: Lietuvos Respublikos Vyriausybė, 'Lietuvos 
Respublikos Vyriausybės 1997 m. kovo 17 d. Nutarimas Nr. 234 Dėl Lietuvos 
Respublikos Vyriausybės 1996 m. rugsėjo 6 d. Nutarimo Nr. 1049 "Dėl Nacionalinės Teisės 
Harmonizavimo Darbų Programos Patvirtinimo" Dalinio Pakeitimo' (Valstybės žinios, Nr 25-579, kovo 
21 d., 1997).
678 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1997 m. spalio 31 d. 
Nutarimas Nr. 1202 Dėl Pasirengimo Stojimo Partnerystės Programai' (Valstybės Žinios, Nr 100-2525, 
lapkričio 5 d., 1997).
679 See: The Evaluation Unit of the Joint Relex Service (JCR) of the European Commission, 'Evaluation 
Of Phare Programmes In Support Of EU Integration And Law Approximation. Lithuania. Final Report' 
(May 1999) 21.
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Ministry of European Affairs was resolved, the responsibilities for organisation of a 
translation centre under PHARE support moved again, now to the Prime Minister’s 
Office. As a result, the contractor did not start work until January 1998 and was 
unable to sub-contract the intended local partner for some time. This caused the 
implementation of the project to be delayed until summer 2000.

Notwithstanding these institutional turbulences, some PHARE projects on law 
approximation were started in the period between 1995 and 1998. These projects 
concerned approximation of laws in transport, commercial and economic 
(competition), energy, and agriculture sectors. On the other hand, not all of them were 
implemented. In the event that beneficiaries were not satisfied with prepared draft 
law, as with the draft Law on Energy Regulatory Framework, working groups at the 
ministries further continued the work of experts.

9.2.2.4. The Legislative Process

At the beginning of 1996 the attempt to ensure the conformity of legislative drafts 
with the Acquis Communautaire was made. The amendment to the Statute of the 
Parliament, which, among others, specified the legislative procedure, introduced a
new requirement for the supporting explanation of the legislative draft.682 Since then a 
supporting explanation of the legislative draft had to include also an explanation on 
draft’s conformity with “the documents of the European Union”683. However, 
providing the supporting explanation was not obligatory. The law envisaged that such 
explanation is provided only “as a rule”684 and “if the initiators of the draft law cannot 
present a supporting explanation, (…) they be permitted to submit the draft without a 
supporting explanation”685. Therefore, factually, that amendment to the legislative 
procedure did not provide any guarantees that laws or other legislative acts that
contradict the Acquis Communautaire would not be adopted. 

Later that year it was decided to involve the Parliamentary Committee on Legal 
Affairs in the approximation process by assigning it a new task. From then on, the 

682 See: Article 140, point  3 (5) of the Statute of the Parliament of Lithuania. See: Lietuvos 
Respublikos Seimas, 'Lietuvos Respublikos Seimo 1995 m. gruodžio 19 d. Nutarimas Nr. I-1133 Dėl 
Kai Kurių Straipsnių Pakeitimo ir Papildymo' (Valstybės Žinios, Nr 6-138, sausio 19 d., 1995).
See also: Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo Statutas Nr. I-399 Priimtas 1994 
m. vasario 17 d.' (Valstybės Žinios, Nr 15-249, vasario 25 d., 1994).
683 ibid.
684 The term “as a rule”, used in official translation of the law, should be here associated with “common 
practice” or “more often than not”, since that is the meaning of Lithuanian “paprastai” used in original 
document. 
685 See: Article 140 of Statute of the Seimas: Lietuvos Respublikos Seimas, 'Lietuvos Respublikos 
Seimo Statutas Nr. I-399 Priimtas 1994 m. vasario 17 d.' (Valstybės Žinios, Nr 15-249, vasario 25 d., 
1994).

infrequent, inadequately prepared and poorly attended. Moreover, some ministries 
were reluctant to establish cooperation ties with the European integration coordinating 
office. Later, the EU experts acknowledged that they overestimated how quickly the 
Ministry of European Affairs would establish its authority and influence over the
alignment process in general, as well as in sectorial ministries.680 The lack of inter-
ministerial coordination not only hindered the integration process, but also obstructed 
reception of the technical and financial support from the European Union. In result, 
hardly any PHARE project was started before 1997.

9.2.2.3. Approximation Activities

The quality of approximation activities of national legislation was attempted to be
improved through a horizontal PHARE project supporting the Approximation of 
Lithuanian Law. The project, started in February 1997, aimed to provide technical 
assistance and expertise by foreign as well as by Lithuanian lawyers for the 
approximation of the Lithuanian law to the Acquis Communautaire681. It included 
assistance in the preparation and revision of ongoing approximation programmes;
advice on drafts of new legislation; evaluation of existing legislation on compliance 
with the Acquis Communautaire; identification of the institutional reforms necessary 
for the enforcement of transplanted legal rules; development of training programmes 
for civil servants; provision of EU legislation; and, where necessary, the translation of 
the EU’s or its member states’ legislation and procedural rules. However, the project 
failed to develop effective central co-ordination capabilities. Also, translations, 
initiated under this project, were accidental and, thus, the internal translation 
capacities were not developed.

The issue of translation of the Acquis Communautaire was addressed by another 
PHARE project, which aimed to establish the Translation, Documentation and 
Information Centre (TDIC). However, that project, initially tendered already in 
January 1994 by the Department of European Integration at Ministry of Foreign 
Affairs, was signed only in autumn 1997. The initiation of the project was delayed by
the inter-institutional struggle between the Ministry of European Affairs and the 
Ministry of Foreign Affairs over who would coordinate the finances from PHARE 
funds for translation works as well as the administration of support for other projects.
After years of tension, responsibilities for translation and approximation moved to the 
Ministry of European Affairs at the end of 1997. However, in mid-1998, as the 

680 ibid 17.
681 It should be noted, however, that the provision of Lithuanian local expertise was cancelled. The 
cancelation of the local advisory component was stated by the contractor, as explained by the 
Commission’s Delegation to Lithuania, was caused by Lithuanian delay in approving the inception 
report and the shortlist of the applicants and the contractor’s subsequent doubts about the capacity of 
the private legal sector to undertake this work. See: The Evaluation Unit of the Joint Relex Service 
(JCR) of the European Commission, 'Evaluation Of Phare Programmes In Support Of EU Integration 
And Law Approximation. Lithuania. Final Report' (May 1999) 8.
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Ministry of European Affairs was resolved, the responsibilities for organisation of a 
translation centre under PHARE support moved again, now to the Prime Minister’s 
Office. As a result, the contractor did not start work until January 1998 and was 
unable to sub-contract the intended local partner for some time. This caused the 
implementation of the project to be delayed until summer 2000.

Notwithstanding these institutional turbulences, some PHARE projects on law 
approximation were started in the period between 1995 and 1998. These projects 
concerned approximation of laws in transport, commercial and economic 
(competition), energy, and agriculture sectors. On the other hand, not all of them were 
implemented. In the event that beneficiaries were not satisfied with prepared draft 
law, as with the draft Law on Energy Regulatory Framework, working groups at the 
ministries further continued the work of experts.

9.2.2.4. The Legislative Process

At the beginning of 1996 the attempt to ensure the conformity of legislative drafts 
with the Acquis Communautaire was made. The amendment to the Statute of the 
Parliament, which, among others, specified the legislative procedure, introduced a
new requirement for the supporting explanation of the legislative draft.682 Since then a 
supporting explanation of the legislative draft had to include also an explanation on 
draft’s conformity with “the documents of the European Union”683. However, 
providing the supporting explanation was not obligatory. The law envisaged that such 
explanation is provided only “as a rule”684 and “if the initiators of the draft law cannot 
present a supporting explanation, (…) they be permitted to submit the draft without a 
supporting explanation”685. Therefore, factually, that amendment to the legislative 
procedure did not provide any guarantees that laws or other legislative acts that
contradict the Acquis Communautaire would not be adopted. 

Later that year it was decided to involve the Parliamentary Committee on Legal 
Affairs in the approximation process by assigning it a new task. From then on, the 

682 See: Article 140, point  3 (5) of the Statute of the Parliament of Lithuania. See: Lietuvos 
Respublikos Seimas, 'Lietuvos Respublikos Seimo 1995 m. gruodžio 19 d. Nutarimas Nr. I-1133 Dėl 
Kai Kurių Straipsnių Pakeitimo ir Papildymo' (Valstybės Žinios, Nr 6-138, sausio 19 d., 1995).
See also: Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo Statutas Nr. I-399 Priimtas 1994 
m. vasario 17 d.' (Valstybės Žinios, Nr 15-249, vasario 25 d., 1994).
683 ibid.
684 The term “as a rule”, used in official translation of the law, should be here associated with “common 
practice” or “more often than not”, since that is the meaning of Lithuanian “paprastai” used in original 
document. 
685 See: Article 140 of Statute of the Seimas: Lietuvos Respublikos Seimas, 'Lietuvos Respublikos 
Seimo Statutas Nr. I-399 Priimtas 1994 m. vasario 17 d.' (Valstybės Žinios, Nr 15-249, vasario 25 d., 
1994).
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CASE STUDY: Institutional Turbulences and Legal Approximation

After the 1996 elections to the Seimas, the newly formed right-wing government, 
formed from members of a coalition of Homeland Union / Lithuanian Conservatives 
(further – HU/LC) and Lithuanian Christian Democrats (further – LCD), established 
the new Ministry of European Affairs, which was charged with administration of all 
affairs related to the Lithuania’s integration to the European Union. However, after 
two years the ministry was dissolved for the official reason of failing to get Lithuania 
a ticket for the train going to the European Union. However, a closer look reveals 
entirely other reasons for shutting down the ministry.

First of all, the establishment of the Ministry of European Affairs confronted the 
Ministry of Foreign Affairs, which enjoyed the leading role in the process of 
integration to the European Union. Since 1995, the Ministry of Foreign Affairs had a 
special department dealing with European integration affairs, which handled a broad 
scope of issues, including political co-operation, harmonisation of law, economic co-
operation and technical assistance. However, after the establishment of the Ministry of 
European Affairs, the Department of European Integration at the Ministry of Foreign 
Affairs had to give up a number of its functions and the Ministry of Foreign Affairs
lost its exceptional role. This change was never accepted by the Minister of Foreign 
Affairs Algirdas Saudargas, who felt that European affairs should be handled at the
Ministry of Foreign Affairs. The Minister of Foreign Affairs openly criticised the 
Ministry of European Affairs for dominating European integration issues.

In addition to the inter-institutional tension, there was a clash of interests too.
The Minister of European Affairs Laima Andrikienė fell into disfavour of the Prime 
Minister Gediminas Vagnorius, because she appeared to be difficult to agree on 
privatisation issues, the other responsibility of the ministry. At that time on the list of 
objects still waiting to be privatised, were the Mažeikiai Oil Refinery and the state 
telephone company. The privatisation of both state companies, which also had the 
status of Lithuania’s strategic enterprises, was a highly political issue. It seems that 
Prime Minister Gediminas Vagnorius sought to control privatisation matters himself 
or, at least, through a party ‘comrade’, Minister of European Affairs Laima 
Andrikienė. However, as this plan did not work out, he was also unpleased with the 
Ministry of European Affairs. Consequently, both the Prime Minister and the Minister 
of Foreign Affairs were keen to rid the government of Laima Andrikienė. 
This was not very difficult since the Ministry of European Affairs and its minister 
Laima Andrikienė were not very popular. Soon her image was further tarnished by 
allegations, to date unsubstantiated, that she cooperated with the KGB during the 
Soviet era. 

Committee had to “consider and present conclusions concerning approximation of the 
legislation of the Republic of Lithuania to that of the European Union”686.

The strictness of the earlier mentioned requirement was adjusted only from August 
1997, by the same amending law that envisaged establishment of the Standing 
Parliamentary Committee on European Affairs687. However, the possibility of 
permission to not submit the supporting explanation remained until as late as the new 
Statute was drafted and approved in 1999.

Still, the amendment of July 1997 included an important procedure to ensure 
compliance of legislative drafts as of August 1997. The article 141 provided that 
drafts submitted by members of the Seimas or the President “shall be transferred to 
the Legal Bureau under the Ministry of European Affairs, which shall, within 10 
working days of receipt thereof, work out conclusions whether or not this draft is in 
conformity with the European Union law”688. If that was a large-scale draft, the 
Chancellor of the Seimas had a right to extend this period, but the extension could not 
exceed one month. The article 162 provided that the principal committee may request 
the Legal Bureau under the Ministry of European Affairs to furnish new conclusions, 
if during the consideration of a draft law, it is amended in such a manner that its 
provisions may not be in accordance with the European Union law.689

The newly established procedure improved the process of approximation. However, 
the reality was more disappointing than anybody could expect. The resources to 
provide such “conclusions on conformity with the European Union law” were far 
from sufficient. The so-called ‘compliance unit’, the Legal Bureau under the auspices 
of the Ministry of European Affairs, which was later reorganised into the Department 
of European Law under the Government, was staffed only with eight lawyers. These 
eight lawyers were responsible for the preparation of opinions on compliance with the 
Acquis Communautaire of all parliamentary and governmental legislative acts, plus 
they were busy with preparation of expertise’s on directives and regulations to be 
approximated. Also sectorial ministries were lacking personnel to deal with the 
harmonisation of national legislation. The same employees were given additional 
tasks without the provision of any additional time.690

686 See: Article 71, Law on Amendment to the Statute of the Seimas No.VIII-2. See: Lietuvos 
Respublikos Seimas, 'Lietuvos Respublikos Seimo 1996 m. Lapkričio 26 d. Nutarimas Nr. VIII-2 Dėl 
Seimo Statuto Straipsnių 25, 28, 29, 32, 35, 48, 62, 64, 66, 68, 71, 80, 192 Pakeitimo ir Straipsnių 72-1
Papildymo' (Valstybės Žinios, Nr 116-2702, gruodžio 12 d., 1996).
687 The Standing Parliamentary Committee on European Affairs was established on 18 September 1997
688 See: Lietuvos Respublikos Seimas, ''Lietuvos Respublikos Seimo 1997 m. liepos 1 d. Nutarimas Nr. 
VIII-358 Dėl Seimo Statuto Straipsnių 10, 44, 46, 48, 141, 148, 162 Pakeitimo ir Straipsnių 72-2
Papildymo' (Valstybės Žinios, Nr 66-1616, liepos 11 d., 1997).
689 ibid.
690 Jonas Masiokas, 'Lithuania’s Preparation To Adopt Acquis Communautaire', Lithuania’s Integration 
into the European Union: Summary of the Study on the Status, Perspectives and Impact (1st edn, EISC 
1997) 50.
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CASE STUDY: Institutional Turbulences and Legal Approximation

After the 1996 elections to the Seimas, the newly formed right-wing government, 
formed from members of a coalition of Homeland Union / Lithuanian Conservatives 
(further – HU/LC) and Lithuanian Christian Democrats (further – LCD), established 
the new Ministry of European Affairs, which was charged with administration of all 
affairs related to the Lithuania’s integration to the European Union. However, after 
two years the ministry was dissolved for the official reason of failing to get Lithuania 
a ticket for the train going to the European Union. However, a closer look reveals 
entirely other reasons for shutting down the ministry.

First of all, the establishment of the Ministry of European Affairs confronted the 
Ministry of Foreign Affairs, which enjoyed the leading role in the process of 
integration to the European Union. Since 1995, the Ministry of Foreign Affairs had a 
special department dealing with European integration affairs, which handled a broad 
scope of issues, including political co-operation, harmonisation of law, economic co-
operation and technical assistance. However, after the establishment of the Ministry of 
European Affairs, the Department of European Integration at the Ministry of Foreign 
Affairs had to give up a number of its functions and the Ministry of Foreign Affairs
lost its exceptional role. This change was never accepted by the Minister of Foreign 
Affairs Algirdas Saudargas, who felt that European affairs should be handled at the
Ministry of Foreign Affairs. The Minister of Foreign Affairs openly criticised the 
Ministry of European Affairs for dominating European integration issues.

In addition to the inter-institutional tension, there was a clash of interests too.
The Minister of European Affairs Laima Andrikienė fell into disfavour of the Prime 
Minister Gediminas Vagnorius, because she appeared to be difficult to agree on 
privatisation issues, the other responsibility of the ministry. At that time on the list of 
objects still waiting to be privatised, were the Mažeikiai Oil Refinery and the state 
telephone company. The privatisation of both state companies, which also had the 
status of Lithuania’s strategic enterprises, was a highly political issue. It seems that 
Prime Minister Gediminas Vagnorius sought to control privatisation matters himself 
or, at least, through a party ‘comrade’, Minister of European Affairs Laima 
Andrikienė. However, as this plan did not work out, he was also unpleased with the 
Ministry of European Affairs. Consequently, both the Prime Minister and the Minister 
of Foreign Affairs were keen to rid the government of Laima Andrikienė. 
This was not very difficult since the Ministry of European Affairs and its minister 
Laima Andrikienė were not very popular. Soon her image was further tarnished by 
allegations, to date unsubstantiated, that she cooperated with the KGB during the 
Soviet era. 
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After years of tension, the responsibilities for translation and approximation moved to 
the Ministry of European Affairs at the end of 1997. However, in mid-1998, as the 
Ministry of European Affairs was resolved, the responsibilities for organisation of a 
translation centre under PHARE support moved again, now to the Prime Minister’s 
Office. As a result, the contractor did not start work until January 1998 and was 
unable to sub-contract the intended local partner for some time. This caused the delay 
of implementation of the project till summer 2000.

The other consequence was that the Ministry of European Affairs, charged with an 
important task of co-ordination of preparatory works for integration to the European
Union, lacked the political authority needed to overcome the resistance of individual 
ministries to give up their independence and to make them obey to the assigned 
political agenda, priority setting and aid programming. As a result of the weak central 
coordinating authority, not only was the inter-institutional co-operation rudimentary,
but also the PHARE assistance could not be provided.

9.2.3. Accession

The period of accession in Lithuania should be associated with the start of
participation in the Accession Partnership in 1998. Although Lithuania was not 
invited to start the Accession Negotiation with the first group of applicant countries, it 
did participate in all Structural Dialogue, performed national screening, and was 
submitting annual national reports on the progress in approximation of national 
legislation for review to the European Commission. The “true” accession, however, 
started later, when Lithuania was invited to start the Accession Negotiations.
The negative Avis of the European Commission was like a cold shower for the 
Lithuanian Government and administration. Lithuania could not believe the reality; 
and hoped that the European Council in Luxembourg would not follow the opinion 
expressed by the European Commission. The fully desperate Lithuanian Government 
reacted with a formal letter on Commission’s Opinion691. The situation was 
frustrating, especially because the other Baltic State, Estonia, was indicated as ready 
to start the Accession Negotiations already in 1998. On the other hand, it had a 
positive awakening effect on the Lithuanian Government and administration, who
understood that they needed to do more in order to be invited to start the Accession 
Negotiations.

The year 1999 was a kind of breaking point in Lithuania’s preparation process 
towards membership in the European Union. Lithuania was finally invited to start the
Accession Negotiations on the basis of the European Commission's advice in its 1999 

691 The Government of the Republic of Lithuania, 'Reaction Of The Government Of The Republic Of 
Lithuania On Commission’S Opinion' (18 July, 1997).

The dissatisfaction with the Ministry of European Affairs grew; mean while a power 
struggle within the Homeland Union / Lithuanian Conservatives  (HU/LC) had
evolved.  Laima Andrikienė, who followed the charismatic leader of Lithuanian 
Conservatives Vytautas Landsbergis, lost the support of her party at the same time 
that Vytautas Landsbergis lost a political fight with Gediminas Vagnorius. After the 
presidential elections, in which Vytautas Landsbergis suffered a major defeat against 
Valdas Adamkus, Gediminas Vagnorius gained the backing of the majority of the 
HU/LC.  Thus, though the Homeland Union initially unequivocally supported 
Minister of European Affairs Andrikienė, latter it succumbed to the pressure of 
Vagnorius. As the Prime Minister was gradually taking control over HU/LC and its 
parliamentary faction, the future of the Ministry of European Affairs was becoming 
more and more uncertain. Finally, on 1 March 1998 the newly elected President 
Valdas Adamkus called for scrapping of the Ministry of European Affairs altogether,
pointing to the lack of a clear delineation of its functions and responsibilities. In 
addition, the Ministry of European Affairs was charged with lagging privatisation 
efforts and was blamed to be accountable for Lithuania’s failure to win invitation to 
start negotiations for accession into the European Union. In a follow-up to the 
governmental change, on 28 April 1998, the Lithuanian Parliament amended the Law 
on State Administration; downsizing the number of ministries from 17 to 14, and in 
that way formalising the closure of the Ministry of European Affairs.

However, the responsibilities of the Ministry of European Affairs were not handed 
over to the Ministry of Foreign Affairs. Physically, the Ministry of European Affairs
was not dissolved, but restructured into a newly created governmental department, 
which was directly accountable to the Prime Minister. It can be said that apart from 
the alteration of the name, the accountability, and the chairperson, nothing changed. 
The same staff continued to work on the same issues in the same building. However, 
the responsibilities for administration of privatisation of state owned enterprises and 
the FDI policy were transferred to a ‘safer’ place – the Ministry of Economy, at that 
time headed by Minister Vincas Babilius, who was known to be close to the Prime 
Minister Gediminas Vagnorius. 

These institutional turbulences hindered the legal approximation process. For 
instance, the PHARE project aiming at establishment of the Translation, 
Documentation and Information Centre, originally tendered as early as January 1994, 
was signed only in September 1997. The reason for that was the inter-institutional 
disagreement between the Ministry of European Affairs and the Ministry of Foreign 
Affairs on who should assume responsibilities over administration of this project, and 
in which ministry the Translation, Documentation and Information Centre had to be 
established. The Ministry of Foreign Affairs did not want to give up this apparently 
lucrative piece of activity, despite the numerous criticisms from the sectorial 
Ministries’ over lack of visibility and effectiveness in the work of the Department of 
European Integration at the Ministry of Foreign Affairs.
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After years of tension, the responsibilities for translation and approximation moved to 
the Ministry of European Affairs at the end of 1997. However, in mid-1998, as the 
Ministry of European Affairs was resolved, the responsibilities for organisation of a 
translation centre under PHARE support moved again, now to the Prime Minister’s 
Office. As a result, the contractor did not start work until January 1998 and was 
unable to sub-contract the intended local partner for some time. This caused the delay 
of implementation of the project till summer 2000.

The other consequence was that the Ministry of European Affairs, charged with an 
important task of co-ordination of preparatory works for integration to the European
Union, lacked the political authority needed to overcome the resistance of individual 
ministries to give up their independence and to make them obey to the assigned 
political agenda, priority setting and aid programming. As a result of the weak central 
coordinating authority, not only was the inter-institutional co-operation rudimentary,
but also the PHARE assistance could not be provided.

9.2.3. Accession

The period of accession in Lithuania should be associated with the start of
participation in the Accession Partnership in 1998. Although Lithuania was not 
invited to start the Accession Negotiation with the first group of applicant countries, it 
did participate in all Structural Dialogue, performed national screening, and was 
submitting annual national reports on the progress in approximation of national 
legislation for review to the European Commission. The “true” accession, however, 
started later, when Lithuania was invited to start the Accession Negotiations.
The negative Avis of the European Commission was like a cold shower for the 
Lithuanian Government and administration. Lithuania could not believe the reality; 
and hoped that the European Council in Luxembourg would not follow the opinion 
expressed by the European Commission. The fully desperate Lithuanian Government 
reacted with a formal letter on Commission’s Opinion691. The situation was 
frustrating, especially because the other Baltic State, Estonia, was indicated as ready 
to start the Accession Negotiations already in 1998. On the other hand, it had a 
positive awakening effect on the Lithuanian Government and administration, who
understood that they needed to do more in order to be invited to start the Accession 
Negotiations.

The year 1999 was a kind of breaking point in Lithuania’s preparation process 
towards membership in the European Union. Lithuania was finally invited to start the
Accession Negotiations on the basis of the European Commission's advice in its 1999 

691 The Government of the Republic of Lithuania, 'Reaction Of The Government Of The Republic Of 
Lithuania On Commission’S Opinion' (18 July, 1997).
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Government prepared plans for restructuring institutions and discussed these with the 
representatives of the European Commission. Consequently, in March 1998 the 
Lithuanian Government submitted to the European Commission the National Plan for 
Development of Institutions697, which intended to improve coordination. After the 
European Commission’s approval, the Lithuanian Parliament adopted a resolution, 
which introduced a uniform coordination of Lithuania’s integration into the European 
Union.698 Following the Parliament’s resolution the Law on Government was changed 
and three ministries, among them also the Ministry of European Affairs, were 
closed.699

In addition to plans for restructuring institutions, the Minister for Public 
Administration Reforms and Local Authorities700 agreed with the Head of the 
European Commission’s Delegation in Vilnius on the establishment of the Institute of 
Public Administration and financial support for the institute. The main task for the 
Institute of Public Administration was to update qualifications of civil servants with 
regard to the future tasks. 

Following the already earlier adopted National Plan for Development of Institutions 
the Lithuanian Government established the European Committee under the 
Government, which replaced the Ministry of European Affairs. A former Foreign 
Affairs Adviser to the Prime Minister Petras Auštrevičius was appointed to the 
position of Director General of the European Committee. The Director was in charge 
of bringing the new institution to the life. Since that time the whole coordination of 
domestic preparations for membership in the European Union was the responsibility 
of the European Committee.

As a result of the closure of the Ministry of European Affairs, the Legal Bureau, under 
the auspices of the Ministry of European Affairs was also reorganised. The Legal 
Bureau was extended into the Department of European Law under the Government. A
prominent Lithuanian legal scholar, Professor of International Law, Vilenas 
Vadapalas was appointed to the position of Director of the Department of European 
Law. It should be mentioned, that Vadapalas was known for his proactive views on 
harmonisation of national legislation with the Acquis Communautaire.

The Department of European Integration at the Ministry of Foreign Affairs, which 
was established at the very beginning of the integration process, was reassigned with 
the task of handling diplomatic issues of integration, including coordination of the 

697 Lietuvos Nacionalinis Institucijų Kūrimo Planas.
698 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo 1998 m. balandžio 28 d. Rezoliucija 
Dėl Lietuvos Integracijos Į ES Reikalų Vieningo Koordinavimo' (1998).
699 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo 1998 m. balandžio 28 d. Nr. VIII-718
Įstatymas Dėl Lietuvos Respublikos Vyriausybės Įstatymo Pakeitimo Įstatymo Įgyvendinimo' (1998).
700 Valdymo Reformų ir Savivaldybių Reikalų Ministerija.

Regular Report on the progress made by Lithuania. In December 1999 the Helsinki 
European Council approved this recommendation and decided to start the Accession 
Negotiations with the so-called second group of applicant countries – Bulgaria, 
Latvia, Lithuania, Romania, and Slovakia. 

On the 15 February 2000 Lithuania officially started the Accession Negotiations for 
membership of the European Union and, with that, Lithuania entered the accession 
phase of the integration to the European Union process.692

Because of a late start, the Lithuanian Government chose to pursue the strategy of 
“fastest possible speed of the negotiations”693. The choice for such a strategy in the 
negotiations was determined by “the marginal position of Lithuania during the pre-
accession period and the aspiration to “not to fall off the train”694. Furthermore, the 
achieved consensus among political forces, and a relative negotiating power, based on 
the prevalence of information, as compared to other domestic actors, created 
conditions for its implementation.695

On 16 April 2003 the Treaty of Accession of Lithuania and nine other countries (the 
Czech Republic, Cyprus, Estonia, Hungary, Latvia, Malta, Poland, Slovakia, and 
Slovenia) was signed in Athens. One month later, on 10-11 May 2003, Lithuania held 
a referendum on accession to the European Union. The turnout was 63.37%, and 
91.07% of those who participated in the referendum were in favour of EU 
membership. A year later, on 1 May 2004, Lithuania became an EU Member State 
along with nine other states; and already on 10-13 June 2004, the first elections to the 
European Parliament were held in Lithuania.

9.2.3.1. Further Development of Institutions

At the start of 1998 the Lithuanian Government realised that national institutional 
arrangements for coordinating and administrating integration into the European Union 
affairs were ineffective.696 Also the EU experts were criticising former institutional 
structure, mainly, for the lack of a central coordinating agency. The Lithuanian 

692 However, Klaudijus Maniokas argues that in Agenda 2000 the European Commission presented 
another concept of accession, which did not included negotiations. Consequently, Lithuania  See: 
Klaudijus Maniokas, 'Road To Negotiations: Enlargement Instruments And The Development Of 
Lithuania’S Status.', Lithuania’s Road to the European Union: Unification of Europe and Lithuania’s 
EU Accession Negotiations (1st edn, Eugrimas 2005) 48. 
693 Klaudijus Maniokas, 'Conclussions And Lessons',Lithuania’s Road to the European Union: 
Unification of Europe and Lithuania’s EU Accession Negotiations (1st edn, Eugrimas 2005) 496.
694 ibid.
695 ibid.
696 Klaudijus Maniokas, 'Road To Negotiations: Enlargement Instruments And The Development Of 
Lithuania’S Status.', Lithuania’s Road to the European Union: Unification of Europe and Lithuania’s 
EU Accession Negotiations (1st edn, Eugrimas 2005) 47.
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Government prepared plans for restructuring institutions and discussed these with the 
representatives of the European Commission. Consequently, in March 1998 the 
Lithuanian Government submitted to the European Commission the National Plan for 
Development of Institutions697, which intended to improve coordination. After the 
European Commission’s approval, the Lithuanian Parliament adopted a resolution, 
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and three ministries, among them also the Ministry of European Affairs, were 
closed.699
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regard to the future tasks. 
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position of Director General of the European Committee. The Director was in charge 
of bringing the new institution to the life. Since that time the whole coordination of 
domestic preparations for membership in the European Union was the responsibility 
of the European Committee.

As a result of the closure of the Ministry of European Affairs, the Legal Bureau, under 
the auspices of the Ministry of European Affairs was also reorganised. The Legal 
Bureau was extended into the Department of European Law under the Government. A
prominent Lithuanian legal scholar, Professor of International Law, Vilenas 
Vadapalas was appointed to the position of Director of the Department of European 
Law. It should be mentioned, that Vadapalas was known for his proactive views on 
harmonisation of national legislation with the Acquis Communautaire.

The Department of European Integration at the Ministry of Foreign Affairs, which 
was established at the very beginning of the integration process, was reassigned with 
the task of handling diplomatic issues of integration, including coordination of the 

697 Lietuvos Nacionalinis Institucijų Kūrimo Planas.
698 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo 1998 m. balandžio 28 d. Rezoliucija 
Dėl Lietuvos Integracijos Į ES Reikalų Vieningo Koordinavimo' (1998).
699 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo 1998 m. balandžio 28 d. Nr. VIII-718
Įstatymas Dėl Lietuvos Respublikos Vyriausybės Įstatymo Pakeitimo Įstatymo Įgyvendinimo' (1998).
700 Valdymo Reformų ir Savivaldybių Reikalų Ministerija.



ChapTEr 9 TransplanTaTion To liThuania

288

Affairs (administrated by the Department of European Integration) to the European 
Committee under the Government.

At first sight it seems that the Delegation was changed because of the changing 
electoral cycle. However, it seems that there were other reasons too. For instance, just 
before the Delegation moved to the European Committee under the Government, it
was criticised for the lack of competence and the inability to negotiate on closure of 
Ignalina Nuclear Power Plant. However, the true reason was, probably, the growing 
understanding that the Accession Negotiations differ from traditional negotiations, and
that presentation of factual readiness, rather than diplomacy, support the arguments.

The positive aspect of these institutional changes of the Delegation was that the 
European Committee under the Government acquired a more important role in 
coordination of the preparations; especially, after the Director General of the 
European Committee under the Government was appointed to the Chief Negotiator
position. As a result, the process of negotiations was better related to the domestic 
preparations for membership in the European Union. Also, after the European 
Committee acquired more influence in the negotiations process, the national positions 
were better prepared, as these included socio-economic analyses.

In the area of approximation of law, the establishment of the Translation, 
Documentation and Information Centre (TDIC), at the end of 1997, was important. 
The TDIC was responsible for checking the accuracy of the outside translation. It 
used to ask the subject ministry concerned to undertake checks of technical and legal 
translations and registering (storing) the authenticated translations in the central 
database registration held in Parliament.
Also, the Lithuanian Government established the Central Agency for Finances and 
Contracts at the Ministry of Finances. The Central Agency was established following 
the Memorandum of Understanding signed between the European Commission and 
Lithuanian Government on 30 October 1997. It was responsible for practical 
implementation of PHARE projects, organisation of competitions for financing, and 
conclusion of financing contracts.

9.2.3.2. The Governmental Action for Approximation

(1) Steps towards the Accession Negotiations

The EU-Lithuanian Accession Partnership was agreed in early 1998. The legal and 
institutional framework for the Accession Partnership was created by the Europe 
Agreement 704, which finally entered into force after the two last EU member states 

704 The Europe Agreement, initially signed on 12 June 1995, was ratified by the Lithuanian Parliament 
in August 1996 and came into force on 1 February 1998.

implementation of the Europe Agreement, coordination of technical assistance, and 
organisation of preparations for the future Accession Negotiations.
The inter-ministerial working groups, established in 1996, were replaced by Law 
Harmonisation Commissions, which assisted with legal approximation in groups of 
related ministerial sectors. The Law Harmonisation Commissions were primarily busy 
with analysis of the drafts prepared by the responsible institutions, identification of 
changes needed for full compliance with the relevant Acquis Communautaire, and the 
drafting of new laws or provisions to effectuate the necessary changes. 
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units coordinated the transposition of relevant EU law. In many cases, the European 
Integration Units were composed of civil servants and officials. However, sometimes 
external experts or academics joined also.

While waiting for the invitation to start the Accession Negotiations, the Lithuanian 
Government adopted rules on preparation of negotiations positions and assigned 
officials responsible for negotiations in each of the 29 chapters.701 Then, immediately 
after the European Council in Helsinki approved the recommendation of the European 
Commission to start the Accession Negotiations, the Lithuanian Government adopted 
a Resolution on Reorganisation of the Delegation for the Preparation for the 
Accession Negotiations into the Delegation for the EU Accession Negotiations. 702 The 
Delegation had to conduct negotiations and facilitate preparation of national 
negotiating positions. It was led by the Minister of Foreign Affairs and consisted 
mainly of the top officials of the Ministry of Foreign Affairs. The Chief Negotiator 
had to be appointed by the President, who could select the candidate upon submission 
of nominations by the Government.

It should be noted that during the Accession Negotiations, in the period from 2000 till 
2002, the composition of the Delegation was several times revised.703 Moreover, not 
only the composition of the Delegation was revised, but it also moved from the 
Ministry of Foreign Affairs to the European Committee under the Government.
Subsequently, also the Secretariat of Delegation moved from the Ministry of Foreign 

701 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1999 m. balandžio 27 d. 
Nutarimas Dėl Lietuvos Respublikos Derybinės Pozicijos Derybose Dėl Narystės Europos Sąjungoje 
Rengimo Tvarkos' (Valstybės žinios, Nr 38-1167, balandžio 30 d., 1999).
702 Lietuvos Respublikos Vyriausybė, 'Lietuvos Respublikos Vyriausybės 1999 m. gruodžio 23 d. 
Nutarimas Nr. 1459 Dėl Pasirengimo Deryboms Dėl Narystės Europos Sąjungoje Delegacijos 
Reorganizavimo Į Derybų Dėl Narystės Europos Sąjungoje Delegaciją' (Valstybės Žinios, Nr 110-
3230, gruodžio 29 d, 1999).
703 In 2000 the Minister of Foreign Affairs Algirdas Saudargas was appointed to the position of the 
Head of the Delegation for the EU Accession Negotiations. However, since 2001, the new Minister of 
Foreign Affairs Antanas Valionis replaced Algirdas Saudargas. In January-July 2001 the Deputy 
Minister of the Foreign Affairs Dalia Grybauskaitė acted as the Head of the Negotiations Delegation.
The position of Chief Negotiator was supposed to be immune from the electoral cycle and changes in 
the Government. However, the Chief Negotiator was also changed several times: the first Chief 
Negotiator was Vygaudas Ušackas, former Deputy to the Minister of Foreign Affairs. However, he was 
replaced by Petras Auštrevičius, former Director General of the European Committee under the 
Government.
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National Delegation for EU Membership, during its first meeting on 17 January 2000, 
decided to recommended the date of 1 January 2004 as Lithuania’s target date for EU 
membership for the approval of the Governmental European Integration 
Committee.710

The fact that Lithuania was not invited to start negotiations with the first group of 
countries meant that Lithuania has to catch up with the first wave of candidates in 
order to be invited to join the club by 2004. Therefore, the Lithuanian negotiators 
decided to pursue the ‘fast’ strategy in the Accession Negotiations. Thus, Lithuania 
officially started the Accession Negotiations for membership in the European Union 
on 15 February 2000. It presented the first positions on eight negotiation chapters, 
among them the position in the area of Competition Policy on 28 March 2000.
Subsequently, Lithuania concluded negotiations on 13 December 2002, which was 
within two years of the Accession Negotiations beginning.

(2) Screening process 

Lithuania was invited to participate in the screening711 sessions together with the 
countries invited to start the Accession Negotiations.712 However, at the beginning,
Lithuania, similarly to other uninvited candidate countries, only joined multilateral 
sessions, during which there was no possibility to discuss national issues.713

Consequently, Lithuania and other ‘not-yet-invited’ candidate countries were in a
worse situation than the first wave countries. 
The situation changed as of spring 1999, when Lithuania was invited to bilateral,
problem identification, screening sessions as well. During bilateral sessions the 
European Commission examined the status of legal transpositions and discussed the 
problems that Lithuania encountered while transposing or implementing legal 
regulations. Alongside this, the European Commission was assessing the 
administrative capacities of Lithuania.
In February 2000 the European Commission initiated a re-screening procedure, which 
aimed to renew the earlier collected information on Lithuania’s progress in both the 
transposition of the Acquis Communautaire and the development of administrative 

710 Klaudijus Maniokas, Ramūnas Vilpišauskas and Darius Žėruolis, Lithuania's Road To The 
European Union: Unification Of Europe And Lithuania’S EU Accession Negotiations (Eugrimas 2005) 
512.
711 To recall, the screening primarily consisted of an explanation by the European Commission of the 
Acquis Communautaire in individual chapters to the candidate countries.
712 Since 27 March 1998.
713 According to observers, Lithuanian officials still could approach the specialists of the European 
Commission to discuss issues of compatibility of legislative drafts with the EU law in the ‘corridors’. 
See: Mieke Beselaere, 'The Reform Of The Economic Legislation In The Baltic States – In The 
Framework Of Their Integration Into The European Union', Baltic States in an Enlarging European 
Union: Towards a Partnership Between Small States? (1st edn, Katholieke Universiteit Leuven 1999). 
83.

ratified it in their national parliaments. The first meetings of the Association Council 
and the Association Committee were held in February and June. During the latter 
meeting, implementation of the Accession Partnership priorities was discussed for the 
first time. 

The objective of the Accession Partnership, which was adopted in March 1998705,
was to provide a legal framework for the working priorities set out in the European 
Commission's Opinion on Lithuania's application for membership706. Similarly as in 
the case with the other candidate countries, the priorities in the Accession Partnership
of Lithuania were divided into two groups: short-term and medium-term. The short-
term priority issues were those that Lithuania was likely to tackle or complete during 
2000; whereas medium-term priority issues were to have been settled by the end of 
2003. Later, in 2002, the Accession Partnership served as the starting point for 
preparing an action plan to reinforce the administrative and judicial capacity. 

In order to fulfil the priorities set out in the Accession Partnership, Lithuania received 
increased support through the PHARE programme. The implementation of the 
Accession Partnership was monitored under arrangements of the Europe Agreement .
By the end of accession process Lithuania largely achieved the political and economic 
criteria priorities. The same was true for those relating to the free movement of goods, 
company law, competition, statistics, employment and social policy, energy, the 
environment, consumer protection and health. The rest of the priorities were partly 
achieved.

At the end of 1998 the European Commission assessed Lithuania’s progress in 
preparation for membership in the European Union anew and again did not 
recommend to begin the Accession Negotiations with Lithuania, similarly as with 
other ‘left out’ candidate countries. However, the European Commission mentioned 
that Lithuania707 can expect to be invited if it were to keep up progress.708

The year 1999 was a kind of breaking point in Lithuania’s preparation process 
towards membership in the European Union. In October that year the European 
Commission issued a positive assessment on Lithuania’s progress towards 
accession.709 As Lithuania was finally invited to start the Accession Negotiations, the 
Government intensified preparations for membership in the European Union. The 

705 The Accession Partnership was consequently amended in December 1999 and in January 2002.
706 The European Commission, 'COM(97) 2007 (Final): Commission Opinion On Lithuania's 
Application For Membership Of The European Union'' (Bulletin of the European Union, Supplement 
12/1997, 15 July, 1997).
707 Also Latvia and Slovakia were distinguished at this stage.
708 The European Commission presented its opinion to the European Parliament on 4 November 1998. 
See: The European Commission, 'COM (98) 706 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession'' (1998).
709 The European Commission, 'COM (99) 507 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession' (13 October, 1999).
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710 Klaudijus Maniokas, Ramūnas Vilpišauskas and Darius Žėruolis, Lithuania's Road To The 
European Union: Unification Of Europe And Lithuania’S EU Accession Negotiations (Eugrimas 2005) 
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Acquis Communautaire in individual chapters to the candidate countries.
712 Since 27 March 1998.
713 According to observers, Lithuanian officials still could approach the specialists of the European 
Commission to discuss issues of compatibility of legislative drafts with the EU law in the ‘corridors’. 
See: Mieke Beselaere, 'The Reform Of The Economic Legislation In The Baltic States – In The 
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(4) Coordination of Translations of the Acquis

With the beginning of accession, Lithuania achieved a moderate progress in 
translating the primary EC legislation.717 The finally established central Translation, 
Documentation and Information Centre (TDIC) provided authenticated translations 
using outside translations in order to deal with the enormity of the Acquis that had to 
be translated. However, the TDIC experienced great difficulties in making available 
the EC secondary legislation. The problems were caused not only by the outstanding 
volume of so-called secondary Acquis, but also because of the absence of a 
mechanism for up-dating of the authenticated translations of primary and secondary 
EU law when these were amended or otherwise affected by later legislation.718 Some 
delays were caused by late reactions from sector ministries, which experienced the 
shortage of resources and capacity to fulfil the requests of TDIC for technical and 
legal check of translated texts. Finally, there was no mechanism for setting translation 
priorities.719 All in all, the procedure of a ‘double check’, when the outside translation 
was checked by both TDIC and the ministry concerned, though ensured better 
translation quality, was inefficient and long. The main reason was the same – the 
understaffing of the TDIC and the scarcity of available premises. In result, some 
ministries raised the suggestion to establish the translation units ‘at place’, in the 
ministries, so they did not have to wait for ‘authentication’ of urgently needed 
legislative acts that were already translated by them. However, the decentralisation of 
authorisation of translations was not supported. Also the European Commission 
strongly opposed the idea of providing the PHARE support for the establishment of 
decentralised ministerial translation authorisation units. Moreover, the European 
Commission made clear to the Lithuanian Government that it is a national 
responsibility to find the necessary resources for legal translations.720

The situation with regard to the translation of EU legislation started to change after 
the TDIC was transferred from the Ministry of Foreign Affairs to the European 
Committee under the Government. The TDIC, situated in the European Committee, 
became more visible in the institutional structure. In addition, the transfer of the TDIC 
to the European Committee, eliminated ministerial duplication of its tasks. 

717 Nearly 100 per cent of all EU primary legislation was translated by March 1999, according to the 
PHARE report from 1999. See: The Evaluation Unit of the Joint Relex Service (JCR) of the European 
Commission, 'Evaluation Of Phare Programmes In Support Of EU Integration And Law 
Approximation. Lithuania. Final Report' (May 1999) 21.
718 See: The Evaluation Unit of the Joint Relex Service (JCR) of the European Commission, 'Evaluation 
Of Phare Programmes In Support Of EU Integration And Law Approximation. Lithuania. Final Report'
(May 1999) 21.
719 ibid.
720 ibid. 

capabilities. During the re-screening, Lithuania was providing information to the 
European Commission during the bilateral or multilateral meetings in Brussels or by 
sending out the non-papers. The quite positive results of re-screening, probably, for 
the first time gave hope the Lithuanian Government to the possibility of concluding 
the Accession Negotiations in 2002.714

(3) Programming Harmonisation Works

Following the results of the first screening, the Lithuanian Government presented the 
first National Programme for Adopting the Community Acquis (NPAA) during the 
meeting of Ministers of Foreign Affairs of the EU member states and applicant 
countries.715 The NPAA, in fact, resembled the earlier prepared National Law 
Harmonisation Programme and Programme of Integration into the EU Single Market,
but was more progressive. It contained a detailed description of the state of alignment 
of the national legislation and identified the legislative and institutional changes 
necessary to achieve a greater compatibility with the Acquis Communautaire. On 31 
May 1999 the Governmental European Integration Committee approved Lithuania’s 
newly structured EU Accession Programme and the NPAA716.
At the same time, the PROGRESS data base (Harmonogram) to facilitate 
harmonisation of national law with the Acquis Communautaire was created. Based on 
such a database, the European Commission could make decisions on the progress 
made in harmonisation of Lithuanian legislation with the Acquis Communautaire.
Also, the Lithuanian Government intensified preparatory works in all fields related to 
the integration. For example, the Government initiated Quarterly Progress Reports to 
the Commission, which was in addition to the already established framework of 
annual reporting, in order to provide a continuous exchange of information on 
Lithuania’s progress towards accession. The first such Quarterly Progress Report to 
the Commission was released on 17 February 1999, and it was followed by the next 
Quarterly Progress Reports on 28 May and on 1 July of the same year.

714 Public declaration by Lithuanian Minister of Foreign Affairs, Algirdas Saudargas.
715 The National Programme for Adopting the Community Acquis (NPAA) was presented on 30 March 
1998.
716 In June 2001 was presented a revised version of the NPAA, which considered the recommendations 
made by the European Commission in its Regular Report from 2000. See: The European Commission, 
'COM (2000) 707 (Final): Regular Report From The Commission Lithuania's Progress Towards 
Accession' (8 November, 2000).
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719 ibid.
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In February 2001 the Lithuanian Government adopted the National Development Plan
Concept Paper724, which integrated the National Development Plan into the State 
Budget Plan and the State Investment Programme. At the same time, the Ministry of 
Finance was assigned as Lithuania’s national coordinator for structural funds. At the 
same time, administration of national competitions for implementation of projects 
funded by PHARE was criticised for the lack of transparency.725

In general, in the period after 1999, Lithuania was very successful in adopting
PHARE funds. For instance, in 1999 Lithuania signed contracts for 97.3 percent of all 
assigned PHARE funds to Lithuania for that year.726 Similarly, in 2000, Lithuania 
contracted more than 97 percent of all assigned PHARE funds for that year. However, 
in some years it later appeared that there were a number of cases where assigned 
PHARE funds were used inadequately or simply misused. As a result, the contractors 
had to pay back the misused amounts to the European Union.727

(6) Involvement of Social Partners

The domestic interest groups were given little opportunity to influence the Lithuania’s 
Accession Negotiations. The main reason for that was the Lithuanian Government’s 
decision to move on faster in the process of the Accession Negotiations, in order to 
‘catch up’ with countries invited to start up negotiations in 1998, and, consequently, 

724 The Strategic Planning Committee of the Government of Lithuania, 'National Development Plan 
Concept Paper' (February 2001). 
725 See, for instance, Interview of the Head of the European Commission Delegation to Lithuania 
Michael Graham to Lithuanian national business daily “Verslo Žinios”: Eglė Sperauskaitė, 'Netenkina 
ES Konkursų Tvarka' Verslo Žinios, Nr. 206 (2002) <http://vz.lt/Default.aspx> accessed 7 March 2015, 
5; Also, see reactions of competition participants expressed to the same business daily earlier: Eglė 
Sperauskaitė, 'Lietuvoje – Europinės Dviprasmybės' Verslo Žinios, Nr. 169 (2002) 
<http://vz.lt/Default.aspx> accessed 7 March 2015, 5.
726 Interview of Lithuanian Prime Minister’s Algirdas Brazauskas to National News Agency ELTA. 
See: National News Agency ELTA. XXI Amžiaus Horizontai. XXI Amžiaus priedas apie Lietuvą ir 
pasaulį., 'Algirdas Brazauskas: Turima Patirtis Leidžia Tikėtis Sėkmingo ES Struktūrinių Fondų Lėšų 
Panaudojimo' (2003) <http://www.delfi.lt/verslas/verslas/a-brazauskas-turima-patirtis-leidzia-tiketis-
sekmingo-strukturiniu-fondu-lesu-panaudojimo.d?id=1838486> accessed 6 March 2015.
727 See: Juozas Skripkauskas, 'Įtartinai Panaudojo Europos Fondo Pinigus' Klaipėda (2004) 
<http://klaipeda.diena.lt/dienrastis/uzribis/itartinai-panaudojo-europos-fondo-pinigus-
158604#.VRLbBvmG98E> accessed 25 March 2015; Rūta Skatikaitė, 'ES Lėšos Virto Premijomis 
Valdininkams' Vakarų Ekspresas (2003) <http://www.ve.lt/naujienos/lietuva/lietuvos-naujienos/es-
lesos-virto-premijomis-valdininkams-377937/> accessed 25 March 2015;
See also an interview with Romualdas Boreika, Director of the Financial Crime Investigation Service 
under the Ministry of the Interior of the Republic of Lithuania: Vidaus Reikalų Ministerija, 'FNTT 
Saugo ES Lėšas Nuo Nusikalstamo Poveikio: Interviu Su Finansinių Nusikaltimų Tyrimo Tarnybos 
(FNTT) Prie Vidaus Reikalų Ministerijos Direktoriumi Romualdu Boreika' (2004). 
See also the report published by Lithuanian supreme audit institution on legality and effectiveness of 
investments to real estate in the period 2002-2007, executed by the Lithuanian Infrastructure 
Development Fund, established by a public organisation the Lithuanian Development Agency (in 
Lithuanian – Lietuvos ekonominės plėtros agentūra, which was owned by the Ministry of Economy. In 
February 2010 the Lithuanian Development Agency was restructured into two public organisations –
Invest Lithuania and Enterprise Lithuania. See: Lietuvos Respublikos Valstybės Kontrolė (National 
Audit Office of Lithuania), 'Valstybinio Audito Ataskaita Lėšų, Investuotų Į Nekilnojamojo Turto 
Plėtros Objektus, Teisėtumas Ir Efektyvumas' (Nr P2-20-4-15, rugpjūčio 29 d, 2008).

(5) Administration of PHARE funds

The administration of PHARE funds consisted of four types of activities: strategy 
development, programming, management of programme implementation, and project 
development and implementation.
Starting from 2000, in order to access PHARE funds, the candidate country had to 
prepare a National Development Plan.721 The first draft of the Lithuanian National 
Development Plan was submitted to the European Commission at the end of October 
1999. The National Development Plan included Regional Development Programmes 
of the target regions, which were prepared and elaborated by the County 
Administrations, assisted by Regional Development Agencies, Business Consulting 
Centre’s, etc. The district municipalities had to take care about municipal 
development plans. The County Administrations also contributed to the development 
of ISPA and SAPARD strategies, PHARE 2000 and Cross Border Co-operation 
project fiches. Such decentralised administration of PHARE funded projects had to 
ensure that funding had better met the needs of the individual country. However, the 
local authorities were not ready to undertake a greater responsibility. There was a 
critical lack of experience in strategic planning and regional development at the 
municipal and county administration level. Consequently, a significant part of the 
strategy development work was still done by the central government and 
consultants.722

The decentralisation touched the programming of PHARE. Up to 2000, the main 
programming for PHARE was done by the National Aid Coordinator, which was the
Ministry of Foreign Affairs, together with Technical Assistance consultants. However, 
due to the ‘decentralisation’ of the PHARE programmes, more responsibility was 
transferred to the local authorities. Project proposals, submitted by the local 
authorities, had to be based on regional and national priorities, defined in the national 
development plan and regional development strategies. 
Since 1998 the management of programme implementation was entrusted with 
Central Agency for Finances and Contracts at the Ministry of Finances.723 Also, the 
National Authorising Officer, which headed the National Fund and had the overall 
responsibility for financial management of PHARE funds under the Ministry of 
Finance, was nominated. The development and implementation of individual projects 
was managed by the recipient and project managers, which ranged from sector 
ministries to the association of local authorities, municipality divisions, and public 
companies.

721 Initially, for the period from 2000 till 2002.
722 See: Association of European Border Regions, 'Draft Assessment Report' (Association of European 
Border Regions, February, 2000) <http://www.aebr.eu/files/publications/AR_LIT-PL.en.pdf> accessed 
25 March 2015, 6-8.
723 Centrine Finansų ir Kontraktų Agentūra (Lithuanian)
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In February 2001 the Lithuanian Government adopted the National Development Plan
Concept Paper724, which integrated the National Development Plan into the State 
Budget Plan and the State Investment Programme. At the same time, the Ministry of 
Finance was assigned as Lithuania’s national coordinator for structural funds. At the 
same time, administration of national competitions for implementation of projects 
funded by PHARE was criticised for the lack of transparency.725

In general, in the period after 1999, Lithuania was very successful in adopting
PHARE funds. For instance, in 1999 Lithuania signed contracts for 97.3 percent of all 
assigned PHARE funds to Lithuania for that year.726 Similarly, in 2000, Lithuania 
contracted more than 97 percent of all assigned PHARE funds for that year. However, 
in some years it later appeared that there were a number of cases where assigned 
PHARE funds were used inadequately or simply misused. As a result, the contractors 
had to pay back the misused amounts to the European Union.727

(6) Involvement of Social Partners

The domestic interest groups were given little opportunity to influence the Lithuania’s 
Accession Negotiations. The main reason for that was the Lithuanian Government’s 
decision to move on faster in the process of the Accession Negotiations, in order to 
‘catch up’ with countries invited to start up negotiations in 1998, and, consequently, 

724 The Strategic Planning Committee of the Government of Lithuania, 'National Development Plan 
Concept Paper' (February 2001). 
725 See, for instance, Interview of the Head of the European Commission Delegation to Lithuania 
Michael Graham to Lithuanian national business daily “Verslo Žinios”: Eglė Sperauskaitė, 'Netenkina 
ES Konkursų Tvarka' Verslo Žinios, Nr. 206 (2002) <http://vz.lt/Default.aspx> accessed 7 March 2015, 
5; Also, see reactions of competition participants expressed to the same business daily earlier: Eglė 
Sperauskaitė, 'Lietuvoje – Europinės Dviprasmybės' Verslo Žinios, Nr. 169 (2002) 
<http://vz.lt/Default.aspx> accessed 7 March 2015, 5.
726 Interview of Lithuanian Prime Minister’s Algirdas Brazauskas to National News Agency ELTA. 
See: National News Agency ELTA. XXI Amžiaus Horizontai. XXI Amžiaus priedas apie Lietuvą ir 
pasaulį., 'Algirdas Brazauskas: Turima Patirtis Leidžia Tikėtis Sėkmingo ES Struktūrinių Fondų Lėšų 
Panaudojimo' (2003) <http://www.delfi.lt/verslas/verslas/a-brazauskas-turima-patirtis-leidzia-tiketis-
sekmingo-strukturiniu-fondu-lesu-panaudojimo.d?id=1838486> accessed 6 March 2015.
727 See: Juozas Skripkauskas, 'Įtartinai Panaudojo Europos Fondo Pinigus' Klaipėda (2004) 
<http://klaipeda.diena.lt/dienrastis/uzribis/itartinai-panaudojo-europos-fondo-pinigus-
158604#.VRLbBvmG98E> accessed 25 March 2015; Rūta Skatikaitė, 'ES Lėšos Virto Premijomis 
Valdininkams' Vakarų Ekspresas (2003) <http://www.ve.lt/naujienos/lietuva/lietuvos-naujienos/es-
lesos-virto-premijomis-valdininkams-377937/> accessed 25 March 2015;
See also an interview with Romualdas Boreika, Director of the Financial Crime Investigation Service 
under the Ministry of the Interior of the Republic of Lithuania: Vidaus Reikalų Ministerija, 'FNTT 
Saugo ES Lėšas Nuo Nusikalstamo Poveikio: Interviu Su Finansinių Nusikaltimų Tyrimo Tarnybos 
(FNTT) Prie Vidaus Reikalų Ministerijos Direktoriumi Romualdu Boreika' (2004). 
See also the report published by Lithuanian supreme audit institution on legality and effectiveness of 
investments to real estate in the period 2002-2007, executed by the Lithuanian Infrastructure 
Development Fund, established by a public organisation the Lithuanian Development Agency (in 
Lithuanian – Lietuvos ekonominės plėtros agentūra, which was owned by the Ministry of Economy. In 
February 2010 the Lithuanian Development Agency was restructured into two public organisations –
Invest Lithuania and Enterprise Lithuania. See: Lietuvos Respublikos Valstybės Kontrolė (National 
Audit Office of Lithuania), 'Valstybinio Audito Ataskaita Lėšų, Investuotų Į Nekilnojamojo Turto 
Plėtros Objektus, Teisėtumas Ir Efektyvumas' (Nr P2-20-4-15, rugpjūčio 29 d, 2008).
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adopted because of approximation, but also on those that served narrow interests only 
and conflicted with the public interest.732

At the ministerial level, the process of approximation was slightly improved, but 
insufficiently. Sectorial ministries were still lacking personnel to deal with the 
harmonisation of national legislation. Although with the start of the Accession 
Negotiations, one or two junior specialists were appointed to prepare the positions for 
negotiations, they were usually non-lawyers, with no legal background, and poor 
understanding of what they had to do.733 As a consequence, there was a real risk that 
some concepts could be introduced without understanding their legal meaning.734

Probably, to address this issue the European Committee under the Government
prepared the Methodology on Harmonisation of National Laws with EU Law, which 
was approved on 24 December 1999.735

It should be noted that the Lithuanian public administration was rather weak in 
general: it lacked competence and experience in the field of state administration and 
regulation. Indeed, there were situations when designers of new legislative 
commercial laws were employing the regulatory models of public law that are alien to 
private law, including application of the imperative method of construing a legal 
norm.736 At the same time, there was too little attention paid for educating and 
training public administration.737

On top of that, probably, as in every country from the former Eastern Bloc to a certain
extent, Lithuanian public administration suffered from deep-rooted nepotism. Despite 
numerous attempts to fight the nepotism through different public service reforms, 
including the establishment of the transparent civil service entry procedures based on 
extensive knowledge exams (though the latter only in the very last stage of the 
accession period), Lithuanian administrative service continued to show the grimaces 
of the nepotistic and groove state administration. 

732 The existence of such tendency was reported in other applicant countries also. See: Association of 
European Border Regions, 'Draft Assessment Report' (Association of European Border Regions, 
February, 2000) <http://www.aebr.eu/files/publications/AR_LIT-PL.en.pdf> accessed 25 March 2015, 
6-8.
733 Jonas Masiokas, 'Lithuania’s Preparation to Adopt Acquis Communautaire', Lithuania’s Integration 
into the European Union: Summary of the Study on the Status, Perspectives and Impact (1st edn, EISC 
1997) 50.
734 See: Zdenek Kühn, 'Development Of Comparative Law In Central And Eastern Europe', The Oxford 
Handbook of Comparative law (1st edn, 2006). 
735 Europos Teisės Departamentas prie Lietuvos Respublikos Vyriausybės, 'Nacionalinės Teisės Aktų 
Derinimo Su ES Teise Metodiniai Nurodymai, Patvirtinti Europos Teisės Departamento Prie Lietuvos 
Respublikos Vyriausybės Generalinio Direktoriaus1999 M. Gruodžio 24 D. Įsakymu Nr. 19' (1999).
736 Masiokas (1997) Lithuania’s Preparation to Adopt Acquis Communautaire, 49.
737 See conclusion in the research report on  civil servants training system in Lithuania: Beata Simanska 
and Audronė Nikšaitė, 'Assessment Of The Civil Servants Training System In Lithuania' (EuroFaculty, 
EuroBaltic Centre of Excellence 1998). 

to conclude the negotiations in 2002. As Lithuania’s former Deputy to the Chief 
Negotiator Klaudijus Maniokas remarked, even in cases when interest groups 
managed to formulate a clear interest in a reasoned way, their influence was rather 
limited at that stage.728 Lithuanian negotiators admited that the initial idea was to 
present aggregated interests during the Accession Negotiations, consisting of those of 
the negotiator’s group, those of interest groups and those formed at a political level. 
However, Lithuania’s interests were actually most often defined by the team of 
negotiators and at the political level only, leaving aside the domestic interest 
groups.729 Indeed, interest groups were visible only in negotiations on the agricultural 
quotas, indirect taxes and in considering specific issues of re-registration of 
pharmaceutical substances, patents, insurance against civil liability in respect of the 
use of motor vehicles and some other issues.730

The underrepresentation of interest groups was not really intentional, but more an 
outcome of a combination of conditions: the political commitment to attain 
membership in the European Union goal, the technical nature of the Accession 
Negotiations, and information asymmetries. Such a manner of formulating Lithuania’s 
interests, when consultations with the interest groups were kept to the minimum, 
caused a smaller number of requested transitional periods, what allowed for the fast 
closure of negotiations chapters. As a result, by the end of the year 2000 Lithuania 
had completed negotiations on eight chapters, whereas some candidate countries from 
the first wave, like Estonia or Poland, only on 6 chapters. 

9.2.3.3. The Legislative Process

The structures and procedures to speed up the law approximation process were 
introduced only with the start of accession. The Lithuanian Parliament, recognising 
that there were delays in approximation of national legislation to the Acquis 
Communautaire, decided to introduce a procedure for faster preparation and adoption 
of the so-called high priority legal drafts that were linked to both the NPAA and the
Consolidated Plan of Priority Instruments.731 However, such modification of the 
legislative process had perilous side effects, because this opened up the possibility for 
various interest groups to promote legislative drafts through a fast track procedure,
which did not foresaw thorough parliamentary discussions. Thus, there was a risk that 
the priority stamp would not only be on the new legislative drafts needed to be 

728 Klaudijus Maniokas, Ramūnas Vilpišauskas, Darius Žėruolis (2005) Conclusions and Lessons. In 
Klaudijus Maniokas, 'Conclussions And Lessons', Lithuania’s Road to the European Union: 
Unification of Europe and Lithuania’s EU Accession Negotiations (1st edn, Eugrimas 2005) 496.
729 ibid 498. 
730 ibid 501.
731 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Seimo Nutarimas Nr. VIII-1205 Dėl 
Prioritetinių Įstatymų Projektų, Susijusių Su Nacionaline Acquis Priėmimo Programa Bei Suvestiniu 
Prioritetinių Priemonių, Spartinančių Lietuvos Pasirengimą Narystei ES, 1999 M. I-III Ketvirčių Planu, 
Rengimo Ir Priėmimo Paspartinimo' (gegužės 27 d, 1999).
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understanding of what they had to do.733 As a consequence, there was a real risk that 
some concepts could be introduced without understanding their legal meaning.734

Probably, to address this issue the European Committee under the Government
prepared the Methodology on Harmonisation of National Laws with EU Law, which 
was approved on 24 December 1999.735

It should be noted that the Lithuanian public administration was rather weak in 
general: it lacked competence and experience in the field of state administration and 
regulation. Indeed, there were situations when designers of new legislative 
commercial laws were employing the regulatory models of public law that are alien to 
private law, including application of the imperative method of construing a legal 
norm.736 At the same time, there was too little attention paid for educating and 
training public administration.737

On top of that, probably, as in every country from the former Eastern Bloc to a certain
extent, Lithuanian public administration suffered from deep-rooted nepotism. Despite 
numerous attempts to fight the nepotism through different public service reforms, 
including the establishment of the transparent civil service entry procedures based on 
extensive knowledge exams (though the latter only in the very last stage of the 
accession period), Lithuanian administrative service continued to show the grimaces 
of the nepotistic and groove state administration. 

732 The existence of such tendency was reported in other applicant countries also. See: Association of 
European Border Regions, 'Draft Assessment Report' (Association of European Border Regions, 
February, 2000) <http://www.aebr.eu/files/publications/AR_LIT-PL.en.pdf> accessed 25 March 2015, 
6-8.
733 Jonas Masiokas, 'Lithuania’s Preparation to Adopt Acquis Communautaire', Lithuania’s Integration 
into the European Union: Summary of the Study on the Status, Perspectives and Impact (1st edn, EISC 
1997) 50.
734 See: Zdenek Kühn, 'Development Of Comparative Law In Central And Eastern Europe', The Oxford 
Handbook of Comparative law (1st edn, 2006). 
735 Europos Teisės Departamentas prie Lietuvos Respublikos Vyriausybės, 'Nacionalinės Teisės Aktų 
Derinimo Su ES Teise Metodiniai Nurodymai, Patvirtinti Europos Teisės Departamento Prie Lietuvos 
Respublikos Vyriausybės Generalinio Direktoriaus1999 M. Gruodžio 24 D. Įsakymu Nr. 19' (1999).
736 Masiokas (1997) Lithuania’s Preparation to Adopt Acquis Communautaire, 49.
737 See conclusion in the research report on  civil servants training system in Lithuania: Beata Simanska 
and Audronė Nikšaitė, 'Assessment Of The Civil Servants Training System In Lithuania' (EuroFaculty, 
EuroBaltic Centre of Excellence 1998). 
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9.3. Situation Prior to the Start of Transplantation of the Acquis

9.3.1. Lithuania’s Economy during the Soviet Time 

During the Soviet occupation Lithuania’s economy was an integral part of the Soviet 
Union economy, characterised by central planning. The Soviet Union central 
institutions were deciding on most of the economic issues, such as tasks, the 
distribution of resources and production, etc. For instance, although Lithuania had the
status of a Republic, it could not pursue an independent financial and monetary 
policy. Credit resources for banks were allocated in a centralised way and could be 
used only to finance centrally planned investment projects or for short-term lending. 
Furthermore, Lithuania’s budget, its amount and structure of its incomes and 
expenses, used to be approved not by national authorities, but by the Ministry of 
Finance of the Soviet Union. Also, the activities of large enterprises were beyond the 
reach of the authorities of the Republic. Indeed, Lithuanian authorities did nothing but 
followed the instructions given by the higher Soviet institutions, and, in accordance 
with the given guidelines, distributed tasks and resources to economic entities in the 
Republic. The Central Planning Bureau rewarded the proper fulfilment of these 
functions by assigning more investments and providing larger funds for residents and 
enterprises. As a consequence, national authorities were primarily busy with 
fulfilment of laid down regulations and “lobbying” the Central Planning Bureau for 
better conditions and more resources. At the same time, national government and civil 
servants were rather inexperienced in a number of important state administration 
fields that belonged at that time to the central Soviet authority, such as administration 
of taxes and duties, trade balance, domestic and foreign debts, banking, dealing with
inflation, and etc.

The other characteristic of the centrally planned economy was the distorted economic 
relationships and the absence of any competition in the ‘market’. As the prices were 
fixed, the only driving force of the activity of enterprises was the need to meet 
planned quotas, which were established annually on the basis of the level of 
production achieved that year. It was not advantageous for enterprises to produce 
more than what was planned, because it would mean that next year the enterprise 
would have to meet a higher production quota with the same resources. Similarly, a 
more efficient use of provided resources was not beneficial, because next year the 
enterprise would get fewer resources. In many cases the system of fixed prices and 
predetermined production quotas caused a decrease in efficiency and the quality of 
products. This led to the increasing economic backwardness with a growing
dependence on uncompetitive market. 

In summary, in a centrally planned economy, not only competition policy was not 
applied, it also was unwanted. The enterprises felt secure with the fixed prices and 

However, the shortage of specialists with a legal background that would be able to 
prepare drafts of legislative acts in general, not just those based on EU legal 
principles, was felt more acutely than other issues because of several reasons. 
First of all, there was the continuous need of new legislative acts, since Lithuania was 
still developing its regulatory laws.738 Second, there was a growing amount of laws 
that had to be in compliance with the Acquis Communautaire due to the fast 
developing accession process and the developing time pressure. At the same time, the 
problem of the shortage of legal specialists was rapidly increasing, because the best 
lawyers preferred the no nonsense environment of the commercial sector, in which 
they could earn more and faster, to the governmental one.739

It is thus not surprising that Lithuania, especially as the speed of the accession was 
increasing, tended to copy whole laws from Europe in place of drafting own laws that 
would be based on legal principles of the Acquis Communautaire. Various Lithuanian 
and Western legal scholars pointed out to the so-called “textocentrism” in the 
Lithuanian legal culture of the time, which they usually associated with the 
reminiscences of the soviet legal culture: “the vitality of Soviet legal dogmas and 
ideas about Soviet law in the (…) consciousness [of lawyers]”740. However, in many 
cases, the drafters of these legislative acts were recent graduates, who could not be 
regarded as those, who suffered from the Soviet legal mentality. These new 
generation graduates could better understand English than Russian. However, they did 
not have enough experience and legal knowledge, which was indispensable in order to 
draft legislative acts based on European legal principles. What they could do and did
do is translate complete pieces of legal acts of Acquis Communautaire into Lithuanian 
and duplicate those pieces when preparing drafts of legislative acts. It was not a very 
sophisticated approach of law-making and had its own long-term risks, especially 
with regard to implementation, but that was the most of what they were capable to do 
in that situation, when Lithuania was striving to catch up a leaving train, provided the 
meaning of translated laws was not completely lost during the translation.741

738 For example, the new Civil Code in Lithuania was adopted only on 18 July 2000. Before that 
Lithuania was still using the Civil Code from 1964, adjusted with numerous amendments. See: 
Masiokas (1997) Lithuania’s Preparation to Adopt Acquis Communautaire, 49. 
Moreover, it appears that Lithuania had delays in the process of development and modernisation of the 
legal system too. Situation in Lithuania was similar to that in Latvia and Estonia, since these countries 
dealt with the same issues. See: Konstantin Ivanov, 'Formation Of Legal System Of Lithuania: 
Historical Memory And Integrational Process', The Interaction of National Legal Systems: 
Convergence or Divergence? (Vilnius University, Faculty of Law 2013) 
<http://www.tf.vu.lt/dokumentai/Admin/Doktorant%C5%B3_konferencija/Ivanov.pdf> accessed 25 
March 2015.
739 With years this problem became even greater in Lithuania. Most of the best specialists not only left 
administration, but also Lithuania. The problem of brain-drain became so big in Lithuania that the 
Government initiated a programme encouraging top specialists to come back home.
740 Masiokas (1997) Lithuania’s Preparation to Adopt Acquis Communautaire, 48.
741 However, in the literature it is possible to find comments about “often incorrect and careless 
translation of directives”. See: Kühn (2006).
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However, the factual recognition of the declared independence did not come 
immediately. Thus, the Congress of People’s Deputies of the Soviet Union744 declared 
the Act of the Re-establishment of the Lithuanian State illegal. Mikhail Gorbachev 
demanded revocation of the Act and, when Lithuania refused to obey, applied 
political and social sanctions against Lithuania, including the imposition of an 
economic blockade from April till June 1990. As these measures did not help, the 
Soviet Union started a military action against Lithuania. Unarmed Lithuanian citizens 
guarded day and night the strategically important objects, including the Parliament: 
the buildings were surrounded by ‘live’ and concrete barricades.

Such situation lasted till 21 August 1991, when the August Coup failed in Moscow. 
Only then came the real international recognition.745 On 2 September 1991 the United 
States recognised Lithuania’s independence. Few days later, on 6 September 1991, 
also the Soviet Union recognised the independent state of Lithuania. On 17 September 
1991 Lithuania joined the United Nations. However, Russian troops remained on 
Lithuania’s territory till 31 August 1993.

9.3.3. Development of National Governance Structures

The development of national governance structures in the independent Lithuania 
started from the first day of its independence. On 24 February 1990 the new Supreme 
Council was elected in the first free democratic elections. On March 11, after the 
powers of the Supreme Council were confirmed, the Act on the Re-Establishment of 
the State of Lithuania746 was adopted. The Act on the Re-Establishment of the State of 
Lithuania declared the independence of Lithuanian state and emphasized the legal 
continuity of the interwar-period Lithuania. Since then, only laws of Lithuania were 
valid on its territory. 

The same day, the independence of Lithuania was re-established, the Provisional 
Constitution747 was adopted. The Provisional Constitution established that the 
sovereign state power belongs to the people of Lithuania. In regard to the economy it 
was established that “the economy of Lithuania shall be based on the property of the 

744 The Congress of People’s Deputies of the Soviet Union was the highest body of state authority of the 
Soviet Union from 1989 to 1991. It was introduced during governmental reforms suggested by Mikhail 
Gorbachev. 
745 With exception of some countries: The Soviet Socialist Republic of Moldova was the first from the 
Soviet Union to recognise the independent Republic of Lithuanian already on 30 May 1990. The first 
Western country to recognise the Independent Republic of Lithuania was Iceland, who did that on 11 
February 1991.
746 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Aukščiausiosios Tarybos Aktas Dėl Lietuvos 
Nepriklausomos Valstybės Atstatymo' (1990).
747 The Supreme Council of the Republic of Lithuania, 'The Provisional Principal Law Of The Republic 
Of Lithuania (The Provisional Constitution).' (Collection of Documents of the Supreme Council of the 
Republic of Lithuania and the Presidium of the Supreme Council of the Republic of Lithuania, Vol 1, 
1991).

pre-established quotas of production. Also, it was a common practice to grant the state 
subsidies to the enterprises working at a loss. Moreover, from a financial point of 
view, the status of inefficient subsidised enterprises did not differ from well 
performing enterprises. At the same time, there was no state aid control and nobody 
monitored it either. Furthermore, the economic relationships between the enterprises 
were based on uncompetitive practices. Personal contacts and acquaintance with 
influential high officials played a more important role in securing production 
resources, than business relationships.742 Moreover, economic relationships between 
economic entities were often based on a barter system. For instance, Lithuanian 
enterprises were accumulating high quality foodstuffs, in order to exchange those to 
production recourses with the economic entities in other Soviet republics.  

9.3.2. Re-Establishment of the Independent State

As Mikhail Gorbachev started the reforms in the Soviet Union, the national reform 
movement Sąjūdis was formed. The movement grew fast and already on 22-23 
October 1988 the Constituent Assembly of Sąjūdis was held. The Assembly 
established the ultimate objective – the independence of the Lithuanian economy and, 
finally, its political independence. Besides, the requirements to the Communist Party 
of the Soviet Union and its representatives in Vilnius (the Central Committee of the 
Lithuanian Communist Party) to grant the freedom of speech on TV as well as to
declare the sovereignty were set. 

The ideas about Lithuania’s economic independence from the Soviet Union and the 
departure from the centrally planned economy to the market economy were laid down 
in “The Conception of Economic Independence of the Lithuanian SSSR” in 1988. The 
conception was prepared by the group of Lithuanian economists under leadership of 
Professor Kazimieras Antanavičius.743 The conception provided a basis for the
preparation of the Law on Economic Independence, which was later adopted by the
Supreme Council of Soviet Lithuania. The law established that all economic issues, 
including taxes and finances, economic planning, price control, interest rates, and etc., 
will be solved autonomously. At the same time a draft of the resolution of the Council 
of Ministers of the Soviet Union “On increasing the economic independence of the 
Lithuanian SSR” was prepared. However, the Council of Ministers of the Soviet 
Union never agreed to grant economic independence to Lithuania. Nevertheless, 
Lithuania did re-establish its independence two years later, on the 11th of March 1990.

742 “An official, responsible for the distribution of planned tasks and resources, had the possibility to 
fulfil the requests of some purchasers at the expense of other purchasers. The storekeeper, who was 
responsible for handing the production out of the storehouse, could also compile a waiting list of 
purchasers.”, See: Albertas Šimėnas, 'Formation Of The Market Economy In Lithuania', Lithuanian 
Economic Reforms: Practice and Perspectives (1st edn, Margi Raštai 1997) 21.
743 The group included renowned Lithuanian economists, such as A. Dobrovolskis, K.Glaveckas, 
E.Vilkas, K, Prunskienė, A.Šimėnas, G.Vagnorius, etc.). Most of them later assumed the highest state 
positions.



Explaining lEgal TransplanTs

301

However, the factual recognition of the declared independence did not come 
immediately. Thus, the Congress of People’s Deputies of the Soviet Union744 declared 
the Act of the Re-establishment of the Lithuanian State illegal. Mikhail Gorbachev 
demanded revocation of the Act and, when Lithuania refused to obey, applied 
political and social sanctions against Lithuania, including the imposition of an 
economic blockade from April till June 1990. As these measures did not help, the 
Soviet Union started a military action against Lithuania. Unarmed Lithuanian citizens 
guarded day and night the strategically important objects, including the Parliament: 
the buildings were surrounded by ‘live’ and concrete barricades.

Such situation lasted till 21 August 1991, when the August Coup failed in Moscow. 
Only then came the real international recognition.745 On 2 September 1991 the United 
States recognised Lithuania’s independence. Few days later, on 6 September 1991, 
also the Soviet Union recognised the independent state of Lithuania. On 17 September 
1991 Lithuania joined the United Nations. However, Russian troops remained on 
Lithuania’s territory till 31 August 1993.

9.3.3. Development of National Governance Structures

The development of national governance structures in the independent Lithuania 
started from the first day of its independence. On 24 February 1990 the new Supreme 
Council was elected in the first free democratic elections. On March 11, after the 
powers of the Supreme Council were confirmed, the Act on the Re-Establishment of 
the State of Lithuania746 was adopted. The Act on the Re-Establishment of the State of 
Lithuania declared the independence of Lithuanian state and emphasized the legal 
continuity of the interwar-period Lithuania. Since then, only laws of Lithuania were 
valid on its territory. 

The same day, the independence of Lithuania was re-established, the Provisional 
Constitution747 was adopted. The Provisional Constitution established that the 
sovereign state power belongs to the people of Lithuania. In regard to the economy it 
was established that “the economy of Lithuania shall be based on the property of the 

744 The Congress of People’s Deputies of the Soviet Union was the highest body of state authority of the 
Soviet Union from 1989 to 1991. It was introduced during governmental reforms suggested by Mikhail 
Gorbachev. 
745 With exception of some countries: The Soviet Socialist Republic of Moldova was the first from the 
Soviet Union to recognise the independent Republic of Lithuanian already on 30 May 1990. The first 
Western country to recognise the Independent Republic of Lithuania was Iceland, who did that on 11 
February 1991.
746 Lietuvos Respublikos Seimas, 'Lietuvos Respublikos Aukščiausiosios Tarybos Aktas Dėl Lietuvos 
Nepriklausomos Valstybės Atstatymo' (1990).
747 The Supreme Council of the Republic of Lithuania, 'The Provisional Principal Law Of The Republic 
Of Lithuania (The Provisional Constitution).' (Collection of Documents of the Supreme Council of the 
Republic of Lithuania and the Presidium of the Supreme Council of the Republic of Lithuania, Vol 1, 
1991).
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as early as in 1991, first by vouchers in a mass-privatisation programme (1991-1995), 
and later by company sales for cash, bringing the share of the private sector in the 
economy to 70 % of GDP.752 Further, already in the early 1990s Lithuania liberalised 
its trade, and, consequently, introduced laws on bankruptcy and regulating companies’ 
activities. In designing economic reforms Lithuania was intensively consulted by a 
number of American economists that followed the tradition of the Chicago economic 
school. The world known economists from the United States came to Lithuania not 
without the help of Lithuanian community in the US. In the summer of 1990 a famous 
businessman of Lithuanian origin, Dr Juozas Kazickas, managed to invite to a not-yet-
recognised, newly re-established, country several economists from the United States, 
among them a world-known Professor Lawrence Summers.753

In the period of economic reforms also competition policy was introduced. The 
Lithuanian Parliament adopted the first Law on Competition on 15 September 1992.
However, since that time the law was amended many times. The legal basis for the 
law was created by Article 46 of the Lithuanian Constitution. This article provided 
that the special law “shall prohibit monopolisation of production and the market and 
shall protect freedom of fair competition”754. The experts from both the OECD as 
well as from the US Federal Trade Commission and the US Justice Department 
contributed to drafting the Law on Competition. As a result, the law was heavily 
influenced by the American antitrust tradition. For example, the Lithuanian Law on 
Competition from 1992 did not impose restrictions on vertical agreements unless one 
of the parties was a dominant undertaking.755 On the other hand, the basic structure 
and terminology that was used in the Law on Competition from 1992 followed the 
European tradition.756

The national competition authority was set up in 1992, under the first Law on 
Competition. Before that the special Department on Prices and Competition at the 
Ministry of Economy managed competition policy issues. From 1993, after the 
enactment of the new Law on Competition, the department was reorganised into the 
State Prices’ and Competition Office under auspices of the Government (until 19 July 

752 See: Beata Simanska, 'Development Of Property Rights In Lithuania', Property Rights in Transition 
Economies (1st edn, EERC 2001).
753 By the way, when Summers came to Lithuania, he was 36 years old. He was one of the youngest 
tenured professors in Harvard’s history (at age 28). See: Julia Weingrad, '30 Most Famous Harvard 
Students' Business Insider (2010) <http://www.businessinsider.com/30-most-famous-harvard-students-
of-all-time-2010-4?op=1> accessed 25 March 2015. 
754 Article 46, The Constitution of the Republic of Lithuania. See: Citizens of the Republic of Lithuania 
in the Referendum of 25 October 1992, 'The Constitution Of The Republic Of Lithuania' (Effective 
from 2 November, 1992) < http://www3.lrs.lt/home/Konstitucija/Constitution.htm>  accessed 25 March 
2015.
755 See: Šarūnas Keserauskas and Arnoldas Klimas, 'Enforcement Of Competition Rules In Lithuania: 
The First Decade, In Law In Transition' (2004) April EBRD Series: Law in Transition: Competition 
law and Policy - Enhancing Enforcement and Cooperation 
<http://www.ebrd.com/downloads/research/law/lit041.pdf> accessed 25 March 2015, 72.
756 ibid.

Republic of Lithuania, which shall consists of the private property of its citizens, the 
property of groups of citizens, and state property”748.

Further laws established that all state enterprises on the territory of the former 
Lithuanian Soviet Republic, which were subordinate to the Soviet Union, passed into 
the jurisdiction of the Republic of Lithuania, and their state management is taken by 
the Lithuanian Government.749

On 22 March 1990 the Supreme Council passed the Law on Government, which 
created the legal basis for the formation of the first Government.750 However, the 
Governments  institution was one of the most instable in Lithuania.
On 24 March 1990, Kazimira Danutė Prunskienė became the first Prime Minister of 
the Republic of Lithuania. In attempt to gain support of international community 
Prunskienė visited many countries and was received by the President of United States 
George H.W. Bush, the Prime Minister of Great Britain Margaret Thatcher, the 
President of France François Mitterand, and the Chancellor of Germany Helmut Kohl.
However, the attempts to gain international support were unsuccessfully. On 10 
January 1991 the Government of Prunskienė resigned due to rising prices in result of 
the Soviet economic embargo. The Supreme Council appointed Albertas Šimėnas to 
the position of the Prime Minister. However, he assumed this position for three days 
only. Šimėnas suddenly disappeared, when the Russian Army entered Vilnius and 
surrounded key buildings. In an emergency session, Gediminas Vagnorius was 
appointed to the position of the Prime Minister.751 However, already on 21 July 1992 
Vagnorius resigned. Then, Aleksandras Abišala became the Prime Minister for four 
months. Next, Bronislavas Lubys became the Prime Minister for three months. Until 
in March 1993 again the new Prime Minister was appointed, Adolfas Šleževičius, 
who stayed for a longer period. In total, in the period from 1990 until 1993, six Prime 
Ministers were appointed. 

9.3.4. Economic Reforms and the Development of Competition Policy 

Lithuania began implementation of the market-oriented reforms almost immediately 
after the reestablishment of the independence. For instance, privatisation was started 

748 Article 44 of The Provisional Principal Law of the Republic of Lithuania.
749 The Supreme Council of the Republic of Lithuania, 'The Resolution Of The Supreme Council On 
The Status Of Enterprises, Institutions And Organizations Subordinate To The USSR And The 
Republic Of Lithuania And Located On The Territory Of Lithuania.' (Collection of Documents of the 
Supreme Council of Lithuania and the Presidium of the Supreme Council of the Republic of Lithuania, 
Vol 1, 1991) 58.
750 The Supreme Council of the Republic of Lithuania, 'Law On Government' (Collection of 
Documents of the Supreme Council of Lithuania and the Presidium of the Supreme Council of the 
Republic of Lithuania, Vol 1, 1991) 74.
751 Šimėnas “reappeared” on 14 January 1991. Later, from 30 May 1991, he was appointed as Minister 
of Economy and served until the Government resigned on 21 July 1992.
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as early as in 1991, first by vouchers in a mass-privatisation programme (1991-1995), 
and later by company sales for cash, bringing the share of the private sector in the 
economy to 70 % of GDP.752 Further, already in the early 1990s Lithuania liberalised 
its trade, and, consequently, introduced laws on bankruptcy and regulating companies’ 
activities. In designing economic reforms Lithuania was intensively consulted by a 
number of American economists that followed the tradition of the Chicago economic 
school. The world known economists from the United States came to Lithuania not 
without the help of Lithuanian community in the US. In the summer of 1990 a famous 
businessman of Lithuanian origin, Dr Juozas Kazickas, managed to invite to a not-yet-
recognised, newly re-established, country several economists from the United States, 
among them a world-known Professor Lawrence Summers.753

In the period of economic reforms also competition policy was introduced. The 
Lithuanian Parliament adopted the first Law on Competition on 15 September 1992.
However, since that time the law was amended many times. The legal basis for the 
law was created by Article 46 of the Lithuanian Constitution. This article provided 
that the special law “shall prohibit monopolisation of production and the market and 
shall protect freedom of fair competition”754. The experts from both the OECD as 
well as from the US Federal Trade Commission and the US Justice Department 
contributed to drafting the Law on Competition. As a result, the law was heavily 
influenced by the American antitrust tradition. For example, the Lithuanian Law on 
Competition from 1992 did not impose restrictions on vertical agreements unless one 
of the parties was a dominant undertaking.755 On the other hand, the basic structure 
and terminology that was used in the Law on Competition from 1992 followed the 
European tradition.756

The national competition authority was set up in 1992, under the first Law on 
Competition. Before that the special Department on Prices and Competition at the 
Ministry of Economy managed competition policy issues. From 1993, after the 
enactment of the new Law on Competition, the department was reorganised into the 
State Prices’ and Competition Office under auspices of the Government (until 19 July 

752 See: Beata Simanska, 'Development Of Property Rights In Lithuania', Property Rights in Transition 
Economies (1st edn, EERC 2001).
753 By the way, when Summers came to Lithuania, he was 36 years old. He was one of the youngest 
tenured professors in Harvard’s history (at age 28). See: Julia Weingrad, '30 Most Famous Harvard 
Students' Business Insider (2010) <http://www.businessinsider.com/30-most-famous-harvard-students-
of-all-time-2010-4?op=1> accessed 25 March 2015. 
754 Article 46, The Constitution of the Republic of Lithuania. See: Citizens of the Republic of Lithuania 
in the Referendum of 25 October 1992, 'The Constitution Of The Republic Of Lithuania' (Effective 
from 2 November, 1992) < http://www3.lrs.lt/home/Konstitucija/Constitution.htm>  accessed 25 March 
2015.
755 See: Šarūnas Keserauskas and Arnoldas Klimas, 'Enforcement Of Competition Rules In Lithuania: 
The First Decade, In Law In Transition' (2004) April EBRD Series: Law in Transition: Competition 
law and Policy - Enhancing Enforcement and Cooperation 
<http://www.ebrd.com/downloads/research/law/lit041.pdf> accessed 25 March 2015, 72.
756 ibid.
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based on the requirements set out in Articles 101, 102, and 107 TFEU757 concerning 
agreements between undertakings, abuses of dominant position and state aid. The 
laws containing the competition rules set out in the EC Treaty had to be adopted 
within three years of the entry into force of the Free Trade Agreement.758

Also, the Free Trade Agreement contained some considerations on the control of 
granting the indirect state aid by the signatory parties. For example, the parties agreed 
to refrain from any domestic fiscal measures or practices that would, directly or 
indirectly, discriminate against goods originating in one particular country as 
compared to similar goods originating in another country. However, there were 
several exceptions foreseen for Lithuania, which enabled Lithuania to protect its 
industries that experience difficulties. Thus, in order to increase labour productivity 
and improvement of the quality of goods in these industries, Lithuania was allowed 
during the transition period of six years to continue applying import duties to certain 
product groups by gradually reducing them. Also, in the case of developing industries 
and industrial sections, which were undergoing restructuring and experiencing serious 
difficulties, Lithuania was allowed to apply temporary protection measures, mainly in 
the form of protective tariffs, for no longer than for three years (Article 22). Both 
Lithuania and the European Union could apply protective measures in the case of 
dumping as it is defined in Article 6 of GATT.

Later, the Free Trade Agreement was almost fully incorporated into the Europe 
Agreement establishing the association between Lithuania and the European Union 
and its member states. The provisions on competition law and policy in the Europe 
Agreement did not change in substance. In fact, only the deadlines for their 
implementation were replaced by concrete dates, which coincided with those 
established by the Free Trade Agreement. The provisions on competition were 
identical to those in the Europe Agreement with Poland, and foresaw almost the same 
enforcement dates.759 The only substantial difference is that in the case of Poland the 

757 Note that original references in the text of the Europe Agreement with Lithuania were to Articles 81, 
82, and 87 TEC (references in the text of the Europe Agreement with Poland were to Articles 85, 86, 
and 92 of the Treaty of Rome). 
758 Latvia agreed on the same transitional periods of three years, but Estonia did not have any. It was 
considered that Estonia has an open economy and does not need such transitional periods. 
Consequently, a free trade area between Estonia and the European Union was established already from 
1st January 1995.
759 There is a difference is in wording of articles which is due to different dates of signing the 
agreements. For example, in the Europe Agreement with Poland the duty for the Association Council to 
adopt by decision the necessary rules for the implementation of paragraphs 1 and 2 is determined 
within three years of the entry into force of the agreement, which is three years after February 1, 1994, 
thus, February 1, 1997; and in the Europe Agreement with Lithuania there is identified a concrete date 
– December 31, 1997. (See: Annex I, Article 63 (3), Ch. II of the Europe Agreement with Poland; and 
Annex II, Article 64 (3), Ch. II of the Europe Agreement with Lithuania). Similarly, the provisions 
concerning granting of public aid and regarding of the associated country as an area identical to those 
of the Community described in Article 92 (3) (a) of the Treaty establishing the European Community 
(now Article 107 TFEU), specify in the Europe Agreement with Poland the transitional period of five 
years after the entry into force of the Agreement, with possibility to extend it by further periods of five 

1995). In addition to supervision of implementation of the Law on Competition, the 
agency exercised functions foreseen in the Law on Prices. Later, the functions of the 
agency were extended yet further and included the task of protecting the consumer 
rights as well.

The competition authority consisted of two bodies: executive and decision making.
The executive body, the State Competition and Consumer Protection Office, had the 
status of a permanent governmental agency conducting investigations in cases of 
alleged violations of the 1992 Law on Competition. The decision making function 
was assigned to the Competition Council, a separate entity set up by the Government. 
The Competition Council acted as a collegial decision making body for applying 
sanctions for violations of competition, while the Competition Office carried out all 
preparatory and investigatory work. The executive body could exercise a significant 
influence over the decision making institution, as the Director of the Competition 
Office was always also the Chairperson of the Competition Council. The competition 
authority was charged with multiple functions, including coordination of consumer 
protection, enforcement of anti-dumping rules, and price control. On other hand, 
multi-functionality was reasonable in the early years of transition, when resources 
were scarce. 

It is important to note that the competition authority, as it was structured at that time, 
did not enjoy financial and political independence from the Government. Not only
salaries and budget were assigned by the Government and approved by the 
Parliament, but also the Chairperson of the Competition Council and its Deputies 
were appointed by the Prime Minister. During this early period there was no state aid 
control and monitoring in Lithuania. State aid was given following the ad hoc
principle to the industries in need. It formed a part of Government’s economic policy. 

9.4. The Approximation Commitment in the Field of Competition 

9.4.1. Competition Policy Provisions in the Europe Agreement 

Competition policy provisions in the Europe Agreement fully repeated the 
competition policy provisions of the Free Trade Agreement, as it was almost fully 
incorporated into the former. The Free Trade Agreement with Lithuania provided a 
competition regime to be applied in trade relations between the European Community 
and its member states and Lithuania. The prospected competition regime had to be 



Explaining lEgal TransplanTs

305

based on the requirements set out in Articles 101, 102, and 107 TFEU757 concerning 
agreements between undertakings, abuses of dominant position and state aid. The 
laws containing the competition rules set out in the EC Treaty had to be adopted 
within three years of the entry into force of the Free Trade Agreement.758

Also, the Free Trade Agreement contained some considerations on the control of 
granting the indirect state aid by the signatory parties. For example, the parties agreed 
to refrain from any domestic fiscal measures or practices that would, directly or 
indirectly, discriminate against goods originating in one particular country as 
compared to similar goods originating in another country. However, there were 
several exceptions foreseen for Lithuania, which enabled Lithuania to protect its 
industries that experience difficulties. Thus, in order to increase labour productivity 
and improvement of the quality of goods in these industries, Lithuania was allowed 
during the transition period of six years to continue applying import duties to certain 
product groups by gradually reducing them. Also, in the case of developing industries 
and industrial sections, which were undergoing restructuring and experiencing serious 
difficulties, Lithuania was allowed to apply temporary protection measures, mainly in 
the form of protective tariffs, for no longer than for three years (Article 22). Both 
Lithuania and the European Union could apply protective measures in the case of 
dumping as it is defined in Article 6 of GATT.

Later, the Free Trade Agreement was almost fully incorporated into the Europe 
Agreement establishing the association between Lithuania and the European Union 
and its member states. The provisions on competition law and policy in the Europe 
Agreement did not change in substance. In fact, only the deadlines for their 
implementation were replaced by concrete dates, which coincided with those 
established by the Free Trade Agreement. The provisions on competition were 
identical to those in the Europe Agreement with Poland, and foresaw almost the same 
enforcement dates.759 The only substantial difference is that in the case of Poland the 

757 Note that original references in the text of the Europe Agreement with Lithuania were to Articles 81, 
82, and 87 TEC (references in the text of the Europe Agreement with Poland were to Articles 85, 86, 
and 92 of the Treaty of Rome). 
758 Latvia agreed on the same transitional periods of three years, but Estonia did not have any. It was 
considered that Estonia has an open economy and does not need such transitional periods. 
Consequently, a free trade area between Estonia and the European Union was established already from 
1st January 1995.
759 There is a difference is in wording of articles which is due to different dates of signing the 
agreements. For example, in the Europe Agreement with Poland the duty for the Association Council to 
adopt by decision the necessary rules for the implementation of paragraphs 1 and 2 is determined 
within three years of the entry into force of the agreement, which is three years after February 1, 1994, 
thus, February 1, 1997; and in the Europe Agreement with Lithuania there is identified a concrete date 
– December 31, 1997. (See: Annex I, Article 63 (3), Ch. II of the Europe Agreement with Poland; and 
Annex II, Article 64 (3), Ch. II of the Europe Agreement with Lithuania). Similarly, the provisions 
concerning granting of public aid and regarding of the associated country as an area identical to those 
of the Community described in Article 92 (3) (a) of the Treaty establishing the European Community 
(now Article 107 TFEU), specify in the Europe Agreement with Poland the transitional period of five 
years after the entry into force of the Agreement, with possibility to extend it by further periods of five 
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accordance with Article 138(3) of the Constitution of Lithuania762, the treaty had to be 
treated as constituent part of the national legal system. That was also the official 
position of Lithuania’s state institutions as well as of the legal community. For 
example, the Lithuanian Professor of International Law, Vilenas Vadapalas763, who at 
that time held a position of Director of the Legal Bureau under the auspices of the 
Ministry of European Affairs, harmonisation of the Lithuanian law with the Acquis 
Communautaire should be regarded not only as an obligation under Articles 69 and 70 
of the Europe Agreement, but also as an obligation under the national law. 
Consequently, the provisions of the Europe Agreement had to be treated as directly 
applicable by national agencies and courts from the day by the national parliament 
ratified the treaty, aside of the question of whether the treaty entered into force 
internationally. 

9.4.3. Discourses on the Approximation Commitment

9.4.3.1. The Essence of the Approximation Requirement

Similarly as in Poland, vague formulation of the requirement to approximate national 
laws was broadly discussed in Lithuania. For instance, according to Jonas Masiokas, a 
practicing lawyer-attorney, who contributed to drafting of several most important 
commercial laws, including the competition law,  “[t]he phrase “shall endeavour” 
should not be understood in the sense that the Agreement requires achievement of a 
definite result or adherence to the prescribed time limits”764. According to him, 
harmonisation within the prescribed time limit “would be unrealistic”765, because of 
dynamic development of the EU Acquis Communautaire. At the same time, he 
admitted that harmonisation of national legislation will be a very weighty argument in 
favour of Lithuania, testifying to its readiness to assume obligations arising from the 
anticipated membership in the European Union.

Vadapalas, who at that time held a position of the Head of the European Law 
Department responsible for the approximation of national legislation, also said in his 
interview to the Lithuanian legal journal “Teisės Konsultantas”766 that the 

762 Article 138: “(…)International treaties ratified by the Seimas of the Republic of Lithuania shall be a 
constituent part of the legal system of the Republic of Lithuania.” See: See: Citizens of the Republic of 
Lithuania in the Referendum of 25 October 1992, 'The Constitution Of The Republic Of Lithuania' 
(Effective from 2 November, 1992) < http://www3.lrs.lt/home/Konstitucija/Constitution.htm>  
accessed 25 March 2015. 
763 Vilenas Vadapalas became the first representative of Lithuania at the Court of First Instance (now 
called the General Court) of the European Union.
764 Masiokas, 'Lithuania’s Preparation to Adopt Acquis Communautaire' (1997) 47.
765 ibid.
766 „Teisės Konsultantas“ (Lithuanian)

first article of Chapter II on competition and other economic provisions does not 
apply to the products covered by the Treaty establishing the European Coal and Steel 
Community that are the subject of Protocol 2.760 Therefore, these requirements are not 
extensively discussed here.

9.4.2. The Approximation Requirement for Competition Policy

The requirement, or, actually, the declaration that Lithuania shall gradually make its 
existent national rules as well as future legislation on competition compatible with 
those of the European Community, was established already in the Free Trade 
Agreement. Article 37 of the Free Trade Agreement declared that parties of the treaty 
recognise that the important condition for both the establishment of a free trade and 
the further Lithuania’s economic integration into the European Community is the 
approximation of Lithuania’s current and future laws with the Acquis and that
Lithuania shall make effort to ensure that its legislation is gradually being harmonised
with the laws of the European Community. The competition policy was identified as 
one of priority fields for harmonisation. It should be mentioned that the other article 
of the same treaty, which establishes competition policy regime in mutual trade 
relations, requires adoption of laws containing the competition rules set out in the EC 
Treaty within three years of the Free Trade Agreement’s entry into force, which could
not be earlier than at the beginning of 1998. The later signed Europe Agreement,
which created association between Lithuania and the European Union and its member 
states, contained only a slightly stronger approximation requirement than that in the 
Free Trade Agreement, because, apart from the replacement of the term 
‘approximation’ with ‘harmonisation’, nothing was changed.761

As the Europe Agreement with Lithuania came into force only on 1 February 1998, 
Lithuania’s commitment for approximation effort was effective only when it started 
participation in the Accession Partnership. On the other hand, the Lithuanian 
Parliament ratified the Europe Agreement already on 4 April 1996. As a result, in 

years, thus five years after February 1, 1994, or February 1, 1999; and in the case of Lithuania the 
article specifies a concrete date – December 31, 1999. (See: Annex I, Article 63 (4) (a), Ch. II of the 
Europe Agreement with Poland; and Annex II, Article 64 (4) (a), Ch. II of the Europe Agreement with 
Lithuania). Thus, the difference between the identified deadlines in both examples is only in 11 
months. 
Note, that in the text of the Agreement the reference is to Article 92 of the Treaty of Rome, later as 
Article 87 TEC, currently Article 107 TFEU.
760 See: Annex I. Provisions on competition policy in the Europe Agreement with Poland, and Annex 
II. Provisions on competition policy in the Europe Agreement with Lithuania.
761 In the Free Trade Agreement the word “priartinimas” (Lithuanian) is used, which means – “getting 
closer”, whereas in the text of Europe Agreement “suderinimas” Lithuanian) is used, which means –
“harmonisation”. This circumstance caused some confusion in interpretation of the meaning of the 
Approximation Requirement. See more in: Section 9.4.3.3. The scope of the Approximation 
Commitment.
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internationally. 
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9.4.3.1. The Essence of the Approximation Requirement

Similarly as in Poland, vague formulation of the requirement to approximate national 
laws was broadly discussed in Lithuania. For instance, according to Jonas Masiokas, a 
practicing lawyer-attorney, who contributed to drafting of several most important 
commercial laws, including the competition law,  “[t]he phrase “shall endeavour” 
should not be understood in the sense that the Agreement requires achievement of a 
definite result or adherence to the prescribed time limits”764. According to him, 
harmonisation within the prescribed time limit “would be unrealistic”765, because of 
dynamic development of the EU Acquis Communautaire. At the same time, he 
admitted that harmonisation of national legislation will be a very weighty argument in 
favour of Lithuania, testifying to its readiness to assume obligations arising from the 
anticipated membership in the European Union.

Vadapalas, who at that time held a position of the Head of the European Law 
Department responsible for the approximation of national legislation, also said in his 
interview to the Lithuanian legal journal “Teisės Konsultantas”766 that the 

762 Article 138: “(…)International treaties ratified by the Seimas of the Republic of Lithuania shall be a 
constituent part of the legal system of the Republic of Lithuania.” See: See: Citizens of the Republic of 
Lithuania in the Referendum of 25 October 1992, 'The Constitution Of The Republic Of Lithuania' 
(Effective from 2 November, 1992) < http://www3.lrs.lt/home/Konstitucija/Constitution.htm>  
accessed 25 March 2015. 
763 Vilenas Vadapalas became the first representative of Lithuania at the Court of First Instance (now 
called the General Court) of the European Union.
764 Masiokas, 'Lithuania’s Preparation to Adopt Acquis Communautaire' (1997) 47.
765 ibid.
766 „Teisės Konsultantas“ (Lithuanian)
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establishment of a free trade regime between Lithuania and European Community and 
its member states. Approximation was interpreted as “such a degree of harmonisation 
of two independent legal systems – Lithuanian and the supranational legal system of 
the European Union which would create preconditions for the realisation of the 
objectives of the Association established in the Agreement”772. The latter 
interpretation, as one may notice, clearly deviates from what the European 
Commission meant with approximation, at least within the context of Association 
Agreements. As it was discussed in the chapter on the EU enlargement process, 
approximation in the context of association is unambiguously understood as unilateral 
process, in which the associated country brings its national legislation in compliance 
with the Acquis Communautaire.

9.4.4. The Issue of Economic Suitability of EU Law

Some scholars questioned whether the European Union’s competition policy is 
appropriate for Lithuania in economic terms. The critique resembled at large the 
common criticism by neo-liberals and free market supporters for the EU competition
policy’s redistributive character. Among other the shortcomings of the EU 
competition policy, following were most often mentioned: the existent tension
between the goals of competition policy and the goals of other economic and 
industrial policies; the pursuance of often conflicting goals, which is the result of 
policy-making based on compromises; and the commitment to the goal of creation the 
‘ever closer union’, which does not have anything in common with the competition 
policy principles.773 In addition to these general remarks, the experts raised the 
specific issues, which, according to them, made EU competition law less suitable for 
Lithuania’s conditions. For instance, rules that restrict the amount of state aid in the 
European Union, could be interpreted as its encouragement in Lithuania.774

9.4.5. The Position of the Treaty within the Lithuanian Legal System

The application of both the Europe Agreement as well as the Free Trade Agreement 
provisions was questioned because of unclear position of the international treaties 
within the Lithuanian legal system. Indeed, the position of the international treaties 
within the Lithuanian law was changing several times back and forth.

772 ibid.
773 Ramūnas Vilpišauskas, 'Kuo Lietuva Užpildys Europos Sąjungos Konkurencijos Teisės Turinį?' 
(1998) 5 Laisvoji Rinka.
774 Remigijus Šimašius, 'How To Safeguard Competition' (1997) 6 Lithuanian Free Market Institute 
Newsletter "The Free Market".

requirement “Lithuania shall endeavour to ensure that its legislation will be gradually 
made compatible with that of the Community”767 is formulated in such a manner that 
it does not directly obligate to harmonise national law. However, he emphasised the 
practical importance of harmonisation.768

9.4.3.2. The Issue of Direct Applicability and Direct Effect

The other issue that was raised in public was whether the Europe Agreement or its 
separate norms can be directly applicable, and, thus, create rights and duties to 
Lithuanian legal subjects, first of all to Lithuanian citizens and businesses.769

For instance, Masiokas argued, that the Europe Agreement can be interpreted as a 
self-executing treaty, and, thus, it directly creates rights and duties for all legal 
subjects.770 However, he thought that a direct application of the treaty provisions 
could be a challenge for Lithuanian courts, as they would have first to establish 
whether the provisions do have the direct effect. In order to solve the issue, Masiokas 
suggested that courts could refer to the practice of the European general courts and the 
explanations provided by the ECJ. 

Referring to the European practice, Masiokas argued that treaty provisions that 
contain clear and unconditional forbiddance for certain activity should be interpreted 
by Lithuanian courts as having direct effect, whereas treaty provisions that are not 
unconditional and do not contain imperatives, or refer to the EC norms that provide 
member states with the freedom of decision upon the method of implementation, 
should be treated as not having direct effect. For that reason also provisions 
containing the phrase “the signing party will put efforts” or similar phrases should be 
regarded as not having direct effect and, thus, not applicable by Lithuanian courts.

9.4.3.3. The Scope of the Approximation Commitment

Regarding the scope of approximation, it was maintained that the Europe Agreement 
does not require that Lithuania accepts “Community law in its entirety and 
literally”771 . Rather, that approximation of laws would extend to some of the areas, 
which are essential for the functioning of the single market, as well as for the 

767 Article 69, Ch. III, the Europe Agreement with Lithuania.
768 Lithuanian:  “Ir nors šis straipsnis suformuluotas taip, kad tiesiogiai neįpareigoja derinti nacionalinę 
teisę(…)” See: Teisės Konsultantas, 'Aktualus Interviu: Ar Teisės Harmonizavimas Reiškia Jos 
Modernizavimą? Europe Teisės Departamento Prie Lietuvos Respublikos Vyriausybės Generalinis 
Direktorius Prof. Habil. Dr. Vilenas Vadapalas' (2002) 1.
769 Jonas Masiokas, 'Lietuvos Pasirengimas Priimti Acquis Communautaire', Lietuvos Integracija į 
Europs Sąjungą : Būklės, perspektyvų ir pasekmių studija (1st edn, EISC 1997) 120.
770 ibid 121.
771 Masiokas, 'Lithuania’S Preparation To Adopt Acquis Communautaire' (1997) 47.
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establishment of a free trade regime between Lithuania and European Community and 
its member states. Approximation was interpreted as “such a degree of harmonisation 
of two independent legal systems – Lithuanian and the supranational legal system of 
the European Union which would create preconditions for the realisation of the 
objectives of the Association established in the Agreement”772. The latter 
interpretation, as one may notice, clearly deviates from what the European 
Commission meant with approximation, at least within the context of Association 
Agreements. As it was discussed in the chapter on the EU enlargement process, 
approximation in the context of association is unambiguously understood as unilateral 
process, in which the associated country brings its national legislation in compliance 
with the Acquis Communautaire.

9.4.4. The Issue of Economic Suitability of EU Law

Some scholars questioned whether the European Union’s competition policy is 
appropriate for Lithuania in economic terms. The critique resembled at large the 
common criticism by neo-liberals and free market supporters for the EU competition
policy’s redistributive character. Among other the shortcomings of the EU 
competition policy, following were most often mentioned: the existent tension
between the goals of competition policy and the goals of other economic and 
industrial policies; the pursuance of often conflicting goals, which is the result of 
policy-making based on compromises; and the commitment to the goal of creation the 
‘ever closer union’, which does not have anything in common with the competition 
policy principles.773 In addition to these general remarks, the experts raised the 
specific issues, which, according to them, made EU competition law less suitable for 
Lithuania’s conditions. For instance, rules that restrict the amount of state aid in the 
European Union, could be interpreted as its encouragement in Lithuania.774

9.4.5. The Position of the Treaty within the Lithuanian Legal System

The application of both the Europe Agreement as well as the Free Trade Agreement 
provisions was questioned because of unclear position of the international treaties 
within the Lithuanian legal system. Indeed, the position of the international treaties 
within the Lithuanian law was changing several times back and forth.
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legal system of Lithuania, and, thus, there is no need for a separate law or amendment, 
that is, no need for transformation.779

With regard to the essence of the decision, Stasys Stačiokas, Lithuanian Professor of 
Constitutional Law and Justice of the Constitutional Court in 1993-1996 and 1999-
2008, noted that the constitutional norm in the Article 138 (3) of the Lithuanian 
Constitution “does not mean that only those international treaties which are ratified by 
the Seimas are the constituent part of the legal system”.780 Indeed, the fact that 
unratified international treaties do not have the status of the constitutional law, does 
not mean that their provisions cannot be applied in Lithuania. In other words, also 
provisions of other international treaties that were signed by Lithuanian Government, 
as well as other international agreements, which Lithuania confirmed, accepted or 
joined, can be applied in Lithuania, if these provisions do not contradict the 
Constitution and the constitutional laws.

Nevertheless, the ambiguous wording in the Constitutional Court’s ruling regarding 
the position of the ratified treaties in the Lithuanian legal system, added some 
confusion about the direct applicability of provisions of the signed Europe Agreement.

The other issue was the question of superiority of the Europe Agreement provisions 
within Lithuanian legal system. The problem arose because the Law on International 
Treaties from 1991781 did not define which law, national or international, has 
superiority in the case of conflict. The issue was resolved only when the new Law on 
International Treaties782 was adopted in 1999. According to Article 11 Part 2 of the 
new Law on International Treaties in the case of contradiction between the provision 
of the international treaties ratified by the Seimas and the Lithuanian laws, the ratified 
international treaties will take priority over national laws. However, this would not be 
the case with regard to the Lithuanian Constitution. Also, it remained unclear how the 
issue of superiority would be resolved in the case of conflict between the international 
treaties of the same range. 

779 See: Vilenas Vadapalas, 'Opinion Of The Constitutional Court Of Lithuania In The Case Concerning 
The Conformity On Human Rights With The Constitution Of Lithuania' (1995) 55 Heidelberg Journal 
of International Law ( HJIL ) - Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 
<http://www.zaoerv.de/55_1995/55_1995_4_b_1077_1094.pdf> accessed 25 March 2015.
780 Stasys Stačiokas, 'The Constitutional Court Of The Republic Of Lithuania And European 
Integration' [2005] Council of Europe Publishing, Series ‘Science and Technique of Democracy': 
Constitutional Courts and European Integration, 103.
781 The Seimas of the Republic of Lithuania, 'The Law Of The Republic Of Lithuania Of 1991 On 
International Treaties' (Official Gazette “Valstybės Žinios”, No 16-415, 1991).
782 The Seimas of the Republic of Lithuania, 'The Law Of The Republic Of Lithuania Of 22 June 1999 
On International Treaties' (Official Gazette “Valstybės Žinios”, No 60, 9 July, 1999), 1948.

Initially, the Law on International Treaties (1991)775 provided a monistic approach to 
the international treaties within the Lithuanian legal system: “International treaties of 
the Republic of Lithuania shall have the force of law on the territory of the Republic 
of Lithuania”. However, the new Constitution of the Republic of Lithuania, adopted 
by referendum on 25 October 1992, changed the general monistic approach to 
international treaties. Article 138 Paragraph 3 stated that: “International agreements 
that are ratified by the Seimas shall be a constituent part of the legal system of the 
Republic of Lithuania”776. This created a contradiction with the earlier Law on 
International Treaties, which did not foresee any incorporation of treaties. 

Since the situation remained unclear from the legal point of view, although not yet 
very painful, the Constitutional Court of Lithuania was requested to draw a conclusion 
in respect of compatibility of the above-mentioned provisions. In its ruling on 17 
October 1995 the Constitutional Court pointed out that ratified international treaties 
are a constituent part of the Lithuanian legal system and that they have the force of 
law in the territory of Lithuania and shall be applied in the same way as laws of 
Lithuania. However, in the final part of the ruling, the Constitutional Court noted that 
the system of co-ordination between international and national law, chosen by 
Lithuania, is based on the rule that international treaties “are subject to transforming 
into the legal system of the country (that is, incorporated into it)”777.

This ruling by the Constitutional Court was commented on the language and terms 
used as well as for the essence of the decision. With regard to the language and the 
terminology used, both Masiokas and Vadapalas noted that the Constitutional Court, 
while providing its reasons for its position on coordination between international and 
domestic law, used wrong terminology, because ‘incorporation’ is usually associated 
with a dualistic legal system, whereas Lithuania at that time had a monistic system. 
According to Masiokas, although the Constitutional Court was right in stating that the 
international treaty is incorporated into the national legal system by the act of 
ratification, it was wrong to suggest transformation as the method of incorporation.778

According to Vadapalas, the Constitutional Court of Lithuania was not precise using
the terms “transformation” and “incorporation”. Instead, the Court had to use
“adoption”, which means that a ratified international treaty has direct effect in the 

775 The Seimas of the Republic of Lithuania, 'The Law of The Republic of Lithuania of 1991 on 
International Treaties ' (Official Gazette “Valstybės Žinios”, No16-415, 1991).
776 Citizens of the Republic of Lithuania in the Referendum of 25 October 1992, 'The Constitution Of 
The Republic Of Lithuania' (Official Gazette “Valstybės Žinios”, No 33-1014, effective from 2 
November, 1992).
777 See: Lietuvos Respublikos Konstitucinis Teismas, 'Lietuvos Respublikos Konstitucinio Teismo 
1995 m. Spalio 17 d. Nutarimas Dėl Įstatymo ‘Dėl Lietuvos Respublikos Tarptautinių Sutarčių' 
Atitikimo Lietuvos Respublikos Konstitucijai' (Valstybės Žinios, Nr 86-1949, spalio 20 d, 1995).
778 See: Masiokas (1997) Lietuvos pasirengimas priimti Acquis Communautaire. 
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legal system of Lithuania, and, thus, there is no need for a separate law or amendment, 
that is, no need for transformation.779

With regard to the essence of the decision, Stasys Stačiokas, Lithuanian Professor of 
Constitutional Law and Justice of the Constitutional Court in 1993-1996 and 1999-
2008, noted that the constitutional norm in the Article 138 (3) of the Lithuanian 
Constitution “does not mean that only those international treaties which are ratified by 
the Seimas are the constituent part of the legal system”.780 Indeed, the fact that 
unratified international treaties do not have the status of the constitutional law, does 
not mean that their provisions cannot be applied in Lithuania. In other words, also 
provisions of other international treaties that were signed by Lithuanian Government, 
as well as other international agreements, which Lithuania confirmed, accepted or 
joined, can be applied in Lithuania, if these provisions do not contradict the 
Constitution and the constitutional laws.

Nevertheless, the ambiguous wording in the Constitutional Court’s ruling regarding 
the position of the ratified treaties in the Lithuanian legal system, added some 
confusion about the direct applicability of provisions of the signed Europe Agreement.

The other issue was the question of superiority of the Europe Agreement provisions 
within Lithuanian legal system. The problem arose because the Law on International 
Treaties from 1991781 did not define which law, national or international, has 
superiority in the case of conflict. The issue was resolved only when the new Law on 
International Treaties782 was adopted in 1999. According to Article 11 Part 2 of the 
new Law on International Treaties in the case of contradiction between the provision 
of the international treaties ratified by the Seimas and the Lithuanian laws, the ratified 
international treaties will take priority over national laws. However, this would not be 
the case with regard to the Lithuanian Constitution. Also, it remained unclear how the 
issue of superiority would be resolved in the case of conflict between the international 
treaties of the same range. 

779 See: Vilenas Vadapalas, 'Opinion Of The Constitutional Court Of Lithuania In The Case Concerning 
The Conformity On Human Rights With The Constitution Of Lithuania' (1995) 55 Heidelberg Journal 
of International Law ( HJIL ) - Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 
<http://www.zaoerv.de/55_1995/55_1995_4_b_1077_1094.pdf> accessed 25 March 2015.
780 Stasys Stačiokas, 'The Constitutional Court Of The Republic Of Lithuania And European 
Integration' [2005] Council of Europe Publishing, Series ‘Science and Technique of Democracy': 
Constitutional Courts and European Integration, 103.
781 The Seimas of the Republic of Lithuania, 'The Law Of The Republic Of Lithuania Of 1991 On 
International Treaties' (Official Gazette “Valstybės Žinios”, No 16-415, 1991).
782 The Seimas of the Republic of Lithuania, 'The Law Of The Republic Of Lithuania Of 22 June 1999 
On International Treaties' (Official Gazette “Valstybės Žinios”, No 60, 9 July, 1999), 1948.
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decisions of European general courts, the European Court of Justice and the Court of 
First Instance, as well as decisions of the European Commission and their 
interpretations, when applying the Law on Competition. The Lithuanian Competition 
Council used this opportunity and referred to EU secondary law several times, 
especially when explaining the meaning of the norm, which initially was transplanted 
from the Acquis Communautaire.787 However, very often the decision of the 
Lithuanian Competition Council, when it contained a reference to EU law, was 
appealed to the administrative court as breaching the Constitution of Lithuania. It was 
argued that according to Article 138 of the Constitution of Lithuania, EU law could 
not be applied, because it was regarded as an international law, which was then not 
ratified by the Parliament of Lithuania.788

Surprisingly, the Lithuanian Supreme Administrative Court was accepting appeals on 
this ground. Though the Court was rather reluctant to enter the issues of reference and 
used to simply confirm the initial decisions of the Lithuanian Competition Council.
However, in one case the Court provided its own reasoning on the matter of reference 
to EU law. The Court explained that the Lithuanian Competition Council referred in 
its decision to the Acquis Communautaire only to enlighten the interpretation of legal 
provisions of the Law on Competition in an international context. Such explanation of 
the Lithuanian Supreme Administrative Court substantially differed from the one  
provided by the Lithuanian Competition Council, who reasoned the reference to EU 
law in the context of fulfilment of the aim of harmonisation of national laws with EU 
law, as noted in the first article of the Law on Competition. 789

Later, preparing for the day of accession, the Lithuanian Parliament adopted 
amendments to the Law on Courts, Law on Administrative Litigation, Code of Civil 
Procedure, and Code of Criminal Procedure. These amendments, which were to enter 
into force on the day of accession to the European Union, provided the legal grounds 
for application of the Acquis Communautaire in the cases.790 The amended national 
codes provided that a court hearing a case shall also apply EU law and shall be led by 
the decisions of European institutions, as well as by the preliminary rulings of the 
ECJ. Moreover, by this amendment a clause was introduced that “allowed” national 
courts to refer a preliminary question to the ECJ, where its ruling is needed when the 
national court is hearing a case involving an unclear point of EU law. Although some 
commentators regarded the enacting of such special provisions specifically enabling 

787 Yvonne Goldammer and Elze Matulionyte report that Lithuanian Competition Council referred in 
five of its seventeen published decision in the 2000-2003 period to the practice of the ECJ as well as 
the decision of the European Commission. See: Yvonne Goldammer and Elzė Matulionytė, 'Towards 
An Improved Application Of European Union Law In Lithuania: The Examples Of Competition Law 
And Intellectual Property Law' (2007) 3 CYELP, 326.
788 See: Goldammer and Matulionyte (2007) 327.
789 ibid.
790 The Seimas of the Republic of Lithuania, 'The Law of The Republic of Lithuania No. IX-1490 Of 8 
April 2003 Amending The Law on Courts, The Law on Administrative Litigation, The Civil Procedure 
Code And The Criminal Procedure Code' (Official Gazette “Valstybės Žinios”, No 39-1765 2003). 

9.4.6. The Legal Issues of the Treaty’s Implementation 

Finally, there was an issue raised on whether the existent legal mechanisms in 
Lithuania guarantee the effective implementation of the signed international 
agreements as well as the control of their implementation. According to Masiokas, the 
new Law on International Treaties that was adopted after the entry into force of the 
Constitution did not create sufficient legal mechanisms for effective enforcement of 
the norms of the Europe Agreement.783 He remarked that Governmental institutions 
seem to be more preoccupied with drafting and the preparation for approval of new 
international agreements; whereas the control of enforcement of the already signed 
agreements is limited to the submission of formal information to the Government. 
Besides, according to the existent rules, the controller and the controlled one were
usually the same institution: the specific ministry that was responsible for the 
preparation of the international agreement, was also responsible for its 
implementation. Consequently, it was unlikely that the ministry would reveal its own 
faults in assessment reports, which it could made when implementing the treaty.784

9.4.7. The Problem of Making References to the Acquis Communautaire

The law of Lithuania did not provide explicitly formal legal grounds for making 
references to EU law, and even less so for the application of EU law. The Constitution 
of Lithuania provided only a general description of the status of international treaties 
that were ratified by the Seimas.785 As a result, the Lithuanian Competition Council 
could refer to the treaty text of the Europe Agreement, but not to EU law. However, 
such possibility of making references to EU law was much desired, especially when 
the Lithuanian Competition Council had to decide upon the cases of infringement of 
competition and apply the national competition rules that contained the European 
norms and principles.

The situation with making references to EU law improved after 1999, when the 
Lithuanian Parliament adopted the new Law on Competition786. The Article 1(3) of 
this law explicitly stated that one of the purposes of this law is to seek for 
harmonisation of Lithuanian competition policy with EU competition law. In that way 
the law created the legal ground for the Lithuanian Competition Council to refer to the 

783 Jonas Masiokas, 'Lietuvos Pasirengimas Priimti Acquis Communautaire' (1997) 120.
784 ibid.
785 Art 138 par. 3 of the Lithuanian Constitution reads: “International treaties ratified by the Seimas of 
the Republic of Lithuania shall be a constituent part of the legal system of the Republic of Lithuania”. 
See: Citizens of the Republic of Lithuania in the Referendum of 25 October 1992, 'The Constitution of 
The Republic of Lithuania' (Official Gazette “Valstybės Žinios”, No 33-1014, effective from 2 
November, 1992).
786 The Seimas of the Republic of Lithuania, 'The Law of The Republic of Lithuania of 23 March 1999 
No. VIII-1099 on Competition' (Official Gazette “Valstybės Žinios”, No 30-856, 1999). 
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decisions of European general courts, the European Court of Justice and the Court of 
First Instance, as well as decisions of the European Commission and their 
interpretations, when applying the Law on Competition. The Lithuanian Competition 
Council used this opportunity and referred to EU secondary law several times, 
especially when explaining the meaning of the norm, which initially was transplanted 
from the Acquis Communautaire.787 However, very often the decision of the 
Lithuanian Competition Council, when it contained a reference to EU law, was 
appealed to the administrative court as breaching the Constitution of Lithuania. It was 
argued that according to Article 138 of the Constitution of Lithuania, EU law could 
not be applied, because it was regarded as an international law, which was then not 
ratified by the Parliament of Lithuania.788

Surprisingly, the Lithuanian Supreme Administrative Court was accepting appeals on 
this ground. Though the Court was rather reluctant to enter the issues of reference and 
used to simply confirm the initial decisions of the Lithuanian Competition Council.
However, in one case the Court provided its own reasoning on the matter of reference 
to EU law. The Court explained that the Lithuanian Competition Council referred in 
its decision to the Acquis Communautaire only to enlighten the interpretation of legal 
provisions of the Law on Competition in an international context. Such explanation of 
the Lithuanian Supreme Administrative Court substantially differed from the one  
provided by the Lithuanian Competition Council, who reasoned the reference to EU 
law in the context of fulfilment of the aim of harmonisation of national laws with EU 
law, as noted in the first article of the Law on Competition. 789

Later, preparing for the day of accession, the Lithuanian Parliament adopted 
amendments to the Law on Courts, Law on Administrative Litigation, Code of Civil 
Procedure, and Code of Criminal Procedure. These amendments, which were to enter 
into force on the day of accession to the European Union, provided the legal grounds 
for application of the Acquis Communautaire in the cases.790 The amended national 
codes provided that a court hearing a case shall also apply EU law and shall be led by 
the decisions of European institutions, as well as by the preliminary rulings of the 
ECJ. Moreover, by this amendment a clause was introduced that “allowed” national 
courts to refer a preliminary question to the ECJ, where its ruling is needed when the 
national court is hearing a case involving an unclear point of EU law. Although some 
commentators regarded the enacting of such special provisions specifically enabling 

787 Yvonne Goldammer and Elze Matulionyte report that Lithuanian Competition Council referred in 
five of its seventeen published decision in the 2000-2003 period to the practice of the ECJ as well as 
the decision of the European Commission. See: Yvonne Goldammer and Elzė Matulionytė, 'Towards 
An Improved Application Of European Union Law In Lithuania: The Examples Of Competition Law 
And Intellectual Property Law' (2007) 3 CYELP, 326.
788 See: Goldammer and Matulionyte (2007) 327.
789 ibid.
790 The Seimas of the Republic of Lithuania, 'The Law of The Republic of Lithuania No. IX-1490 Of 8 
April 2003 Amending The Law on Courts, The Law on Administrative Litigation, The Civil Procedure 
Code And The Criminal Procedure Code' (Official Gazette “Valstybės Žinios”, No 39-1765 2003). 
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division of competences between national and EU institutions797, and provided inter 
alia that EU law shall be a constituent part of the Lithuanian legal order. The 
Constitutional Act established that the norms of Acquis Communautaire should apply 
directly, when these norms arise from the founding Treaties of the European Union, 
and that in the event of a collision between legal norms, the norms of Acquis 
Communautaire should prevail the national laws and other legal acts of Lithuania, but 
the Constitution itself.798 Thus, it was once more time confirmed thatthe Lithuanian 
Constitution provides the legal basis for the application of the Acquis Communautaire
in Lithuania. Moreover, the Lithuanian Constitution retained the ultimate supremacy 
and, in the case of a collision, “any law or other act, which is inconsistent with the 
Constitution, shall be invalid”799. The supremacy of the Lithuanian Constitution was 
once more time confirmed by the Constitutional Court in his ruling of 14 March 
2006.800

797 According to Article 1 of this Constitutional Act, “the Republic of Lithuania as a member State of 
the European Union shall share with or delegate to the European Union competencies of its State 
institutions in the spheres provided for in the founding Treaties of the European Union and to the extent 
that, together with other Member States of the European Union, it could jointly meet its commitments 
in those spheres and could also enjoy the rights accorded by membership”. See: The Parliament of the 
Republic of Lithuania, 'Constitutional Act On Membership Of The Republic Of Lithuania In The EU, 
No.111-4123' (Official Gazette “Valstybės Žinios”, 2004).
798 For a more detailed discussion on relationship between the Acquis Communautaire and national law 
of Lithuania, as that was established by above mentioned Constitutional Act, see: Vilenas Vadapalas 
and Irmantas Jarukaitis, 'Constitution Of The Republic Of Lithuania, International Law And Accession 
To The European Union', The Spanish Constitution in the European Constitutional Context (1st edn, 
2003); 
See also: Irmantas Jarukaitis, 'Lithuania', The Impact of EU Accession on the Legal Orders of New EU 
Member States and (Pre-) Candidate Countries - Hopes and Fears (1st edn, T.M.C. Asser Press, 
2006).
799 Article 7 of the Constitution of the Republic of Lithuania. See: Citizens of the Republic of Lithuania 
in the Referendum of 25 October 1992, 'The Constitution Of The Republic Of Lithuania' (Official 
Gazette “Valstybės Žinios”, No 33-1014, effective from 2 November, 1992).
800 See explicitl statement made Chapter III, Paragraph 9.4 of the decision. See: Lietuvos Respublikos 
Konstitucinis Teismas, 'Lietuvos Respublikos Konstitucinio Teismo 2006 m. kovo 14 d. Nutarimas Dėl 
Lietuvos Respublikos Saugomų Teritorijų Įstatymo, Lietuvos Respublikos Miškų Įstatymo, Lietuvos 
Respublikos Žemės Įstatymo, Lietuvos Respublikos Vyriausybės 1995 m. gruodžio 22 d. Nutarimu Nr. 
1608 "Dėl Statybų Privačioje Žemėje Reglamento Patvirtinimo" Patvirtinto Statybų Privačioje Žemėje 
Reglamento Nuostatų Atitikties Lietuvos Respublikos Konstitucijai, Dėl Lietuvos Respublikos 
Saugomų Teritorijų Įstatymo, Lietuvos Respublikos Žemės Reformos Įstatymo Nuostatų Atitikties 
Lietuvos Respublikos Konstitucijos 47 Straipsnio Antrojoje Dalyje Numatyto Žemės Sklypų Įsigijimo 
Nuosavybėn Subjektų, Tvarkos, Sąlygų ir Apribojimų Konstitucinio Įstatymo (1996 m. birželio 20 d. 
redakcija) Nuostatoms, taip pat Dėl Lietuvos Respublikos Vyriausybės 1995 m. gruodžio 22 d. 
Nutarimu Nr. 1608 "Dėl Statybų Privačioje Žemėje Reglamento Patvirtinimo" Patvirtinto Statybų 
Privačioje Žemėje Reglamento 2 Punkto Atitikties Lietuvos Respublikos Miškų Įstatymo, Lietuvos 
Respublikos Žemės Įstatymo Nuostatoms, Byla Nr. 17/02-24/02-06/03-22/04' (Valstybės žinios, Nr. 
30-1050, kovo 16d., 2006).

national courts to make references to the ECJ as excessive791, others argued that the 
amendments brought some precision as to the legal basis in the national law for the 
application of the Acquis Communautaire.

In the context of these post-accession developments, the proactive approach of the 
Lithuanian Competition Council to refer to EU secondary law at the beginning of the 
accession period can be interpreted as rather unconventional in Lithuanian practice of 
that time. Probably, it was the only agency from many, including the judicial bodies, 
which did make references to EU law.

The only other institution that also made references to the Acquis Communautaire,
though not so often, was the Lithuanian Constitutional Court. In its decision on 
conformity with the Constitution of certain provisions of the Law on 
Telecommunications, the Constitutional Court referred to the European Commission’s 
Directive792 on competition in the markets for telecommunications services.793 Then, 
in its decision on the compliance of the Law on Pharmaceutical Activities with the 
Constitution794, the Constitutional Court referred to “a reverse example” of the 
European Union, that is, absence of direct regulation. The Constitutional Court noted 
that EU law does not regulate specific issues, such as the ownership of pharmacies,
and allows member states to decide themselves on how to regulate these
relationships.795 However, in both cases, the essence of the question was only
indirectly related to the European Union, therefore, making references to the 
regulatory practice in the common market was understandable.

Shortly after the accession of Lithuania to the European Union, the Lithuanian 
Parliament adopted the Constitutional Act on the “Membership of the Lithuanian 
Republic in the EU”796 supplementing the national Constitution, which clarified the 

791 Yvonne Goldammer and Elze Matulionyte, 'The Application Of European Union Law In Lithuania' 
(2006) 2 European Competition Law Review 
<http://www.sweetandmaxwell.co.uk/Catalogue/ProductDetails.aspx?productid=7051&recordid=455> 
accessed 6 March 2015.
792 The European Commission, 'Commission Directive 90/388/EEC Of 28 June 1990 On Competition 
In The Markets For Telecommunications Services' (OJ L 192, 24 July, 1990).
793 Lietuvos Respublikos Konstitucinis Teismas, 'Lietuvos Respublikos Konstitucinio Teismo 1999 m. 
spalio 6 d. Nutarimas Dėl Lietuvos Respublikos Telekomunikacijų Įstatymo 8 straipsnio 1, 2 ir 3 dalių 
bei 16 Straipsnio 7, 8 ir 9 dalių Atitikimo Lietuvos Respublikos Konstitucijai' (Valstybės Žinios, Nr. 
85-2548, spalio 13d., 1999).
794 Lietuvos Respublikos Konstitucinis Teismas, ''Lietuvos Respublikos Konstitucinio Teismo 2002 m. 
kovo 14 d. Nutarimas Dėl Lietuvos Respublikos Farmacinės Veiklos Įstatymo 11 straipsnio 2 dalies 
Atitikties Lietuvos Respublikos Konstitucijai' (Valstybės Žinios, Nr. 28-1003, kovo 16 d., 2002). 
795 See: Egidijus Kūris, 'Report Of The Constitutional Court Of The Republic Of Lithuania', 
International Conference 'The Position of Constitutional Courts following Integration into the 
European Union' (2004).
796 The Parliament of the Republic of Lithuania, 'Constitutional Act On Membership Of The Republic 
Of Lithuania In The EU, No.111-4123' (Official Gazette “Valstybės Žinios”, 2004).
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division of competences between national and EU institutions797, and provided inter 
alia that EU law shall be a constituent part of the Lithuanian legal order. The 
Constitutional Act established that the norms of Acquis Communautaire should apply 
directly, when these norms arise from the founding Treaties of the European Union, 
and that in the event of a collision between legal norms, the norms of Acquis 
Communautaire should prevail the national laws and other legal acts of Lithuania, but 
the Constitution itself.798 Thus, it was once more time confirmed thatthe Lithuanian 
Constitution provides the legal basis for the application of the Acquis Communautaire
in Lithuania. Moreover, the Lithuanian Constitution retained the ultimate supremacy 
and, in the case of a collision, “any law or other act, which is inconsistent with the 
Constitution, shall be invalid”799. The supremacy of the Lithuanian Constitution was 
once more time confirmed by the Constitutional Court in his ruling of 14 March 
2006.800

797 According to Article 1 of this Constitutional Act, “the Republic of Lithuania as a member State of 
the European Union shall share with or delegate to the European Union competencies of its State 
institutions in the spheres provided for in the founding Treaties of the European Union and to the extent 
that, together with other Member States of the European Union, it could jointly meet its commitments 
in those spheres and could also enjoy the rights accorded by membership”. See: The Parliament of the 
Republic of Lithuania, 'Constitutional Act On Membership Of The Republic Of Lithuania In The EU, 
No.111-4123' (Official Gazette “Valstybės Žinios”, 2004).
798 For a more detailed discussion on relationship between the Acquis Communautaire and national law 
of Lithuania, as that was established by above mentioned Constitutional Act, see: Vilenas Vadapalas 
and Irmantas Jarukaitis, 'Constitution Of The Republic Of Lithuania, International Law And Accession 
To The European Union', The Spanish Constitution in the European Constitutional Context (1st edn, 
2003); 
See also: Irmantas Jarukaitis, 'Lithuania', The Impact of EU Accession on the Legal Orders of New EU 
Member States and (Pre-) Candidate Countries - Hopes and Fears (1st edn, T.M.C. Asser Press, 
2006).
799 Article 7 of the Constitution of the Republic of Lithuania. See: Citizens of the Republic of Lithuania 
in the Referendum of 25 October 1992, 'The Constitution Of The Republic Of Lithuania' (Official 
Gazette “Valstybės Žinios”, No 33-1014, effective from 2 November, 1992).
800 See explicitl statement made Chapter III, Paragraph 9.4 of the decision. See: Lietuvos Respublikos 
Konstitucinis Teismas, 'Lietuvos Respublikos Konstitucinio Teismo 2006 m. kovo 14 d. Nutarimas Dėl 
Lietuvos Respublikos Saugomų Teritorijų Įstatymo, Lietuvos Respublikos Miškų Įstatymo, Lietuvos 
Respublikos Žemės Įstatymo, Lietuvos Respublikos Vyriausybės 1995 m. gruodžio 22 d. Nutarimu Nr. 
1608 "Dėl Statybų Privačioje Žemėje Reglamento Patvirtinimo" Patvirtinto Statybų Privačioje Žemėje 
Reglamento Nuostatų Atitikties Lietuvos Respublikos Konstitucijai, Dėl Lietuvos Respublikos 
Saugomų Teritorijų Įstatymo, Lietuvos Respublikos Žemės Reformos Įstatymo Nuostatų Atitikties 
Lietuvos Respublikos Konstitucijos 47 Straipsnio Antrojoje Dalyje Numatyto Žemės Sklypų Įsigijimo 
Nuosavybėn Subjektų, Tvarkos, Sąlygų ir Apribojimų Konstitucinio Įstatymo (1996 m. birželio 20 d. 
redakcija) Nuostatoms, taip pat Dėl Lietuvos Respublikos Vyriausybės 1995 m. gruodžio 22 d. 
Nutarimu Nr. 1608 "Dėl Statybų Privačioje Žemėje Reglamento Patvirtinimo" Patvirtinto Statybų 
Privačioje Žemėje Reglamento 2 Punkto Atitikties Lietuvos Respublikos Miškų Įstatymo, Lietuvos 
Respublikos Žemės Įstatymo Nuostatoms, Byla Nr. 17/02-24/02-06/03-22/04' (Valstybės žinios, Nr. 
30-1050, kovo 16d., 2006).
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and providing economic operators with appropriate information.804 In reply to the 
European Commission’s criticism, the Lithuanian Government, in its Report on 
Progress to the European Commission, committed itself to pass the new draft of the 
Law on Competition, which had to be completely harmonised with EU competition 
law. As a result, in the Report of November 1998805, the European Commission noted 
that Lithuania had taken steps to address some of the short-term priorities of the 
Accession Partnership and some progress had been made in implementing 
competition policy. 

However, the situation remained unchanged until the start of the Accession 
Negotiations. Indeed, the Lithuanian Government was reluctant to solve the issue of 
independence of the competition authority, despite numerous remarks from 
independent experts on competition policy and state aid control, the competition 
authority itself, and the European Commission representatives.  

9.5.1.2. Competition Policy

Though in 1996 Lithuanian competition law resembled at large EU competition law 
principles, there were also certain differences. 806 For instance, Lithuanian 
competition law prohibited the agreements restricting or hampering competition and 
the concerted actions of competing economic entities. Thus, the prohibition covered 
only cartel agreements, while Article 85 of the EEC Treaty was broader as it 
prohibited agreements, concerted actions, and decisions restricting competition. Also, 
Lithuanian competition law did not cover vertical agreements, which restrict or may 
restrict competition. According to Klimas and Rainys, norms prohibiting abuse of a 
dominant position, though coinciding with the provisions of Article 86 of the EEC 
Treaty, were not sufficiently precise, did not provide for cases of collective 
domination, and allowed for exemptions from the prohibition of abuse of a dominant 
position. Also the way the Lithuanian competition authority controlled the 
concentration of undertakings differed from the European practice. First of all, the 
concept used for defining the prohibited concentration was narrower than that in the 
EU, because it did not include mergers and acquisitions of control and the control 
acquired by natural persons. Also, Lithuanian competition law did not foresee a 
procedure for notification for intended concentrations. Finally, the procedural norms 
were underdeveloped. This could have potentially hampered the effective 

804 The Commission also noted that , where restrictive agreements were concerned, Lithuania had made 
a significant progress in satisfying Community requirements
805 The European Commission, 'COM(97) 2007 (Final): Commission Opinion On Lithuania's 
Application For Membership Of The European Union'' (Bulletin of the European Union, Supplement 
12/1997, 15 July, 1997).
806 Arnoldas Klimas and Gediminas Rainys, 'Lithuania And Competition Policy Of The EC', 
Lithuania’s Integration into the European Union (1st edn, European Integration Studies Centre (EISC) 
1997) 106.

9.5. What Was Transplanted in the Field of Competition Policy?

9.5.1. Pre-Accession

9.5.1.1. Institutions

During the pre-accession period, the competences of the national competition 
authority were further extended. In addition to supervising the implementation of the 
Law on Prices (since August 1993), the agency was assigned to ensure the protection 
of consumers’ rights. As a consequence, the competition authority was reorganised 
and its name was changed from the Prices’ and Competition Office into State 
Competition and Protection of Consumers Rights Agency. The competition authority
became responsible for supervision of implementation of the Law on Consumers 
Rights Protection up till 1999.

Also during the pre-accession period, the national competition authority was not 
independent both financially and politically from the Government. For instance, the 
salaries for the Competition Council members were paid out of the Competition 
Office’s budget, which was assigned by the Government and approved by the 
Parliament. Further, the Director of the Competition Office (also the Chairperson of 
the Competition Council) and his Deputies were appointed and dismissed by the 
Prime Minister. Moreover, the Law on Competition from 1992 allowed the 
Government to overrule the decision of the Competition Council.

In addition, the competition authority had insufficient legal powers to carry out 
control of cartel agreements. Though the competition authority had the right to get 
information for scrutiny, this was not sufficient when investigating actions restricting 
competition or collecting evidence on violation of the law. In order to ensure effective 
enforcement of competition law, Lithuanian competition policy experts, among them 
Arnoldas Klimas801 and Gediminas Rainys802, were suggesting strengthening of the 
autonomous position of the competition authority.

The European Commission in its Opinion of July 1997803 also underlined that the 
Lithuanian competition authority needed further support in carrying out its activities 

801 Arnoldas Klimas was an official at the State Competition and Consumer Protection Office under the 
Government of the Republic of Lithuania.
802 Gediminas Rainys was a President and co-founder of the Economic Research Centre in Vilnius.
803 The European Commission, 'COM(97) 2007 (Final): Commission Opinion On Lithuania's 
Application For Membership Of The European Union'' (Bulletin of the European Union, Supplement 
12/1997, 15 July, 1997).
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804 The Commission also noted that , where restrictive agreements were concerned, Lithuania had made 
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805 The European Commission, 'COM(97) 2007 (Final): Commission Opinion On Lithuania's 
Application For Membership Of The European Union'' (Bulletin of the European Union, Supplement 
12/1997, 15 July, 1997).
806 Arnoldas Klimas and Gediminas Rainys, 'Lithuania And Competition Policy Of The EC', 
Lithuania’s Integration into the European Union (1st edn, European Integration Studies Centre (EISC) 
1997) 106.
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experts, the monopolistic rights of the incumbent operator had impeded the general 
development of the telecommunications market.810

Another example of indirect state aid involved the sugar industry, which was 
protected from international competition by raising tariffs on imports, turning the 
production of sugar into a most profitable business.811

It is not surprising that the European Commission, in its Opinion of July 1997812, took 
the view that the requisite transparency was still lacking and that Lithuania should 
give priority to establishing an aid inventory covering all measures taken by the State 
or by regional or local authorities as well as schemes involving state resources. 
Lastly, the European Commission called on Lithuania to resolve the problems 
resulting from the existence in certain sectors of exclusive or special rights, which 
were incompatible with the Acquis Communautaire.

In reply to the European Commission’s remarks, the Lithuanian Government
promised to form a registry of state aid already that very same year. However, in the 
Report of November 1998813, the European Commission noted that although 
Lithuania had taken steps to address some of the short-term priorities of the Accession 
Partnership, state aid control clearly remained a problem. The European Commission 
therefore recommended to Lithuania to continue its efforts in creating full 
transparency in the granting of state aid and establishing a comprehensive and up-to-
date state aid inventory.

9.5.2. Accession

The opening of the accession process on 30 March 1998 dramatically changed the 
speed and the intensity of approximation activities. Although Lithuania was not yet 
invited to start the Accession Negotiations, it did participate in the accession process. 
The striving for an invitation to start the Accession Negotiations was one of the 
stimuli to intensify the approximation process of national legislation. The Government 
and all political forces backed this goal. The Lithuanian political elite wanted by no 
means to be left out in the enlargement process.

810 Dan Saugstrup and others, 'Report On The Expected Development Of The Regulatory Situation In 
European Countries Relevant For The SERENATE Project' (Terena 2003) 
<https://www.terena.org/publications/files/SERENATE-D7.pdf> accessed 7 March 2015.
811 Šimašius (1997).
812 The European Commission, 'COM(97) 2007 (Final): Commission Opinion On Lithuania's 
Application For Membership Of The European Union'' (Bulletin of the European Union, Supplement 
12/1997, 15 July, 1997).
813 The European Commission, 'COM (98) 706 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession'' (1998).

enforcement of the competition law. For instance, there was no procedure to 
guarantee a person’s right to legal counsel and the right of economic entities to the 
protection of commercial secrets. 807

On the other hand, despite the existent differences between the Lithuanian 
competition law and the provisions on competition in the EEC Treaty, the Lithuanian 
competition authority experts did not perceive the harmonisation of national law as 
problematic.808 Their main argument was that Lithuanian competition law was 
developed in the European tradition, what made the approximation to the Acquis 
Communautaire easier. However, they did express some hesitations regarding the 
implementation of the competition law. 

There were several reasons to worry though. First of all, the general public was not 
sufficiently aware about the competition rules. Second, the economic entities were 
unwilling to follow the fair competition rules in their economic activity. In addition to 
these two issues, it appeared that also the Government found it difficult to respect the 
fair competition principles while pursuing national economic policy. For instance, it 
was quite common to aid falling industries and companies. Also, the Government’s 
strategic plans for mid-term and long-term economic development interfered or even 
contradicted to the core principles and goals of competition policy. 

9.5.1.3. State Aid

As already mentioned, state aid control simply did not exist in Lithuania. The 
situation did not change after national ratification of the Europe Agreement: the 
system of control of state aid was still not established. Moreover, the Lithuanian 
Government continued to provide direct and indirect state aid to business entities. For 
instance, in 1997, the exceptional monopoly rights in the telecom market were granted 
to the state-run company “Lietuvos Telekomas”809, because such a condition required 
the strategic investor. After privatisation in 1998, “Lietuvos Telekomas” acquired 
exclusive rights to the fixed lines and domestic long-distance services until January 
2003, when the full liberalisation of the Lithuanian telecommunications market was 
scheduled. As a result, “Lietuvos Telekomas” had a noticeable indirect influence on 
the telecommunications market in Lithuania as all fixed-telecommunications service 
providers were forced to get interconnection from the incumbent at wholesale prices 
and at the same time compete with the incumbent for end-customers. According to 

807 ibid 107.
808 ibid.
809 “Lithuanian Telecommunications”.
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811 Šimašius (1997).
812 The European Commission, 'COM(97) 2007 (Final): Commission Opinion On Lithuania's 
Application For Membership Of The European Union'' (Bulletin of the European Union, Supplement 
12/1997, 15 July, 1997).
813 The European Commission, 'COM (98) 706 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession'' (1998).
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9.5.2.2. Competition Policy

In March 1999 Lithuania took part in the second bilateral screening of the national 
competition law. The European Commission was provided with a comprehensive 
analysis of the Lithuanian competition law (including state aid control) with respect to 
its coherence to the EU competition law principles. In July 1999 the sub-committee 
responsible for harmonisation of Lithuanian competition law met the European 
Commission representatives to discuss competition and state aid policy issues and to 
present the latest achievements. After those two meetings, efforts were made to 
introduce, on a permanent basis, the corrections into the National Acquis Adoption 
Program and to present the reports on implementation of the strategies specified in 
the Program. 

In 1999, the Association Council for the implementation of the Europe Agreement 
decided to adopt the rules facilitating implementation of the provisions of Article 
64(1)(i), (1)(ii) and (2) of the European Agreement. The said rules were aimed at 
legitimating the co-operation between the Directorate-General IV of the European 
Commission and the Competition Council of Lithuania, while also carrying out 
investigations into competition restriction cases in the territories both of the European 
Community and Lithuania.

The year of 1999 was also witness to a successfully completed PHARE SEIL 
(Support to European Integration in Lithuania) project. The basic objective pursued 
during implementation of the project was the assistance in drafting legal acts related 
to adoption of the new Law on Competition. In addition, the civil servants of the 
Lithuanian Competition Office participated in a number of conferences, workshops 
and training courses initiated to support competition policy and enforcement practice. 
The two workshops arranged through the assistance of TAIEX and SEIL 
representatives were organised in Vilnius. Apart from that, in 1999 measures were
taken to draft PHARE Twinning Technical Assistance Project for 2000. The main 
objective of the project was the development of the program that would enable the
strengthening of a competition institution and to draft relevant legal acts. 

The most important, however, was the adoption of the new Law on Competition817,
which entered into force in 1999. The new law was fully harmonised with the 
legislation of the European Union: “with regard to the implementation of EU 
competition principles as well as their application”818. This would be difficult to deny, 

817 Art. 1(3) of the Lithuanian Law on Competition. See: The Seimas of the Republic of Lithuania, 'The 
Law Of The Republic Of Lithuania Of 23 March 1999 No. VIII-1099 On Competition' (Official
Gazette “Valstybės Žinios”, No 30-856, 1999). 
818 “1999 m. kovo 23 d. priimtas naujas Lietuvos Respublikos konkurencijosįstatymas (Žin., 1999, Nr. 
30-856), suderintas su Europs Bendrijos konkurencijos teise tiek konkurencijos principų įgyvendinimo, 
tiek jų taikymo prasme”. See: The Government of the Republic of Lithuania, 'The Decision Of The 

9.5.2.1. Institutions

In 1999, the political and financial independence of the competition authority was 
finally ensured. Prior to that, as already mentioned earlier, the competition authority
was in many ways dependent financially and politically from the Government.814

Although Lithuanian Government was asked repeatedly to grant more independence 
to the competition authority, it was reluctant to do that. At the same time, the pressure 
on the Government from some industries was increasing. Moreover, it seems that in 
some cases the Government was captured by corporate interests. For instance, in 
1998, the Government approved the acquisition of several Lithuanian sugar factories 
by a single investor, despite that the Competition Council had blocked this 
transaction. The financial and political independence of the Lithuanian Competition 
Council was ensured only after repetitive requests of the European Commission: the 
independence of the competition authority was mentioned as a point of concern in 
several reports assessing Lithuania’s progress in preparation for membership of the 
European Union.

The multiple functionality of the regulatory agency in the early years of economic 
transition and state development can be justified, but not in the later years of 
economic development. As a consequence, the agency was overload with work 
resulting from the numerous functions it was assigned. This hampered the effective 
work of the competition authority.815 Therefore, in 1999, the functions and 
competences of the competition authority were reviewed again. The tasks of 
protecting consumers’ rights were taken away as the special agency for the protection 
of consumers’ rights was established. However, the Lithuanian Competition Office
was assigned with a few other functions, such as state aid control (from 1997 till 
2004), administration of the implementation of the Law on Antidumping (from 1999 
till 2002), and supervision of the implementation of the Law on Advertising (from 
2001). The Competition Council served as the coordinating institution in the field of 
consumer protection until the established National Consumer Protection Council took 
over the responsibilities in 2001. The powers to administer compliance with anti-
dumping rules were transferred to the Ministry of Economy even later, only after 1
April 2002. The Competition Office816 was still entrusted with the responsibility of 
ensuring compliance with price control measures adopted by the Government within 
the legal framework provided by the Law on Prices from the year 1990. 

814 See a preceding section for a more detailed description.
815 See: Keserauskas and Klimas (2004) 74.
816 Until 19 July 1995 even the name of the institution was the Prices’ and Competition Office.
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adoption of Regulation 1/2003.825 The changes of enforcement procedures in the 
antitrust field brought in by Regulation 1/2003 replaced the centralised scheme set up 
by Regulation No 17 of 6 February 1962, the First Regulation implementing Articles 
85 and 86 of the Treaty of Rome.826

Lithuania, seeking harmonisation of national competition rules with EU law,
abolished the existent system of directly applicable exemptions, which was effective 
from 1992 till 1999, and introduced the authorisation system, which was about to 
change in the European Union. As a result, the Lithuanian competition authority was 
faced with the three alternatives: (a) to follow the EU and change its authorisation 
system to the directly applicable exemption system; (b) to introduce a double standard 
system; or (c) to change nothing until factual accession to the European Union. 827

The negotiations in the chapter on competition policy were one of the least 
problematic for Lithuania, mainly, because Lithuania, differently from Poland, did not 
ask for any transitional periods in this area. Following the Resolution of the 
Government on the preparation of the position paper for the Accession 
Negotiations828, the work team for developing the position paper on competition 
policy was approved, alongside the position paper development procedure. Based on 
this Resolution, the Position Paper on negotiations in the Chapter 6 ‘Competition’,
was drafted and submitted to the Ministry of Foreign Affairs for the approval. 
Consequently, the Government approved the Position Paper on 31 March 2000. The 
official negotiations in this chapter were opened on 19 May 2000, and the 
negotiations were preliminarily closed on 28 November 2001.

In the report of November 2003, the European Commission, evaluating Lithuania’s 
progress, confirmed the earlier statement that Lithuania’s competition legislation is 
largely in line with the Acquis Communautaire, especially in regard to restrictive 
agreements, dominant positions and mergers.829 However, the European Commission 
urged the Competition Council to improve familiarity with antitrust rules, particularly 

1999). Note that Articles 85 and 86 of the Treaty of Rome, later were changed to Articles 81 and 82 
TEC, currently are Articles 101 and 102 TFEU.
825 The European Commission, 'Modernisation Of EC Antitrust Enforcement Rules: Council 
Regulation (EC) No 1/2003 And The Modernisation Package' (2004).
826 The Council of the European Union, 'Regulation No 17 Of The Council: First Regulation 
Implementing Articles 85 And 86 Of The Treaty' (OJ 13, 1962); The European Commission, 
'Regulation No 27 Of The Commission: First Regulation ImplementingCouncil Regulation No 17 Of 6 
February 1962' (OJ 35, 1962); The Council of the European Union, 'Regulation No 59 Of 
The Council Amending Certain Provisions Of Regulation No 17' (OJ 58, 1962). Note that Articles 81 
and 82 TEC, ex Articles 85 and 86 of the Treaty of Rome, currently are Articles 101 and102 TFEU.
827 Irmantas Norkus, 'Europos Bendrijos Konkurencijos Teisės Reforma Ir Jos Įtaka Lietuvos Teisei.' 
[2000] “Teisė”. Mokslo darbai.
828 The Government of the Republic of Lithuania, 'Resolution Of The Government Of The Republic Of 
Lithuania No 475 Issued On 27 April 1999 "On The Establishment Of The Position Paper For The 
Republic Of Lithuanian During The Negotiations On The EU Membership Issues' (1999).
829 The European Commission, 'SEC (2003) 1204 (Final): Comprehensive Monitoring Report On 
Lithuania's Preparation For Membership 2003' (5 November, 2003).

because the text of the new Law on Competition in some cases were word-for-word 
repetitions of the norms of EU competition law. 

As a consequence, the European Commission, in its Report of October1999,819

emphasised that Lithuania, by adopting a new law on competition, had met the short-
term priorities of the Partnership for Accession. The European Commission 
concluded that the Law on Competition incorporated the basic concepts underlying the 
Community's antitrust rules. In 2000, the European Commission once again remarked 
that progress had been made in approximation of antitrust legislation.820 The 
following reports by the European Commission recognised the considerable progress 
with regard to the compliance of competition legislation with Acquis Communautaire,
as well as in developing the administrative capacity of the Competition Council.821

On the other hand, the adoption of the new Law on Competition was controversial, 
because it harmonised Lithuanian competition law with the law, which the European 
Community intended to change. As was mentioned earlier, in 1997 the European 
Commission published a Green Paper on ‘Vertical Restrains in EU competition
Policy’822, which initiated a review of the existent approach on vertical restraints, 
including distribution agreements. As a result of this review, Regulation 2790/1999
was adopted, which adjusted the conditions for exempting vertical deals. 823 A few 
years later, in 1999, the European Commission presented a White Paper on
modernisation of enforcement of EU competition law824, which later resulted in the 

Government Of The Republic Of Lithuania No 373 Of 31 March 2000 On The Position Paper In The 
Chapter 6 'Competition' Of The Accession Negotiations' (2000).
819 The European Commission, 'COM (1999) 507 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession' (13 October, 1999).
820 The European Commission, 'COM (2000) 707 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession' (8 November, 2000). 
821 The European Commission, 'SEC (2001) 1750 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession'' (13 November, 2001); The European Commission, 'SEC 
(2002) 1406 (Final): Regular Report From The Commission Lithuania's Progress Towards Accession' 
(9 October, 2002).
See also: The European Commission, 'COM (2003) 79 (Final): Commission Opinion Of 19 February 
2003 On The Applications For Accession To The European Union By The Czech Republic, The 
Republic Of Estonia, The Republic Of Cyprus, The Republic Of Latvia, The Republic Of Lithuania, 
The Republic Of Hungary, The Republic Of Malta, The Republic Of Poland, The Republic Of Slovenia 
And The Slovak Republic.' (19 February, 2003).
See also: The European Commission, 'COM (2003) 675 (Final): Comprehensive Monitoring Report Of 
The European Commission On The State Of Preparedness For EU Membership Of The Czech 
Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta, Poland, Slovenia And Slovakia' (5 
November 2003). 
822 The European Commission, 'COM(96) 0721 (Final): Commission Green Paper On Vertical 
Restrains' (JO C, 244/38, 1997).
823 The European Commission, 'Commission Regulation (EC) No 2790/1999 Of 22 December 1999 On 
The Application Of Article 81(3) Of The Treaty To Categories Of Vertical Agreements And Concerted 
Practices' (OJ L 336 1999). Note that Articles 81 TEC, ex Articles 85 of the Treaty of Rome, currently 
are Articles 101 and 102 TFEU. 
824 The European Commission, 'COM(99) 0101 (Final): White Paper of 28 April 1999 On 
Modernisation Of The Rules Implementing Articles 85 And 86 Of The EC Treaty' (OJ C 132, 12 May 
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adoption of Regulation 1/2003.825 The changes of enforcement procedures in the 
antitrust field brought in by Regulation 1/2003 replaced the centralised scheme set up 
by Regulation No 17 of 6 February 1962, the First Regulation implementing Articles 
85 and 86 of the Treaty of Rome.826

Lithuania, seeking harmonisation of national competition rules with EU law,
abolished the existent system of directly applicable exemptions, which was effective 
from 1992 till 1999, and introduced the authorisation system, which was about to 
change in the European Union. As a result, the Lithuanian competition authority was 
faced with the three alternatives: (a) to follow the EU and change its authorisation 
system to the directly applicable exemption system; (b) to introduce a double standard 
system; or (c) to change nothing until factual accession to the European Union. 827

The negotiations in the chapter on competition policy were one of the least 
problematic for Lithuania, mainly, because Lithuania, differently from Poland, did not 
ask for any transitional periods in this area. Following the Resolution of the 
Government on the preparation of the position paper for the Accession 
Negotiations828, the work team for developing the position paper on competition 
policy was approved, alongside the position paper development procedure. Based on 
this Resolution, the Position Paper on negotiations in the Chapter 6 ‘Competition’,
was drafted and submitted to the Ministry of Foreign Affairs for the approval. 
Consequently, the Government approved the Position Paper on 31 March 2000. The 
official negotiations in this chapter were opened on 19 May 2000, and the 
negotiations were preliminarily closed on 28 November 2001.

In the report of November 2003, the European Commission, evaluating Lithuania’s 
progress, confirmed the earlier statement that Lithuania’s competition legislation is 
largely in line with the Acquis Communautaire, especially in regard to restrictive 
agreements, dominant positions and mergers.829 However, the European Commission 
urged the Competition Council to improve familiarity with antitrust rules, particularly 

1999). Note that Articles 85 and 86 of the Treaty of Rome, later were changed to Articles 81 and 82 
TEC, currently are Articles 101 and 102 TFEU.
825 The European Commission, 'Modernisation Of EC Antitrust Enforcement Rules: Council 
Regulation (EC) No 1/2003 And The Modernisation Package' (2004).
826 The Council of the European Union, 'Regulation No 17 Of The Council: First Regulation 
Implementing Articles 85 And 86 Of The Treaty' (OJ 13, 1962); The European Commission, 
'Regulation No 27 Of The Commission: First Regulation ImplementingCouncil Regulation No 17 Of 6 
February 1962' (OJ 35, 1962); The Council of the European Union, 'Regulation No 59 Of 
The Council Amending Certain Provisions Of Regulation No 17' (OJ 58, 1962). Note that Articles 81 
and 82 TEC, ex Articles 85 and 86 of the Treaty of Rome, currently are Articles 101 and102 TFEU.
827 Irmantas Norkus, 'Europos Bendrijos Konkurencijos Teisės Reforma Ir Jos Įtaka Lietuvos Teisei.' 
[2000] “Teisė”. Mokslo darbai.
828 The Government of the Republic of Lithuania, 'Resolution Of The Government Of The Republic Of 
Lithuania No 475 Issued On 27 April 1999 "On The Establishment Of The Position Paper For The 
Republic Of Lithuanian During The Negotiations On The EU Membership Issues' (1999).
829 The European Commission, 'SEC (2003) 1204 (Final): Comprehensive Monitoring Report On 
Lithuania's Preparation For Membership 2003' (5 November, 2003).
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9.6. What Conditions Were Important?

What recipient system related conditions were shaping the general transplantation 
process in Lithuania? And what conditions were shaping the pattern of reception of 
EU competition policy and state aid control acquis in particular? The section 
discusses the findings of the case study with the aim to identify the recipient system 
conditions that were necessary and, thus, determined the pattern of transplantation of 
the Acquis Communautaire in the three periods (the early period, pre-accession, and 
accession) of the integration into the European Union process.
The findings of the case study on Lithuania are analysed with the help of the earlier 
developed theoretical analytical framework. In this framework recipient system 
related conditions are grouped into four categories according to the logic of the 
explanatory claim about the condition’s effect: structural, institutional, ideational,
and psychological.834

9.6.1. The Early Period

Due to the later established political and economic relationship with the European 
Union, Lithuania started the approximation of national legislation later than Poland. 
For example, the Europe Agreement, which included the requirement to approximate
national legislation, was signed in the summer of 1995 only. Though the Parliament of 
Lithuania ratified it already in 1996, the agreement came into force only in February 
1998, the same year, when Poland and some other countries started the Accession 
Negotiations. Consequently, it is possible to say that the early period of integration to 
the European Union process started much later in Lithuania than in Poland.

There was no obligation to approximate national legislation with the Acquis 
Communautaire during the early period. Consequently, all transplantations of EU law
into Lithuanian legal system before effectuation of the approximation commitment
should be regarded as a voluntary act, driven by political will. On the other hand, the 
strategic goal of integration to the Western structures, as that was then called, was 
established already very early. Thus, it was clear for the political elite that if Lithuania 
wants one day to join the European Union, it has to follow the path followed by other 
Central Eastern European countries. Moreover, Lithuania wanted to be treated as a
Central Eastern European country, and not the former Soviet republic belonging to the 
other part of Europe. The importance of geopolitical position and the past experience 
clarifies the reasons of Lithuania’s strong aspiration to become a member of the 
European Union. Driven by this aspiration Lithuania established the first integration 
institutions already in the early period. 

834 See the explanation of the Theoretical Analytical Framework and the discussion of the recipient 
country related conditions in Chapter 4. Analytical Framework for the Analysis of Legal 
Transplantation, Section 4.5. The Recipient System Conditions.

on the part of the business world. Moreover, it was advised for Lithuania to adopt a 
more deterring sanctioning policy in the area of antitrust and to develop special 
training for judges.

9.5.2.3. State Aid

Lithuania adopted basic provisions on state aid control in 1997, and designed the 
surveillance rules to make the sector transparent in 1999, but this was not sufficient. 
Though the European Commission evaluated the Lithuanian administration’s
approximation efforts rather positively, the field of state aid control legislation 
remained to be problematic, especially, with regard to the alignment of existing 
legislation. The European Commission remarked that legislation on state aid control 
remained partial, because its enforcement was not yet organised – state aid control 
was not factually exercised. Indeed, the Lithuanian Government did not control state 
aid provided to businesses until 2000. Indeed, the Lithuanian Competition Council’s 
annual report on state aid control mentions only staff’s participation in workshops and 
seminars on state aid, and no decisions or actions taken.830

Some progress in drafting the legislation on state aid, similarly as that on antitrust, 
was achieved only in the year 2000, which is something that the European 
Commission also remarked.831 The principles of the Acquis Communautaire on
granting state aid were included into the new law on the monitoring of state aid and 
the amendments to the existing legislation on economic free zones. Consequently, in 
the two subsequent reports, the European Commission recognised a considerable 
progress in harmonising the competition policy and, in particular, state aid control.832

The in the final report, from November 2003, the European Commission recognised 
that Lithuania is essentially meeting the commitments arising from the Accession 
Negotiations.833 However, Lithuania was advised to further improve its track record 
of proper application of state aid legislation. 

830 In June 1999, the Lithuanian Competition Council sent its representatives to Brussels to participate 
in the law screening session dedicated to the negotiation chapter ‘Regional Policy and Co-ordination of 
Structural Instruments’ and in October 1999, in joint efforts with PHARE experts and the expert from 
Ireland, the workshop ‘In the Support of State Aid Monitoring’ was organised as part of the SEIL 
Project.
831 The European Commission, 'COM (2000) 707 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession' (8 November, 2000).
832 The European Commission, 'SEC (2001) 1750 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession'' (13 November, 2001).
See also: The European Commission, 'SEC (2002) 1406 (Final): Regular Report From The 
Commission Lithuania's Progress Towards Accession' (9 October, 2002).
833 The European Commission, 'SEC (2003) 1204 (Final): Comprehensive Monitoring Report On 
Lithuania's Preparation For Membership 2003' (5 November, 2003).
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9.6. What Conditions Were Important?

What recipient system related conditions were shaping the general transplantation 
process in Lithuania? And what conditions were shaping the pattern of reception of 
EU competition policy and state aid control acquis in particular? The section 
discusses the findings of the case study with the aim to identify the recipient system 
conditions that were necessary and, thus, determined the pattern of transplantation of 
the Acquis Communautaire in the three periods (the early period, pre-accession, and 
accession) of the integration into the European Union process.
The findings of the case study on Lithuania are analysed with the help of the earlier 
developed theoretical analytical framework. In this framework recipient system 
related conditions are grouped into four categories according to the logic of the 
explanatory claim about the condition’s effect: structural, institutional, ideational,
and psychological.834

9.6.1. The Early Period

Due to the later established political and economic relationship with the European 
Union, Lithuania started the approximation of national legislation later than Poland. 
For example, the Europe Agreement, which included the requirement to approximate
national legislation, was signed in the summer of 1995 only. Though the Parliament of 
Lithuania ratified it already in 1996, the agreement came into force only in February 
1998, the same year, when Poland and some other countries started the Accession 
Negotiations. Consequently, it is possible to say that the early period of integration to 
the European Union process started much later in Lithuania than in Poland.

There was no obligation to approximate national legislation with the Acquis 
Communautaire during the early period. Consequently, all transplantations of EU law
into Lithuanian legal system before effectuation of the approximation commitment
should be regarded as a voluntary act, driven by political will. On the other hand, the 
strategic goal of integration to the Western structures, as that was then called, was 
established already very early. Thus, it was clear for the political elite that if Lithuania 
wants one day to join the European Union, it has to follow the path followed by other 
Central Eastern European countries. Moreover, Lithuania wanted to be treated as a
Central Eastern European country, and not the former Soviet republic belonging to the 
other part of Europe. The importance of geopolitical position and the past experience 
clarifies the reasons of Lithuania’s strong aspiration to become a member of the 
European Union. Driven by this aspiration Lithuania established the first integration 
institutions already in the early period. 

834 See the explanation of the Theoretical Analytical Framework and the discussion of the recipient 
country related conditions in Chapter 4. Analytical Framework for the Analysis of Legal 
Transplantation, Section 4.5. The Recipient System Conditions.
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Also, during the Soviet times, national administration did not have any real decision-
making power. Lithuania’s ‘government’ only followed the guidelines given by the 
Soviet Union’s Central Bureau. Accordingly, the Lithuanian administration was 
inexperienced in state regulation. Some economic policies, like competition policy, 
even did not exist in the Soviet Union. This also explains why there was no public 
debate on competition policy: there were only very few who could say anything on 
the topic. It seems that Lithuanian officials fully trusted the foreign experts, whose 
suggestions on competition policy they truthfully implemented by passing the Law on 
Competition from 1992.

9.6.2. Pre-Accession

During the pre-accession period, the Law on Competition was many times amended,
due to the approximation with the Acquis Communautaire. Nevertheless, the Law on 
Competition maintained the legal transplants from American antitrust law, which
differed from EU competition rules in several important aspects. What were the 
reasons that Lithuania, despite the established approximation commitment under 
national law, was reluctant to approximate its competition laws as well as to set up 
state aid control rules? 

Though both treaties, the Free Trade Agreement and the Europe Agreement, which 
integrated the Free Trade Agreement provisions, required adoption of laws containing 
the competition rules set out in the EC Treaty, it could be done within three years of 
the Free Trade Agreement entry into force, that is, before 1998. With regard to state 
aid, the transitional period for the adoption of rules described in Article 87 of the EC 
Treaty836 was until 31 December 1999.

Furthermore, although competition policy was distinguished as one of the priority 
fields for harmonisation, the treaties did not contain a direct approximation 
requirement. In both agreements the approximation requirement was formulated in a 
such a manner that could be interpreted as only a suggestion for approximation. The 
vague formulation of the approximation requirement in the Free Trade Agreement,
and, later, in the Europe Agreement, produced a variety of interpretations among 
Lithuanian legal specialists and scholars. 
According to the text of the Europe Agreement, Lithuania committed only to put 
efforts for gradual approximation. Moreover, some scholars interpreted the phrase 
“the signing party will put efforts” as not having direct effect. For instance, it was 
argued domestically that the phrase “shall endeavour” was not to be understood as the 
requirement to achieve definite result or adhere to the prescribed time limits. Also, 
with regard to the scope of the approximation it was argued that the text of the Europe 

836 Note, that in the text of the Agreement the reference is to Article 87 TEC, ex Article 92 of the 
Treaty of Rome, currently Article 107 TFEU.

Notwithstanding these circumstances, the first Lithuanian competition law, drafted in
as early as 1992, was designed following the model of the United States antitrust law, 
whereas the above described geographical, cultural, and political proximity of 
Lithuania and a political will of the governing elite, would suggest the different origin 
of legal transplants. Moreover, there was no similarity in ideology, socio-political 
environment, bureaucracies, and availability of economic resources between 
Lithuania and the United States. Also, geographical proximity appeared to be 
irrelevant for the choice of legal transplants.  

One of the reasons why Lithuania adopted the American regulatory transplants was 
the active advocacy of the specialists from the US Federal Trade Commission and the 
US Justice Department, which, by the way, were active in promoting American legal 
solutions for all countries in transition.835 The appeal of American models was 
strengthened by the fact that Lithuania had very good bilateral relations with the 
United States since the very beginning. Besides, there was ‘proven effectiveness of 
legal transplants’ and the Lithuanian Government was ‘committed to the goals 
resembling the goal of legal transplants’. In general, there was ‘a predisposition to the 
act of borrowing’, along with ‘no opposition’ for the reception of American legal 
transplants. Also, there was no ‘societal inertia to changes’ in the field of competition, 
probably, because social groups were not aware about such policy at all. The choice 
for the American, and not the European legal transplants, was also supported by the 
fact that there was no central coordination of approximation in the early period, which 
would decide on the “right” choice.

However, unlike in Poland, there is no evidence that Lithuanian authorities were 
seriously considering what type of competition law is more suitable for Lithuania in 
the early period of transition: neither was there any public discussion on competition 
policy; nor did the analysis of the legislative process reveal any discussions. Indeed, 
the adoption of the Law on Competition, though it was important in the process of 
establishment of market structures, was passed through without any great attention. 

Most probably, the reason why the competition policy was introduced unnoticed was 
that other economic reforms were much more important. After the re-establishment of 
independence, Lithuania had not only to move from the centrally planned economy to 
the market economy, but also to create a state from scratch, including the
establishment of national governance structures. Besides, before the re-establishment 
of statehood, Lithuania’s economy was fully integrated into the Soviet Union’s 
economy, meaning, that it had to be ‘separated’ from that economic area.

835 For details see Chapter 9. Transplantation to Lithuania, Section 9.3.4. Economic Reforms and the 
Development of Competition Policy. For the role of American advisors see also Chapter 5. Research 
Strategy for Empirical Investigation & Selection of cases, Section 5.2.6.5. Differences in Legal Culture.
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Also, during the Soviet times, national administration did not have any real decision-
making power. Lithuania’s ‘government’ only followed the guidelines given by the 
Soviet Union’s Central Bureau. Accordingly, the Lithuanian administration was 
inexperienced in state regulation. Some economic policies, like competition policy, 
even did not exist in the Soviet Union. This also explains why there was no public 
debate on competition policy: there were only very few who could say anything on 
the topic. It seems that Lithuanian officials fully trusted the foreign experts, whose 
suggestions on competition policy they truthfully implemented by passing the Law on 
Competition from 1992.

9.6.2. Pre-Accession

During the pre-accession period, the Law on Competition was many times amended,
due to the approximation with the Acquis Communautaire. Nevertheless, the Law on 
Competition maintained the legal transplants from American antitrust law, which
differed from EU competition rules in several important aspects. What were the 
reasons that Lithuania, despite the established approximation commitment under 
national law, was reluctant to approximate its competition laws as well as to set up 
state aid control rules? 

Though both treaties, the Free Trade Agreement and the Europe Agreement, which 
integrated the Free Trade Agreement provisions, required adoption of laws containing 
the competition rules set out in the EC Treaty, it could be done within three years of 
the Free Trade Agreement entry into force, that is, before 1998. With regard to state 
aid, the transitional period for the adoption of rules described in Article 87 of the EC 
Treaty836 was until 31 December 1999.

Furthermore, although competition policy was distinguished as one of the priority 
fields for harmonisation, the treaties did not contain a direct approximation 
requirement. In both agreements the approximation requirement was formulated in a 
such a manner that could be interpreted as only a suggestion for approximation. The 
vague formulation of the approximation requirement in the Free Trade Agreement,
and, later, in the Europe Agreement, produced a variety of interpretations among 
Lithuanian legal specialists and scholars. 
According to the text of the Europe Agreement, Lithuania committed only to put 
efforts for gradual approximation. Moreover, some scholars interpreted the phrase 
“the signing party will put efforts” as not having direct effect. For instance, it was 
argued domestically that the phrase “shall endeavour” was not to be understood as the 
requirement to achieve definite result or adhere to the prescribed time limits. Also, 
with regard to the scope of the approximation it was argued that the text of the Europe 

836 Note, that in the text of the Agreement the reference is to Article 87 TEC, ex Article 92 of the 
Treaty of Rome, currently Article 107 TFEU.
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“Lietuvos Telekomas”, which resulted in the monopolisation of telecommunications 
market in the field of fixed lines telephony and domestic long-distance services. Also, 
the Government raised tariffs on the import of sugar at the price of domestic 
consumers in order to protect “sweet business” from competitors from abroad.

The analysis of non-approximation of competition law during the pre-accession 
period again confirms the weakness of the structural argument: neither geographical 
proximity, nor the recipient country’s transplant bias, or the interdependence really 
mattered at that stage. 

The analysis of approximation of competition policy during the pre-accession 
revealed that delays to change the law on competition and to introduce state aid
control were results of other constraints. It seems that the important cause for delay 
were institutional conditions such as ‘the absence of formal requirement of 
approximation’; whereas the ‘unclear position of international treaties within a legal 
system’ and the ‘insufficient legal measures to ensure the effective enforcement of the 
treaties’ posed threats for the enforcement. Similarly, ‘the lack of formal grounds for 
references and application of the EU secondary legislation’ hindered the
harmonisation through judicial and administrative channels.

The opposition forces, best explained by applying the ideational argumentation, were 
reflected in public discourses and debates around the legal approximation in general 
and the alignment of a competition law in particular. In addition to this, the so-called
‘other institutional constraints’, such as the ineffective central coordination of 
approximation and integration preparation, the delayed PHARE projects for legal
translation services, and the ineffective inter-institutional coordination and 
cooperation, - all of them combined delayed the start of transposition of EU 
competition rules. This was further strengthened by the fact that the national 
competition authority, which was lacking in political and economic independence, as 
well as political authority, and challenged with the change of competences and work 
overload, did not assume initiative in the approximation of competition law and 
setting state aid rules.

In summary, the institutional constraints, which in the literature on legal transplants as 
well as policy transfer literature, are referred as the ‘other institutional constraints’, 
were the main conditions that shaped the non-transplantation of the competition laws 
and principles during the pre-accession, whereas the rise of opposition forces if not 
contributed then ‘legitimized’ the delay of approximation. On the other hand, these 
signs of potential opposition forces caused the removal of a number of institutional 
constraints in the latter period, which resulted in fast approximation during the 
accession period.

Agreement does not stipulate that Lithuania accepts European Community law 
literally and in its entirety. If this argument is true, then one may raise question 
whether EU policy conditionality indeed was as effective as it is often argued.

In addition to the broad interpretation of the approximation requirement, the question 
of the economic suitability of EU competition rules for Lithuania was raised. 
However, differently from Poland, the question of economic suitability was not 
explicitly linked to the approximation requirement, but represented a general critique
on EU competition policy from the free market camp.

The other impediment for the enforcement of both the Free Trade Agreement and the 
Europe Agreement was the unclear position of the international agreements within the 
Lithuanian legal system and their superiority in relation to the other laws and treaties. 
Due to the contradictory national provisions, it was for some time unclear whether the 
ratified treaty should be interpreted as a law and whether it needs further 
incorporation into the national legal system. Also, it was questioned whether the 
existent legal mechanisms could ensure the effective implementation of the signed 
international agreements as well as their control, because the controlling institution 
and the enforcing institution were the same. 

The administrative and judicial harmonisation of competition laws was further 
challenged by the lack of formal grounds to make a reference to EU law. As a result, 
the Lithuanian Competition Council could not refer to EU secondary law, while 
deciding upon the cases of infringement of competition. This changed after 1999, 
when the Lithuanian Parliament adopted the new Law on Competition.

The other important reason why there was no progress in the field of approximation of 
national competition laws with the Acquis Communautaire was ‘the institutional 
instability’ and the lack of effective central coordination of Lithuania’s integration to 
the European Union. The political struggle between two ministries, the ministry of 
European Affairs and the Ministry of Foreign Affairs, for the key role in the 
coordination of integration process, as well as the political intricacies around the 
Ministry of European Affairs, hindered the coordination of approximation activities
and delayed the start of PHARE projects aimed at translation services.

Last but not least, the political and financial independence of the national competition 
authority was still unresolved. Also, the agency lacked the powers to enforce
effectively the competition law, especially in controlling the cartel agreements. 
Moreover, the Competition Council had a variety of different tasks, what resulted in 
the growing overload of work. 

In the area of state aid control, there were no signs of change, because the Lithuanian 
Government simply continued to provide direct and indirect aid to different 
businesses or industries. For instance, the Government granted exclusive rights to the 
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consumers in order to protect “sweet business” from competitors from abroad.

The analysis of non-approximation of competition law during the pre-accession 
period again confirms the weakness of the structural argument: neither geographical 
proximity, nor the recipient country’s transplant bias, or the interdependence really 
mattered at that stage. 

The analysis of approximation of competition policy during the pre-accession 
revealed that delays to change the law on competition and to introduce state aid
control were results of other constraints. It seems that the important cause for delay 
were institutional conditions such as ‘the absence of formal requirement of 
approximation’; whereas the ‘unclear position of international treaties within a legal 
system’ and the ‘insufficient legal measures to ensure the effective enforcement of the 
treaties’ posed threats for the enforcement. Similarly, ‘the lack of formal grounds for 
references and application of the EU secondary legislation’ hindered the
harmonisation through judicial and administrative channels.

The opposition forces, best explained by applying the ideational argumentation, were 
reflected in public discourses and debates around the legal approximation in general 
and the alignment of a competition law in particular. In addition to this, the so-called
‘other institutional constraints’, such as the ineffective central coordination of 
approximation and integration preparation, the delayed PHARE projects for legal
translation services, and the ineffective inter-institutional coordination and 
cooperation, - all of them combined delayed the start of transposition of EU 
competition rules. This was further strengthened by the fact that the national 
competition authority, which was lacking in political and economic independence, as 
well as political authority, and challenged with the change of competences and work 
overload, did not assume initiative in the approximation of competition law and 
setting state aid rules.

In summary, the institutional constraints, which in the literature on legal transplants as 
well as policy transfer literature, are referred as the ‘other institutional constraints’, 
were the main conditions that shaped the non-transplantation of the competition laws 
and principles during the pre-accession, whereas the rise of opposition forces if not 
contributed then ‘legitimized’ the delay of approximation. On the other hand, these 
signs of potential opposition forces caused the removal of a number of institutional 
constraints in the latter period, which resulted in fast approximation during the 
accession period.
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grounds for suspicions about Potemkin harmonisation838. First of all, the newly 
adopted Law on Competition word-for-word repeated the provisions on competition in 
the EC Treaty. It is true that the European Commission encouraged aligning of 
national legislation with the norms of the EC Treaty, but in our analysed case, the law 
was just translated and then adopted. Furthermore, Lithuania harmonised its 
competition law with the EC provisions that were about to change. Actually, it was 
even worse, because Lithuania abolished the system of directly applicable exemptions 
to vertical agreements, which the European Union was intending to establish in the 
very near future, as it was made known in a White Paper on modernisation of 
enforcement of EU competition law from 1999. The reason would suggest the 
postponing of the adoption of the new law on competition until the European Union 
will finally decide on the new competition policy. However, getting the ticket to 
Europe was more important at that time than the reason of efficiency.

The suspicion about the superficiality of the legal change strengthens the fact that the 
enforcement of the competition policy in Lithuania did not become more effective. 
The functions and competences of the Lithuanian competition authority were changed 
a number of times, which hampered the effectiveness of the agency’s performance 
while enforcing the competition law and monitoring state aid. Moreover, the 
Lithuanian Government used to overrule the decisions of the competition authority,
especially, when this concerned the strategic investments, despite the establishment of 
the political and economic independence of the Lithuanian competition agency. For 
instance, the Lithuanian Government approved the acquisition of several Lithuanian 
sugar factories by a single investor, though the Competition Council had previously 
blocked this transaction.

Thus, it seems that in some cases the rapid approximation led to the change of a
façade rather than to the genuine legal change. For example, in the area of 
competition policy, the laws adopted that were about to change in the European 
Union. Then, in the area of state aid, the control of state aid was established, but the 
Governments erroneous practices of protecting certain corporate interests – not. 
Moreover, the established independence of the competition authority was disregarded. 

838 The term was most probably coined by Wade Jacoby. See: Wade Jacoby, 'The Reality Behind The 
Potemkin Harmonization: Priest And Penitent: The European Union As A Force In The Domestic 
Politics Of Eastern Europe' (1999) 8 East European Constitutional Review 
<http://www3.law.nyu.edu/eecr/vol8num1-2/special/priestpen.html> accessed 6 March 2015.

9.6.3. Accession

Everything changed dramatically with the start of the accession period. The 
approximation of national legislation acquired a different meaning: it was the
possibility to acquire an invitation to start the Accession Negotiations for membership 
in the European Union. After two negative assessments by the European Commission, 
Lithuania’s Government was keen to achieve some progress in approximation of 
national legislation, because it was the last chance for getting an invitation to start the
Accession Negotiation. As the importance of approximation was recognised, it was set 
high in the agenda. Finally, the ‘felt needs’ to join the European Union were translated 
into the concrete approximation activities. We can also speak about political ‘pressure 
forces’, such as ‘a strong push from the ruling elite’, ‘mobilised support’, etc.

As a consequence, all preparations, but especially activities for legal approximation, 
were intensified. Finally, after the considerable delay, PHARE projects were started 
and successfully completed. Also participation in the Accession Partnership helped to 
achieve substantial progress in approximation of national legislation through a variety 
of instruments. 

In the area of competition policy this resulted in adoption of the new Law on 
Competition in 1999, which was aligned with the provisions on competition policy in 
the EC Treaty. Also, the new Law on Competition finally formalized the political and 
economic independence of the Lithuanian competition authority. In the area of state 
aid control, Lithuania adopted the law on the monitoring of state aid, which included 
principles of the Acquis Communautaire on granting state aid. The negotiations in the 
chapter on competition policy were one of the least problematic for Lithuania, mainly, 
because Lithuania did not ask for any transitional periods in this area, but also, 
because interest groups were not consulted, as a result of the adopted ‘catch-up’ 
strategy in the Accession Negotiations.

Thus, the change of institutional conditions, foremost the removal of institutional 
constraints that were present during the pre-accession period, together with the fact 
that achievement of progress in approximation was associated with the psychological 
factor of ‘felt needs’ to join the European Union, produced the ideational condition of
‘strong pressure’, which promoted the approximation of Lithuanian competition 
policy and the setting up of state aid control and granting regulations. 

However, wasn’t this fast legal change only the repainting of the façade? Can we 
suspect this to be another case of the ‘Potemkin villages’837 effect? There are several 

837 The reference is to Grigory Potemkin, one of Russian empress Catherine the Great's ministers, who 
constructed elaborate fake villages for Catherine's tours of the Ukraine and the Crimea. He allegedly 
had these ‘Potemkin villages’ done in order to give Catherine a false impression of peace and 
prosperity in regions that in actuality were in turmoil and great poverty.
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while enforcing the competition law and monitoring state aid. Moreover, the 
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especially, when this concerned the strategic investments, despite the establishment of 
the political and economic independence of the Lithuanian competition agency. For 
instance, the Lithuanian Government approved the acquisition of several Lithuanian 
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blocked this transaction.

Thus, it seems that in some cases the rapid approximation led to the change of a
façade rather than to the genuine legal change. For example, in the area of 
competition policy, the laws adopted that were about to change in the European 
Union. Then, in the area of state aid, the control of state aid was established, but the 
Governments erroneous practices of protecting certain corporate interests – not. 
Moreover, the established independence of the competition authority was disregarded. 

838 The term was most probably coined by Wade Jacoby. See: Wade Jacoby, 'The Reality Behind The 
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10.1. Introduction

The main aim of this chapter is to highlight the unique individual features of Polish 
and Lithuanian societies with respect to integration to the European Union and 
transplantation of the Acquis Communautaire through a contrast-oriented analysis. In 
this analysis, juxtaposition will help to better understand the contexts and the 
complicated causal mechanisms that are deep-seated in these contexts and explain the 
individual variations in the patterns of legal transplantation in Poland and Lithuania.

The following sections compare a number of country specific institutional, ideational, 
and structural contexts that shaped the pattern of legal transplantation in Lithuania and 
Poland. The case studies allowed for the identification of several internal to the 
recipient country developments that represent specific aspects of the changing social 
reality: the development of political and economic relations with the European Union, 
the development of national institutions for the coordination of integration and 
approximation, the development of approximation activities, and the development of 
national discourses and interpretations about the approximation requirement. The first 
two developments are external to the legal transplantation process, whereas the other 
two developments are internal. Each development is in fact a set of dynamic 
conditions that change over the time in both a character and strength of their effect as 
the social reality changes. 

A particular, recipient country-specific, development refers to a particular type of 
recipient country conditions: structural, institutional, and ideational. As mentioned 
earlier, these types of conditions are defined according to the logic of the explanatory 
argument about the effect of a condition. Thus, structural claims explain the 
behaviour of the actor as constrained by exogenously given structures; institutional
claims explain the behaviour of the actor as shaped by man-made institutions, 
organisations, and rules that might change over time; and ideational claims explain 
political action as shaped by the cognitive and affective elements that guide how 
actors think, and see these elements as created by people in a historical sequence.839

The first process, the development of political and economic relations with the 
European Union, should be seen as a process that sets the structural context for the 
legal transplantation process. The development of political and economic relations 
precedes the legal transplantation process by setting the starting point for legal 
transplantation. It also determines the moments of change of the legal transplantation 

839 There are also psychological claims that explain the behaviour of actors as influenced by the 
cognitive, affective, or instinctual elements that organize how actors think; these elements are general 
across humankind, as certain hard-wired features. However, psychological developments are not 
relevant in this comparison. See more about recipient country related conditions and logics of claims in
Chapter 4. Analytical Framework for the Analysis of Legal Transplantation, Section 4.5. The Recipient 
System Conditions.

Chapter 10 Contents

10.1. Introduction

10.2. Development of relationships with the European Union 

10.3. Development of national coordination institutions

10.4. Development of approximation activities

10.4.1. Organisation of approximation activities

10.4.2. Amendments to the legislative process

10.5. Development of national discourses on approximation 

10.5.1. Discourse on the Approximation Commitment

10.5.2. Discourse on the scope of approximation

10.5.3. Official clarifications on the need for approximation

10.5.4. Practice and perceptions in making references to EU law

10.6. Concluding remarks



Explaining lEgal TransplanTs

337

10.1. Introduction

The main aim of this chapter is to highlight the unique individual features of Polish 
and Lithuanian societies with respect to integration to the European Union and 
transplantation of the Acquis Communautaire through a contrast-oriented analysis. In 
this analysis, juxtaposition will help to better understand the contexts and the 
complicated causal mechanisms that are deep-seated in these contexts and explain the 
individual variations in the patterns of legal transplantation in Poland and Lithuania.

The following sections compare a number of country specific institutional, ideational, 
and structural contexts that shaped the pattern of legal transplantation in Lithuania and 
Poland. The case studies allowed for the identification of several internal to the 
recipient country developments that represent specific aspects of the changing social 
reality: the development of political and economic relations with the European Union, 
the development of national institutions for the coordination of integration and 
approximation, the development of approximation activities, and the development of 
national discourses and interpretations about the approximation requirement. The first 
two developments are external to the legal transplantation process, whereas the other 
two developments are internal. Each development is in fact a set of dynamic 
conditions that change over the time in both a character and strength of their effect as 
the social reality changes. 

A particular, recipient country-specific, development refers to a particular type of 
recipient country conditions: structural, institutional, and ideational. As mentioned 
earlier, these types of conditions are defined according to the logic of the explanatory 
argument about the effect of a condition. Thus, structural claims explain the 
behaviour of the actor as constrained by exogenously given structures; institutional
claims explain the behaviour of the actor as shaped by man-made institutions, 
organisations, and rules that might change over time; and ideational claims explain 
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10.2. Development of Relationships with the European Union 

The first comparison looks at the development of political and economic relationships 
with the European Union in Poland and Lithuania and explores the growing structural 
proximity between the transplants exporting system, the European Union, and the 
recipient country, respectively Lithuania and Poland. Here a development of closer 
economic and political relations with the European Union is seen as a process that 
increases structural proximity. According to the literature on legal transplants, proximity 
facilitates the incorporation of the foreign legal norm by the recipient legal system. 

The comparison of how political and economic relationships with the European Union 
developed in Poland and Lithuania reveals the delay in development of such relations 
with Lithuania. First of all, Lithuania established diplomatic relations with the 
European Union several years later than Poland. As a consequence, Lithuania signed a 
first trade and cooperation agreement with the European Union only in May of 1992;
that is, three years later than Poland. At that time, Poland had already signed its 
association agreement. Further, the Europe Agreement between Lithuanian and the 
European Union was concluded only in 1995; that is, four years later than in Poland.
Then, after the agreement came into force in February 1998, Poland was invited to 
start the Accession Negotiations. In July 1997, Lithuania, unlike Poland, was not 
recommended by the European Commission to start the Accession Negotiations.
The formal launch of the Accession Negotiations with Lithuania was two years later, 
in February 2000, following the European Council decisions in the Helsinki Summit.
The delayed development of political and economic relationships with the European 
Union caused that structural proximity to the European Union developed in Lithuania
later than in Poland.

However, Lithuania concluded the Accession Negotiations on the same date as 
Poland, and, thus, joined the European Union on the same day as Poland too. 
Also, Lithuania, like the other two former republics of the Soviet Union, Estonia and 
Latvia, was invited to start the pre-accession despite the Soviet past. Later, Lithuania 
was invited to participate in the accession instruments, together with other Central 
Eastern European countries. In general, Lithuania entered the same phases of the 
integration process to the European Union process as Poland, including the 
participation in the same pre-accession and accession instruments. However, the 
length of these phases of integration was not the same in Lithuania and Poland.
For instance, the pre-accession period in Poland started after the national ratification 
of the Europe Agreement in autumn 1992 and lasted till 1998. Differently, in 
Lithuania, the pre-accession started only in 1996, after the national parliament ratified 
the Europe Agreement in spring 1996.840 Then, Poland entered the accession process

840 From the EU policy perspective it would be possible to link the start of the pre-accession period 
with December 1994, when Essen European Council adopted the Pre-Accession Strategy on 
preparation of Central Eastern European countries for membership in the European Union. 

process. The degree of structural proximity and interdependence between the legal 
transplants’ exporter and the recipient legal system are defined as conditions that 
facilitate the reception of legal transplants. The comparison of the development of 
political and economic relations with the European Union in Lithuania and Poland 
will allow defining and comparing the development of structural proximity to the 
European Union in both countries and establish the national differences in the 
external to the process of legal transplantation structural contexts.

The second process, the development of national institutions for the coordination of 
integration and approximation follows the process of development of political and 
economic relations with the European Union. The second process reveals the national 
institutional setting, which directly influenced the legal transplantation process. At the 
same time, this institutional setting is external to the legal transplantation process.
The institutional conditions can facilitate or hinder the legal transplantation process.
The comparison of the development of national institutions for the coordination of 
integration and approximation in Lithuania and Poland will help establish differences 
in the external to legal transplantation institutional settings.

The third process, the development of approximation activities (organisation of 
approximation activities and legislative amendments), refers to the institutional 
arrangements and measures that were developed for transplantation of the European 
legal rules and norms. This third process is a part of the legal transplantation process, 
and, thus, should be interpreted as internal to the legal transplantation process. Again, 
as in the previous case, the institutional conditions can be facilitating or hindering the 
legal transplantation process, depending on their value.
The comparison of developed institutional arrangements and measures for 
approximation in Lithuania and Poland allows for the establishments of national 
differences within the process of legal transplantation.

Finally, the fourth process, the development of national discourses and interpretations 
about the approximation requirement, refers to a variety of ideational conditions that 
come into being within the process of legal transplantation. Consequently, this 
development should also be interpreted as internal to the legal transplantation process. 
The ideational conditions denote pressure and opposition forces, including a 
predisposition and (un-)preparedness for borrowing. The ideational conditions are 
said to have a facilitating or restricting effect on the reception of foreign legal
transplants, depending on the value of the specific condition. The comparison of 
national discourses and interpretations about the approximation requirement will 
reveal the national differences within the process of legal transplantation.
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of the Europe Agreement in autumn 1992 and lasted till 1998. Differently, in 
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840 From the EU policy perspective it would be possible to link the start of the pre-accession period 
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preparation of Central Eastern European countries for membership in the European Union. 
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1992 The Trade and Cooperation Agreement
was concluded (11 May 1992, in force 
from 1 February 1993)

The Edinburgh European Council (11-12
December 1992) decides to discuss EU 
membership prospects for Visegrád 
countries during Copenhagen summit

The interim Agreement on Free Trade 
(part of Europe Agreement) is in force 
from 1 March 1992

The national ratification of Europe 
Agreement (approved by Sejm on 4 July 
1992 and ratified by the President on 20 
October 1992)

1993 The Trade and Cooperation Agreement in 
force (from 1 February 1993)

The Copenhagen European Council (21-
22 June 1993) establishes Copenhagen 
criteria, acknowledges aspiration of 
‘other’ countries 

The Copenhagen European Council (21-
22 June 1993) establishes Copenhagen 
criteria

1994 The Free Trade Agreement (18 July 
1994, in force from 1 January 1995)

The Essen European Council (8-10
December 1994) requests the European 
Commission to prepare the association 
agreement with Estonia, Latvia, and 
Lithuania by mid of 1995. 

The Europe Agreement is in force (1 
February 1994)

Poland submits the application for 
membership in the EU (8 April 1994)

The European Commission President 
Jacques Delors visits Poland (12-21 May 
1994).

The Essen European Council (8-10
December 1994) adopted the Pre-
Accession Strategy on preparation of CEE 
for membership in the EU

The first meeting between Heads of 
States of EU member states and applicant 
countries (10 December 1994)

1995 The Free Trade Agreement in force (1 
January 1995)

The Europe Agreement (concluded 12 
June 1995, in force from 1 February 
1998)

The new PHARE assistance was ratified 
(27 June 1995)

Lithuania submits the application for 
membership in the EU (8 December 
1995)

The Cannes European Council approves 
the White Paper (26-27 June 1995)

The Structural Dialogue 

1996 The European Commission opened its 
Delegation in Vilnius (28 February 1996)

The national ratification of Europe 
Agreement (4 April 1996)

Filling in the Questionnaire (July 1996) Filling in the Questionnaire (July 1996)

in 1998, whereas Lithuania had to wait for another two years to start the Accession 
Negotiations.841 The late start of the Accession Negotiations implied that Lithuania 
had only two years for closing the negotiations in all 32 chapters, whereas Poland had 
four years for the same.

The table below (Table 10.2.1.) provides an overview of the development of political 
and economic relationships with the European Union in Lithuania and Poland and 
reveals the growth of structural proximity to the European Union in comparison.

Table 10.2.1. 
Comparison of the development of political and economic relationships with the 
European Union in Lithuania and Poland 

Year Lithuania Poland

1988 The beginning of diplomatic relations               
(16 September 1988)

1989 The PHARE programme was made 
available to Poland (14 July 1989)

The Trade and Partnership Agreement
was concluded (19 September 1989, in 
force from 1990)

1990 The European Commission opened its 
Delegation in Warsaw (28 February 
1990)

Poland appoints Ambassador at EC (Jan 
Kułakowski)

The Trade and Partnership Agreement is 
in force

Poland submits the application to start 
negotiations for concluding the 
association agreement (25 May 1990)

1991 The beginning of diplomatic relations 

The EC recognises Lithuania’s 
independence (27 August 1991)842

Lithuania appoints Ambassador at EC 
(A.Venskus)

Lithuania was included to PHARE (from 
21 December 1991)

The Europe Agreement was concluded 
(16 December 1991, in force from 01 
February 1994),  a part on free trade (in 
force from 01 March 1992) as an interim 
agreement)

841 Although both countries participated in the Accession Partnerships from 1998.
842 Following the failure of Soviet coup d'état attempt in 1991, also known as August Putsch or August 
Coup, and the complete disintegration of the Soviet Union.
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10.3. Development of National Coordination Institutions

The second appraisal compares developments of national institutions for the 
coordination of integration in Lithuania and Poland. Here development of national 
institutions for the coordination of integration in Lithuania and Poland represents a 
series of recipient country related institutional conditions, which influenced the 
pattern of reception of legal transplants. The national institutions for the coordination
of integration and approximation processes were important not only for the start of 
approximation activities, but also for the whole process. These national coordinating 
institutions shaped the pattern of legal transplantation by providing a more or less
effective organisational setting.

There is a clear relationship between the first series of events, the development of 
political and economic relations with the European Union, and this second strand of 
developments. In Lithuania, the later commencement of political and economic 
relationships with the European Union, as compared to Poland, caused the national 
institutions for the coordination of integration to be later established as well. For 
example, Poland established its executive governmental agency for the coordination 
of integration to the European Union (Office of the Undersecretary of State for
European Integration and Foreign Economic Assistance) as early as 1991, whereas 
Lithuania – only in 1995-1996. Similarly, Poland established an office for the 
translation of the Acquis Communautaire already in 1991, whereas Lithuania 
established its Translation, Documentation and Information Centre (TDIC) only in 
the autumn of 1997.

The same trend can be noted in the establishment of the parliamentary committees for 
European affairs. For instance, Poland established a standing parliamentary committee 
on European integration in 1993, whereas Lithuania did so only in September 1997. 
Thus, it can be said that Lithuania, as compared to Poland, not only entered all phases 
of the integration process later, but also developed the institutions for the coordination
of integration and approximation later.

However, there was not only a difference between Lithuania and Poland in the timing 
of the setting up of coordinating institutions, but also in the design of those 
institutional arrangements. For example, in Lithuania between 1996 and 1998 two 
different institutions were responsible for the coordination of integration to the 
European Union and, thus, had overlapping competences in that field:  the 
Department of European Integration at the Ministry of Foreign Affairs, which was 
responsible for this from 1995; and the Ministry on European Affairs, which was 
established in1996 and got a coordination task too. As the case study later revealed 
the existence of two institutions with overlapping competences in the field 
coordination of integration and approximation activities led to the delay in 
approximation. For instance, the establishment of the Translation, Documentation and 

1997 Agenda 2000 & Avis: (July 1997)

The Government’s Reaction on 
Commission’s Opinion (18 July 1997)

Agenda 2000 & Avis: (July 1997)

1998 The Europe Agreement in force (1 
February 1998)

Participation in the Accession 
Partnership, Screening of legislation (27
April 1998)

Opening of the Accession Negotiations
(31 March 1998), following the decision 
of Luxembourg European Council in 
December 1997.

Participation in the Accession 
Partnership, Screening of legislation (27
April 1998)

1999 Start of regular meetings of political 
directors and European correspondents of
associated countries and member states of 
the EU as part of a Political Dialogue

Start of regular meetings of political 
directors and European correspondents of 
associated countries and member states of 
the EU as part of a Political Dialogue (16 
April 1999). Head of delegations Jacek 
Saryusz-Wolski (1997-2001) and Danuta 
Hübner (2001-2004).

2000 Opening of the Accession Negotiations
(15 February 2000), following the 
decision of Helsinki European Council in 
February 2000.

2001

2002 Negotiations with the first group (including Lithuania and Poland) were closed –
during the European Council summit in Copenhagen on 13 December 2002

2003

Signing the Treaty of Accession signed in on 16 April 2003 in Athens

Consent to signing the Treaty was given by the European Parliament on 9 April 2003

Council of the European Union approved the Treaty on 14 April 2003

Nationwide referendum on 10-11 May 
2003, in which 91,07% of voters (turnout 
63,37%) were in favour of Lithuania’s 
accession to the European Union

Nationwide referendum on 7-8 June 
2003, in which 77,45% of voters (turnout 
57,34%) were in favour of Poland’s 
accession to the European Union

2004 Members of the European Union from 1st of May 2004
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10.3. Development of National Coordination Institutions

The second appraisal compares developments of national institutions for the 
coordination of integration in Lithuania and Poland. Here development of national 
institutions for the coordination of integration in Lithuania and Poland represents a 
series of recipient country related institutional conditions, which influenced the 
pattern of reception of legal transplants. The national institutions for the coordination
of integration and approximation processes were important not only for the start of 
approximation activities, but also for the whole process. These national coordinating 
institutions shaped the pattern of legal transplantation by providing a more or less
effective organisational setting.

There is a clear relationship between the first series of events, the development of 
political and economic relations with the European Union, and this second strand of 
developments. In Lithuania, the later commencement of political and economic 
relationships with the European Union, as compared to Poland, caused the national 
institutions for the coordination of integration to be later established as well. For 
example, Poland established its executive governmental agency for the coordination 
of integration to the European Union (Office of the Undersecretary of State for
European Integration and Foreign Economic Assistance) as early as 1991, whereas 
Lithuania – only in 1995-1996. Similarly, Poland established an office for the 
translation of the Acquis Communautaire already in 1991, whereas Lithuania 
established its Translation, Documentation and Information Centre (TDIC) only in 
the autumn of 1997.

The same trend can be noted in the establishment of the parliamentary committees for 
European affairs. For instance, Poland established a standing parliamentary committee 
on European integration in 1993, whereas Lithuania did so only in September 1997. 
Thus, it can be said that Lithuania, as compared to Poland, not only entered all phases 
of the integration process later, but also developed the institutions for the coordination
of integration and approximation later.

However, there was not only a difference between Lithuania and Poland in the timing 
of the setting up of coordinating institutions, but also in the design of those 
institutional arrangements. For example, in Lithuania between 1996 and 1998 two 
different institutions were responsible for the coordination of integration to the 
European Union and, thus, had overlapping competences in that field:  the 
Department of European Integration at the Ministry of Foreign Affairs, which was 
responsible for this from 1995; and the Ministry on European Affairs, which was 
established in1996 and got a coordination task too. As the case study later revealed 
the existence of two institutions with overlapping competences in the field 
coordination of integration and approximation activities led to the delay in 
approximation. For instance, the establishment of the Translation, Documentation and 
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The table (Table 10.2.2(a)) below presents a comparison of development of national 
institutions for both coordination of integration to the European Union and 
approximation of legislation in Lithuania and Poland. 

The following table (Table 10.2.2(b)) presents the same data, as the table above, but 
organised in a different way. In this table Lithuanian institutions for the coordination
of integration to the European Union and approximation of legislation are related with 
the corresponding institutions in Poland. The table presents the frequent changes of 
key integration coordinating institutions in Lithuania, while integration process in 
Lithuania was shorter than in Poland. 

Information Centre (TDIC) was delayed due to arisen inter-institutional conflict 
between two ministries that could not agree on ownership of coordination of PHARE 
funds for translation works. Differently, in Poland there was a single institution 
throughout, what contributed to the effective coordination of integration related 
processes. 

Poland managed to establish effective formal and informal governance networks for 
integration purposes, such as the Inter-ministerial Team for the Europe Agreement
and the informal Committee of the Three. Differently, in Lithuania, the inter-
ministerial coordination in the early years was weak and inefficient. The Ministry of 
European Affairs from the very beginning lacked the political authority needed to 
overcome the resistance of individual ministries to give up their independence and to 
make them obey to the assigned political agenda, priority setting and aid 
programming. As a result, not only was the inter-institutional co-operation rudimental, 
but also PHARE assistance could not be provided.

In Poland, the Prime Minister was directly involved in the process as Head of the 
Committee for European Integration. This ensured that the coordinating institution 
had the needed political authority. Differently from Poland, Lithuania’s Prime 
Minister was not directly involved in the coordination of the process of integration to 
the European Union.

In Lithuania, differently from how it was organised in Poland, the Ministry on 
European Affairs, an institution responsible for the coordination of integration to the 
European Union, also handled the privatisation of state enterprises, and was 
responsible for attracting foreign investments. As the case study revealed, these highly 
political tasks made Lithuania’s Ministry on European Affairs vulnerable and political 
instable: the Ministry on European Affairs was dissolved in 1998 as a result of 
political intrigues around privatisation issues handled by this ministry, rather than 
because of overlapping competences with the Ministry of Foreign Affairs.

The comparison of the developments of national coordination institutions in Lithuania 
and Poland revealed not only a clear correlation with the development of political and 
economic relations with the European Union, but also the importance of national 
choices regarding the institutional design. 

In Poland, the chosen design of the institutional setting for coordination was rather 
successful and could facilitate the coordination of approximation process. However, 
in Lithuania it contained several shortcomings, which, at some point, hindered the 
approximation process.843

843 See next section exploring how approximation activities were hindered by erroneous institutional 
setting for the coordination of integration to the European Union in Lithuania.
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The table (Table 10.2.2(a)) below presents a comparison of development of national 
institutions for both coordination of integration to the European Union and 
approximation of legislation in Lithuania and Poland. 

The following table (Table 10.2.2(b)) presents the same data, as the table above, but 
organised in a different way. In this table Lithuanian institutions for the coordination
of integration to the European Union and approximation of legislation are related with 
the corresponding institutions in Poland. The table presents the frequent changes of 
key integration coordinating institutions in Lithuania, while integration process in 
Lithuania was shorter than in Poland. 



ChapTEr 10 TransplanTaTion To poland and liThuania ComparEd: EsTablishing diffErEnCEs

346

Af
fa

ir
s (

M
FA

) (
fr

om
 1

99
5)

M
in

is
te

ri
al

 E
ur

op
ea

n 
In

te
gr

at
io

n 
un

its
(1

99
5-

19
98

)84
4

Th
e 

Pa
rl

ia
m

en
ta

ry
 S

ub
-C

om
m

itt
ee

 o
n 

Eu
ro

pe
an

 A
ffa

ir
s w

ith
in

 th
e 

St
an

di
ng

 C
om

m
itt

ee
 o

n 
Fo

re
ig

n 
Af

fa
ir

s(
19

95
-1

99
7)

19
96

Th
e 

M
in

is
tr

y 
on

 E
ur

op
ea

n 
Af

fa
ir

s (
M

EA
) (

19
96

-1
99

8)
 

Th
e 

Pa
rl

ia
m

en
ta

ry
 D

el
eg

at
io

n 
fo

r t
he

 re
la

tio
ns

hi
ps

 w
ith

 th
e 

Eu
ro

pe
an

 P
ar

lia
m

en
t(

es
ta

bl
is

he
d 

in
 1

99
6)

Th
e 

O
ffi

ce
 o

f t
he

 U
nd

er
se

cr
et

ar
y 

of
 S

ta
te

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n 

an
d 

Fo
re

ig
n 

Ec
on

om
ic

 A
ss

is
ta

nc
e

(1
99

1-
19

96
), 

w
as

tra
ns

fo
rm

ed
 in

to
th

e 
O

ffi
ce

 o
f 

th
e 

C
om

m
itt

ee
 fo

r E
ur

op
ea

n 
In

te
gr

at
io

n
(1

99
6-

20
02

)

19
97

Th
e 

D
el

eg
at

io
n 

fo
r t

he
 P

re
pa

ra
tio

n 
fo

r t
he

 A
cc

es
si

on
 N

eg
ot

ia
tio

ns
(3

 
M

ar
ch

 1
99

7 
til

l D
ec

em
be

r 1
99

9)

Th
e 

St
an

di
ng

 C
om

m
itt

ee
 o

n 
Eu

ro
pe

an
 A

ffa
ir

s w
ith

in
 th

e 
Li

th
ua

ni
an

 
Pa

rl
ia

m
en

t(
18

 S
ep

te
m

be
r 1

99
7)

Th
e 

Le
ga

l B
ur

ea
u

un
de

r t
he

 a
us

pi
ce

s o
f t

he
 M

in
is

tr
y 

of
 E

ur
op

ea
n 

Af
fa

ir
s(

19
97

, w
as

 re
or

ga
ni

se
d 

to
th

e 
D

ep
ar

tm
en

t o
f E

ur
op

ea
n 

La
w

 
un

de
r t

he
 G

ov
er

nm
en

t i
n1

99
8)

Th
e 

C
en

tr
e 

fo
r T

ra
ns

la
tio

ns
at

 th
e 

D
ep

ar
tm

en
t o

f E
ur

op
ea

n 
In

te
gr

at
io

n 
at

 th
e 

M
in

is
tr

y 
of

 F
or

ei
gn

 A
ffa

ir
s

Th
e

C
en

tr
al

 A
ge

nc
y 

fo
r F

in
an

ce
s a

nd
 C

on
tr

ac
ts

 a
t t

he
 M

in
is

tr
y 

of
 

Fi
na

nc
es

(f
ro

m
 1

99
7)

Th
e 

In
te

r-
M

in
is

te
ri

al
 T

ea
m

 fo
r P

re
pa

ra
tio

n 
of

 N
eg

ot
ia

tio
ns

fo
r P

ol
an

d’
s 

M
em

be
rs

hi
p 

in
 th

e 
Eu

ro
pe

an
 U

ni
on

(P
re

pa
ra

to
ry

 T
ea

m
) (

29
 Ju

ly
 1

99
7)

19
98

G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

is
si

on
 (1

99
5-

19
98

), 
ch

an
ge

d 
to

 G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

itt
ee

Th
e 

M
in

is
tr

y 
on

 E
ur

op
ea

n 
Af

fa
ir

s (
19

96
-1

99
8)

,w
as

 c
lo

se
d 

an
d 

Th
e 

N
eg

ot
ia

tin
g 

Te
am

(1
8 

m
em

be
rs

, D
ep

ut
y 

M
in

is
te

rs
 a

nd
 M

in
is

te
r o

f 
Fo

re
ig

n 
Af

fa
ir

s a
s C

ha
ir

m
an

)

Th
e 

G
ov

er
nm

en
t’s

Pl
en

ip
ot

en
tia

ry
 fo

r N
eg

ot
ia

tio
ns

of
 P

ol
is

h 
M

em
be

rs
hi

p 
in

 

84
4

Te
n 

m
in

is
te

ria
l E

ur
op

ea
n 

In
te

gr
at

io
n 

un
its

 d
ea

lt 
w

ith
 ta

sk
s i

de
nt

ifi
ed

 in
 th

e 
W

hi
te

 P
ap

er
, a

n 
ex

te
ns

iv
e 

pr
og

ra
m

m
e 

on
 a

pp
ro

xi
m

at
io

n 
of

 n
at

io
na

l l
aw

s o
f t

he
 a

ss
oc

ia
te

d 
co

un
tri

es
 w

ith
 th

e 
Ac

qu
is 

C
om

m
un

au
ta

ire
 o

f t
he

 In
te

rn
al

 M
ar

ke
t. 

T
ab

le
 1

0.
2.

2(
a)

C
om

pa
ri

so
n 

of
 d

ev
el

op
m

en
t 

of
 n

at
io

na
l i

ns
tit

ut
io

ns
 f

or
 t

he
 c

oo
rd

in
at

io
n

of
 in

te
gr

at
io

n 
to

 t
he

 E
ur

op
ea

n 
U

ni
on

 a
nd

 a
pp

ro
xi

m
at

io
n 

of
 

na
tio

na
l l

eg
is

la
tio

n 
in

 L
ith

ua
ni

a 
an

d 
Po

la
nd

Y
ea

r
Li

th
ua

ni
an

 In
te

gr
at

io
n 

In
st

itu
tio

ns
Po

la
nd

’s
 In

te
gr

at
io

n 
In

st
itu

tio
ns

19
91

Th
e 

O
ffi

ce
 o

f t
he

 U
nd

er
se

cr
et

ar
y 

of
 S

ta
te

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n 

an
d 

Fo
re

ig
n 

Ec
on

om
ic

 A
ss

is
ta

nc
e

(1
99

1-
19

96
)t

ra
ns

fo
rm

ed
 in

to
 th

e 
O

ffi
ce

 o
f t

he
 

C
om

m
itt

ee
 fo

r E
ur

op
ea

n 
In

te
gr

at
io

n
(1

99
6-

20
02

) 

Th
e 

N
at

io
na

l S
ch

oo
l o

f P
ub

lic
 A

dm
in

is
tr

at
io

n 

Th
e 

Le
ga

l S
er

vi
ce

 D
ep

ar
tm

en
tw

ith
in

 th
e 

C
om

m
itt

ee
 fo

r E
ur

op
ea

n 
In

te
gr

at
io

n 

Eu
ro

pe
an

 In
te

gr
at

io
n 

U
ni

ts
at

 m
in

is
tri

es
 a

nd
 c

en
tra

l o
ff

ic
es

 (1
99

3-
19

94
,

st
an

da
rd

is
ed

 in
19

96
)

19
92

Th
e 

Le
gi

sl
at

iv
e 

C
ou

nc
il

19
93

Th
e 

St
an

di
ng

Eu
ro

pe
an

 In
te

gr
at

io
n 

C
om

m
itt

ee
w

ith
in

 th
e 

Po
lis

h
Pa

rli
am

en
t

(2
1 

N
ov

em
be

r 1
99

3)
, l

at
er

 E
ur

op
ea

n 
U

ni
on

 A
ffa

ir
s C

om
m

itt
ee

 

19
94

Th
e 

In
te

r-
m

in
is

te
ri

al
 T

ea
m

 fo
r t

he
 E

ur
op

e 
Ag

re
em

en
t (

19
94

)

19
95

Th
e 

G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

is
si

on
(1

99
5,

 w
as

 
ch

an
ge

d 
to

 th
e 

G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

itt
ee

in
 

19
98

)

Th
e 

D
ep

ar
tm

en
t o

f E
ur

op
ea

n 
In

te
gr

at
io

n 
at

 th
e 

M
in

is
tr

y 
of

 F
or

ei
gn

 



Explaining lEgal TransplanTs

347

Af
fa

ir
s (

M
FA

) (
fr

om
 1

99
5)

M
in

is
te

ri
al

 E
ur

op
ea

n 
In

te
gr

at
io

n 
un

its
(1

99
5-

19
98

)84
4

Th
e 

Pa
rl

ia
m

en
ta

ry
 S

ub
-C

om
m

itt
ee

 o
n 

Eu
ro

pe
an

 A
ffa

ir
s w

ith
in

 th
e 

St
an

di
ng

 C
om

m
itt

ee
 o

n 
Fo

re
ig

n 
Af

fa
ir

s(
19

95
-1

99
7)

19
96

Th
e 

M
in

is
tr

y 
on

 E
ur

op
ea

n 
Af

fa
ir

s (
M

EA
) (

19
96

-1
99

8)
 

Th
e 

Pa
rl

ia
m

en
ta

ry
 D

el
eg

at
io

n 
fo

r t
he

 re
la

tio
ns

hi
ps

 w
ith

 th
e 

Eu
ro

pe
an

 P
ar

lia
m

en
t(

es
ta

bl
is

he
d 

in
 1

99
6)

Th
e 

O
ffi

ce
 o

f t
he

 U
nd

er
se

cr
et

ar
y 

of
 S

ta
te

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n 

an
d 

Fo
re

ig
n 

Ec
on

om
ic

 A
ss

is
ta

nc
e

(1
99

1-
19

96
), 

w
as

tra
ns

fo
rm

ed
 in

to
th

e 
O

ffi
ce

 o
f 

th
e 

C
om

m
itt

ee
 fo

r E
ur

op
ea

n 
In

te
gr

at
io

n
(1

99
6-

20
02

)

19
97

Th
e 

D
el

eg
at

io
n 

fo
r t

he
 P

re
pa

ra
tio

n 
fo

r t
he

 A
cc

es
si

on
 N

eg
ot

ia
tio

ns
(3

 
M

ar
ch

 1
99

7 
til

l D
ec

em
be

r 1
99

9)

Th
e 

St
an

di
ng

 C
om

m
itt

ee
 o

n 
Eu

ro
pe

an
 A

ffa
ir

s w
ith

in
 th

e 
Li

th
ua

ni
an

 
Pa

rl
ia

m
en

t(
18

 S
ep

te
m

be
r 1

99
7)

Th
e 

Le
ga

l B
ur

ea
u

un
de

r t
he

 a
us

pi
ce

s o
f t

he
 M

in
is

tr
y 

of
 E

ur
op

ea
n 

Af
fa

ir
s(

19
97

, w
as

 re
or

ga
ni

se
d 

to
th

e 
D

ep
ar

tm
en

t o
f E

ur
op

ea
n 

La
w

 
un

de
r t

he
 G

ov
er

nm
en

t i
n1

99
8)

Th
e 

C
en

tr
e 

fo
r T

ra
ns

la
tio

ns
at

 th
e 

D
ep

ar
tm

en
t o

f E
ur

op
ea

n 
In

te
gr

at
io

n 
at

 th
e 

M
in

is
tr

y 
of

 F
or

ei
gn

 A
ffa

ir
s

Th
e

C
en

tr
al

 A
ge

nc
y 

fo
r F

in
an

ce
s a

nd
 C

on
tr

ac
ts

 a
t t

he
 M

in
is

tr
y 

of
 

Fi
na

nc
es

(f
ro

m
 1

99
7)

Th
e 

In
te

r-
M

in
is

te
ri

al
 T

ea
m

 fo
r P

re
pa

ra
tio

n 
of

 N
eg

ot
ia

tio
ns

fo
r P

ol
an

d’
s 

M
em

be
rs

hi
p 

in
 th

e 
Eu

ro
pe

an
 U

ni
on

(P
re

pa
ra

to
ry

 T
ea

m
) (

29
 Ju

ly
 1

99
7)

19
98

G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

is
si

on
 (1

99
5-

19
98

), 
ch

an
ge

d 
to

 G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

itt
ee

Th
e 

M
in

is
tr

y 
on

 E
ur

op
ea

n 
Af

fa
ir

s (
19

96
-1

99
8)

,w
as

 c
lo

se
d 

an
d 

Th
e 

N
eg

ot
ia

tin
g 

Te
am

(1
8 

m
em

be
rs

, D
ep

ut
y 

M
in

is
te

rs
 a

nd
 M

in
is

te
r o

f 
Fo

re
ig

n 
Af

fa
ir

s a
s C

ha
ir

m
an

)

Th
e 

G
ov

er
nm

en
t’s

Pl
en

ip
ot

en
tia

ry
 fo

r N
eg

ot
ia

tio
ns

of
 P

ol
is

h 
M

em
be

rs
hi

p 
in

 

84
4

Te
n 

m
in

is
te

ria
l E

ur
op

ea
n 

In
te

gr
at

io
n 

un
its

 d
ea

lt 
w

ith
 ta

sk
s i

de
nt

ifi
ed

 in
 th

e 
W

hi
te

 P
ap

er
, a

n 
ex

te
ns

iv
e 

pr
og

ra
m

m
e 

on
 a

pp
ro

xi
m

at
io

n 
of

 n
at

io
na

l l
aw

s o
f t

he
 a

ss
oc

ia
te

d 
co

un
tri

es
 w

ith
 th

e 
Ac

qu
is 

C
om

m
un

au
ta

ire
 o

f t
he

 In
te

rn
al

 M
ar

ke
t. 



ChapTEr 10 TransplanTaTion To poland and liThuania ComparEd: EsTablishing diffErEnCEs

348

T
ab

le
 1

0.
2.

2 
(b

).
N

at
io

na
l i

ns
tit

ut
io

ns
 fo

r 
th

e 
co

or
di

na
tio

n
of

 in
te

gr
at

io
n 

to
 th

e 
E

ur
op

ea
n 

U
ni

on
 a

nd
ap

pr
ox

im
at

io
n 

of
 n

at
io

na
l l

eg
is

la
tio

n 
in

 L
ith

ua
ni

a 
an

d 
Po

la
nd

 o
rg

an
is

ed
 b

y 
ty

pe

Ty
pe

Li
th

ua
ni

an
 In

te
gr

at
io

n 
In

st
itu

tio
ns

Po
la

nd
’s

 In
te

gr
at

io
n 

In
st

itu
tio

ns

1 H
ig

he
st

 G
ov

er
nm

en
ta

l 
Au

th
or

ity

Th
e 

G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

is
si

on
 (1

99
5-

19
98

), 
w

as
 c

ha
ng

ed
 to

 G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

itt
ee

 (f
ro

m
 1

99
8)

(I
n 

Po
la

nd
 th

e 
Pr

im
e 

M
in

ist
er

 w
as

 d
ir

ec
tly

 in
vo

lv
ed

 in
 th

e 
pr

oc
es

s a
s t

he
 H

ea
d 

of
 th

e 
O

ffi
ce

 fo
r E

ur
op

ea
n 

in
te

gr
at

io
n)

Th
e 

‘C
om

m
itt

ee
 o

f t
he

 T
hr

ee
’ (

19
94

)

2 Ex
ec

ut
iv

e 
G

ov
er

nm
en

ta
l 

Ag
en

cy
 c

ha
rg

ed
 w

ith
 

co
or

di
na

tio
n 

of
 in

te
gr

at
io

n 
to

 th
e 

Eu
ro

pe
an

 U
ni

on
 

(1
)T

he
 D

ep
ar

tm
en

t o
f E

ur
op

ea
n 

In
te

gr
at

io
n 

at
 th

e 
M

in
is

tr
y 

of
 F

or
ei

gn
 A

ffa
ir

s (
M

FA
) (

19
95

-2
00

4)

(2
) T

he
 M

in
is

tr
y 

on
 E

ur
op

ea
n 

Af
fa

ir
s (

M
EA

)(
19

96
-1

99
8)

.

In
 1

99
8 

th
e 

M
EA

 w
as

 re
pl

ac
ed

 b
y 

ne
w

ly
 fo

rm
ed

 in
st

itu
tio

n,
 

th
e 

Eu
ro

pe
an

 C
om

m
itt

ee
 u

nd
er

 th
e 

G
ov

er
nm

en
t, 

w
ith

 a
 n

ew
 

H
ea

d 
of

 th
e 

O
ff

ic
e.

Th
e 

O
ffi

ce
 o

f t
he

 U
nd

er
se

cr
et

ar
y 

of
 S

ta
te

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n 

an
d 

Fo
re

ig
n 

Ec
on

om
ic

 A
ss

is
ta

nc
e

(O
ffi

ce
 fo

r 
Eu

ro
pe

an
 In

te
gr

at
io

n)
 (1

99
1)

, l
at

er
 tr

an
sf

or
m

ed
 in

to
 th

e 
O

ffi
ce

 o
ft

he
 C

om
m

itt
ee

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n

(1
99

6)
, 

la
te

r a
ls

o 
th

e 
N

at
io

na
l C

o-
or

di
na

to
ro

f A
ss

is
ta

nc
e

(s
in

ce
 

19
98

), 
C

ha
ir

m
an

 is
 th

e 
Pr

im
e 

M
in

is
te

r (
fr

om
 1

99
7)

3 Le
ga

l A
pp

ro
xi

m
at

io
n 

In
st

itu
tio

n

Th
e 

Le
ga

l B
ur

ea
u

un
de

r t
he

 a
us

pi
ce

s o
f t

he
 M

EA
 (1

99
7-

19
98

), 
w

as
 re

or
ga

ni
se

d 
an

d 
ex

te
nd

ed
 to

 th
e 

D
ep

ar
tm

en
t o

f 
Eu

ro
pe

an
 L

aw
 u

nd
er

 th
e 

G
ov

er
nm

en
t (

19
98

)

Th
e 

Le
ga

l S
er

vi
ce

 D
ep

ar
tm

en
t w

ith
in

 th
e 

O
ffi

ce
 fo

r E
ur

op
ea

n 
In

te
gr

at
io

n 
(e

st
ab

lis
he

d 
in

 1
99

1)

Th
e 

Le
gi

sl
at

iv
e 

C
ou

nc
il

(1
99

2)

4 M
in

is
te

ri
al

 u
ni

ts
 fo

r l
eg

al
 

ap
pr

ox
im

at
io

n 

Eu
ro

pe
an

 In
te

gr
at

io
n 

U
ni

ts
(s

in
ce

 1
99

5)
, w

er
e 

re
pl

ac
ed

 b
y 

La
w

 H
ar

m
on

is
at

io
n 

C
om

m
is

si
on

s(
fr

om
 1

99
8)

Eu
ro

pe
an

 In
te

gr
at

io
n 

U
ni

ts
at

 m
in

is
tri

es
 a

nd
 c

en
tra

l o
ff

ic
es

 
(la

te
 1

99
3 

an
d 

ea
rly

 1
99

4,
 st

an
da

rd
is

ed
 in

 1
99

6)

re
pl

ac
ed

 b
y

th
e

Eu
ro

pe
an

 C
om

m
itt

ee
 u

nd
er

 th
e 

G
ov

er
nm

en
t(

19
98

-
20

02
)

Th
e 

Le
ga

l B
ur

ea
u

un
de

r t
he

 a
us

pi
ce

s o
f t

he
 M

in
is

tr
y 

of
 E

ur
op

ea
n 

Af
fa

ir
s(

19
97

-1
99

8)
, w

as
re

or
ga

ni
se

d 
an

d 
ex

te
nd

ed
 to

th
e

D
ep

ar
tm

en
t o

f E
ur

op
ea

n 
La

w
 u

nd
er

 th
e 

G
ov

er
nm

en
t

Eu
ro

pe
an

 In
te

gr
at

io
n 

un
its

(1
99

5-
19

98
), 

w
er

e
re

pl
ac

ed
 b

y 
La

w
 

H
ar

m
on

is
at

io
n 

C
om

m
is

si
on

s

th
e 

Eu
ro

pe
an

 U
ni

on
 (2

3 
M

ar
ch

 1
99

8)
 (J

an
 K

uł
ak

ow
sk

i, 
ex

 S
ec

re
ta

ry
 o

f S
ta

te
 

in
 th

e 
C

ha
nc

el
le

ry
 o

f t
he

 P
rim

e 
M

in
is

te
r)

Th
e 

G
ov

er
nm

en
t’s

Pl
en

ip
ot

en
tia

ry
 fo

r M
an

ag
em

en
t o

f E
U

 F
un

ds
, e

nt
ru

st
ed

 to
 

an
 U

nd
er

-S
ec

re
ta

ry
 o

f S
ta

te
 in

 th
e 

M
in

is
try

 o
f F

in
an

ce
, w

ho
 w

as
 N

at
io

na
l 

Au
th

or
is

in
g 

O
ffi

ce
r (

N
AO

)

Th
e 

U
ni

on
 F

un
ds

 B
ud

ge
t D

ep
ar

tm
en

ti
n 

th
e 

M
in

is
tr

y 
of

 F
in

an
ce

Th
e 

N
at

io
na

l F
un

d 
fo

r t
he

 E
U

 F
un

ds

19
99

Th
e 

In
st

itu
te

 o
f P

ub
lic

 A
dm

in
is

tr
at

io
n

Th
e 

D
el

eg
at

io
n 

fo
r t

he
 P

ol
iti

ca
l D

ia
lo

gu
e,

he
ad

ed
 b

y 
Ja

ce
k 

Sa
ry

us
z-

W
ol

sk
i 

(1
99

7-
20

01
) a

nd
 D

an
ut

a 
H

üb
ne

r (
20

01
-2

00
4)

.

20
00

Th
e 

D
el

eg
at

io
n 

fo
r t

he
 E

U
 A

cc
es

si
on

 N
eg

ot
ia

tio
ns



Explaining lEgal TransplanTs

349

T
ab

le
 1

0.
2.

2 
(b

).
N

at
io

na
l i

ns
tit

ut
io

ns
 fo

r 
th

e 
co

or
di

na
tio

n
of

 in
te

gr
at

io
n 

to
 th

e 
E

ur
op

ea
n 

U
ni

on
 a

nd
ap

pr
ox

im
at

io
n 

of
 n

at
io

na
l l

eg
is

la
tio

n 
in

 L
ith

ua
ni

a 
an

d 
Po

la
nd

 o
rg

an
is

ed
 b

y 
ty

pe

Ty
pe

Li
th

ua
ni

an
 In

te
gr

at
io

n 
In

st
itu

tio
ns

Po
la

nd
’s

 In
te

gr
at

io
n 

In
st

itu
tio

ns

1 H
ig

he
st

 G
ov

er
nm

en
ta

l 
Au

th
or

ity

Th
e 

G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

is
si

on
 (1

99
5-

19
98

), 
w

as
 c

ha
ng

ed
 to

 G
ov

er
nm

en
ta

l E
ur

op
ea

n 
In

te
gr

at
io

n 
C

om
m

itt
ee

 (f
ro

m
 1

99
8)

(I
n 

Po
la

nd
 th

e 
Pr

im
e 

M
in

ist
er

 w
as

 d
ir

ec
tly

 in
vo

lv
ed

 in
 th

e 
pr

oc
es

s a
s t

he
 H

ea
d 

of
 th

e 
O

ffi
ce

 fo
r E

ur
op

ea
n 

in
te

gr
at

io
n)

Th
e 

‘C
om

m
itt

ee
 o

f t
he

 T
hr

ee
’ (

19
94

)

2 Ex
ec

ut
iv

e 
G

ov
er

nm
en

ta
l 

Ag
en

cy
 c

ha
rg

ed
 w

ith
 

co
or

di
na

tio
n 

of
 in

te
gr

at
io

n 
to

 th
e 

Eu
ro

pe
an

 U
ni

on
 

(1
)T

he
 D

ep
ar

tm
en

t o
f E

ur
op

ea
n 

In
te

gr
at

io
n 

at
 th

e 
M

in
is

tr
y 

of
 F

or
ei

gn
 A

ffa
ir

s (
M

FA
) (

19
95

-2
00

4)

(2
) T

he
 M

in
is

tr
y 

on
 E

ur
op

ea
n 

Af
fa

ir
s (

M
EA

)(
19

96
-1

99
8)

.

In
 1

99
8 

th
e 

M
EA

 w
as

 re
pl

ac
ed

 b
y 

ne
w

ly
 fo

rm
ed

 in
st

itu
tio

n,
 

th
e 

Eu
ro

pe
an

 C
om

m
itt

ee
 u

nd
er

 th
e 

G
ov

er
nm

en
t, 

w
ith

 a
 n

ew
 

H
ea

d 
of

 th
e 

O
ff

ic
e.

Th
e 

O
ffi

ce
 o

f t
he

 U
nd

er
se

cr
et

ar
y 

of
 S

ta
te

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n 

an
d 

Fo
re

ig
n 

Ec
on

om
ic

 A
ss

is
ta

nc
e

(O
ffi

ce
 fo

r 
Eu

ro
pe

an
 In

te
gr

at
io

n)
 (1

99
1)

, l
at

er
 tr

an
sf

or
m

ed
 in

to
 th

e 
O

ffi
ce

 o
ft

he
 C

om
m

itt
ee

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n

(1
99

6)
, 

la
te

r a
ls

o 
th

e 
N

at
io

na
l C

o-
or

di
na

to
ro

f A
ss

is
ta

nc
e

(s
in

ce
 

19
98

), 
C

ha
ir

m
an

 is
 th

e 
Pr

im
e 

M
in

is
te

r (
fr

om
 1

99
7)

3 Le
ga

l A
pp

ro
xi

m
at

io
n 

In
st

itu
tio

n

Th
e 

Le
ga

l B
ur

ea
u

un
de

r t
he

 a
us

pi
ce

s o
f t

he
 M

EA
 (1

99
7-

19
98

), 
w

as
 re

or
ga

ni
se

d 
an

d 
ex

te
nd

ed
 to

 th
e 

D
ep

ar
tm

en
t o

f 
Eu

ro
pe

an
 L

aw
 u

nd
er

 th
e 

G
ov

er
nm

en
t (

19
98

)

Th
e 

Le
ga

l S
er

vi
ce

 D
ep

ar
tm

en
t w

ith
in

 th
e 

O
ffi

ce
 fo

r E
ur

op
ea

n 
In

te
gr

at
io

n 
(e

st
ab

lis
he

d 
in

 1
99

1)

Th
e 

Le
gi

sl
at

iv
e 

C
ou

nc
il

(1
99

2)

4 M
in

is
te

ri
al

 u
ni

ts
 fo

r l
eg

al
 

ap
pr

ox
im

at
io

n 

Eu
ro

pe
an

 In
te

gr
at

io
n 

U
ni

ts
(s

in
ce

 1
99

5)
, w

er
e 

re
pl

ac
ed

 b
y 

La
w

 H
ar

m
on

is
at

io
n 

C
om

m
is

si
on

s(
fr

om
 1

99
8)

Eu
ro

pe
an

 In
te

gr
at

io
n 

U
ni

ts
at

 m
in

is
tri

es
 a

nd
 c

en
tra

l o
ff

ic
es

 
(la

te
 1

99
3 

an
d 

ea
rly

 1
99

4,
 st

an
da

rd
is

ed
 in

 1
99

6)



ChapTEr 10 TransplanTaTion To poland and liThuania ComparEd: EsTablishing diffErEnCEs

350

10 N
eg

ot
ia

tio
ns

 te
am

, i
ts

 h
ea

d 
an

d 
de

pu
ty

Th
e 

D
el

eg
at

io
n 

fo
r t

he
 E

U
 A

cc
es

si
on

 N
eg

ot
ia

tio
ns

(2
00

0)

H
ea

d 
-M

in
is

te
r o

f F
or

ei
gn

 A
ffa

ir
s

D
ep

ut
y 

–
(1

) f
irs

t, 
Li

th
ua

ni
a’

s C
hi

ef
 N

eg
ot

ia
to

r (
D

ep
ut

y 
of

 
M

in
is

te
r o

f F
or

ei
gn

 A
ffa

ir
s)

, (
2)

 la
te

r, 
D

ir
ec

to
r G

en
er

al
 o

f t
he

 
Eu

ro
pe

an
 C

om
m

itt
ee

 u
nd

er
 th

e 
G

ov
er

nm
en

t

Th
e 

N
eg

ot
ia

tin
g 

Te
am

(1
8 

m
em

be
rs

, D
ep

ut
y 

M
in

is
te

rs
)

C
ha

irm
an

 -
M

in
ist

er
 o

f F
or

ei
gn

 A
ffa

ir
s

D
ep

ut
y 

-G
ov

er
nm

en
t P

le
ni

po
te

nt
ia

ry
fo

r N
eg

ot
ia

tio
ns

12 Ag
en

cy
 fo

r m
an

ag
em

en
t E

U
 

fu
nd

s
Th

e 
C

en
tr

al
 A

ge
nc

y 
fo

r F
in

an
ce

s a
nd

 C
on

tr
ac

ts
 a

t t
he

 
M

in
is

try
 o

f F
in

an
ce

s, 
w

ho
 w

as
 N

at
io

na
l A

ut
ho

ris
in

g 
O

ff
ic

er
 

(N
A

O
) (

19
97

)

Th
e 

G
ov

er
nm

en
t P

le
ni

po
te

nt
ia

ry
 fo

r M
an

ag
em

en
t o

f E
U

 
Fu

nd
s(

19
98

), 
en

tru
st

ed
 to

 a
n 

un
de

r-s
ec

re
ta

ry
 o

f s
ta

te
 in

 th
e 

M
in

is
try

 o
f F

in
an

ce
, w

ho
 w

as
 N

at
io

na
l A

ut
ho

ri
si

ng
 O

ffi
ce

r 
(N

AO
)

U
ni

on
 F

un
ds

 B
ud

ge
t D

ep
ar

tm
en

t i
n 

th
e 

M
in

is
tr

y 
of

 F
in

an
ce

 
(1

99
8)

Th
e 

N
at

io
na

l F
un

d 
fo

r t
he

 E
U

 F
un

ds
 (1

99
8)

5 Tr
an

sl
at

io
ns

 A
ge

nc
y

Tr
an

sl
at

io
n,

 D
oc

um
en

ta
tio

n 
an

d 
In

fo
rm

at
io

n 
C

en
tr

e 
(T

D
IC

)
in

iti
at

ed
 in

 Ja
nu

ar
y 

19
94

, b
ut

 e
st

ab
lis

he
d 

on
ly

 in
 a

ut
um

n 
19

97
at

 M
EA

, a
fte

r t
he

 c
lo

su
re

 o
f M

EA
, i

t w
as

 m
ov

ed
 to

 th
e 

Pr
im

e 
M

in
is

te
r’

s O
ff

ic
e 

in
 1

99
8.

Th
e 

C
en

tr
e 

fo
r T

ra
ns

la
tio

ns
 a

t t
he

 D
ep

ar
tm

en
t o

f E
ur

op
ea

n 
In

te
gr

at
io

n 
at

 th
e 

M
in

is
tr

y 
of

 F
or

ei
gn

 A
ffa

ir
s(

19
97

)

Fi
rs

t, 
w

as
 c

oo
rd

in
at

ed
 b

y
th

e 
O

ffi
ce

 fo
r E

ur
op

ea
n 

In
te

gr
at

io
n 

(s
in

ce
 1

99
1)

, l
at

er
 –

by
 th

e 
Tr

an
sl

at
io

n 
C

o-
or

di
na

tio
n 

U
ni

t
(1

99
7)

6 PA
 T

ra
in

in
g 

In
st

itu
tio

n

Th
e 

In
st

itu
te

 o
f P

ub
lic

 A
dm

in
is

tr
at

io
n 

(1
99

9)
Th

e 
N

at
io

na
l S

ch
oo

l o
f P

ub
lic

 A
dm

in
is

tr
at

io
n 

(1
99

1)

7 Pa
rl

ia
m

en
ta

ry
 C

om
m

itt
ee

Th
e 

Pa
rl

ia
m

en
ta

ry
 S

ub
-C

om
m

itt
ee

 o
n 

Eu
ro

pe
an

 A
ffa

ir
s 

w
ith

in
 th

e 
St

an
di

ng
 C

om
m

itt
ee

 o
n 

Fo
re

ig
n 

Af
fa

ir
s

(e
st

ab
lis

he
d 

in
 1

99
5)

Th
e 

Pa
rl

ia
m

en
ta

ry
 D

el
eg

at
io

n 
fo

r t
he

 re
la

tio
ns

hi
ps

 w
ith

 th
e 

Eu
ro

pe
an

 P
ar

lia
m

en
t(

19
96

)

Th
e 

St
an

di
ng

 P
ar

lia
m

en
ta

ry
 C

om
m

itt
ee

 o
n 

Eu
ro

pe
an

 A
ffa

ir
s 

(1
8 

Se
pt

em
be

r 1
99

7)

Th
e 

St
an

di
ng

Eu
ro

pe
an

 In
te

gr
at

io
n 

C
om

m
itt

ee
(e

st
ab

lis
he

d 
in

 
21

 N
ov

em
be

r 1
99

3)
, c

ur
re

nt
ly

 –
th

e 
Eu

ro
pe

an
 U

ni
on

 A
ffa

ir
s 

C
om

m
itt

ee
 

8 D
el

eg
at

io
n 

fo
r p

re
pa

ra
tio

n 
fo

r n
eg

ot
ia

tio
ns

Th
e 

D
el

eg
at

io
n 

fo
r t

he
 P

re
pa

ra
tio

n 
fo

r t
he

 A
cc

es
si

on
 

N
eg

ot
ia

tio
ns

(3
 M

ar
ch

 1
99

7
til

l D
ec

em
be

r 1
99

9)
Th

e 
In

te
r-

M
in

is
te

ri
al

 T
ea

m
 fo

r P
re

pa
ra

tio
n 

of
 N

eg
ot

ia
tio

ns
 

fo
r P

ol
an

d’
s M

em
be

rs
hi

p 
in

 th
e 

Eu
ro

pe
an

 U
ni

on
 

(P
re

pa
ra

to
ry

 T
ea

m
) (

29
 Ju

ly
 1

99
7)

9 C
hi

ef
 N

eg
ot

ia
to

r

Th
e 

C
hi

ef
 N

eg
ot

ia
to

r

(f
ro

m
 2

0 
Ja

nu
ar

y 
20

00
-V

yg
au

da
s U

ša
ck

as
, f

ro
m

 M
FA

,
Ja

nu
ar

y-
Ju

ly
 2

00
1 

-D
al

ia
 G

ry
ba

us
ka

itė
, f

ro
m

 M
F,

 fr
om

 Ju
ly

 
20

01
-P

et
ra

s A
uš

tre
vi

či
us

, D
ire

ct
or

 o
f E

ur
op

ea
n 

C
om

m
itt

ee
 

un
de

r t
he

 G
ov

er
nm

en
t)

Th
e 

G
ov

er
nm

en
t’s

 P
le

ni
po

te
nt

ia
ry

 fo
r N

eg
ot

ia
tio

ns
 

(f
ro

m
 2

3 
M

ar
ch

 1
99

8 
-J

an
 K

uł
ak

ow
sk

i, 
ex

 S
ec

re
ta

ry
 o

f S
ta

te
 

in
 th

e 
C

ha
nc

el
le

ry
 o

f t
he

 P
rim

e 
M

in
is

te
r)



Explaining lEgal TransplanTs

351

10 N
eg

ot
ia

tio
ns

 te
am

, i
ts

 h
ea

d 
an

d 
de

pu
ty

Th
e 

D
el

eg
at

io
n 

fo
r t

he
 E

U
 A

cc
es

si
on

 N
eg

ot
ia

tio
ns

(2
00

0)

H
ea

d 
-M

in
is

te
r o

f F
or

ei
gn

 A
ffa

ir
s

D
ep

ut
y 

–
(1

) f
irs

t, 
Li

th
ua

ni
a’

s C
hi

ef
 N

eg
ot

ia
to

r (
D

ep
ut

y 
of

 
M

in
is

te
r o

f F
or

ei
gn

 A
ffa

ir
s)

, (
2)

 la
te

r, 
D

ir
ec

to
r G

en
er

al
 o

f t
he

 
Eu

ro
pe

an
 C

om
m

itt
ee

 u
nd

er
 th

e 
G

ov
er

nm
en

t

Th
e 

N
eg

ot
ia

tin
g 

Te
am

(1
8 

m
em

be
rs

, D
ep

ut
y 

M
in

is
te

rs
)

C
ha

irm
an

 -
M

in
ist

er
 o

f F
or

ei
gn

 A
ffa

ir
s

D
ep

ut
y 

-G
ov

er
nm

en
t P

le
ni

po
te

nt
ia

ry
fo

r N
eg

ot
ia

tio
ns

12 Ag
en

cy
 fo

r m
an

ag
em

en
t E

U
 

fu
nd

s
Th

e 
C

en
tr

al
 A

ge
nc

y 
fo

r F
in

an
ce

s a
nd

 C
on

tr
ac

ts
 a

t t
he

 
M

in
is

try
 o

f F
in

an
ce

s, 
w

ho
 w

as
 N

at
io

na
l A

ut
ho

ris
in

g 
O

ff
ic

er
 

(N
A

O
) (

19
97

)

Th
e 

G
ov

er
nm

en
t P

le
ni

po
te

nt
ia

ry
 fo

r M
an

ag
em

en
t o

f E
U

 
Fu

nd
s(

19
98

), 
en

tru
st

ed
 to

 a
n 

un
de

r-s
ec

re
ta

ry
 o

f s
ta

te
 in

 th
e 

M
in

is
try

 o
f F

in
an

ce
, w

ho
 w

as
 N

at
io

na
l A

ut
ho

ri
si

ng
 O

ffi
ce

r 
(N

AO
)

U
ni

on
 F

un
ds

 B
ud

ge
t D

ep
ar

tm
en

t i
n 

th
e 

M
in

is
tr

y 
of

 F
in

an
ce

 
(1

99
8)

Th
e 

N
at

io
na

l F
un

d 
fo

r t
he

 E
U

 F
un

ds
 (1

99
8)



ChapTEr 10 TransplanTaTion To poland and liThuania ComparEd: EsTablishing diffErEnCEs

352

Integration Units were established at ministries and central offices of the state 
administration.845 Once the Europe Agreement came into force, the task of 
implementation of treaty provisions and monitoring of the progress achieved in 
implementation of these provisions was assigned to the Inter-ministerial Team for the 
Europe Agreement, which was established for that purpose. At the same time, the 
informal Committee of the Three, made up of representatives of the Ministry of 
Foreign Affairs, the then Ministry for Foreign Economic Co-operation, and the 
Undersecretary of State for European Integration and Foreign Economic Assistance,
was used as a forum to agree on positions relating to implementation of the provisions 
of the Europe Agreement, and the functioning of the organs of the Association 
Council, etc.

In Lithuania, the Europe Agreement establishing the association with the European 
Union was signed much later than in Poland. The national ratification of the 
agreement was even more later. Only when the agreement was ratified by the Seimas,
it became a part of national law and the obligation to undertake the action for
approximation of national legislation was created under the norms of national law.
Thus, it was only in 1996 that Lithuania prepared a national programme on 
approximation of legislation. However, the case study on transplantation of Acquis 
Communautaire to Lithuania revealed that, actually, not so much the national 
ratification of the Europe Agreement, but the completion of the Questionnaire on the 
country’s progress and readiness for the membership of the European Union, which 
the European Commission sent out to each official applicant for membership , was a 
real “eye opener” for the Lithuanian Government. The Government then, probably for 
the first time, realised the real scope of approximation tasks that needed to be 
accomplished in preparation for membership.846 The earlier mentioned National Plan 
for works on legal harmonisation was developed after the completion of the 
Questionnaire and was also a reaction to the latter.

Since Lithuania’s institution for the coordination of integration and approximation 
was wrongly situated at the Ministry of Foreign Affairs departments, a new 
institution, the Ministry on European Affairs, was set up. The newly established 
ministry was charged with the coordination of national preparations in the process of 
integration. However, the Ministry on European Affairs failed to establish its 
authority and influence over the alignment process in sectorial ministries. It was 
reported that the inter-ministerial meetings at senior level to decide upon policies and 
priorities were accidental, infrequent, inadequately prepared and poorly attended. The 

845 First European Integration Units, set up in 1993 and 1994, had a much diversified structure as 
regards their formal status, scope of competencies, and personnel. For instance, in some ministries 
separate organisational units were established of various rank and location, with some institutions 
additionally appointing special teams or foundations for concrete tasks, whereas in other ministries 
inter-department teams made up of representatives of interested departments were appointed. These 
were later standardized by Law on organisation and the mode of work of the Cabinet.
846 See Chapter 9 presenting a case study on transplantation to Lithuania.

10.4. Development of Approximation Activities

The third comparison concerns the development of approximation activities in 
Lithuania and Poland. Here two aspects are considered: first, the coordination and 
organisation of approximation activities, including national political and legal 
instruments for approximation of national laws with the Acquis Communautaire; and, 
second, the changes made in the legislative process. The latter includes measures that 
were introduces into the legislative process in order to ensure compliance of the new 
legislative drafts, as well as measures that sought to speed-up the process of adoption 
of so-called European acts. The comparison of this development in Lithuania and 
Poland allows for establishment of national particularities that were responsible for 
the differences in the legal transplantation patterns.

10.4.1. Organisation of Approximation Activities

It would seem that during the early period of the integration process to the European 
Union, which started in Poland in 1988 and in Lithuania in 1991, little, if anything,
was done in the field of organisation of approximation activities, but it is not 
completely true. The case study on legal transplantation to Poland revealed that 
already then Poland’s Government issued recommendations to proactively harmonise 
the new legislation with the Community’s requirements. However, the case study on 
Lithuania confirmed the initial supposition: indeed, Lithuania’s Government was not 
as proactive and did not do a lot in the early period.

National ratifications of the Association Agreement opened another phase in the 
development of approximation activities in both countries. Thus, immediately after 
the ratification, the Polish Parliament passed a resolution obliging the Government to 
formulate a detailed programme of adjustment measures for the approximation of 
Polish law with EU law. Consequently, at the end of 1992, the Polish Government 
adopted a rolling Programme of Adjustment to the Requirements of the Europe 
Agreement in the fields of Economy and Legal System. Later the programme was 
complimented with an approximation timetable, which specified approximation 
activities at lower levels. The Office for European Integration was tasked with the 
monitoring of the implementation of tasks and preparation of annual reports on the 
progress achieved in individual fields. After the annual evaluation the set priorities for 
approximation were reviewed in the Polish Sejm.

In 1991-1992 Poland established two institutions that were important in the process of 
approximation: the Legislative Council, which carried internal screening of national 
laws on compatibility with the Acquis Communautaire; and the Legal Service 
Department within the Committee for European Integration, which was tasked with a
preliminary screening of legislative drafts. In the following years, the European 
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Integration Units were established at ministries and central offices of the state 
administration.845 Once the Europe Agreement came into force, the task of 
implementation of treaty provisions and monitoring of the progress achieved in 
implementation of these provisions was assigned to the Inter-ministerial Team for the 
Europe Agreement, which was established for that purpose. At the same time, the 
informal Committee of the Three, made up of representatives of the Ministry of 
Foreign Affairs, the then Ministry for Foreign Economic Co-operation, and the 
Undersecretary of State for European Integration and Foreign Economic Assistance,
was used as a forum to agree on positions relating to implementation of the provisions 
of the Europe Agreement, and the functioning of the organs of the Association 
Council, etc.

In Lithuania, the Europe Agreement establishing the association with the European 
Union was signed much later than in Poland. The national ratification of the 
agreement was even more later. Only when the agreement was ratified by the Seimas,
it became a part of national law and the obligation to undertake the action for
approximation of national legislation was created under the norms of national law.
Thus, it was only in 1996 that Lithuania prepared a national programme on 
approximation of legislation. However, the case study on transplantation of Acquis 
Communautaire to Lithuania revealed that, actually, not so much the national 
ratification of the Europe Agreement, but the completion of the Questionnaire on the 
country’s progress and readiness for the membership of the European Union, which 
the European Commission sent out to each official applicant for membership , was a 
real “eye opener” for the Lithuanian Government. The Government then, probably for 
the first time, realised the real scope of approximation tasks that needed to be 
accomplished in preparation for membership.846 The earlier mentioned National Plan 
for works on legal harmonisation was developed after the completion of the 
Questionnaire and was also a reaction to the latter.

Since Lithuania’s institution for the coordination of integration and approximation 
was wrongly situated at the Ministry of Foreign Affairs departments, a new 
institution, the Ministry on European Affairs, was set up. The newly established 
ministry was charged with the coordination of national preparations in the process of 
integration. However, the Ministry on European Affairs failed to establish its 
authority and influence over the alignment process in sectorial ministries. It was 
reported that the inter-ministerial meetings at senior level to decide upon policies and 
priorities were accidental, infrequent, inadequately prepared and poorly attended. The 

845 First European Integration Units, set up in 1993 and 1994, had a much diversified structure as 
regards their formal status, scope of competencies, and personnel. For instance, in some ministries 
separate organisational units were established of various rank and location, with some institutions 
additionally appointing special teams or foundations for concrete tasks, whereas in other ministries 
inter-department teams made up of representatives of interested departments were appointed. These 
were later standardized by Law on organisation and the mode of work of the Cabinet.
846 See Chapter 9 presenting a case study on transplantation to Lithuania.
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10.4.2. Amendments to the Legislative Process

Poland was also earlier with adjustments to the legislative procedure so that it could 
ensure compliance of legislative drafts with the Acquis Communautaire. In 1994, the 
Polish Government decided that all legislative drafts proposed by the Government and 
its offices should come through a preliminary assessment procedure on compliance, 
which would include the indication of the EU legal acts that should be taken into 
account already in the process of drafting. After a preliminary assessment, the draft 
was further evaluated by the Office for European Integration for a final assessment,
during which the decision on conformity of the proposed legislative draft to the 
requirements set out in the White Paper in particular, and with the Acquis 
Communautaire in general, was evaluated. 

The introduction of a sophisticated preliminary assessment procedure of legislative 
drafts on compliance with the Acquis Communautaire, contributed to the quality of 
the approximation process of all new legislation. Nevertheless, Polish legal scholars 
tended to describe the procedure as a burden in a legislative process due to its length. 
With the start of the accession period, the preliminary assessment of legislative drafts 
on compatibility with the Acquis Communautaire was fully formalised. From then a 
failure of the competent bodies to apply for opinions of the Office for European 
Integration was not only compulsory, but also constituted a breach of parliamentary 
procedure. However, also before the final adjustment of the Internal Rules the 
parliamentary commissions, as a matter of legislative procedure, sought the advice of 
the Office for European Integration on conformity of prepared drafts and amendments 
with the Acquis Communautaire.

In Lithuania, the first adjustments to the legislative procedure were introduced at the 
beginning of 1996. However, these adjustments were rather minor and practically did 
not change the existent legislative procedure. It was suggested that “the supporting 
explanation” of the parliamentary legislative draft may, “as a rule”, include a 
declaration on whether a draft law is in conformity with “the documents of the 
European Union”. However, providing the supporting explanation was not obligatory 
and could even be omitted if initiators of the draft could not prepare such declaration 
on conformity. Therefore this first adjustment did not provide any guarantees for 
compliance of the adopted legislative acts with the Acquis Communautaire. Later the 
requirement for providing an explanation on conformity of the parliamentary 
legislative draft with “the documents of the European Union” was made more explicit, 
but the possibility of getting permission to not submit the supporting explanation 
remained until as late as 1999, when new Statute was drafted and approved.

The Lithuanian Parliament, recognising that there are delays in approximation of 
national legislation to the Acquis Communautaire, decided to introduce a procedure 

lack of inter-ministerial coordination not only hindered the integration process, but 
also obstructed reception of the technical and financial support from the European 
Union aimed at the organisation of translations of the Acquis Communautaire as well 
as at approximation of national legislation. In result, hardly any PHARE project was 
started before 1997. 

The story about how the Translation, Documentation and Information Centre (TDIC)
was set up perfectly illustrates the situation that had developed in Lithuania during the 
pre-accession. Although PHARE support for establishment of the TDIC was tendered 
already in 1994, the project was finally signed only in the autumn of 1997 due to 
institutional constraints. This delay started with a disagreement between the Ministry 
of Foreign Affairs and the Ministry of European Affairs over who should coordinate 
the finances from PHARE funds, the former being the initiator of the programme and 
the latter being responsible for most of approximation tasks. After responsibilities for 
translation and approximation moved fully and definitely to the Ministry of European 
Affairs, the ministry was dissolved (in mid-1998). The responsibilities for the 
organisation of a translation centre moved again, now to the Prime Minister’s Office.
As a result, the contractor did not start work until January 1998 and was unable to 
sub-contract the intended local partner for some time. This caused the delay of
project’s implementation till summer 2000.

With the start of the Accession Partnerships both countries were included into a 
highly institutionalised and structured process, in which associated countries were 
supervised, helped, coached, controlled, and assessed. 
The Accession Partnerships foresaw a number of instruments, such as screening of 
national legislation for compliance, programming approximation activities, annual 
(and quarterly) self-assessments of the progress made in approximation of national 
legislation with Acquis Communautaire, twinning, and, later, also peer-reviews.
Worth mentioning is that Poland, differently than Lithuania, had established an 
effective system for the coordination of approximation activities already since the 
national ratification of the Association Agreement in 1992. The Polish system for the 
coordination of approximation activities included control of the approximation 
process, assessment of the progress made in transplanting EU norms and principles, 
and annual parliamentary reviews and a subsequent adjustment of approximation 
objectives. Consequently, the positive effect of participation in the Accession
Partnerships was more notable in Lithuania, than in Poland. In can be said that 
participation in the Accession Partnership presented to Lithuania a possibility to 
finally organise approximation activities: all approximation tasks were identified,
prioritised, implemented, and externally audited. In result, Lithuania could achieve 
some progress in transplantation of the EU legal rules and norms and was invited to 
start the Accession Negotiations.
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which would include the indication of the EU legal acts that should be taken into 
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not change the existent legislative procedure. It was suggested that “the supporting 
explanation” of the parliamentary legislative draft may, “as a rule”, include a 
declaration on whether a draft law is in conformity with “the documents of the 
European Union”. However, providing the supporting explanation was not obligatory 
and could even be omitted if initiators of the draft could not prepare such declaration 
on conformity. Therefore this first adjustment did not provide any guarantees for 
compliance of the adopted legislative acts with the Acquis Communautaire. Later the 
requirement for providing an explanation on conformity of the parliamentary 
legislative draft with “the documents of the European Union” was made more explicit, 
but the possibility of getting permission to not submit the supporting explanation 
remained until as late as 1999, when new Statute was drafted and approved.

The Lithuanian Parliament, recognising that there are delays in approximation of 
national legislation to the Acquis Communautaire, decided to introduce a procedure 
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for faster preparation and adoption of the so-called high priority legal drafts that were 
linked to both the NPAA and the Consolidated Plan of Priority Instruments.
However, such modification of the legislative process was rather perilous, because it 
did not include sufficient safeguards against the capture by interest groups, which 
could use the fast track procedure to avoid thorough discussions in the parliament.
In summary, a comparison of how the organisation of approximation activities
developed in Lithuania and Poland, as well as a comparison of the development of 
institutional approximation measures, exposes Lithuania’s delay in both aspects. The 
introduction of the obligation to assess legislative drafts for compatibility with the 
Acquis Communautaire, first only for governmental acts, and then later, also for 
parliamentary drafts, was an important measure for ensuring the compliance of new 
legislative acts with the Acquis Communautaire.

As it was shown, Poland, already from the very beginning, established a preliminary 
assessment procedure of legislative drafts on compliance with the Acquis 
Communautaire. Differently, Lithuania introduced a similar procedure rather late,
after the start of the accession period only. Moreover, Lithuania’s fast track procedure
allowed bypassing thorough parliamentary debate on the draft and did not preclude 
the capture by interests. In summary, not only the procedure was established relatively 
late, but it also aimed at quantity rather than quality.

The table (Table 10.2.3) offers an overview of (1) development of national political 
and legal instruments for approximation of national legislation with the Acquis 
Communautaire and (2) changes made in the legislative process to ensure the 
compliance of new legislative drafts and, later, also to speed-up the process of passing 
the European acts, in Lithuania and Poland.
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10.5. Development of National Discourses on Approximation 

The final comparison concerns the fourth line of developments, the development of 
national discourses and interpretations about the approximation requirement. Since 
this development deals with “doubts and beliefs” it refers to a variety of ideational 
conditions, such as (a) Pressure forces as guided by ‘beliefs’ (‘a strong push from 
ruling elite or the legal profession’, ‘a mobilised support’, ‘lack of opposition’, 
‘existence of conditions under which possible opposition can change’, and 
‘consensual political culture’); (b) Predisposition to the act of borrowing (policy-
relevant knowledge as influenced by the policy discourse); and (c) Preparedness to 
borrow, which indicates the existence of a broad support for legal change.

The case studies on the transplantation of law to Lithuania and Poland revealed that 
the active legal discourse that developed on the meaning and scope of the 
approximation requirement in the context of the Europe Agreements, created doubts
about the need to approximate national legislations during the pre-accession. The 
discourse developed around several issues that arose after the conclusion and the 
consecutive national ratification of the Europe Agreement: the approximation 
requirement itself, the substance of legal commitment, the scope of approximation, 
and the possibility (and problem) of reference to the Acquis Communautaire.  The 
debates that developed around the approximation requirement in Lithuania and Poland 
were not exactly the same, although they touched the same matters. Their importance 
as well as their implications for the approximation process in each country was also 
different. 

10.5.1. Discourse on Approximation Commitment

The largest part of the debate concerned the approximation commitment itself. 
In Poland, some arguments in this regard were supported by the general 
discouragement for approximation that resulted from the fact that the European Union 
did not commit to the enlargement in the text of the association agreement. However, 
there were also those who argued that the requirement did not create a commitment, 
because it was not explicit. The requirement “to put best endeavours”, they argued, is 
only an obligation to an act, and not to a result, at least, not for now. Consequently, 
the failure to approximate would be not considered as breach of the international 
treaty, whereas the failure to take “best endeavours” could be potentially interpreted 
as an infringement of the international treaty law.851 The way the obligation to 
approximate national legislation was formulated in the Europe Agreement with 
Poland, produced interpretation doubts already at the very beginning of integration.852

851 Saganek (1998).
852 Kurkiewicz (2002) 48; Miklaszewski (2002).
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10.5. Development of National Discourses on Approximation 

The final comparison concerns the fourth line of developments, the development of 
national discourses and interpretations about the approximation requirement. Since 
this development deals with “doubts and beliefs” it refers to a variety of ideational 
conditions, such as (a) Pressure forces as guided by ‘beliefs’ (‘a strong push from 
ruling elite or the legal profession’, ‘a mobilised support’, ‘lack of opposition’, 
‘existence of conditions under which possible opposition can change’, and 
‘consensual political culture’); (b) Predisposition to the act of borrowing (policy-
relevant knowledge as influenced by the policy discourse); and (c) Preparedness to 
borrow, which indicates the existence of a broad support for legal change.

The case studies on the transplantation of law to Lithuania and Poland revealed that 
the active legal discourse that developed on the meaning and scope of the 
approximation requirement in the context of the Europe Agreements, created doubts
about the need to approximate national legislations during the pre-accession. The 
discourse developed around several issues that arose after the conclusion and the 
consecutive national ratification of the Europe Agreement: the approximation 
requirement itself, the substance of legal commitment, the scope of approximation, 
and the possibility (and problem) of reference to the Acquis Communautaire.  The 
debates that developed around the approximation requirement in Lithuania and Poland 
were not exactly the same, although they touched the same matters. Their importance 
as well as their implications for the approximation process in each country was also 
different. 

10.5.1. Discourse on Approximation Commitment

The largest part of the debate concerned the approximation commitment itself. 
In Poland, some arguments in this regard were supported by the general 
discouragement for approximation that resulted from the fact that the European Union 
did not commit to the enlargement in the text of the association agreement. However, 
there were also those who argued that the requirement did not create a commitment, 
because it was not explicit. The requirement “to put best endeavours”, they argued, is 
only an obligation to an act, and not to a result, at least, not for now. Consequently, 
the failure to approximate would be not considered as breach of the international 
treaty, whereas the failure to take “best endeavours” could be potentially interpreted 
as an infringement of the international treaty law.851 The way the obligation to 
approximate national legislation was formulated in the Europe Agreement with 
Poland, produced interpretation doubts already at the very beginning of integration.852

851 Saganek (1998).
852 Kurkiewicz (2002) 48; Miklaszewski (2002).
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Similar ideas were echoed in the legal discourse in Lithuania. It was argued that the 
Europe Agreement did not require that Lithuania accepts “Community law in its 
entirety and literally” 859. Also, approximation was interpreted as the degree of 
harmonisation of two independent legal systems, which would create preconditions 
for the realisation of the objectives of the association established in the agreement.860

The latter interpretation is absolutely wrong, since, as it was discussed earlier, the 
process of integration to the European Union, as well as a political association created 
during the integration, entails a unilateral approximation of national law on the side of 
the applicant country. 

10.5.3. Official Clarifications on the Need for Approximation

Doubts about the requirement of approximation under the Europe Agreement started 
to disappear after the integration perspective became a reality.
In Poland, the turning point was the submission of the official application for 
membership of the European Union. However, even before that, the Legislative 
Council proclaimed that though the requirement for approximation under the Europe 
Agreement with Poland did not establish “unconditional obligation for absolute 
approximation”, still, it is possible and feasible to apply “progressive approximation 
of the new legal acts”861, particularly when this is done in the interest of the state or in 
the favour of the economy. At the same time, the Legislative Council admitted that 
Poland cannot make use of such possibilities without particularly “grounded reasons”. 
However, these were created after Poland submitted its application for membership of 
the European Union on 8 April 1994. Consequently, as the prospects of membership 
became more realistic, the task of law harmonisation was gradually exceeding the 
framework prescribed in the Europe Agreement.

In Lithuania the official statement on the issue was made by a similar institution to 
that in Poland. Vilenas Vadapalas, who was then the Director of the Legal Bureau
under the auspices of the Ministry of European Affairs, clarified that harmonisation 
should be regarded not only as the obligation under the Europe Agreement, but also as 
obligation under national law. However, in his interview, which he gave four years 
later to a national legal magazine, Vadapalas admitted that the approximation 
requirement in this agreement is formulated in such a manner that it did not directly 
obligate to harmonise national law, although there was a practical importance of 
harmonisation.862

859 Masiokas (1997) 47.
860 ibid.
861 In Polish: “progresywne dostosowanie nowych aktów prawnych”.
862 See: Teisės Konsultantas, 'Aktualus Interviu: Ar Teisės Harmonizavimas Reiškia Jos 
Modernizavimą? Europe Teisės Departamento Prie Lietuvos Respublikos Vyriausybės Generalinis 
Direktorius Prof. Habil. Dr. Vilenas Vadapalas' (2002) 1.

This resulted in the strengthening of the belief that approximation of national 
legislation is not required before accession to the European Union.

Similarly as in Poland, also in Lithuania it was argued that the signed Europe 
Agreement contains the same approximation requirement as the Free Trade 
Agreement, because the texts of the agreements were similar, except the replacement 
of the term ‘approximation’ with ‘harmonisation’.
Although the Europe Agreement with Lithuania formulated the approximation 
requirement in slightly different words than the one with Poland, “shall endeavour” in 
place of “put best endeavours”, Lithuanian lawyers did not see any change in that tiny 
alteration of the wording of the treaty. Moreover, the line of argument in Lithuania 
was very similar: it was argued that “[t]he phrase “shall endeavour” should not be 
understood in the sense that the Agreement requires achievement of a definite result 
or adherence to the prescribed time limits”853. Moreover, harmonisation within the 
prescribed time limit “would be unrealistic”854. A similar, although more careful 
opinion, was expressed by Lithuanian Professor of International Law Vilenas 
Vadapalas, who at that time was the Head of the European Law Department. In an 
interview to a legal journal, Vadapalas said that the requirement “Lithuania shall 
endeavour to ensure that its legislation will be gradually made compatible with that of 
the Community”855 is formulated in such a manner that it does not directly obligate to 
harmonise national law, although there is a practical importance of harmonisation.856

10.5.2. Discourse on the Scope of Approximation

In Poland, in regard to the scope of approximation, Polish legal scholars argued that 
the process that started with the signing of the Europe Agreement did not require 
unconditional and absolute approximation of the national legislation. Consequently, 
the argument was developed for application of a minimalist approach whereby 
convergence is interpreted as bringing national law into “general harmony” with EU 
law.857 Thus, it was considered that it would be sufficient to achieve the conformity 
with the general principles of EU law. For example, it was maintained that the 
requirement to adopt competition legislation that would be identical to EU 
competition law would have gone beyond the scope of the Europe Agreement.858

853 Masiokas (1997) 47.
854 ibid.
855 Article 69, Ch. III, of the Europe Agreement with Lithuania.
856 See: Teisės Konsultantas, 'Aktualus Interviu: Ar Teisės Harmonizavimas Reiškia Jos 
Modernizavimą? Europe Teisės Departamento Prie Lietuvos Respublikos Vyriausybės Generalinis 
Direktorius Prof. Habil. Dr. Vilenas Vadapalas' (2002) 1.
857 Fingleton et al. (1996) 55.
858 See: Hölscher and Stephan (2004).
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Similar ideas were echoed in the legal discourse in Lithuania. It was argued that the 
Europe Agreement did not require that Lithuania accepts “Community law in its 
entirety and literally” 859. Also, approximation was interpreted as the degree of 
harmonisation of two independent legal systems, which would create preconditions 
for the realisation of the objectives of the association established in the agreement.860

The latter interpretation is absolutely wrong, since, as it was discussed earlier, the 
process of integration to the European Union, as well as a political association created 
during the integration, entails a unilateral approximation of national law on the side of 
the applicant country. 

10.5.3. Official Clarifications on the Need for Approximation

Doubts about the requirement of approximation under the Europe Agreement started 
to disappear after the integration perspective became a reality.
In Poland, the turning point was the submission of the official application for 
membership of the European Union. However, even before that, the Legislative 
Council proclaimed that though the requirement for approximation under the Europe 
Agreement with Poland did not establish “unconditional obligation for absolute 
approximation”, still, it is possible and feasible to apply “progressive approximation 
of the new legal acts”861, particularly when this is done in the interest of the state or in 
the favour of the economy. At the same time, the Legislative Council admitted that 
Poland cannot make use of such possibilities without particularly “grounded reasons”. 
However, these were created after Poland submitted its application for membership of 
the European Union on 8 April 1994. Consequently, as the prospects of membership 
became more realistic, the task of law harmonisation was gradually exceeding the 
framework prescribed in the Europe Agreement.

In Lithuania the official statement on the issue was made by a similar institution to 
that in Poland. Vilenas Vadapalas, who was then the Director of the Legal Bureau
under the auspices of the Ministry of European Affairs, clarified that harmonisation 
should be regarded not only as the obligation under the Europe Agreement, but also as 
obligation under national law. However, in his interview, which he gave four years 
later to a national legal magazine, Vadapalas admitted that the approximation 
requirement in this agreement is formulated in such a manner that it did not directly 
obligate to harmonise national law, although there was a practical importance of 
harmonisation.862

859 Masiokas (1997) 47.
860 ibid.
861 In Polish: “progresywne dostosowanie nowych aktów prawnych”.
862 See: Teisės Konsultantas, 'Aktualus Interviu: Ar Teisės Harmonizavimas Reiškia Jos 
Modernizavimą? Europe Teisės Departamento Prie Lietuvos Respublikos Vyriausybės Generalinis 
Direktorius Prof. Habil. Dr. Vilenas Vadapalas' (2002) 1.
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courts to refer a preliminary question to the ECJ and adopted the law865 that 
established a direct effect and supremacy of the Acquis Communautaire over national 
law. The Lithuanian Constitutional Court several times referred to the EC secondary 
law, but not directly.866 Also, the Lithuanian Competition Council managed to refer 
several times to EC secondary law in its punitive decision. However, the legality of 
these decisions was challenged before administrative courts, which were rather 
reluctant to provide any reasoning with regard to the reference made. Only once did 
the Court explain in its decision that the Lithuanian Competition Council referred to 
EU law only to enlighten the interpretation of legal provisions of Lithuanian Law on 
Competition in an international context.

10.6. Concluding Remarks

The comparison of country-specific institutional, ideational, and structural contexts 
that shaped the pattern of legal transplantation in Lithuania and Poland revealed the 
differences that were important for the individual pattern of legal transplantation. 
First of all, there the establishment of political and economic relationship with the 
European Union in Lithuania was much later than in Poland. This delay in 
establishing structural proximity between the transplants exporting legal system and 
the recipient country was resolved only during the accession period. Second, the 
delayed development of structural proximity delayed development of institutional
arrangements needed for legal transplantation, what suspended the start of 
approximation. Third, Lithuania, as compared to Poland, designed a different 
institutional structure for coordination of integration and approximation activities. As
the comparison revealed, the Lithuanian institutional structure appeared to be less 
effective and even caused problems that impeded the approximation of national 
legislation. Fourth, the start of approximation in Lithuania was even more delayed 
because of institutional impediments that were both external and internal to the legal 
transplantation process. Fifth, the national discourses on the scope and content of the 
approximation requirement and the related national commitment to approximate the 
legislation hampered the process of legal transplantation at the beginning in both 
countries. However, Poland was able to strengthen the weakness of the approximation 
requirement under the Europe Agreement by providing strong national reasoning for 
the need to approximate, whereas Lithuania did not develop such reasoning.
Sixth, with participation in the Accession Partnerships most of institutional 
deficiencies in Lithuania were resolved; whereas a lack of strong national reasoning 

865 The Parliament of the Republic of Lithuania, 'Constitutional Act On Membership of The Republic 
of Lithuania in The EU, No.111-4123' (Official Gazette “Valstybės Žinios”, 2004). 
866 See for details Chapter 9. Transplantation to Lithuania. Section 9.4.7. The problem of making 
reference to the Acquis Communautaire.

To conclude, both the Polish Legal Council and the Lithuanian Legal Bureau pointed 
to the weak formulation of the approximation requirement in the Europe Agreements.
The Polish Legal Council stated that the approximation requirement “does not 
establish unconditional obligation for absolute approximation”, whereas the 
Lithuanian Legal Bureau held that the approximation requirement “does not directly
obligate to harmonise national law”. 

The main difference between Lithuania and Poland was in the reasoning on the need 
to approximate national legislation despite the weak formulation of the approximation 
requirement in the text of the Europe Agreement. The Polish Legal Council referred to 
the possibility of application of progressive approximation in cases when there is an 
interest of the state or when such approximation favours the economy, provided that 
“grounded reasons” are created. Such “grounded reasons” were created after Poland 
submitted a formal application for membership of the European Union. Differently, 
the Lithuanian Legal Bureau, although referring to the obligations under the national 
law and underlining an abstract practical importance of harmonisation, did not link the 
need for approximation with membership goals of the Lithuanian state, like it was 
done in Poland. Thus, the national reasoning for the need for approximation was not 
as strong as it was in Poland.

10.5.4. Practice and Perceptions in Making References to EU law

The issue of legality of making references to EU law was more or less relevant in both 
countries. However, in Poland the reasoning for making references to EU law was 
better formulated. For example, Polish Constitutional Tribunal, while recognising that 
EU law is not binding, made reference to the provisions of Article 68 and Article 69 
of the Europe Agreement, which obliged to use “best endeavours” to ensure that 
future legislation is compatible with Community law. Also, the Supreme 
Administrative Court in Warsaw referred to the EC tax law “as the additional grounds 
for its judgment” and contained that obligation to harmonise domestic law with EU 
law is breached, also when the interpretation of internal legal acts by public 
authorities is contrary to the Acquis Communautaire863.

Differently, Lithuania was rather careful in recognising the possibility of making
references at all. Moreover, before the accession it was formally not possible to refer 
to EU secondary law. Only on the eve of accession day to the European Union, the
Lithuanian Parliament passed different procedural amendments864 “allowing” national 

863 Decision of the Supreme Administrative Court in Warsaw of 13 March 2000 in the Senagpo 
case [2000] The Supreme Administrative Court, 24 PYIL (translated) (The Supreme Administrative 
Court). See reference in: Kühn (2005).
864 Amendments to the Law on Courts, Law on Administrative Litigation, Code of Civil Procedure, and 
Code of Criminal Procedure.
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courts to refer a preliminary question to the ECJ and adopted the law865 that 
established a direct effect and supremacy of the Acquis Communautaire over national 
law. The Lithuanian Constitutional Court several times referred to the EC secondary 
law, but not directly.866 Also, the Lithuanian Competition Council managed to refer 
several times to EC secondary law in its punitive decision. However, the legality of 
these decisions was challenged before administrative courts, which were rather 
reluctant to provide any reasoning with regard to the reference made. Only once did 
the Court explain in its decision that the Lithuanian Competition Council referred to 
EU law only to enlighten the interpretation of legal provisions of Lithuanian Law on 
Competition in an international context.

10.6. Concluding Remarks

The comparison of country-specific institutional, ideational, and structural contexts 
that shaped the pattern of legal transplantation in Lithuania and Poland revealed the 
differences that were important for the individual pattern of legal transplantation. 
First of all, there the establishment of political and economic relationship with the 
European Union in Lithuania was much later than in Poland. This delay in 
establishing structural proximity between the transplants exporting legal system and 
the recipient country was resolved only during the accession period. Second, the 
delayed development of structural proximity delayed development of institutional
arrangements needed for legal transplantation, what suspended the start of 
approximation. Third, Lithuania, as compared to Poland, designed a different 
institutional structure for coordination of integration and approximation activities. As
the comparison revealed, the Lithuanian institutional structure appeared to be less 
effective and even caused problems that impeded the approximation of national 
legislation. Fourth, the start of approximation in Lithuania was even more delayed 
because of institutional impediments that were both external and internal to the legal 
transplantation process. Fifth, the national discourses on the scope and content of the 
approximation requirement and the related national commitment to approximate the 
legislation hampered the process of legal transplantation at the beginning in both 
countries. However, Poland was able to strengthen the weakness of the approximation 
requirement under the Europe Agreement by providing strong national reasoning for 
the need to approximate, whereas Lithuania did not develop such reasoning.
Sixth, with participation in the Accession Partnerships most of institutional 
deficiencies in Lithuania were resolved; whereas a lack of strong national reasoning 

865 The Parliament of the Republic of Lithuania, 'Constitutional Act On Membership of The Republic 
of Lithuania in The EU, No.111-4123' (Official Gazette “Valstybės Žinios”, 2004). 
866 See for details Chapter 9. Transplantation to Lithuania. Section 9.4.7. The problem of making 
reference to the Acquis Communautaire.
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for approximation in the context of association agreements lost it importance as a 
result of the approaching membership in the European Union. The only question that
remained, especially in the case of Lithuania, was the question of when the goal of 
membership of the European Union would be attained.

Two general remarks can be made about the analysed contextual developments that 
shaped the individual patterns of legal transplantation.  
First of all, these contextual developments seem to be causally linked with each other.
As a result the causal mechanism that drives the approximation is even more complex.
For example, the development of political and economic relations with the European 
Union not only increased the structural proximity between the recipient country and 
the transplants importing system, but also promoted the development of national 
institutions for the coordination of integration to the European Union and 
approximation, which, in turn, furthered the development of approximation activities.
Second, this causal mechanism did not work in Lithuania the way it did in Poland. 
The comparison of the country-specific contextual developments revealed that there 
were intervening institutional and ideational conditions that hampered the functioning 
of this causal mechanism in Lithuania. This, in turn, not only delayed legal 
transplantation in Lithuania, but also caused other quality related issues.

These conclusions raise a number of questions regarding the explanation of the 
transplantation of the Acquis Communautaire to Lithuania and Poland.
First, whether these findings about the legal approximation and the recipient country 
related contextual developments apply to legal transplantation in all policy areas. To 
answer this question a qualitative comparative analysis of transplantation in the area 
of competition policy and state aid control in Lithuania and Poland, with an indication 
of the shaping conditions is necessary. This comparative analysis is provided in the 
following chapter, Chapter 11.
Second, in order to theorise and explain the legal transplantation of the Acquis 
Communautaire to Central Eastern European aspirant countries, the analysis of  a 
deviant case of Lithuania with regard to the causal mechanism for legal 
approximation is necessary. The analysis of a deviant case will allow to distinguish 
the necessary conditions from the contingent ones and to establish the intervening 
conditions in the deviant case, including the underlying causal mechanisms.
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11.1. Introduction

The main aim of this chapter is to discover and compare the patterns of approximation 
of national legislation and transplantation of EU law in the field of competition policy 
and state aid control in Lithuania and Poland.

Special interest is given here to the question of the importance of the object of transfer 
conditions. The questions raised here are the following: To what extent did the 
qualities of the legal transplant determine the pattern of legal transplantation in 
Poland and Lithuania? Is it possible to observe policy sector specific patterns of 
transplantation of law, or are the differences between different policy areas not really 
as important? In other words, do the particularities of the competition field make a 
difference? And, if there were the policy area specific differences, which conditions 
and underlying causal mechanisms were responsible for the area specific differences.

The second aim of this chapter is to establish the national differences, if any, between 
Lithuania and Poland, by making a comparison of the earlier established sets of the 
recipient country related conditions in the field of competition policy and state aid 
control, including the early period when the choice for the transplantation of 
American norms was made, in Poland and Lithuania.

The first of the following sections reviews the object of transfer related conditions, 
where the object of transfer is the EU competition policy and state aid control rules. It 
discusses the influence of the object of transfer related conditions on the process of 
legal transplantation in the aspirant countries. The detailed answers on the impact of 
the object of transfer related conditions on the legal transplantation process in each 
individual country are given in the analytical parts of the case studies on Lithuania 
and Poland.867 The comparison of the impact of the object of transfer related 
conditions on the legal transplantation process in both countries is provided in the 
sixth section of this chapter, in which patterns and sets of necessary conditions, 
including those related to the object of transfer, are compared.

The next section, Section 11.3, establishes the approximation requirement in the field
of EU competition policy and state aid control. The two following sections compare 
the developments of both the competition policy (Section 11.4) and state aid control 
(Section 11.5) in Lithuania and Poland. 

Then Section 11.6, as it was mentioned earlier, provides the results of the comparison 
of sets of both the object of transfer and the recipient country related conditions that 
determined the choices for and the reception of legal transplants in the area of 
competition policy and state aid control in Lithuania and Poland.

867 For individual patterns of legal transplantation in the field of competition and state aid control 
policies see final sections in the case studies on Lithuania and Poland.
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11.1. Introduction

The main aim of this chapter is to discover and compare the patterns of approximation 
of national legislation and transplantation of EU law in the field of competition policy 
and state aid control in Lithuania and Poland.

Special interest is given here to the question of the importance of the object of transfer 
conditions. The questions raised here are the following: To what extent did the 
qualities of the legal transplant determine the pattern of legal transplantation in 
Poland and Lithuania? Is it possible to observe policy sector specific patterns of 
transplantation of law, or are the differences between different policy areas not really 
as important? In other words, do the particularities of the competition field make a 
difference? And, if there were the policy area specific differences, which conditions 
and underlying causal mechanisms were responsible for the area specific differences.

The second aim of this chapter is to establish the national differences, if any, between 
Lithuania and Poland, by making a comparison of the earlier established sets of the 
recipient country related conditions in the field of competition policy and state aid 
control, including the early period when the choice for the transplantation of 
American norms was made, in Poland and Lithuania.

The first of the following sections reviews the object of transfer related conditions, 
where the object of transfer is the EU competition policy and state aid control rules. It 
discusses the influence of the object of transfer related conditions on the process of 
legal transplantation in the aspirant countries. The detailed answers on the impact of 
the object of transfer related conditions on the legal transplantation process in each 
individual country are given in the analytical parts of the case studies on Lithuania 
and Poland.867 The comparison of the impact of the object of transfer related 
conditions on the legal transplantation process in both countries is provided in the 
sixth section of this chapter, in which patterns and sets of necessary conditions, 
including those related to the object of transfer, are compared.

The next section, Section 11.3, establishes the approximation requirement in the field
of EU competition policy and state aid control. The two following sections compare 
the developments of both the competition policy (Section 11.4) and state aid control 
(Section 11.5) in Lithuania and Poland. 

Then Section 11.6, as it was mentioned earlier, provides the results of the comparison 
of sets of both the object of transfer and the recipient country related conditions that 
determined the choices for and the reception of legal transplants in the area of 
competition policy and state aid control in Lithuania and Poland.

867 For individual patterns of legal transplantation in the field of competition and state aid control 
policies see final sections in the case studies on Lithuania and Poland.
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comes to national interests and national businesses, the confidence about rightness of 
the ends and the means to achieve these ends was challenged.

2. The programme to be transplanted has a clearly defined objective.
Since the establishment of EU competition policy its objectives have continuously 
been modified, reinterpreted and amended. For example, the last amendment had 
consequences for both the content and the enforcement of EU competition policy as it 
favoured an economic perspective over a strictly legalistic approach to enforcement.
Thus, although EU competition policy has clearly defined objectives, the focus was 
changing; also during the period of the EU enlargement process, when the 
competition Acquis had to be transplanted to the legal systems of the aspiring 
countries. It is not surprising that the transplantation of EU competition policy was 
interpreted in the aspirant countries as an attempt to follow ‘a moving target in the 
haze’869.

3. There is a single goal of the programme to be transplanted.
The general goal of EU competition policy is ensuring and promoting competition in 
the common market. However, achieving this goal should help in attaining other 
European Union goals, like the creation of a competitive and effective market, and,
also, the goal of sustainable growth. Thus, from a narrow perspective, EU competition
policy has a clearly defined single goal, but from a broader perspective, this goal is 
not on its own and is related to the other economic goals.

4. The programme to be transplanted has a single design.
EU competition policy has a single design. However, the competition policies of
member states might be (and are) different. The only requirement is that national 
competition laws are in agreement with the principles enshrined in EU competition
law. However, if EU competition rules fight the distortions of competition in the 
common market as a whole, then national competition rules are primarily concerned 
with ensuring that the competition is not distorted in the national markets. Thus, both 
EU competition law and national competition rules coexist. Moreover, the 
enforcement of EU competition law relies heavily on the national institutions of 
member states and the national enforcement procedures, which are not fully 
standardised at the European level.

5. The programme is based on tested social, political, and technical knowledge.
EU competition policy was designed as a supranational policy aiming to advance the 
functioning of the common market based on advanced industrial economies, but not 
the ‘small’ developing markets of the transition economies. Thus, though EU 
competition policy is tested on ‘social, political, and technical knowledge’, it was the 
Western knowledge and the Western context.

869 Stawarska (1999).

For the analysis of the shaping conditions and establishment of their sets the 
individual patterns of legal approximation in each country were analysed using the 
developed Theoretical Analytical Framework (TAF)868. These analyses of individual 
patterns are then presented and thoroughly discussed in the relevant case studies on 
Lithuania and Poland. The aim of this section is to establish the differences if any in 
the sets of both the object of transfer and the recipient country related conditions that 
were shaping the legal transplantation, including the choice for legal transplants, in 
the three qualitatively different time periods of the integration process: the early 
period, the pre-accession, and the accession. 

Finally, the concluding section summarizes the insights about differences in the sets 
of recipient country related conditions, as these were established in the analytical 
parts of the case studies on Lithuania and Poland, and links with the findings of the 
previous chapter, in which general country specific developments, including the 
process of development of approximation activities, were compared.

11.2. The Object of Transfer Conditions

The theoretical analytical framework includes several conditions that are associated 
with the qualities of the object of transfer. The presence or absence of the conditions 
associated with the object of transfer has implications on the reception of legal 
transplants. In this respect it is interesting to assess to which extent the object of 
transfer conditions are relevant when the legal transplant is the EU competition 
policy, which is based on EU competition law. Hereafter the presence of each 
condition is discussed. 

1. No conflicts about the programme’s ends and the means to achieve these ends.
The first condition states that agreement about the ends of the programme and the 
means used to achieve these ends makes the adoption easier. However, the review of 
development of EU competition policy revealed the existent tension with the 
objectives of other economic EU policies as well as national economic policies of 
member states. 
As to the agreement on the means for achieving policy goals, it should be mentioned 
that competition policy in the European Union is built on mutual compromises and 
power politics. Thus, while there is an overall agreement about the ends of EU 
competition policy, like a shared recognition of the importance of promoting 
competition in the common market in order to increase its effectiveness, when it 

868 See for the complete framework overview: Table 4.7. Conditions and their effect on incorporation
in Chapter 4. Analytical Framework for the Analysis of Legal Transplantation, Section 4.7. The 
Classification of Conditions
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comes to national interests and national businesses, the confidence about rightness of 
the ends and the means to achieve these ends was challenged.

2. The programme to be transplanted has a clearly defined objective.
Since the establishment of EU competition policy its objectives have continuously 
been modified, reinterpreted and amended. For example, the last amendment had 
consequences for both the content and the enforcement of EU competition policy as it 
favoured an economic perspective over a strictly legalistic approach to enforcement.
Thus, although EU competition policy has clearly defined objectives, the focus was 
changing; also during the period of the EU enlargement process, when the 
competition Acquis had to be transplanted to the legal systems of the aspiring 
countries. It is not surprising that the transplantation of EU competition policy was 
interpreted in the aspirant countries as an attempt to follow ‘a moving target in the 
haze’869.

3. There is a single goal of the programme to be transplanted.
The general goal of EU competition policy is ensuring and promoting competition in 
the common market. However, achieving this goal should help in attaining other 
European Union goals, like the creation of a competitive and effective market, and,
also, the goal of sustainable growth. Thus, from a narrow perspective, EU competition
policy has a clearly defined single goal, but from a broader perspective, this goal is 
not on its own and is related to the other economic goals.

4. The programme to be transplanted has a single design.
EU competition policy has a single design. However, the competition policies of
member states might be (and are) different. The only requirement is that national 
competition laws are in agreement with the principles enshrined in EU competition
law. However, if EU competition rules fight the distortions of competition in the 
common market as a whole, then national competition rules are primarily concerned 
with ensuring that the competition is not distorted in the national markets. Thus, both 
EU competition law and national competition rules coexist. Moreover, the 
enforcement of EU competition law relies heavily on the national institutions of 
member states and the national enforcement procedures, which are not fully 
standardised at the European level.

5. The programme is based on tested social, political, and technical knowledge.
EU competition policy was designed as a supranational policy aiming to advance the 
functioning of the common market based on advanced industrial economies, but not 
the ‘small’ developing markets of the transition economies. Thus, though EU 
competition policy is tested on ‘social, political, and technical knowledge’, it was the 
Western knowledge and the Western context.

869 Stawarska (1999).
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Policy’870, which initiated a review of the existent approach on vertical restraints, 
including distribution agreements. In result of this review the Regulation 
2790/1999871 was adopted, which adjusted the conditions for exempting vertical 
deals. A few years later, in 1999, the European Commission presented a White Paper 
on the modernisation of the enforcement of EU competition law872, which later 
resulted in the adoption of Regulation 1/2003.873

The approximation choice in this case was difficult: on the one hand, aspirant 
countries were asked to establish effective enforcement structures; on the other hand, 
the enforcement rules were changing and thus approximation with the existent 
enforcement rules did not make sense, although was required.

10. NEW: The missing transplant.
The case of the missing transplant is, probably, the most unexpected turn of events, 
although it indeed happened.874 Thus, in the field of state aid control, the legal 
transplant was difficult to transplant, because only a small part of the EC state aid 
rules was codified. Besides, it was almost impossible to transplant all those rules and 
practices since they were subject to an increasing amount of judgements by the ECJ 
and the Court of First Instance.875

To summarise, it can be concluded that EU competition policy and state aid control 
were difficult transplants as none of the above-discussed conditions were in place to 
facilitate the legal transplantation or the reception.

11.3. The Approximation Requirement in the Field of Competition Policy

The analysis of the development of the EU enlargement policy revealed that the 
approximation requirement was not the same in all of the different policy areas: in the 

870 The European Commission, 'COM(96) 0721 (Final): Commission Green Paper On Vertical 
Restrains' (JO C, 244/38, 1997).
871 The European Commission, 'Commission Regulation (EC) No 2790/1999 Of 22 December 1999 On 
The Application Of Article 81(3) Of The Treaty To Categories Of Vertical Agreements And Concerted 
Practices' (OJ L 336 1999). Note that Articles 81 TEC, ex Articles 85 of the Treaty of Rome, currently 
are Articles 101 and 102 TFEU.
872 The European Commission, 'COM(99) 0101 (Final): White Paper of 28 April 1999 On 
Modernisation Of The Rules Implementing Articles 85 And 86 Of The EC Treaty' (OJ C 132, 12 May 
1999). Note that Articles 85 and 86 of the Treaty of Rome, later were changed to Articles 81 and 82 
TEC, currently are Articles 101 and 102 TFEU.
873 See for details: Chapter 7. The Object of Transfer: EU Competition Policy, Section 7.5. EU 
Competition Policy in the Period of Transfer.
874 For a detailed explanation see Chapter 8. Transplantation to Poland, Sub-Section 8.4.4. Discourse 
on the Scope of Approximation.
875 Schűtterle (2002) 577.

6. There is flexibility in relating the elements of a programme to be transplanted.
EU competition law does not allow for flexibility in relating its elements. The legal 
principles of EU competition law have to be interpreted in the same manner in all 
member states. However, a degree of freedom is allowed in the enforcement of EU 
competition rules. As for the manner of transplantation it should be noted that 
although the White Paper allowed a progressive transplantation, harmonisation of 
national legislation in the field of competition policy was identified as the first
priority. Also, the European Agreements included binding commitments for the 
adoption of implementing measures under the agreed timetable.

7. The scope of the legal rule is small and its adoption will produce a small change.
Since the competition law regulates a broad scope of economic activity, any change is 
felt in the regulated market. Transplantation of modern competition norms of
advanced economies to countries with not yet fully functioning market economies 
might be felt as a big change, no matter whether the effect is positive or negative. This 
is especially the case with regard to introduction of state aid control, which was never 
before applied in the economies of Central Eastern European countries.

8. The cultural proximity of the legal transplant is low (with the donor system)
Cultural proximity in the case of the EU competition law is absent, because it does not 
belong to a particular culture. On the other hand, it is possible to associate EU 
competition law with the idea of ‘European’ culture. The fact that associated countries 
were willing to join the European Union and were perceiving the integration to it as 
“come back to Europe”, could facilitate the incorporation of the legal transplants.

The cases studies and the following analysis revealed that there could be another two 
conditions related to the qualities of the object of transfer added: the changing 
transplant and the missing transplant. Both conditions have the constraining effect on 
the process of legal transplantation. 

9. NEW: “The changing transplant”.
The changing nature of the transplant was most apparent in the alteration of 
enforcement procedures of EU competition policy. The enforcement procedures were 
modernised just before aspirant countries joined the European Union. Also, on the day 
candidate countries joined the European Union, the revised merger review law and the
new antitrust regulation were introduced. Thus, the aspirant countries established 
procedures that did change the day they joined the European Union. 

For example, Lithuania, seeking harmonisation of national competition rules with EU 
law, abolished the existent system of directly applicable exemptions, which was 
effective from 1992 till 1999, and introduced the authorisation system, which was 
about to change in the European Union. As mentioned earlier, in 1997 the European 
Commission published a Green Paper on ‘Vertical Restrains in EU competition



Explaining lEgal TransplanTs

373

Policy’870, which initiated a review of the existent approach on vertical restraints, 
including distribution agreements. In result of this review the Regulation 
2790/1999871 was adopted, which adjusted the conditions for exempting vertical 
deals. A few years later, in 1999, the European Commission presented a White Paper 
on the modernisation of the enforcement of EU competition law872, which later 
resulted in the adoption of Regulation 1/2003.873

The approximation choice in this case was difficult: on the one hand, aspirant 
countries were asked to establish effective enforcement structures; on the other hand, 
the enforcement rules were changing and thus approximation with the existent 
enforcement rules did not make sense, although was required.

10. NEW: The missing transplant.
The case of the missing transplant is, probably, the most unexpected turn of events, 
although it indeed happened.874 Thus, in the field of state aid control, the legal 
transplant was difficult to transplant, because only a small part of the EC state aid 
rules was codified. Besides, it was almost impossible to transplant all those rules and 
practices since they were subject to an increasing amount of judgements by the ECJ 
and the Court of First Instance.875

To summarise, it can be concluded that EU competition policy and state aid control 
were difficult transplants as none of the above-discussed conditions were in place to 
facilitate the legal transplantation or the reception.

11.3. The Approximation Requirement in the Field of Competition Policy

The analysis of the development of the EU enlargement policy revealed that the 
approximation requirement was not the same in all of the different policy areas: in the 

870 The European Commission, 'COM(96) 0721 (Final): Commission Green Paper On Vertical 
Restrains' (JO C, 244/38, 1997).
871 The European Commission, 'Commission Regulation (EC) No 2790/1999 Of 22 December 1999 On 
The Application Of Article 81(3) Of The Treaty To Categories Of Vertical Agreements And Concerted 
Practices' (OJ L 336 1999). Note that Articles 81 TEC, ex Articles 85 of the Treaty of Rome, currently 
are Articles 101 and 102 TFEU.
872 The European Commission, 'COM(99) 0101 (Final): White Paper of 28 April 1999 On 
Modernisation Of The Rules Implementing Articles 85 And 86 Of The EC Treaty' (OJ C 132, 12 May 
1999). Note that Articles 85 and 86 of the Treaty of Rome, later were changed to Articles 81 and 82 
TEC, currently are Articles 101 and 102 TFEU.
873 See for details: Chapter 7. The Object of Transfer: EU Competition Policy, Section 7.5. EU 
Competition Policy in the Period of Transfer.
874 For a detailed explanation see Chapter 8. Transplantation to Poland, Sub-Section 8.4.4. Discourse 
on the Scope of Approximation.
875 Schűtterle (2002) 577.
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importance of competition laws in safeguarding a fair trade between the signing 
parties, but to the fundamentality of competition laws to the establishment of the 
internal market.881 Later, an advance made in the approximation of national 
legislation became both the criterion for determining the preparedness for 
membership and the reference point during the Accession Negotiations.

The analysis revealed that also the scope of the approximation requirement was 
expanding with time: if at the beginning of the integration process the approximation 
requirement referred to the need to transpose the Acquis Communautaire, then in the 
latter stages the approximation requirement included the demand to develop the 
adequate structures for implementation and enforcement of transplanted law. 
Moreover, these adequate structures for implementation and enforcement not only had 
to be present (material), but also effective. It is remarkable that the requirement for 
the existence of effective adequate structures for the implementation and the 
enforcement of competition policy was placed already before factual membership in 
the European Union. In fact, the requirement was set even before the start of the
Accession Negotiations, which is very different practice to that from earlier 
enlargements of the European Union. 

11.4. Development of Competition Policy in Lithuania and Poland

Differently from other aspirant countries, Poland did not need to establish the 
competition authority at the beginning of the pre-accession period.882 Poland was the 
first Central European economy to introduce a competition law already in 1987.883

The first law reflected the needs of an economy in transition. The specific feature of 
the post-socialist Polish economy was a highly monopolised organisational structure 
of the market and imperfect market mechanisms, which coexisted with elements of 
central planning. Therefore, the Polish competition law aimed at protection of existing 
competition and the creation of conditions for the development of competition in 
monopolised areas.884 Consequently, the law was different from other competition 
laws that are designed to regulate business activities in the market economy. In fact, 
the competition policy had to support the economic transformation. In the early years 

881 Article 2.27 of the White Paper. See more on competition policy provisions in the White Paper in 
Chapter 7, Section 7.3. Competition Policy Provisions in the White Paper. See: The 
European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries Of 
Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
882 See for a detailed overview Chapter 8. Transplantation to Poland, Section 8.3. Polish Competition 
Law before Transplantation, Sub-Section 8.3.1. Competition Policy.
883 The Sejm of the Republic of Poland, 'The Law Of 28 January 1987 On Combating Monopolistic 
Practices In The National Economy' (Journal of Laws, No 3, item 18 1987). 
884 See: Modzelewska (1997) 98-99.

area of competition policy and state aid control the approximation requirement was 
formulated earlier than in other policy areas and was more rigid. 

The requirement that a signing party shall gradually make its existent national rules as 
well as future legislation on competition compatible with those of the European 
Community was established already in the Free Trade Agreements. The later signed 
Europe Agreement fully repeated the relevant provisions of the earlier signed Free 
Trade Agreement.876

The essence of the general approximation requirement under the Europe Agreement, 
which replaced the Free Trade Agreements, was identical for Lithuania and Poland. 
The declaration of recognition that the approximation of a country’s current and 
future laws with the Acquis Communautaire is the most important condition for both,
the establishment of free trade and the further country’s economic integration into the 
European Community, was followed by the signing country’s commitment to make 
efforts to ensure that its legislation was gradually being harmonised877 with the laws 
of the European Community. The agreements established time frameworks for the 
adoption of national provisions establishing the competition regime in trade relations 
between the European Community and its member states and the signing country. 
These provisions had to be based on Articles 81, 82 and 87 TEC878. The “deadlines” 
set for Lithuania and Poland were almost the same, with only a difference of 11
months, despite the considerable difference in the start of political and economic 
relationships, and the dates for the conclusions of the agreements. Similarly, the 
deadlines and transitional periods were set up for the adoption of provisions 
concerning the granting of state aid.879 However, these transitional agreements 
regarding the establishment of the competition regime in trade relations and state aid,
lost their importance, when both countries applied for the membership of the 
European Union and the question of approximation of national legislation became the 
condition for membership in the European Union. In fact, already Commission’s 
White Paper880 provided a different reason for aligning the competition policy than 
establishment of the competition regime. The reference was made not to the 

876 See for Poland Chapter 8. Transplantation to Poland, Sub-Section 8.4.2. The Approximation 
Requirement in the Field of Competition.
For Lithuania see: Chapter 9. Transplantation to Lithuania, Sub-Section 9.4.2. The Approximation 
Requirement in the Field of Competition.
For a general approximation requirement see: Chapter 6. The Process of Transfer, Sub-Section 6.3.8. 
The Approximation Requirement in the Field of Competition. 
877 In the texts of the Europe Agreement the term ‘approximation’ replaced with ‘harmonization’.
878 In the Agreement with Poland reference to the Articles 85, 86 and 92 of the Treaty of Rome was 
made. Note that Articles 81, 82, and 87 TEC, ex Articles 85, 86, and 92 of the Treaty of Rome, 
currently are Articles 101, 102, and 107 TFEU.
879 The Europe Agreement with Poland specified the transitional period of five years after the entry into
force of the Agreement, with possibility to extend it by further periods of five years. The same 
provisions in the Europe Agreement with Lithuania specified a concrete date, 31.12.1999.
880 The European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries 
Of Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
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importance of competition laws in safeguarding a fair trade between the signing 
parties, but to the fundamentality of competition laws to the establishment of the 
internal market.881 Later, an advance made in the approximation of national 
legislation became both the criterion for determining the preparedness for 
membership and the reference point during the Accession Negotiations.

The analysis revealed that also the scope of the approximation requirement was 
expanding with time: if at the beginning of the integration process the approximation 
requirement referred to the need to transpose the Acquis Communautaire, then in the 
latter stages the approximation requirement included the demand to develop the 
adequate structures for implementation and enforcement of transplanted law. 
Moreover, these adequate structures for implementation and enforcement not only had 
to be present (material), but also effective. It is remarkable that the requirement for 
the existence of effective adequate structures for the implementation and the 
enforcement of competition policy was placed already before factual membership in 
the European Union. In fact, the requirement was set even before the start of the
Accession Negotiations, which is very different practice to that from earlier 
enlargements of the European Union. 

11.4. Development of Competition Policy in Lithuania and Poland

Differently from other aspirant countries, Poland did not need to establish the 
competition authority at the beginning of the pre-accession period.882 Poland was the 
first Central European economy to introduce a competition law already in 1987.883

The first law reflected the needs of an economy in transition. The specific feature of 
the post-socialist Polish economy was a highly monopolised organisational structure 
of the market and imperfect market mechanisms, which coexisted with elements of 
central planning. Therefore, the Polish competition law aimed at protection of existing 
competition and the creation of conditions for the development of competition in 
monopolised areas.884 Consequently, the law was different from other competition 
laws that are designed to regulate business activities in the market economy. In fact, 
the competition policy had to support the economic transformation. In the early years 

881 Article 2.27 of the White Paper. See more on competition policy provisions in the White Paper in 
Chapter 7, Section 7.3. Competition Policy Provisions in the White Paper. See: The 
European Commission, 'COM (95) 163: White Paper Preparation Of The Associated Countries Of 
Central And Eastern Europe For Integration Into The Internal Market Of The Union' (May, 1995).
882 See for a detailed overview Chapter 8. Transplantation to Poland, Section 8.3. Polish Competition 
Law before Transplantation, Sub-Section 8.3.1. Competition Policy.
883 The Sejm of the Republic of Poland, 'The Law Of 28 January 1987 On Combating Monopolistic 
Practices In The National Economy' (Journal of Laws, No 3, item 18 1987). 
884 See: Modzelewska (1997) 98-99.
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competition policy, like in the United States, aimed at protecting competitors, rather 
than competition.890

Poland attempted to include the necessary adjustments in respect of Articles 81 and 82 
TEC891 when drafting the new Antimonopoly Law, mainly in the area of the 
prohibition of abuse of a dominant position in the market. Not all of these changes 
were resulting from the approximation commitment: some were response to the 
changing economic reality and institutional constraints. Thus, it appeared that the 
notification thresholds for intended mergers were too low in Poland, bearing in mind 
the country’s economic development and the scale of operations aimed at 
concentration. The too low notification thresholds, in turn, caused unnecessary costs 
to the Antimonopoly Office and by that diminished the effectiveness of the control of 
mergers. However, despite these approximation attempts, the European Commission
reported in November 1998 that Polish competition law was only partially harmonised 
with the Acquis Communautaire.892

In Lithuania too, the Law on Competition, despite numerous amendments, preserved 
the legal transplants from the American antitrust law and, thus, remained different 
from EU competition rules in several aspects.893 For example, the prohibition of 
agreements restricting or hampering competition covered only cartel agreements; 
vertical agreements were not covered at all; and norms prohibiting abuse of a 
dominant position did not provide for cases of collective domination and allowed 
exemptions from the prohibition of abuse of a dominant position. Also the way 
Lithuanian competition authority controlled the concentration of undertakings differed 
from the European practice. 894 First of all, the concept used for defining the 
prohibited concentration was narrower than that in the EU, because it did not include 
mergers and acquisitions of control and the control acquired by natural persons. Also, 
Lithuanian competition law did not foresee a procedure for the notification for 
intended concentrations. Finally, the procedural norms were underdeveloped, what 
could have potentially hampered the effective enforcement of competition law. For 
instance, there was no procedure to guarantee a person’s right to legal counsel and the 
right of economic entities to the protection of commercial secrets.

Object of Transfer: EU Competition Policy, Section 7.5. EU Competition Policy in the Period of
Transfer.
See also: The European Commission, 'COM(96) 0721 (Final): Commission Green Paper On Vertical 
Restrains' (JO C, 244/38, 1997).
890 See for a brief review: Fornalczyk (1992).
891 Note that Articles 81 and 82 TEC, ex Articles 85 and 86 of the Treaty of Rome, currently are 
Articles 101 and 102 TFEU.
892 The European Commission, 'COM (98) 701 (Final): Regular Report From The Commission On 
Poland's Progress Towards Accession' (17 December, 1998).
893 See for a detailed overview Chapter 9. Transplantation to Lithuania, Section 9.5. What was 
transplanted in the field of competition policy?, sub-Section 9.5.1.2. Competition Policy.
894 Klimas and Rainys (1997) 107.

Polish authorities welcomed various competition law experts from the European 
Community, but also, or, rather, predominantly, the advisers from the United States.

In Lithuania, competition policy was introduced rather early, but it was still five years 
later than in Poland. Also in Lithuania, like Poland, foreign experts advised on 
developing of competition policy. The case study revealed that experts from both the 
OECD as well as from the US Federal Trade Commission and the US Justice 
Department contributed to drafting of the first Law on Competition in Lithuania.885

As a result, the first law on competition was heavily influenced by the American 
antitrust tradition. For example, the Lithuanian Law on Competition from 1992 did 
not impose restrictions on vertical agreements unless one of the parties was a 
dominant undertaking.886

As the Europe Agreement came into force, and even before that, Poland adopted a 
number of measures for the control of economic concentration, which were in line 
with EU competition law.887 From then on, Poland not only opted exclusively for the 
European legal transplants, but also started to replace the earlier incorporated 
American antitrust rules and concepts.888 The American legal transplants were 
replaced not because of their malfunctioning or the need for modernisation of the 
Polish competition policy, but because of the approximation commitment. Moreover, 
the existent competition rules with features of the American antitrust law were still, in 
many aspects, more suitable for the Polish economic situation of that time than the 
European regulatory models. Also, some European competition rules were excessive. 
For instance, both the introduced general ban on entering monopolistic agreements 
and the enforcement against vertical restraints were not really needed, because at that 
time market entry was not a problem in Poland.

However, not all remaining dissimilarities were taken away. For instance, Polish 
competition policy still did not foresee the control of capital concentration, which was 
applicable in the European Community. Also, Polish competition law had no 
enforcement against vertical restraints, which at that time was a practice more 
common in the United States than in the European Union.889 Finally, Polish 

885 See Chapter 9. Transplantation to Lithuania, Section 9.3. Situation prior to the start of 
transplantation of the Acquis, Sub-Section 9.3.4. Economic Reforms and the Development of 
Competition Policy.
886 On the other hand, the basic structure and terminology used in the Law on Competition from 1992 
followed the European tradition. See: Keserauskas and Klimas (2004) 72.
887 See for a detailed overview Chapter 8. Transplantation to Poland, Section 8.5. What Was 
Transplanted in the Field of Competition Policy?, Sub-Section 8.5.1.2. Competition Policy.
888 See for a detailed overview Chapter 8. Transplantation to Poland,  Section 8.6. What Conditions 
Were Important?, Sub-Section 8.6.1. The early period.
889 However, this has changed later. In 1997 the European Commission published a Green Paper on 
‘Vertical Restrains in EC Competition Policy’ that initiated a review of the existent approach on 
vertical restraints, including distribution agreements. In result of this review was adopted Regulation 
2790/1999, which adjusted the conditions for exempting vertical deals. See more Chapter 7. The 
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competition policy, like in the United States, aimed at protecting competitors, rather 
than competition.890

Poland attempted to include the necessary adjustments in respect of Articles 81 and 82 
TEC891 when drafting the new Antimonopoly Law, mainly in the area of the 
prohibition of abuse of a dominant position in the market. Not all of these changes 
were resulting from the approximation commitment: some were response to the 
changing economic reality and institutional constraints. Thus, it appeared that the 
notification thresholds for intended mergers were too low in Poland, bearing in mind 
the country’s economic development and the scale of operations aimed at 
concentration. The too low notification thresholds, in turn, caused unnecessary costs 
to the Antimonopoly Office and by that diminished the effectiveness of the control of 
mergers. However, despite these approximation attempts, the European Commission
reported in November 1998 that Polish competition law was only partially harmonised 
with the Acquis Communautaire.892

In Lithuania too, the Law on Competition, despite numerous amendments, preserved 
the legal transplants from the American antitrust law and, thus, remained different 
from EU competition rules in several aspects.893 For example, the prohibition of 
agreements restricting or hampering competition covered only cartel agreements; 
vertical agreements were not covered at all; and norms prohibiting abuse of a 
dominant position did not provide for cases of collective domination and allowed 
exemptions from the prohibition of abuse of a dominant position. Also the way 
Lithuanian competition authority controlled the concentration of undertakings differed 
from the European practice. 894 First of all, the concept used for defining the 
prohibited concentration was narrower than that in the EU, because it did not include 
mergers and acquisitions of control and the control acquired by natural persons. Also, 
Lithuanian competition law did not foresee a procedure for the notification for 
intended concentrations. Finally, the procedural norms were underdeveloped, what 
could have potentially hampered the effective enforcement of competition law. For 
instance, there was no procedure to guarantee a person’s right to legal counsel and the 
right of economic entities to the protection of commercial secrets.

Object of Transfer: EU Competition Policy, Section 7.5. EU Competition Policy in the Period of
Transfer.
See also: The European Commission, 'COM(96) 0721 (Final): Commission Green Paper On Vertical 
Restrains' (JO C, 244/38, 1997).
890 See for a brief review: Fornalczyk (1992).
891 Note that Articles 81 and 82 TEC, ex Articles 85 and 86 of the Treaty of Rome, currently are 
Articles 101 and 102 TFEU.
892 The European Commission, 'COM (98) 701 (Final): Regular Report From The Commission On 
Poland's Progress Towards Accession' (17 December, 1998).
893 See for a detailed overview Chapter 9. Transplantation to Lithuania, Section 9.5. What was 
transplanted in the field of competition policy?, sub-Section 9.5.1.2. Competition Policy.
894 Klimas and Rainys (1997) 107.
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Table 11.4. Development of Competition Policy in Lithuania and Poland and 
integration to the European Union: the Approximation Requirement

Lithuania Poland

Pr
e-

Eu
ro

pe
an

 p
er

io
d

The competition authority consisting 
of Council and Executive Agency
(1992)

The Law on Competition (1992)

The Antimonopoly Office (1987)895

The Law on Combating Monopolistic 
Practices in the National Economy (1987) 

The Law on Business Activities (1988)*

The Law on Various Conditions of 
Consolidation of the National Economy 
(1989)*

Ea
rl

y 
Pe

ri
od

The Antimonopoly Court (1990)
The Law on Amendments in the Organisation 
and Activities of Co-operatives (1990)

The New Law on Counteracting 
Monopolistic Practices (1990)

The New Law on Counteracting Unfair 
Competition (1993)

The Antimonopoly Office was transformed to 
the Office of Competition and Consumer 
Protection (OCCP)(1996)

The Chief Inspector of the Commercial 
Inspection to the President of the Office 
(1996)

Pr
e-

ac
ce

ss
io

n Numerous amendments to 

the Law on Competition (1992)

Amendment to Law on Counteracting 
Monopolistic Practices: a general ban on 
entering monopolistic agreements (1996)896

The New Law on Counteracting 
Monopolistic Practices (1998)

Ac
ce

ss
io

n

The New Law on Competition (1999) The Act on Competition and Consumer 
Protection (2000)

* These laws contained parts on Competition Policy. See case study on Poland.

895 Antimonopoly Office (AMO), renamed to the Office for Competition and Consumer Protection 
(OCCP) (Urząd Ochrony Konkurencji i Konsumentów – UOKiK) in 1996.
896 The Law on Counteracting Monopolistic Practices (1990) was amended with a general ban on 
entering monopolistic agreements, which replaced the previous listing of barred agreements (1996).

The situation with compliance of competition legislation in both countries changed 
only in 1999, after each of them adopted the new laws on competition. In October that 
year the European Commission reported that progress was made in the efforts to align 
the competition legislation with Acquis Communautaire in Lithuania as well as in 
Poland. However, the adoption of the new Law on Competition in Lithuania was 
rather controversial, because it harmonised Lithuanian competition law with the law
that the European Community intended to change.

In its final Comprehensive Monitoring Report on Poland, the European Commission 
assessed the enforcement record as satisfactory and essentially meeting the 
commitments and requirements arising from the Accession Negotiations in the anti-
trust area. Poland was expected to be in a position to implement the acquis in this area 
as of accession.

With regard to Lithuania, the European Commission urged to raise the familiarity 
with antitrust rules, particularly on the part of the business world. Also, Lithuania was 
advised to adopt a more deterrent sanctioning policy in the area of antitrust and to 
develop a special training for judges.

In summary, a comparison of the development of competition policy in Lithuania and 
Poland renders a number of common features. For instance, both countries have 
chosen for American antitrust norms in the early period despite the existent 
geographical and cultural structural proximity to the European Union. In both 
countries, the relicts of American legal transplants, like the rules regarding vertical 
agreements, were preserved till the start of the accession period. Also, both countries 
succeeded in developing relatively strong competition policy enforcement authorities. 
However, in Poland, more than in Lithuania, the national competition agency played 
an important role in advising on the state’s economic policy. Moreover, it happened a
number of times that the Lithuanian Government overruled the decision of the 
Competition Council to create special conditions for the interest groups in the sugar 
industry and telecommunications.  Also, in Poland, more than in Lithuania, the 
competition policy in the early years aimed to at least passively support the country’s 
transition to the market economy. Finally, both countries transplanted all required 
norms in the area of competition policy acquis and fully implemented and enforced 
them before the closure of the Accession Negotiations.
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remarks, Lithuania promised to form a registry of state aid that very same year. 
Indeed, Lithuania adopted basic provisions on state aid control in 1997, and designed 
the surveillance rules to make the sector transparent in 1999, but this was not 
sufficient. Though the intensification of preparatory works resulted in the European 
Commission’s positive evaluation of Lithuanian efforts, approximation in the field of 
state aid control remained to be problematic, especially, with regard to the alignment 
of existing legislation. Some progress in drafting the state aid legislation was achieved 
only in 2000: the principles of the Acquis Communautaire on granting state aid were 
included into the new law on the monitoring of state aid and the amendments to the 
existing legislation on economic free zones.900

In summary, the transplantation of state aid control rules, differently from the 
approximation of national legislation with the competition Acquis Communautaire,
was more problematic in both countries. The difficulties of transition economies 
pushed national governments to apply different state aid schemes. In Poland, these 
schemes were more sophisticated and included a variety of indirect state aid measures 
as well as the establishment of special economic zones. In Lithuania, state aid was 
given based on an ad hoc principle. As a consequence, in both countries, but 
especially in Poland, the enforcement of transparent oversight of state aid was 
established only at the very end of the accession process.

900 See for a detailed overview Chapter 9. Transplantation to Lithuania, Section 9.5. What Was 
Transplanted in the Field of Competition Policy?, Section 9.5.2. Accession, Sub-Section 9.5.2.3. State 
Aid.

11.5. Development of State Aid Control in Lithuania and Poland

Already the Free Trade Agreement contained some considerations on the control of 
granting indirect state aid. The adjustment of the state aid system in Poland according 
to EC rules was set as one of the priorities of the National Programme of Preparation 
for Membership in the EU.

The most important achievement in the area of state aid control was the preparation of 
a draft law on the admissibility and the monitoring of state aid for entrepreneurs. The 
draft law, similarly as the Europe Agreement and EU law provisions of that time897,
took as a base the general prohibition to grant state aid, at the same time allowing for 
a number of derogations, modelled on the EC regulations.

However, Poland still used to apply a number of export aid schemes, which were 
incompatible with the Community acquis as well as with the Europe Agreement. The 
European Commission asked Poland to put in place a system to control all aid 
measures, including tax breaks offered to investors in the special economic zones, for 
which authorisation was granted before 2001. Also, Poland had to pay special 
attention to the rescue and re-structuring aid, as well as the research and development 
aid, particularly in the steel industry. The situation in the area of enforcement of state 
aid control rules was not fully satisfactory all the way until the autumn of 2003. 
Hence, Poland was able to resist the incorporation of unwanted rules till the very last 
moment. This shows Poland’s selective and thoughtful approach to the approximation 
of national legislation.898 The negotiations on state aid control were one of the most 
difficult for Poland. The European Union did not want to grant any exemptions or 
transitional periods in the field of state aid or antitrust. However, Poland managed to 
get a number of transitional arrangements, including the phasing-out of incompatible 
fiscal state aid, support for environmental protection, and the restructuring of the steel 
industry. 

In Lithuania, state aid control simply did not exist. State aid was given ad hoc to the 
industries in need and formed a part of the governmental economic policy.899

The situation did not change after the ratification of the Europe Agreement. Moreover, 
the Lithuanian Government continued to provide direct and indirect state aid to 
business entities. The European Commission, in its Opinion of July 1997, criticised 
Lithuania on the account that transparency was still lacking and that Lithuania should 
give priority to establishing an aid inventory. In reply to the European Commission’s 

897 Note, that in the text of the Agreement the reference is to Article 92 of the Treaty of Rome, later as 
Article 87 TEC, currently Article 107 TFEU.
898 For a detailed overview of negotiations issues in the area of state aid in Poland see Chapter 8. 
Transplantation to Poland, Section 8.5. What Was Transplanted in the Field of Competition Policy?, 
Section 8.5.2. Accession, Sub-Section 8.5.2.3.State Aid.
899 See Chapter 9. Transplantation to Lithuania, Section 9.5. What Was Transplanted in the Field of 
Competition Policy?, Section 9.5.1. Pre-Accession, Sub-Section 9.5.1.3. State Aid.
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schemes were more sophisticated and included a variety of indirect state aid measures 
as well as the establishment of special economic zones. In Lithuania, state aid was 
given based on an ad hoc principle. As a consequence, in both countries, but 
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900 See for a detailed overview Chapter 9. Transplantation to Lithuania, Section 9.5. What Was 
Transplanted in the Field of Competition Policy?, Section 9.5.2. Accession, Sub-Section 9.5.2.3. State 
Aid.
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transplants, and not the European ones, was influenced by the presence of the 
following three main conditions:

(1) There was (external) advocacy for the American legal transplant.
This condition can be associated with the ideational condition defined as ‘pressure 
forces as guided by ‘beliefs’ (a mobilised support)’ in the Theoretical Analytical 
Framework (TAF), but still differs from this condition as it was ‘external’ to the 
recipient country. Thus, in a given case, the existence of ‘external advocacy’ 
compensated the missing internal support.

(2) There was (external) technical assistance and financial support for incorporation 
and application of the American legal transplants, which helped to overcome a variety 
of institutional constraints linked to the availability of resources, past-experience, 
competence, and etc.: the institutional condition, which was not included in the TAF
initially. Thus, in a given case, the positive effect of ‘(external) technical assistance 
and financial support’ compensated for a number of other conditions, such as the 
missing facilitating structural conditions (‘similarity in bureaucracies’, ‘availability of 
economic resources’), or constraining institutional conditions (‘past policies that 
interact with existing policies’, ‘past experience’, ‘other institutional and 
organisational constraints’).

(3) The specific regulatory qualities of the American legal transplant matched the 
current policy needs of the recipient country, which made it more desirable for the 
governing elite of the recipient country:  the institutional condition, was not included 
in the TAF initially, but could to some extent be associated with the institutional 
condition of ‘high effectiveness of the prospected legal transplant as an alternative to 
existent policy and the associated payoffs’, if the alternative policy is interpreted as a
‘competing policy’. Also, it is not so much about the effectiveness of the chosen legal 
transplants, although this is also a relevant aspect, but more whether they better match 
the policy goals. Thus, this new institutional condition can be formulated as ‘a better 
match of the prospected legal transplant with the general policy as compared to any 
other alternative, including any competing legal transplant’. 

The analysis of the transplantation of competition policy to Lithuania revealed the 
same pattern in the early period. Similarly as Poland, Lithuania opted for the 
American regulatory transplants, which was a choice that could not have been made 
were it not for the advocacy of the US based experts of regulatory politics and the 
corresponding assistance schemes. Also, similarly as in Poland, the American 
transplants appeared to be a better match with a general economic policy of the 
government at that time. This latter circumstance is absolutely not surprising, because 
in designing economic reforms Lithuania was consulted by US economists that 
followed the tradition of the Chicago economic school.902

902 ibid.

Table 11.5. Development of State Aid Control in Lithuania and Poland and 
integration to the European Union: the Approximation Requirement

Lithuania Poland

No state aid control

1997 Basic provisions on 
state aid control 
(1997)

Draft law on admissibility and monitoring of state aid for 
entrepreneurs (1997)

First stage – identification of instruments for granting the aid 
and their assessment in terms of compliance with the EU 
regulations was completed (1997)

Elaboration of an inventory of state aid granted to 
entrepreneurs (1997)

1998

1999 Surveillance rules 
(1999)

2000 The OCCP started monitoring state aid granted to 
entrepreneurs (2000)

2001 Framework law on State Aid finally came into force 
(January 2001)

2002

2003 The enforcement of state aid rules was not satisfactory till 
autumn of 2003. 

The Commission stressed that more care is needed to ensure 
that state aid rules are correctly applied.

11.6. A Comparison of Sets of Necessary Conditions that shaped the 
Transplantation of EU Competition Policy and State Aid Control in 
Lithuania and Poland

11.6.1. The Early Period 

The analysis of conditions shaping the development of the competition policy in 
Poland during the early period allowed for the distinguishing of several necessary 
conditions.901 The analysis revealed that in the environment of competing foreign 
legal transplants of American and European origin, the choice for American legal 

901 See Chapter 8. Transplantation to Poland, Section 8.6. What Conditions were Important?
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recipient country. Thus, in a given case, the existence of ‘external advocacy’ 
compensated the missing internal support.

(2) There was (external) technical assistance and financial support for incorporation 
and application of the American legal transplants, which helped to overcome a variety 
of institutional constraints linked to the availability of resources, past-experience, 
competence, and etc.: the institutional condition, which was not included in the TAF
initially. Thus, in a given case, the positive effect of ‘(external) technical assistance 
and financial support’ compensated for a number of other conditions, such as the 
missing facilitating structural conditions (‘similarity in bureaucracies’, ‘availability of 
economic resources’), or constraining institutional conditions (‘past policies that 
interact with existing policies’, ‘past experience’, ‘other institutional and 
organisational constraints’).

(3) The specific regulatory qualities of the American legal transplant matched the 
current policy needs of the recipient country, which made it more desirable for the 
governing elite of the recipient country:  the institutional condition, was not included 
in the TAF initially, but could to some extent be associated with the institutional 
condition of ‘high effectiveness of the prospected legal transplant as an alternative to 
existent policy and the associated payoffs’, if the alternative policy is interpreted as a
‘competing policy’. Also, it is not so much about the effectiveness of the chosen legal 
transplants, although this is also a relevant aspect, but more whether they better match 
the policy goals. Thus, this new institutional condition can be formulated as ‘a better 
match of the prospected legal transplant with the general policy as compared to any 
other alternative, including any competing legal transplant’. 

The analysis of the transplantation of competition policy to Lithuania revealed the 
same pattern in the early period. Similarly as Poland, Lithuania opted for the 
American regulatory transplants, which was a choice that could not have been made 
were it not for the advocacy of the US based experts of regulatory politics and the 
corresponding assistance schemes. Also, similarly as in Poland, the American 
transplants appeared to be a better match with a general economic policy of the 
government at that time. This latter circumstance is absolutely not surprising, because 
in designing economic reforms Lithuania was consulted by US economists that 
followed the tradition of the Chicago economic school.902

902 ibid.
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legislation during the pre-accession, the American legal transplants were not fully 
replaced. As a result, national competition legislation in both Poland and Lithuania 
remained slightly different from EU competition rules.903 For example, in November 
1998 the European Commission reported that Polish competition policy is only 
partially approximated with EU law.
In Lithuania, differently than in Poland, the delay in approximation of national 
legislation in the field of competition was not really larger than in other policy fields. 
The European Commission evaluated Lithuania as not yet ready for membership and 
did not recommend starting the Accession Negotiations with Lithuania.

The case studies revealed that there were several ideational and institutional 
conditions that constrained the approximation of national law with the Acquis 
Communautaire. Most of these ‘constraints’ resulted from the variety of national 
interpretations of the EU approximation requirement, which created confusion about
the scope and the necessity of approximation of legislation yet before membership of 
the European Union. However, in Poland, the national reasoning for the need to 
approximate, as well as a strong commitment for approximation, helped to proceed 
with approximation. In Lithuania, the national reasoning for the need to approximate
was provided only after the negative decision of the European Council on Lithuania’s 
readiness to start the Accession Negotiations; that is, already at the start of accession.
Besides, in Lithuania, a number of institutional turbulences distorted the organisation 
and implementation of approximation activities. For example, in Lithuania, the central 
coordination of the approximation was ineffective, and thus, was more of a burden 
than support. Moreover, due to the inter-institutional conflict between the highest 
integration coordinating institutions, the launch of the PHARE projects for legal 
approximation of legislation, also in the field of competition policy, was delayed for 
almost four years; whereas the translation of the EU competition acquis was crucial at 
this stage of integration. All these institutional constraints caused the growing delay in 
transposition of EU competition rules in Lithuania.

Ideational and institutional conditions do explain the variation in the patterns of legal 
transplantation in Lithuania and Poland, but do not explain why, during the pre-
accession, both countries did not succeed in full approximation of national 
competition policy. 

Some changes in the competition policy were caused not by the approximation 
commitment, but by the changing economic reality and by institutional constraints,
like it was in the case of the setting of the notification thresholds for intended 
mergers.904 Moreover, the case study revealed that Poland was not keen to transplant 

903 See Section 11.4. Development of Competition Policy in Lithuania and Poland.
For a detailed overview see Chapter 9. Transplantation to Lithuania, Section 9.5. What was 
Transplanted in the Field of Competition Policy?, Section 9.5.1. Pre-Accession, Sub-Section 9.5.1.2. 
Competition Policy.
904 See Section 11.4. Development of Competition Policy in Lithuania and Poland. 

Thus, both Lithuania and Poland opted for the American legal transplants, despite 
existent geographical and cultural proximity and the growing political-economic 
closeness to the European Union. Moreover, Poland, whose political-economic 
proximity to the European Union was stronger than Lithuania’s, still chose and 
implemented the American legal transplants.  

This observation allows making the conclusion that the importance of structural 
proximity was relatively low in the early period due to a counteractive effect of the 
three above distinguished conditions: the (external) advocacy (ideational condition), 
the (external) technical assistance (institutional condition), the specific regulatory 
qualities of the legal transplant that better match the goals of the general policy than 
the alternative.

Thus, it is possible to state that in the environment of several competing foreign 
transplants, the choice for a particular legal transplant, including its reception, is 
determined by the presence of the (external) advocacy (ideational condition), the 
(external) technical assistance (institutional condition), the specific regulatory 
qualities of the legal transplant that (better) match the goals of the general policy, 
rather than the presence of any structural proximity. 

11.6.2. Pre-Accession

If in the early period ‘structural proximity and interdependence’ did not play any role 
in the choice and reception of particular legal transplants, then in the pre-accession
the situation changed: ‘structural proximity and interdependence’ were determining 
the whole process of legal transplantation. The national ratification of the Europe 
Agreement established the approximation commitment under national law, what 
explains why both Lithuania and Poland opted exclusively for the European legal 
transplants ever since the start of pre-accession.

In Poland, the effect of structural proximity was strengthened by the governing elite’s 
belief that membership in the European Union will be achieved in the short-term. 
Soon afterwards, Poland submitted an official application for membership in the 
European Union. In Poland, the approximation of national legislation with the Acquis 
Communautaire included not only transplantation of the EU regulatory models, but 
also a replacement of the American antitrust norms, despite their suitability for the 
current economic situation in Poland. Moreover, some European transplants in the 
field of a competition policy were excessive, like in the case of special rules to 
safeguard market entry, which was not a problem at that time in Poland. Thus, we can 
speak about ´a predisposition to the act of borrowing’, as influenced by the policy 
discourse, and the ‘preparedness to borrow’ in Poland. Lithuania followed Poland’s 
example and also submitted an official application for membership in the European 
Union. However, in both countries, despite numerous amendments to competition 
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legislation during the pre-accession, the American legal transplants were not fully 
replaced. As a result, national competition legislation in both Poland and Lithuania 
remained slightly different from EU competition rules.903 For example, in November 
1998 the European Commission reported that Polish competition policy is only 
partially approximated with EU law.
In Lithuania, differently than in Poland, the delay in approximation of national 
legislation in the field of competition was not really larger than in other policy fields. 
The European Commission evaluated Lithuania as not yet ready for membership and 
did not recommend starting the Accession Negotiations with Lithuania.
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Communautaire. Most of these ‘constraints’ resulted from the variety of national 
interpretations of the EU approximation requirement, which created confusion about
the scope and the necessity of approximation of legislation yet before membership of 
the European Union. However, in Poland, the national reasoning for the need to 
approximate, as well as a strong commitment for approximation, helped to proceed 
with approximation. In Lithuania, the national reasoning for the need to approximate
was provided only after the negative decision of the European Council on Lithuania’s 
readiness to start the Accession Negotiations; that is, already at the start of accession.
Besides, in Lithuania, a number of institutional turbulences distorted the organisation 
and implementation of approximation activities. For example, in Lithuania, the central 
coordination of the approximation was ineffective, and thus, was more of a burden 
than support. Moreover, due to the inter-institutional conflict between the highest 
integration coordinating institutions, the launch of the PHARE projects for legal 
approximation of legislation, also in the field of competition policy, was delayed for 
almost four years; whereas the translation of the EU competition acquis was crucial at 
this stage of integration. All these institutional constraints caused the growing delay in 
transposition of EU competition rules in Lithuania.

Ideational and institutional conditions do explain the variation in the patterns of legal 
transplantation in Lithuania and Poland, but do not explain why, during the pre-
accession, both countries did not succeed in full approximation of national 
competition policy. 

Some changes in the competition policy were caused not by the approximation 
commitment, but by the changing economic reality and by institutional constraints,
like it was in the case of the setting of the notification thresholds for intended 
mergers.904 Moreover, the case study revealed that Poland was not keen to transplant 

903 See Section 11.4. Development of Competition Policy in Lithuania and Poland.
For a detailed overview see Chapter 9. Transplantation to Lithuania, Section 9.5. What was 
Transplanted in the Field of Competition Policy?, Section 9.5.1. Pre-Accession, Sub-Section 9.5.1.2. 
Competition Policy.
904 See Section 11.4. Development of Competition Policy in Lithuania and Poland. 
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the existent policy and low associated payoffs’, as state aid control was neither 
effective, nor transparent during pre-accession. Rather, a better match of the existent 
practice in the field of state aid control with the interests of the national (strategic) 
industry and the national government that supported that industry had been more 
important. For example, the Lithuanian Government aided falling industries and 
companies and even regularly overruled the decisions of the national Competition 
Council. At the same time, Poland continued to apply a number of export aid 
schemes, which were incompatible with the Community Acquis. Morover, 
implementation of the European competition policy and state aid control rules would 
make this practice illegal.

On the other hand, as the analysis of the object of transfer related qualities and 
conditions revealed, the EU competition policy, and even more so state aid control 
rules, was not an ‘easy’ transplant to transpose. None of the possible object of transfer
related facilitating conditions were present, while two additional conditions, ‘the 
changing transplant’, in the case of the EU competition policy, and ‘the missing 
transplant’, in the case of the EU state aid control, were constraining the 
transplantation process. However, all these object of transfer related conditions do not 
need to be considered, if the countries did not even try to transpose, because they had 
other considerations regarding the timing and the necessity of approximation of 
national competition policies with Acquis Communautaire, as well as with regard to 
transposing of European state aid control rules into their national legal systems. Thus, 
it can be said that the generally present ´ predisposition to the act of borrowing’, as 
influenced by the policy discourse, and the ‘preparedness to borrow’, were not 
‘translated’ into the field of competition policy and state aid control due to the 
determining importance of the two other necessary conditions: the lack of the 
ideational condition, ‘a belief about the necessity to borrow now’, as well as the 
presence of the institutional condition ‘effectiveness of the existent policy and low 
associated payoffs’.

11.6.3. Accession

The analysis of transplantation of the EU competition policy and state aid control 
rules during the accession period revealed the facilitating effect of both structural 
conditions, such as growing ‘political and economic proximity and interdependence’,
as well as institutional conditions, such as ‘the EU system of support and control’. 

For example, in Lithuania, the approximation of national legislation acquired a 
different meaning: it became the possibility to get an invitation to start the Accession 
Negotiations for membership of the European Union. Thus we can say that the reason 
for approximation of legislation was associated with the strong ‘felt needs’ to join the 
European Union, which, being a strong psychological condition, strengthened the 
argument for the need for approximation.

state aid control rules, because, on the one hand, the economic reality forced to 
continue state aid to some strategic industries, like steel; and, on the other hand, 
Poland wanted to stimulate export through a number of export aid schemes, which 
were incompatible with the Community acquis.

The case study on transplantation to Poland revealed several other causes for 
approximation delay in the field of competition policy, and, especially, state aid 
control. First of all, the incorporation of the European legal transplants in the field of 
competition policy and, especially, state aid control, was considered as a future 
project, rather than a present necessity. Thus, it can be said that there was no 
ideational condition that can be named as ‘a belief about the necessity to borrow 
now’. The confusion about the extent and necessity of approximation further 
strengthened that belief. Second, the existent competition rules that contained features 
of American antitrust law were in many aspects more suitable for the Polish economic 
situation of that time than the European regulatory models. Thus, the existent policy 
‘was effective and the payoffs associated with it were low’.

It seems that in Lithuania, these two aspects were also important: (1) the belief that 
approximation of national competition policy can be done in the future, and (2) the 
effectiveness of the existent competition policy. Thus, we can speak about the same 
conditioning set in both countries. However, as mentioned above, there were a 
number of additional institutional and ideational constraints in Lithuania that hindered 
the approximation process during pre-accession, such as (1) the absence of national 
reasoning for the need to approximate that would strengthen the approximation 
commitment, as it happened in Poland; and (2) the institutional constraints that 
developed due to the institutional turbulences and the ineffective central coordination 
of approximation activities, unlike in Poland. 

Thus, it can be concluded that even though there was ‘a predisposition to the act of
borrowing’ and the ‘preparedness to borrow, due to the lack of the ideational 
condition ‘a belief about the necessity to borrow now’ as well as the presence of the 
institutional conditions ‘effectiveness of the existent policy and low associated 
payoffs’, competition policy in both Poland and Lithuania was not fully approximated 
before the accession. In Lithuania, the approximation in the field of competition 
policy during pre-accession was even more hindered by a missing ideational condition 
‘national reasoning for the need to approximate’ and other institutional constraints
that developed due to the institutional turbulences and the ineffective central 
coordination of approximation activities, unlike in Poland.
With regard to the approximation of national legislation in the field of state aid 
control it seems that in both countries the main condition was not the ‘effectiveness of 

For a detailed overview see Chapter 8. Transplantation to Poland, Section 8.5. What was Transplanted 
in the Field of Competition Policy?, Section 8.5.1. Pre-Accession, Sub-Section 8.5.1.2. Competition 
Policy.
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the existent policy and low associated payoffs’, as state aid control was neither 
effective, nor transparent during pre-accession. Rather, a better match of the existent 
practice in the field of state aid control with the interests of the national (strategic) 
industry and the national government that supported that industry had been more 
important. For example, the Lithuanian Government aided falling industries and 
companies and even regularly overruled the decisions of the national Competition 
Council. At the same time, Poland continued to apply a number of export aid 
schemes, which were incompatible with the Community Acquis. Morover, 
implementation of the European competition policy and state aid control rules would 
make this practice illegal.

On the other hand, as the analysis of the object of transfer related qualities and 
conditions revealed, the EU competition policy, and even more so state aid control 
rules, was not an ‘easy’ transplant to transpose. None of the possible object of transfer
related facilitating conditions were present, while two additional conditions, ‘the 
changing transplant’, in the case of the EU competition policy, and ‘the missing 
transplant’, in the case of the EU state aid control, were constraining the 
transplantation process. However, all these object of transfer related conditions do not 
need to be considered, if the countries did not even try to transpose, because they had 
other considerations regarding the timing and the necessity of approximation of 
national competition policies with Acquis Communautaire, as well as with regard to 
transposing of European state aid control rules into their national legal systems. Thus, 
it can be said that the generally present ´ predisposition to the act of borrowing’, as 
influenced by the policy discourse, and the ‘preparedness to borrow’, were not 
‘translated’ into the field of competition policy and state aid control due to the 
determining importance of the two other necessary conditions: the lack of the 
ideational condition, ‘a belief about the necessity to borrow now’, as well as the 
presence of the institutional condition ‘effectiveness of the existent policy and low 
associated payoffs’.

11.6.3. Accession

The analysis of transplantation of the EU competition policy and state aid control 
rules during the accession period revealed the facilitating effect of both structural 
conditions, such as growing ‘political and economic proximity and interdependence’,
as well as institutional conditions, such as ‘the EU system of support and control’. 

For example, in Lithuania, the approximation of national legislation acquired a 
different meaning: it became the possibility to get an invitation to start the Accession 
Negotiations for membership of the European Union. Thus we can say that the reason 
for approximation of legislation was associated with the strong ‘felt needs’ to join the 
European Union, which, being a strong psychological condition, strengthened the 
argument for the need for approximation.
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harmonisation of national provisions on competition with the Acquis Communautaire,
the attempts to refer to EU law in explaining the application of the transplanted legal 
norm, were often challenged in administrative courts.

11.7. Concluding Remarks

What conclusions can be drawn concerning the relative importance of structural, 
ideational, institutional, and psychological conditions? Here is a summary of 
conclusions made after the comparison of the sets of conditions that determined the 
patterns of legal transplantation of EU competition policy and state aid control rules to 
Poland and Lithuania. 

The Early period

Thus, both Lithuania and Poland have chosen for the American legal transplants, 
despite geographical, cultural and growing political-economic proximity to the 
European Union. It should be mentioned that although Poland had stronger political-
economic proximity to the European Union than Lithuania, it still chose for the 
American legal transplants. Thus, the importance of structural proximity was 
relatively low in the early period due to a counteractive effect of the three above 
distinguished conditions: the (external) advocacy (ideational condition), the (external) 
technical assistance (institutional condition), the specific regulatory qualities of the 
legal transplant that better match the goals of the general policy than the alternative 
(institutional condition).

Thus, it is possible to state that, in general, in the environment of several competing 
foreign transplants, the choice for a particular legal transplant, including its reception, 
is determined by the presence of the (external) advocacy (ideational condition), the 
(external) technical assistance (institutional condition), the specific regulatory 
qualities of the legal transplant that (better) match the goals of the general policy, 
rather than the presence of any structural proximity. 

Pre-Accession

Although during the pre-accession period structural proximity to the European Union
was strengthening, the approximation of national laws in the field of competition 
policy and state aid was not as effective: there were still remains of the American 
legal transplants. Besides, there were a number of ideational and institutional 

The case study revealed that when progress in approximation of national legislation 
became a political criterion to start and proceed with the Accession Negotiations, the 
government in both countries got more involved in the approximation process. This 
greater involvement of the government could be observed in the strengthening of 
coordination and control of approximation activities. However, in the case of 
approximation of national legislation in the field of competition policy and state aid 
control, this greater involvement of the government was not as important, if not 
irrelevant. In fact, in both cases, in Lithuania and in Poland, the government was the 
one who ‘postponed’ the approximation of national competition laws, as well as the 
transposition and the enforcement of state aid control provisions. 

Further, a comparison of the sets of conditions, which shaped the pattern of 
transplantation of EU competition policy and state aid control in Lithuania and 
Poland, revealed several differences. For example, the case study on transplantation of 
EU competition policy and state aid control rules in Poland revealed how the 
involvement of social partners into the preparatory stage of drafting national 
negotiations positions permitted to reduce the potential opposition in the later stage of 
legal approximation. 

On the other hand, the transplantation of EU state aid control rules was not as easy in 
Poland, due to Government’s responsiveness to various business interests. Indeed, 
Poland introduced the remaining, not that beneficial, changes to the national 
legislation on state aid control at the very final stage of integration. In its attempt to 
accommodate various interest groups, Poland’s government continued special 
exemptions of taxes, free economic zones, and other direct and indirect measures of 
state support. This confirms the importance of ideational condition grouped under the 
category of ‘pressure and opposition forces’. For example, ‘opposition’ and ‘pressure 
forces as guided by beliefs’, where ‘beliefs’ refer to the interests of some interest 
groups.

However, in Lithuania, the approximation processes of national legislation took a
different form, since consultations with societal and business groups were not carried 
extensively. Indeed, the accepted negotiations strategy, which aimed at speeding up 
the accession preparations, did not allow for extensive deliberations on negotiations 
positions. Lithuania had only two years to complete negotiations, thus, there was 
factually little time to prepare positions if the Accession Negotiations had to be 
completed by 2002. Consequently, Lithuania was among the first to approximate 
national legislation in the field of competition policy and state aid, as well as the fits 
to close the negotiations in the chapter on competition policy. 

Moreover, the time pressure on Lithuania had also other consequences, such as the 
increased risks of the capture by interests due to changes in the legislative process.
Also, in Lithuania, the problem of the legality of making references to EU law
remained. Though the Law on Competition envisaged that the main aim of that law is 
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harmonisation of national provisions on competition with the Acquis Communautaire,
the attempts to refer to EU law in explaining the application of the transplanted legal 
norm, were often challenged in administrative courts.
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ideational, institutional, and psychological conditions? Here is a summary of 
conclusions made after the comparison of the sets of conditions that determined the 
patterns of legal transplantation of EU competition policy and state aid control rules to 
Poland and Lithuania. 

The Early period

Thus, both Lithuania and Poland have chosen for the American legal transplants, 
despite geographical, cultural and growing political-economic proximity to the 
European Union. It should be mentioned that although Poland had stronger political-
economic proximity to the European Union than Lithuania, it still chose for the 
American legal transplants. Thus, the importance of structural proximity was 
relatively low in the early period due to a counteractive effect of the three above 
distinguished conditions: the (external) advocacy (ideational condition), the (external) 
technical assistance (institutional condition), the specific regulatory qualities of the 
legal transplant that better match the goals of the general policy than the alternative 
(institutional condition).

Thus, it is possible to state that, in general, in the environment of several competing 
foreign transplants, the choice for a particular legal transplant, including its reception, 
is determined by the presence of the (external) advocacy (ideational condition), the 
(external) technical assistance (institutional condition), the specific regulatory 
qualities of the legal transplant that (better) match the goals of the general policy, 
rather than the presence of any structural proximity. 

Pre-Accession

Although during the pre-accession period structural proximity to the European Union
was strengthening, the approximation of national laws in the field of competition 
policy and state aid was not as effective: there were still remains of the American 
legal transplants. Besides, there were a number of ideational and institutional 
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On the other hand, Poland’s Government was, probably, too receptive to different 
social and corporate interests. Not only different social parties were involved into the 
preparatory stage of drafting national negotiations positions, but also their interests 
were protected using the means of the state aid policy. Indeed, Poland introduced the 
remaining changes to the national legislation on state aid control already after the 
closure of negotiations.

The delay to approximate national state aid control rules, including the ending of the 
direct and indirect measures of state support, confirms the importance of a number of 
ideational conditions, such as ‘opposition’ and ‘pressure forces as guided by beliefs’, 
where ‘beliefs’ refer to the interests of some interest groups.

In summary, the analysis of transplantation of the EU legal norms in the field of 
competition policy and state aid control revealed different determining conditions as 
compared to the general course of approximation. Due to a very regulatory nature of 
the competition policy and the importance of state aid in the post-transitional 
economies, the main conditions specific to the transplantation of the EU competition 
policy and state aid control rules were ideational, namely, ‘the pressure forces as 
guided by beliefs’.

constraints that further hindered approximation of competition and state aid law in
Lithuania than Poland.

With regard to the approximation of national legislation in the field of state aid 
control it seems that in both countries there was also ‘the opposition to change’905

from different corporate groups and the Government that supported these groups.

Thus, it can be said that the presence of such conditions as ´predisposition to the act 
of borrowing’, as influenced by the policy discourse, and the ‘preparedness to 
borrow’, were not sufficient, due to the importance of other conditions, such as: a 
missing ideational condition ‘a belief about the necessity to borrow now’, a present
institutional condition ‘effectiveness of the existent policy and low associated payoffs’
(competition policy), and ‘the opposition to change’ (state aid).

Accession

During the accession period the facilitating effect of structural conditions, such as 
growing ‘political and economic proximity and interdependence’,  as well as 
institutional conditions, such as ‘the EU system of support and control’, was more 
visible. Moreover, the reason for the approximation of legislation was finally 
associated with the psychological condition of ‘felt needs’ to join the European Union.

Also, as progress in approximation of national legislation with the Acquis 
Communautaire was interpreted as a political criterion to start the Accession 
Negotiations, national governments became keen to involve into in the approximation 
process, mainly, by strengthening coordination and control of approximation 
activities. However, in the field of competition policy and state aid control this 
resulted in a greater independence of the regulatory agencies, which, in fact, was 
requested by the European Commission. Nevertheless, in Lithuania, the increased 
formal independence of the national competition authority, did not guarantee the 
better enforcement of competition policy and state aid control rules: the Lithuanian 
Government continued to overrule the decisions of the Competition Council. At the 
same time, the attempts to refer to EU law in explaining the application of the 
transplanted legal norm, were often challenged in administrative courts.

The time pressure on Lithuania had indirectly shaped the pattern of transplantation. 
As the Government chose to pursue the fast negotiations strategy, and due to the time 
constrains, almost no consultations with social and corporate parties were carried. On 
the other hand, this allowed closing the negotiations in the chapter on competition 
policy already at the very beginning of the Accession Negotiations.

905 The ‘no opposition’ condition.
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12.1. Introduction

The main aim of this chapter is to provide a theoretical explanation for the
transplantation of the Acquis Communautaire to aspirant countries by identifying the 
necessary conditions, explaining the underlying causal mechanisms, and identifying 
the intervening conditions.
Therefore, the main questions leading the analysis and reasoning in this chapter are:
(1) what necessary conditions shaped the process of legal transplantation?, (2) what 
causal mechanisms did they activate?, and (3) which intervening conditions 
diminished (or strengthened) the effect of necessary conditions and how?

The analysis of the causal mechanisms generated under these necessary conditions, 
including the exploration of their hindrances and their effects, will help to establish 
the extent to which the necessary conditions determined the pattern of legal 
transplantation in the aspirant countries. At the end, the complex interplay between 
the necessary and the intervening conditions will be clarified and explained.

The first section defines the decisive events, after which the process of legal 
transplantation acquired another quality, as well as the related necessary conditions,
which were responsible for this qualitative change of the legal transplantation process. 
The second section describes the deviant case with regard to the effect of the 
necessary conditions. The case studies revealed the general approximation delay in 
Lithuania as compared to Poland, despite the determining effect of the two necessary 
conditions on the promotion of and the furthering of the transplantation of the Acquis 
Communautaire and the approximation of national laws. The next section discusses 
the main causes of deviation in order to establish which recipient country related 
structural, institutional, and ideational conditions constrained the approximation 
promoting effect of the necessary conditions in Lithuania and what the causal 
mechanisms were. The final section introduces the main conclusions of this chapter 
and discusses the extent of application of the developed theoretical explanation for 
explaining legal transplantation patterns in other aspirant countries and beyond.
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12.1. Introduction

The main aim of this chapter is to provide a theoretical explanation for the
transplantation of the Acquis Communautaire to aspirant countries by identifying the 
necessary conditions, explaining the underlying causal mechanisms, and identifying 
the intervening conditions.
Therefore, the main questions leading the analysis and reasoning in this chapter are:
(1) what necessary conditions shaped the process of legal transplantation?, (2) what 
causal mechanisms did they activate?, and (3) which intervening conditions 
diminished (or strengthened) the effect of necessary conditions and how?

The analysis of the causal mechanisms generated under these necessary conditions, 
including the exploration of their hindrances and their effects, will help to establish 
the extent to which the necessary conditions determined the pattern of legal 
transplantation in the aspirant countries. At the end, the complex interplay between 
the necessary and the intervening conditions will be clarified and explained.

The first section defines the decisive events, after which the process of legal 
transplantation acquired another quality, as well as the related necessary conditions,
which were responsible for this qualitative change of the legal transplantation process. 
The second section describes the deviant case with regard to the effect of the 
necessary conditions. The case studies revealed the general approximation delay in 
Lithuania as compared to Poland, despite the determining effect of the two necessary 
conditions on the promotion of and the furthering of the transplantation of the Acquis 
Communautaire and the approximation of national laws. The next section discusses 
the main causes of deviation in order to establish which recipient country related 
structural, institutional, and ideational conditions constrained the approximation 
promoting effect of the necessary conditions in Lithuania and what the causal 
mechanisms were. The final section introduces the main conclusions of this chapter 
and discusses the extent of application of the developed theoretical explanation for 
explaining legal transplantation patterns in other aspirant countries and beyond.
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refers to the legal principle pacta sunt servanda within the international law, which 
requires the signing party to respect the treaty obligations, including the implication 
that national law cannot be invoked as justification for a failure to meet the 
obligations.908

However, the national ratification of the association agreements by the aspirant 
countries established the legal approximation commitment even before these 
agreements came into force internationally. The case studies have revealed that 
aspirant countries were willing to ratify the Europe Agreements as soon as possible, 
meaning that the obligation to approximate national legislation was established 
several years prior to the international enforcement of the agreements.

12.2.1.2. The EU System of ‘Control and Support’

The grounds for establishment of the EU system of ‘control and support’, which 
included control of the progress made in the legal approximation and the technical and 
financial assistantship for approximation activities, were laid down already in the pre-
accession period. After the European Council in Copenhagen committed to the 
enlargement goal and defined the membership criteria for the aspirant countries, the 
European Commission prepared the Pre-Accession Strategy and developed a number 
of new instruments, including the White Paper on the preparation of the associated 
countries for the integration into the internal market, Structured Dialogue, the PHARE 
programme , and etc., that would promote transplantation of the Acquis 
Communautaire. However, at the start of the accession period the European 
Commission introduced a complex, multitier system for monitoring the progress made 
by aspirant countries, which included internal as well as external experts and 
institutions from different member states and applicant countries. The information 
about the progress made was collected through a variety of enlargement policy 
frameworks and instruments, like the Accession Partnerships and the pre-accession 
screening.

12.2.2. The Decisive Events for the Legal Transplantation Process 

These observations allow the identification of the two decisive events, from which the 
process of transplantation changed qualitatively through the above-described causal 
mechanisms.

• The first identified decisive event refers to the national ratification of the 
Europe Agreement: the act that established the approximation requirement, 
formulated by the European Union and included into the concerned agreement, 

908 The two exceptions to pacta sunt servanda principle are the peremptory norms and clausula rebus 
sic stantibus.

12.2. The Decisive Events and the Necessary Conditions

12.2.1. The Process of Transfer Related Conditions 

The analysis of the EU enlargement process906 allowed for identification of two 
formal instruments that were conceived by the European Union in order to promote 
and direct the process of transplantation of EU legal rules and norms to the legal 
systems of aspirant countries: (1) the approximation requirement, and (2) the EU 
system of ‘control and support’.

These two formal instruments are interpreted as contextual institutional conditions
relating to the process of transfer. Both conditions, were, in fact, setting the rules and 
procedures for the whole process of transplantation of the Acquis Communautaire,
including approximation of national legislation in the aspirant countries. These two 
contextual conditions had to ascertain the correct course for legal transplantation: the 
system of ‘control and support’ – through its numerous institutional instruments, 
whereas the approximation requirement – through the generation of the causal 
mechanism that would promote the transplantation of the EU legal rules and norms. 

12.2.1.1. The Approximation Requirement

The approximation requirement was first established as a formal requirement for any 
potential candidate during the European Summit in Copenhagen.907 The 
approximation requirement relied on a causal mechanism, which, through created 
external incentive – the perspective of membership in the European Union – would 
promote the transplantation of the Acquis Communautaire to aspirant countries. 

Later, the approximation requirement was included into the texts of the Europe 
Agreements that formalised it and created direct reasons for the approximation of 
national legislation. The signing of the Europe Agreements would create the 
obligation on the side of the associated countries to approximate national legislations 
with the provisions of the Treaty of the European Union. The obligation for 
approximation was based on two considerations: first of all, countries entering 
association (and presumably a closer relationship in the future) have to commence 
approximation of national legislation; second, the signing of the agreement creates a 
formal obligation under international treaties law. Thus, the first consideration refers 
to the motivation of the aspirant countries seeking to establish an association with the 
European Union and it rests on ideational logic of the claim; the second consideration 

906 See: Chapter 6. The Process of Transfer.
907 For analysis of the decisions of the Copenhagen European Council Summit see: Chapter 6. The 
Process of Transfer, Section 6.2.2. Pre-Accession.
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the Association Agreement, by transforming the EU-imposed approximation 
requirement into the legal approximation commitment under national law, would
promote the transplantation of EU law by establishing formal obligations for national 
governments to take action for arranging the approximation activities that would 
result in approximation progress. 

The logic of the causal mechanism here rests on the formal legal principle of the Rule 
of Law909. Consequently, the argument that the national approximation commitment
did not create any obligation is invalidated. This circumstance makes the 
approximation commitment a very strong condition with regard to the legal 
transplantation process.

Thus, the national approximation commitment, established by the national ratification 
of the Europe Agreement was the necessary condition that promoted and determined 
legal transplantation of the EU legal rules and norms during the whole pre-accession 
period. The effect of this condition should be primarily associated with an
institutional logic of the argument, which explains the behaviour of the ‘actor’ as 
shaped by man-made institutions, organisations, and rules that might change over the 
time as opposed to structural logic, which refers to exogenously given structures, 
such as geographical or political proximity and interdependence. However, this factor 
also indirectly increased structural proximity between the recipient country and the 
system exporting legal transplants.

12.2.3.2. Participation in the Accession Partnerships

Though the importance of the approximation commitment did not diminish as such, 
the effect of this condition was overshadowed by the new institutional and structural 
conditions, which played a more important role. The start of the Accession 
Partnerships brought a qualitative change to the integration process as well as to the 
process of the transplantation of EU law.

Therefore, participation in the Accession Partnership can be seen as the main 
necessary condition that determined to large extent the course of the legal 
transplantation process in the aspirant countries during the accession period.

909 The principle of Rule of Law is here understood in the most common meaning as accepted by United 
Nations: “the rule of law refers to a principle of governance in which all persons, institutions and 
entities, public and private, including the State itself, are accountable to laws that are publicly 
promulgated, equally enforced and independently adjudicated, and which are consistent with 
international human rights norms and standards. It requires, as well, measures to ensure adherence to 
the principles of supremacy of law, equality before the law, accountability to the law, fairness in the 
application of the law, separation of powers, participation in decision-making, legal certainty, 
avoidance of arbitrariness and procedural and legal transparency”. (S/2004/616)

as a formal approximation commitment under the national law of the aspirant 
country. 

• The second identified decisive event is associated with the start of 
participation in the process of the Accession Partnerships: participation in the 
Accession Partnership put the aspirant countries into a highly institutionalised 
and structured process, which furthered the approximation of national 
legislation. By the same, the approximation requirement was employed as a 
political criterion in the accession process. This created additional external 
incentives for the transplantation of law and approximation of legislation.

These two decisive events created a number of institutional and ideational conditions 
that, through generated causal mechanisms, promoted and furthered the 
transplantation of EU law as well as the approximation of national legislation with the 
Acquis Communautaire. The causal mechanisms generated by these decisive events
also increased structural proximity between the recipient countries and the legal 
transplants exporting system, which had a facilitating effect on the reception of 
foreign legal transplants.

Most importantly, these two decisive events provided the foundation for two 
determining necessary conditions: the national approximation commitment, which 
was the main condition promoting and furthering legal transplantation of the EU legal 
rules and norms during the pre-accession period; and participation in the Accession 
Partnerships, which through its numerous instruments, as well as the organisation of 
the process, furthered the legal transplantation during the accession period.

12.2.3. The Necessary Conditions in Explaining the Legal Approximation

12.2.3.1. The National Approximation Commitment

After national ratification, the Europe Agreements were incorporated into national 
legal systems. By this act, the not-yet-internationally-binding approximation 
requirement was transformed into a national commitment to approximate legislation 
under national law. This, in turn, created duties for the national governments to meet 
the approximation requirement. As a result, the governments were obliged to initiate 
and organise the approximation of national legislations. Normally, this would include 
the establishment of responsible institutions and agencies, the drafting of secondary 
legislation, introduction of adjustments to the legislative procedures, assignment of 
the needed financial means, and the establishment of the supervision and control 
mechanisms. Consequently, it is possible to conclude that the national ratification of 
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the Association Agreement, by transforming the EU-imposed approximation 
requirement into the legal approximation commitment under national law, would
promote the transplantation of EU law by establishing formal obligations for national 
governments to take action for arranging the approximation activities that would 
result in approximation progress. 

The logic of the causal mechanism here rests on the formal legal principle of the Rule 
of Law909. Consequently, the argument that the national approximation commitment
did not create any obligation is invalidated. This circumstance makes the 
approximation commitment a very strong condition with regard to the legal 
transplantation process.

Thus, the national approximation commitment, established by the national ratification 
of the Europe Agreement was the necessary condition that promoted and determined 
legal transplantation of the EU legal rules and norms during the whole pre-accession 
period. The effect of this condition should be primarily associated with an
institutional logic of the argument, which explains the behaviour of the ‘actor’ as 
shaped by man-made institutions, organisations, and rules that might change over the 
time as opposed to structural logic, which refers to exogenously given structures, 
such as geographical or political proximity and interdependence. However, this factor 
also indirectly increased structural proximity between the recipient country and the 
system exporting legal transplants.

12.2.3.2. Participation in the Accession Partnerships

Though the importance of the approximation commitment did not diminish as such, 
the effect of this condition was overshadowed by the new institutional and structural 
conditions, which played a more important role. The start of the Accession 
Partnerships brought a qualitative change to the integration process as well as to the 
process of the transplantation of EU law.

Therefore, participation in the Accession Partnership can be seen as the main 
necessary condition that determined to large extent the course of the legal 
transplantation process in the aspirant countries during the accession period.

909 The principle of Rule of Law is here understood in the most common meaning as accepted by United 
Nations: “the rule of law refers to a principle of governance in which all persons, institutions and 
entities, public and private, including the State itself, are accountable to laws that are publicly 
promulgated, equally enforced and independently adjudicated, and which are consistent with 
international human rights norms and standards. It requires, as well, measures to ensure adherence to 
the principles of supremacy of law, equality before the law, accountability to the law, fairness in the 
application of the law, separation of powers, participation in decision-making, legal certainty, 
avoidance of arbitrariness and procedural and legal transparency”. (S/2004/616)
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the Copenhagen criteria, the implementation of which was continuously monitored 
and evaluated, including a yearly review in the Polish Lower House of the Parliament. 
After all of these, the adjustment of programming documents took place.910 In result, 
Poland established an effective system for the coordination and implementation of 
approximation activities that included control of the process, assessment of progress, 
and a subsequent adjustment of approximation objectives even before the European 
Commission introduced any programming.

In contrast to that, in Lithuania, the national ratification of the Association Agreement
did not lead to significant changes in the process of approximation of national 
legislation and transplantation of the Acquis Communautaire. Although in this period 
Lithuania established a number of institutions for the coordination of integration to 
the European Union and organisation of approximation activities; including the 
setting up of a special Ministry of European Affairs for the coordination of all 
domestic integration related processes, and even the development of the European 
Integration Units at ministries; this did not lead to factual approximation. In fact, the 
approximation activities did not move further than establishing various institutions, 
units, and commissions. This gives the impression that Lithuanian government 
thought that it was sufficient to establish the institutions for the fulfilment of the 
approximation commitment. 

Moreover, it appeared that the established institutions were not effective in the 
accomplishment of their coordination tasks. The unsatisfactory progress in the 
coordination of approximation activities was reported in the document evaluating 
PHARE programmes that aimed at supporting approximation of law in Lithuania: 
“although the Lithuanian Government issued a number of programming documents, 
the coordination of preparatory works continued to be very weak”911.

Also, during the pre-accession period, the legislative procedure did not really ensure 
the conformity of legislative drafts with the Acquis. There was only one measure 
included in the adjustment of the legislative process and it was not effective. This 
measure included a statutory requirement to provide a supporting explanation on the 
conformity of the legislative draft with the Acquis Communautaire. However, this
requirement was formulated in a vague language and was not strict enough. 
Moreover, the same piece that voiced the requirement foresaw a possibility to submit 
a legislative draft without a supportive explanation if initiators could not prepare it. 
This possibility of submitting a legislative draft without supporting explanation 
remained as long as until1999.

910 See Chapter 8. Transplantation to Poland, Section 8.2. Integration to the EU and Legal 
Approximation, Section 8.2.2. Pre-Accession, Sub-Section 8.2.2.2. The Governmental Action For 
Approximation.
911 See details in Chapter 9. Transplantation to Lithuania.

First of all, participation in the Accession Partnerships put aspirant countries through 
a highly institutionalised and structured process. This process ensured that all 
approximation tasks were identified, prioritised, monitored, controlled, and, internally 
as well as externally, evaluated. Thus, there were new, externally imposed,
institutional conditions that could effectively further the transplantation of EU law, as 
well as the approximation of national legislation with the Acquis Communautaire.

Second, during the accession period, the approximation requirement was employed as 
a political criterion for establishing both the candidate country’s readiness to start the 
Accession Negotiations, as well as the advancement to be made in the Accession 
Negotiations. This new function of the approximation requirement openly linked 
progress in approximation with the specific stage in the integration process. This 
linkage made clear to the aspirant countries that without progress in the field of legal 
approximation no further steps will be made in the integration process. In that way,
additional political incentives were created to promote the transplantation of EU law
and the approximation of national legislations. The causal mechanism explained here,
which was triggered by this new political role of the approximation requirement,
incited the appearance or strengthening of a number of ideational conditions, such as 
‘pressure forces, as guided by ‘beliefs’’ (a strong push from the ruling elite, mobilised 
support) or ‘predisposition to borrowing’; that, as reported in the literature, contribute 
to ‘successful’ transplantation of legal rules.

Third, participation in the Accession Partnership changed the political status of 
aspirant countries from associated to candidate ones, and by that increased structural 
proximity to the European Union, which, subsequently made the transplantation of the 
Acquis Communautaire easier. 

Finally, the launch of the Accession Partnerships can be interpreted as the decisive
event that caused the appearance of new conditions, including the generation of the 
causal mechanism for the creation of external incentives. 

12.3. The Deviant Case of Lithuania 

However, the case studies revealed the general approximation delay in Lithuania, as 
compared to Poland, despite the determining effect of the two necessary conditions on 
the promotion of transplantation of the Acquis Communautaire and the approximation 
of national laws. 

Indeed, in Poland the national ratification of the Europe Agreement resulted in a real 
spur of approximation activities: the Polish government carried out an internal 
screening of legislation; prepared a continuous programme for the adjustment of 
legislative activities; prepared “white papers” on the economic and legal aspects of 
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the new ones developed. Thus, Lithuania’s case, when the causal mechanism of the
approximation commitment was not as effective as in Poland in promoting the 
approximation of national legislation and transplantation of the Acquis 
Communautaire, shall be interpreted as deviant with regard to the expected effect of 
the determining condition.

It seems that the promoting effect of the national approximation commitment on the 
approximation of national legislation was hindered by several ‘problems and 
developments’ that generated the appearance of a number of constraining conditions.
The question is thus: which recipient country related structural, institutional, and 
ideational conditions hindered the effect of the approximation commitment and what 
were the underlying causal mechanisms? The following sections review and discuss 
those external and recipient country related conditions whose presence or absence 
explain why the national approximation commitment, as a fundamental condition for 
describing and theorising the approximation process, had a more limited impact in 
Lithuania than in Poland.

Four ‘problems and developments’ that generated the appearance of a number of 
constraining conditions, are identified: ideational constraints that resulted from 
‘understanding and communication problems’, ideational and institutional constraints 
that were caused by ‘real and perceived legal issues’, institutional constraints that are 
associated with ‘deficiencies of the organisational structure’, and institutional 
constraints that resulted from ‘the stress of accession’.  

12.4. The Main Causes 

12.4.1. Problems of Understanding & Communication 

12.4.1.1. Confusion about the Essence of the Approximation Requirement

One of the impediments for the approximation process was caused by the confusion 
about the essence of the approximation requirement and the subsequent interpretation 
of it as a ‘weak’ requirement in the national legal and political discourse in Lithuania.

The analysis of the Lithuanian public legal discourse on the meaning and scope of 
approximation, as well as the requirement to approximate national legislation,
revealed that at the beginning it was not absolutely clear what the approximation 
requirement entailed. For example, there were suggestions that the Europe Agreement 
did not require that Lithuania accepts the law literally and in its entirety, and that it 
requires a degree of harmonisation of two independent legal systems, which would 

As a result, Lithuania was lagging behind, as compared to Poland and other aspirant 
countries, in transplanting the Acquis Communautaire and approximating national 
legislation. Consequently, the European Commission assessed Lithuania as not yet 
ready for membership in the European Union. Following the Commission’s advice, 
the Luxembourg European Council did not invite Lithuania to start the Accession 
Negotiations. The Commission’s assessment, and even more the decision of the 
European Council, shocked Lithuania’s government. Awoken after a period of “slow 
approximation”, Lithuania was both desperate and highly motivated to do everything 
in order to get an invitation to start the Accession Negotiations.

Participation in the Accession Partnership offered to Lithuania the so desperately
needed help in achieving progress in both approximation of national legislation as 
well as transplantation of the EU legal rules and norms. In the Accession 
Partnerships, all approximation tasks were identified, prioritised, funded, assisted if 
needed, and evaluated. For Poland that was not new, because Poland had established a 
similar system at home, as early as after the national ratification of the Europe 
Agreement in 1992. For Lithuania it was the last chance to get on the train leaving for
Europe in the year 2004. In the end, participation in the Accession Partnership helped 
Lithuania to achieve sufficient progress in the approximation of national legislation 
and transplantation of the Acquis Communautaire in order to be invited to start the
Accession Negotiations.

However, even participation in the Accession Partnership could not solve or 
compensate negative consequences created by issues that appeared in the pre-
accession period. The relatively late ratification of the Europe Agreement, and then 
also the little progress during the pre-accession period, caused that there was an 
enormous amount of laws that still had to be approximated. This, together with the 
consequences of the past domestic institutional turbulences and the continuing 
problems of the administrative corpus, provided that the amount of accumulated 
approximation tasks by the start of accession was much bigger in Lithuania than in 
Poland. At the same time, Lithuania was still busy with developing its general legal 
framework after the years of occupation. To add to it all, the time pressure for “being 
in time” was growing: Lithuania still had to get its invitation to start the Accession 
Negotiations. And then two years later, when Lithuania finally got it, there were only 
two years left for negotiations.

Thus, in Lithuania, differently from as in Poland, the national ratification of the 
Europe Agreement, which established the approximation commitment under national 
law, although stimulated the establishment of various institutions for the coordination
of integration process and organisation of approximation activities, did not result in 
the advancement of approximation of national legislation, or the transplantation of the 
Acquis Communautaire. Only with participation in the Accession Partnership was 
Lithuania able to succeed in the approximation of national legislation and the 
transplantation of the Acquis Communautaire; although several issues remained and 
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the new ones developed. Thus, Lithuania’s case, when the causal mechanism of the
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One of the impediments for the approximation process was caused by the confusion 
about the essence of the approximation requirement and the subsequent interpretation 
of it as a ‘weak’ requirement in the national legal and political discourse in Lithuania.

The analysis of the Lithuanian public legal discourse on the meaning and scope of 
approximation, as well as the requirement to approximate national legislation,
revealed that at the beginning it was not absolutely clear what the approximation 
requirement entailed. For example, there were suggestions that the Europe Agreement 
did not require that Lithuania accepts the law literally and in its entirety, and that it 
requires a degree of harmonisation of two independent legal systems, which would 
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interpretation, making national competition law identical to EU competition law 
would have gone beyond the formal requirement imposed on the parties by the 
Europe Agreement.916

Furthermore, in the early years, the European Commission was explaining that legal 
harmonisation had to be approached in the same manner, as it was understood in the 
European Union. Since harmonisation within the common market allowed for a 
certain flexibility in the scope of harmonisation, especially within the framework of 
the New Approach to Harmonisation, aspirant countries interpreted the approximation 
requirement as a ‘weak’ requirement. For example, in both Lithuania and Poland, the 
state institutions responsible for coordination of the approximation processes
interpreted the approximation requirement as “not directly obligating” and 
“unconditional”: the Lithuanian European Law Department stated that “requirement 
is formulated in such a manner that it does not directly obligate to harmonise national 
law”917; whereas the Polish Legislative Council held that the requirement does not 
establish an “unconditional obligation for absolute approximation”918.

The European Commission, recognising the confusion around the substance and scope 
of the approximation requirement, in the prepared the White Paper on the preparation 
of the associated countries for the integration into the internal market provided the 
clarifying guidelines and rules on approximation of national legislation. 

However, this document was equally confusing: although the White Paper referred to 
the progressive application of the competition provisions, the same paper identified 
the approximation tasks in the field of competition policy as belonging to the 
priorities of the first phase of the approximation process. Besides, the White Paper
had neither the status of an international treaty, nor the status of national law. 
Therefore, the European Commission’s clarifications on approximation in the White 
Paper did not take away the weakness of the formulation of the approximation 
requirement in the association agreements. As a result, the legal approximation 
requirement remained ambiguously formulated and thus continued to be perceived as 
a ‘weak’ requirement among applicant countries. 

12.4.1.3. The Missing Remedy: National Reasoning for the Need to Approximate 

Notwithstanding ‘the confusion about the essence of the approximation requirement’,
which, as it was exposed, was the result of vague formulation and inconsistent 

916 Hölscher and Stephan (2004).
917 See: “Ir nors šis straipsnis suformuluotas taip, kad tiesiogiai neįpareigoja derinti nacionalinę 
teisę(…)” in Teisės Konsultantas, 'Aktualus Interviu: Ar Teisės Harmonizavimas Reiškia Jos 
Modernizavimą? Europe Teisės Departamento Prie Lietuvos Respublikos Vyriausybės Generalinis 
Direktorius Prof. Habil. Dr. Vilenas Vadapalas' (2002) 1.
918 In Polish: “progresywne dostosowanie nowych aktów prawnych”.

create preconditions for the realisation of the objectives of the Association established 
in the Agreement.912 This shows that Lithuanian lawyers in their interpretation of 
harmonisation followed the concept of harmonisation in the common market.913 On 
the other hand, political association entails a unilateral approximation of existent and 
future national legislation on the side of the applicant country.
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stated that the associated country agrees “to use its best endeavours to ensure that 
future legislation is compatible with legislation of the European Community”914.
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introduced earlier than in other policy areas, the Europe Agreements required that the
associated countries adopt competition law regimes that converge around principles of 
EU competition law. Subsequently, even some western legal scholars interpreted a so 
formulated requirement in a minimalist way whereby convergence is interpreted as 
bringing the national law into a “general harmony” with EU law.915 According to this 

912 Masiokas (1997) 47.
913 See: Chapter 6. The Process of Transfer, Section 6.3. The Substance of the Approximation 
Requirement, Sub-Section 6.3.1. The Concept of Legal Approximation in the EU.
914 See: Article 68 Ch. III of the Europe Agreement with Poland. In Lithuanian Europe Agreement: 
“Lithuania should endeavour to ensure that its legislation will be gradually made compatible with the 
legislation of the European Community”. See: Article 69 Ch. III in the Europe Agreement with 
Lithuania.
915 Fingleton et al. (1996) 55.
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had neither the status of an international treaty, nor the status of national law. 
Therefore, the European Commission’s clarifications on approximation in the White 
Paper did not take away the weakness of the formulation of the approximation 
requirement in the association agreements. As a result, the legal approximation 
requirement remained ambiguously formulated and thus continued to be perceived as 
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which, as it was exposed, was the result of vague formulation and inconsistent 
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Lithuanian legal system. The later adopted Constitution changed the general monistic 
approach by underlining the importance of parliamentary ratification. However, the 
Law on International Treaties remained for long time unchanged until October 1995,
when the Constitutional Court clarified that ratified international treaties were a 
constituent part of the Lithuanian legal system and that they have the force of law in 
the territory of Lithuania, and shall be applied in the same way as laws of Lithuania. 
However, in the final part of the ruling, the Constitutional Court mixed up everything 
again by noting that the system of the co-ordination of international and national law 
is based on the rule that international treaties are subject to incorporation into the 
national legal system. The Constitutional Court’s ruling’s ambitious wording about
ratified treaties’ position created doubts about the direct applicability of international 
treaties, including the concluded Europe Agreement.

The related issue about the superiority of the international treaties in the national legal 
system was also resolved only in 1999, when the new Law on International Treaties
established that provisions of the international treaties ratified by the parliament will 
have priority over national laws, though not over the Constitution of Lithuania. 

These two issues about the direct applicability and the superiority of provisions of the 
international treaties in the Lithuanian legal system contributed to the development of 
other issues, namely, that Lithuanian courts and state executive agencies preferred to 
circumvent the application of the signed international treaties, including the 
provisions of the ratified Europe Agreement, if that was possible.

12.4.2.2. (Mis)perception about Making References to EU law

In Lithuania, national courts interpreted making references to the Acquis 
Communautaire as attempts to apply foreign law, which is prohibited. Thus, also any 
reference to EU law to explain the meaning of the norm was treated as an attempt to 
apply foreign law; even in the cases when the authority was applying the legal norm 
transplanted from EU law, as it was with some competition policy provisions. 

For example, in 2001, when the Lithuanian Competition Council made a reference to 
EU secondary law in an explanation to a punitive decision, the legality of this decision 
was challenged before the administrative court. The administrative court accepted the 
appeal on these grounds despite the fact that the new Law on Competition from 1999 
explicitly stated in its first article that one of the purposes of this law is to seek for the 
harmonisation of the Lithuanian competition policy with European Union law.
Thus, not only the practice of making references to EU law was rare, but also the 
attempts made for the purpose of explaining the application of the norm could easily 
become the subject of an administrative review.

communication, Poland was able to overstep this impediment, but Lithuania wasn’t. 
The case study revealed that Poland was able to develop several ‘remedies’ that 
solved ‘the problem of confusion’ and established a strong approximation 
requirement. For example, by giving official clarifications that emphasised the 
‘strong’ meaning of the approximation requirement, but also by developing a strong 
national reasoning for the need for approximation of national legislation and 
transplantation of the Acquis Communautaire, which had a constitutional back up.
Later, when the prospects of membership of the European Union became more 
realistic and Poland submitted its application for membership of the European 
Union,919 the need for the harmonisation of national legislation was linked with the 
country’s aspiration for membership in the European Union. 

Differently, Lithuania did not establish a strong approximation requirement until the 
European Commission issued the negative Avis regarding Lithuania. However, by that 
time, the framework of approximation tasks prescribed in the Europe Agreement was 
exceeded and replaced by new frameworks linked to the Accession Partnerships. 
Also, Lithuania’s official clarifications about the need for approximation were rather 
circular: Lithuanian Legal Bureau simply referred to the obligations created by the 
Europe Agreement and practical importance of harmonisation. Thus, the need for
approximation was not linked with membership goals of the Lithuanian state, like it 
was done in Poland. However, such association of the need for approximation with 
the strategic national goal and, later, with a fact of formal application for membership 
in the European Union, would substantially strengthen the approximation 
requirement, as well as the position of the Acquis Communautaire in Lithuanian legal 
system.

12.4.2. Real and Perceived Legal Issues

12.4.2.1. The Problem of International Treaties in the National Law 

In Lithuania the position of international treaties in the national legal system was not 
clear until 1999. Two issues should be mentioned here: the question of direct 
applicability of the signed international treaties, and the question of superiority of 
provisions of the international agreements with regard to different national laws.
The question of direct applicability of the provision of the signed international treaties 
arose after the adoption of the Constitution, which changed the existent approach, and 
remained till the mid of accession. Thus, the first Law on International Treaties from 
1991920 introduced a monistic approach to the international treaties within the 

919 Poland submitted its application for membership of the European Union on 8 April 1994.
920 The Seimas of the Republic of Lithuania, 'The Law Of The Republic Of Lithuania Of 1991 On 
International Treaties' (Official Gazette “Valstybės Žinios”, No 16-415, 1991).



Explaining lEgal TransplanTs

407

Lithuanian legal system. The later adopted Constitution changed the general monistic 
approach by underlining the importance of parliamentary ratification. However, the 
Law on International Treaties remained for long time unchanged until October 1995,
when the Constitutional Court clarified that ratified international treaties were a 
constituent part of the Lithuanian legal system and that they have the force of law in 
the territory of Lithuania, and shall be applied in the same way as laws of Lithuania. 
However, in the final part of the ruling, the Constitutional Court mixed up everything 
again by noting that the system of the co-ordination of international and national law 
is based on the rule that international treaties are subject to incorporation into the 
national legal system. The Constitutional Court’s ruling’s ambitious wording about
ratified treaties’ position created doubts about the direct applicability of international 
treaties, including the concluded Europe Agreement.

The related issue about the superiority of the international treaties in the national legal 
system was also resolved only in 1999, when the new Law on International Treaties
established that provisions of the international treaties ratified by the parliament will 
have priority over national laws, though not over the Constitution of Lithuania. 

These two issues about the direct applicability and the superiority of provisions of the 
international treaties in the Lithuanian legal system contributed to the development of 
other issues, namely, that Lithuanian courts and state executive agencies preferred to 
circumvent the application of the signed international treaties, including the 
provisions of the ratified Europe Agreement, if that was possible.

12.4.2.2. (Mis)perception about Making References to EU law

In Lithuania, national courts interpreted making references to the Acquis 
Communautaire as attempts to apply foreign law, which is prohibited. Thus, also any 
reference to EU law to explain the meaning of the norm was treated as an attempt to 
apply foreign law; even in the cases when the authority was applying the legal norm 
transplanted from EU law, as it was with some competition policy provisions. 
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EU secondary law in an explanation to a punitive decision, the legality of this decision 
was challenged before the administrative court. The administrative court accepted the 
appeal on these grounds despite the fact that the new Law on Competition from 1999 
explicitly stated in its first article that one of the purposes of this law is to seek for the 
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institution was later corrected with the establishment of the new Ministry on European 
Affairs. However, the Ministry of Foreign Affairs did not give up its competences in 
the coordination of integration. This created a situation, in which two ministries were 
competing for the decision making power in the issues related to integration, 
including the administration of external funds for approximation activities.
As the Ministry on European Affairs, which was formally responsible for the 
coordination of integration and approximation activities, appeared to be sensitive to 
political intrigues and changes to the political cycle, after two years of not very 
successful performance, it was closed and the new institution was created.

12.4.3.2. Organisation of Approximation Activities

The other shortcoming in the organisational structure, as revealed in the comparison 
of Lithuania and Poland, was the ineffective organisation of approximation activities.

The case study revealed that the Ministry on European Affairs failed to establish its 
authority and influence over the alignment process in sectorial ministries.923 It was 
reported that the inter-ministerial meetings at the senior level that decided upon 
policies and priorities were accidental, infrequent, inadequately prepared and poorly 
attended. 
The lack of inter-ministerial coordination not only hindered the integration process, 
but also obstructed the reception of technical and financial support from the European 
Union aimed at organising the translation of the Acquis Communautaire, as well as 
the approximation of national legislation. In result, hardly any PHARE project was 
started before 1997. The European Commission’s report on Lithuania’s progress in 
1998 noted that Lithuanian laws are frequently amended while the establishment of 
proper implementation structures often lags behind: “To a certain extent, this is due to 
a lack of administrative capacity and, at times, to the absence of clearly defined 
medium-term strategies.”924

12.4.3.3. Adjustment to the Legislative Process

Next to the first two shortcomings, there were also deficiencies in the adjustments of 
the legislative process that were introduced to promote the approximation of national 
legislation.925

923 See Chapter 10. Transplantation to Poland and Lithuania compared:Establishing Differences, 
Section 10.4. Development of Approximation Activities, Sub- Section 10.4.1. Organisation of 
Approximation Activities.
924 The European Commission, 'COM (98) 706 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession'' (1998) 17.
925 Chapter 10. Transplantation to Poland and Lithuania compared:Establishing Differences, Section 
10.4. Development of Approximation Activities, Sub- Section 10.4.2. Amendments to the Legislative 
Process.

At the same time, Lithuanian administrative courts were rather reluctant to provide 
any reasoning with regard to the reference made to EU law in cases, even when it was 
the main subject of the case. Only in a few cases would the Lithuanian Supreme 
Administrative Court dare to elaborate on the legality and reasons of making the 
references to EU law. But even then, the Supreme Administrative Court reasoned that 
a reference made to EU law should be treated as an enlightenment of a national legal 
provision in an international context of the interpretation. 

On the other hand, the law of Lithuania did not explicitly provide formal legal 
grounds for making references to the EU treaties law, and even less so for the 
application of EU secondary law. The Constitution of Lithuania provided only a 
general description of the status of international treaties that were ratified by the 
Seimas. Moreover, according to Article 138 of the Lithuanian Constitution, EU 
secondary law could not be applied because it cannot be regarded as an international 
law ratified by the Parliament.

Only after the accession to the European Union did the Lithuanian Parliament adopt 
the Constitutional Act on the “Membership of the Lithuanian Republic in the EU”921

that supplemented the Constitution. The Constitutional Act provided inter alia that the 
European Union law shall be a constituent part of the Lithuanian legal system: the 
Acquis Communautaire must be applied directly if such application stems from the 
founding treaties and in case of conflict, grants supremacy to EU law over national 
law.922 Thus, it was once more time confirmed that the Lithuanian Constitution 
provides the legal basis for the application of the Acquis Communautaire in Lithuania.

12.4.3. Shortcomings of Organisational Structure 

12.4.3.1. (Mis)coordination of Integration and Approximation 

The comparison of the organisational structure for the coordination of integration and 
approximation in Lithuania and Poland revealed that the way the coordination of 
domestic integration processes and approximation activities was arranged during the 
pre-accession period in Lithuania impeded the effect of the necessary condition.

It was wrong from the beginning to set up the coordination of integration and 
approximation at the Ministry of Foreign Affairs, making one of its departments 
responsible for these tasks. The initial misplacement of the main coordinating 

921 The Seimas of the Republic of Lithuania, 'The Law Supplementing The Constitution Of The 
Republic Of Lithuania With The Constitutional Act “On Membership Of The Republic Of Lithuania In 
The European Union” And Supplementing Article 150 Of The Constitution Of The Republic Of 
Lithuania (No. IX-2343) Of 13 July 2004,' (Valstybės žinios (Official Gazette), No 111-4123, 2004). 
922 For a more detailed discussion see: Vadapalas and Jarukaitis (2003) 473-488; Jarukaitis (2006).
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proper implementation structures often lags behind: “To a certain extent, this is due to 
a lack of administrative capacity and, at times, to the absence of clearly defined 
medium-term strategies.”924

12.4.3.3. Adjustment to the Legislative Process

Next to the first two shortcomings, there were also deficiencies in the adjustments of 
the legislative process that were introduced to promote the approximation of national 
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923 See Chapter 10. Transplantation to Poland and Lithuania compared:Establishing Differences, 
Section 10.4. Development of Approximation Activities, Sub- Section 10.4.1. Organisation of 
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924 The European Commission, 'COM (98) 706 (Final): Regular Report From The Commission 
Lithuania's Progress Towards Accession'' (1998) 17.
925 Chapter 10. Transplantation to Poland and Lithuania compared:Establishing Differences, Section 
10.4. Development of Approximation Activities, Sub- Section 10.4.2. Amendments to the Legislative 
Process.
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This general weakness of the Lithuanian public administration became an even bigger 
issue during the accession process, when speed in the approximation of national 
legislation became a crucial condition for being in time for accession.

12.4.4. The Stress of Accession: Time-Pressure, Workload, and Trade-Offs 

During the accession, Lithuania and Poland experienced similar problems: the amount 
of legislative acts that had to meet the compliance requirement was growing rapidly as 
the process of accession progressed and the Accession Negotiations were started –
first in Poland and two years later in Lithuania. There was lack of legal specialists, 
who could prepare the thousands of opinions, and there was a time constraint. Later, 
during the process of the Accession Negotiations, progress in approximation
determined progress in negotiations, because opening and closing of chapters was 
directly linked to the degree of harmonisation of national legislation with the Acquis 
Communautaire.

However, it seems that the problem of handling the growing amount of legislative acts 
that had to be in compliance with EU law was more acute in Lithuania than in Poland. 
First of all, Lithuania entered the pre-accession period. Since Lithuania did not pro-
actively harmonise its legislation with the Acquis Communautaire, the first actions in 
the approximation, like the institutional organisation of approximation activities, were 
initiated only after national ratification of the Europe Agreement in 1996. In addition 
to this, the domestic inter-institutional conflict and political intrigues between the key 
integration and approximation coordinating institutions caused the institutional 
instability and even further delays in approximation. 

Moreover, it seems that Lithuania was not really aware about the scope and nature of 
approximation. As it was explored in the case study, the participants of the integration 
process in Lithuania later reported that, in fact, the real eye-opener about the scope of 
approximation was completion of the Commission’s Questionnaire on the progress 
made in transplantation of EU legal rules and norms. Also, only after filling out the
Questionnaire did the Lithuania’s Government prepare the first document that 
prioritised and planned the approximation activities – the National programme for 
works on legal harmonisation.

Indeed, it seems that the Lithuanian Government thought that integration to the 
European Union is primarily the issue of effective diplomacy, and had in mind that 
old traditional diplomacy, not the modern (economic) diplomacy. It was only later 
realised that integration to the European Union should include internal legal and 
economic preparations and thus the coordination of the process of integration and 
approximation was moved from the Ministry of Foreign Affairs to the newly 
established European Committee under the Government, which had the necessary 
expertise in house. At the same time, Lithuania was still busy with developing the 

First of all, these adjustments were introduced relatively late, only at the beginning of 
1996. Then, the adjustments introduced were not really effective, because they did not 
ensure that the adopted legislative acts will be in compliance with the Acquis 
Communautaire: providing the supporting explanation with a new legislative draft 
was not obligatory and could be omitted if initiators of the draft could not prepare 
such a declaration on the conformity. Later the requirement for providing an 
explanation on conformity of the parliamentary legislative draft with “the documents 
of the European Union” was made more explicit, but the possibility of getting a 
permission to not submit the supporting explanation remained until as late as the new 
Statute was drafted and approved in 1999.

12.4.3.4. The General Lack of Public Administration Experience

The fourth shortcoming of the organisational structure refers to the ‘general lack of 
public administration experience’ with regard to policy drafting, planning, 
implementation, and enforcement. 

It was noted already in the preliminary external comparison of Lithuania and Poland 
that during Soviet times, the Lithuanian Government only had an executive function, 
without substantial decision-making powers.926 For example, even the larger state-
owned companies (all companies in Lithuania were state-owned at that time) were 
controlled directly by the Central Planning Bureau of the Soviet Union. As a result, 
Lithuania’s government was rather inexperienced in state regulatory affairs.927

The lack of regulatory and administrative experience caused that the first regulatory 
attempts were not very successful. For example, this was the main reason for the 
delayed development of a modern banking system. The delay in developing a banking 
system caused delays in all other economic policy areas. This in turn caused delays in 
approximation of national legislation. 

The case study revealed that the lack of administrative experience was often 
accompanied with incompetence. For example, there were cases when new  drafts of 
commercial laws incorporated the regulatory models of public law, including the 
application of the imperative method of construing a legal norm.928 At the same time, 
there was too little attention paid towards appropriate educating and training the
public administration.929

926 See Chapter 5. Research Strategy for Empirical Investigation & Selection of Case Studies, Section 
5.2. Selection of Cases, Sub-Section  5.2.6. Preliminary External Comparison of Poland and Lithuania, 
Sub-Section 5.2.6.1. Differences in Past (Soviet) Experience.
927 Chapter 5. Research Strategy for Empirical Investigation & Selection of Case Studies, Section 5.2. 
Selection of Cases, Sub-Section  5.2.6. Preliminary External Comparison of Poland and Lithuania, 
Sub-Section 5.2.6.3. Differences Socio-Economic Structure and Institutions.  
928 See: Masiokas (1997) 49.
929 See: Simanska and Nikšaitė (1998).
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12.5. Final Conclusion

The transplantation of EU law to aspirant countries was driven by two contextual
conditions related to the process of transfer: (1) the approximation requirement, and 
(2) the EU system of ‘control and support’. The effect of both conditions is explained 
with a reference to the institutional logic of the claim. Both conditions developed 
formal institutional structures that would promote the legal transplantation of the EU 
legal rules and norms. The institutionalisation of the process had to ensure that the 
Acquis Communautaire is transplanted: the approximation requirement created ‘the 
reason’ for the legal transplantation process to start and continue, whereas the EU 
system of ‘control and support’, a kind of a ‘carrot and stick’ approach, had to 
facilitate overcoming institutional and ideational impediments on a way.

The analysis has revealed that during the early period, when the approximation 
requirement was not yet formally established, both countries were importing other 
legal transplants than the European ones. For example, both Lithuania and Poland 
opted for the American antitrust provisions instead of the EU regulatory norms, 
despite geographical and cultural closeness and growing political-economic 
proximity to the European Union. Thus, the impact of structural proximity condition
on the choice of legal transplants was relatively low, because of a counteractive effect 
of the three necessary recipient country related conditions: the (external) advocacy 
(ideational condition), the (external) technical assistance (institutional condition), the 
specific regulatory qualities of the legal transplant that better matched the goals of 
the general policy than the alternative (institutional condition).

However, after the national ratification of the Europe Agreement both countries opted 
exclusively for the legal transplants of the European Union. Thus, the national 
ratification of the Europe Agreement was a decisive event in the process of legal 
transplantation. Moreover, from that moment, not only were the aspirant countries 
opting for the EU legal rules and norms, but they were also approximating the 
remaining national legislation with the Acquis Communautaire. The analysis of 
individual case studies revealed that the national ratification of the Europe Agreement 
was a decisive event because it established the approximation requirement as a formal 
commitment under the national law of the aspirant country.

The second decisive event was the launch of the Accession Partnerships, since 
participation in the Accession Partnerships put aspirant countries through a highly 
institutionalised and structured process that furthered the required approximation of 
national legislations with the Acquis Communautaire and created conditions for the 
effective enforcement of the EU system of ‘control and support’.

state’s general legal framework after the years of Soviet occupation, including the 
reform of the inherited judicial system. 

On top of that, Lithuania had smaller capacities to deal with the growing amount of 
approximation tasks. Not only because Lithuania is a “smaller” country than Poland, 
whose population is ten times larger than Lithuania’s930, but also because of specific 
issues within the “administrative corpus” of Lithuania, such as the deep-rooted 
nepotism, the shortage of good legal specialists, inexperience, and the lack of legal 
knowledge, especially with regard to the EU legal principles, etc. 931

That all, whereas the pressure for “being in time” was growing. Lithuania still had to 
get its invitation to start the Accession Negotiations. And then, two years later, when 
Lithuania finally got the invitation, there were only two years left for negotiations. 
This explains why Lithuania’s administration was making trade-offs with quality in 
order to speed up the approximation of national legislation.

Finally, the comparative analysis, as well as case study on transplantation in 
Lithuania, unveiled that not only did legal approximation in Lithuania start relatively 
late, but also that it was more about the quantity, than quality. Whereas Poland,
already from the very beginning, established a sophisticated preliminary assessment 
procedure of legislative drafts on compliance with the Acquis Communautaire, which 
ensured the quality of approximation of national legislation; Lithuania introduced a
preliminary assessment procedure of legislative drafts rather late, only during the 
accession period. Moreover, in an attempt to diminish the growing delay in the 
process of approximation of national legislation with the Acquis Communautaire,
Lithuania’s Parliament introduced the so-called fast track procedure. However, the
fast track procedure not only speeded-up the process of passing new laws and 
amendments that were included into the approximation programme, but also allowed 
to bypass thorough parliamentary debates.  

930 That the size of country is directly related to its “administrative” capacities in the sense of amount of 
work that the country’s administration is capable to complete in a given time evidences the example of 
Malta and Cyprus. Both countries in their preparation for membership of the European Union lacked 
administrative capacities to deal with approximation of national legislations, but especially in the area 
of translation of Acquis Communautaire to national languages.
931 For a detailed argumentation see Chapter 9. Transplantation to Lithuania, Section 9.2. Integration 
to the EU and Legal Approximation, Sub-Section 9.2.3. Accession, Sub-Section 9.2.3.3. The Legislative 
Process.
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Since the urgency causal mechanism did accelerate the transplantation of the EU legal 
norms into national legislation, but did not provide for thoroughness, the quality of 
approximation remains questionable. Indeed, there were cases, when the regulatory 
models of public law were incorporated into the drafts of commercial laws, or when 
the imperative method was applied in construing a legal norm in private law.
Thus, the question is to what extent the process of approximation during the accession 
period resembled the process of erecting Potemkin villages. 

The Ideational and Institutional Constraints of a Deviant Case

Then, back to the analysis of the causes of the deviant case of Lithuania, it was 
established that there can be four ‘problems and developments’ distinguished: 
‘understanding and communication problems’, ‘real and perceived legal issues’,  
‘deficiencies of the organisational structure’, and ‘the stress of accession’. These four 
‘problems and developments’ generated a number of ideational and institutional
constraints that limited the effectiveness of the national approximation commitment.
As a result, the causal mechanism for approximation, as generated by the 
establishment of the national approximation commitment, was levelled by a number 
of typical for Lithuania’s case ideational and institutional constraints. 

The Transplantation in the field of Competition Policy and State Aid Control

The study of transplantation of the EU legal rules and norms in the field of 
competition policy and state aid control, revealed a deviation from the general pattern 
of approximation in both countries. Though the determining effect of the two 
necessary conditions, the national approximation commitment and participation in the 
Accession Partnership, was the same, the sets of recipient country related conditions
were different. 

In the field of competition policy, the lack of the ideational condition ‘a belief about 
the necessity to borrow now’, as well as the presence of the institutional conditions 
‘effectiveness of the existent policy and low associated payoffs’, levelled the effect of 
the causal mechanism for approximation during the pre-accession period.

In the field of state aid control, it seems that in both countries the main condition was
not the ‘effectiveness of the existent policy and low associated payoffs’, as state aid
control was neither effective, nor transparent during the pre-accession period, but 
rather the existent governmental practice of the economic policy, which is the 
‘opposition forces as guided by beliefs’. For example, Poland’s Government 
continued to support the national industry in need through a variety of indirect state 
aid measures. Similarly, the Lithuanian Government tended to overrule the decisions 
of the national competition council. Thus, the constraining conditions were not 

The national approximation commitment not only created a formal duty internally, but 
also provided a legal basis for the governmental, administrative, and judicial action 
within the political and legal system of the aspirant country. Thus, the national 
approximation commitment triggered the causal mechanism(s) for the complete 
approximation of national legislations with the Acquis Communautaire.

However, the qualitative comparative analysis of approximation activities in 
Lithuania and Poland revealed the limited effect of the national approximation 
commitment. Thus, Lithuania is a deviant case with regard to the expected 
determining effect of this necessary condition. The causal mechanism, which was 
triggered by the national approximation commitment, did not lead to significant 
results in the transplantation of EU legal norms and the approximation of national 
legislation with the Acquis Communautaire in Lithuania. As a result, the European 
Commission assessed the results of Lithuania’s efforts in the field of approximation of 
national legislation as insufficient for the start of the Accession Negotiations.

It was only participation in the Accession Partnership that both facilitated and 
accelerated the approximation of national legislation in Lithuania through advanced 
guidance and supervision of approximation activities, as well as evaluation and 
review of the progress made. Ultimately, the sufficient progress in the approximation 
of national legislation with the Acquis Communautaire was attained, and Lithuania 
was invited to start the Accession Negotiations in the year 2000. 

The late start of the Accession Negotiations created the urgency for being in time. The 
Accession Negotiations had to be finished by the year 2002 in order to have a chance 
of joining the European Union already in 2004. One may think “what difference does 
it make whether it is year 2004 or year 2007?”, but for Lithuania that was a question 
of life or death. 

Thus, the late start of the Accession Negotiations instigated the stress, here referred to
as ‘the stress of accession’, in Lithuania. The ‘accession stress’ triggered the urgency 
causal mechanism to further the approximation. However, although this urgency 
causal mechanism was effective in accelerating the approximation of national 
legislation, it did not safeguard the thoroughness, which is so important in the 
transplantation of law. As a result, the trade-offs were made between the quality,
speed, and quantity in the approximation process. For example, in order to speed up 
the approximation of national legislation with the Acquis Communautaire Lithuania’s 
Parliament introduced the fast track procedure.  However, the fast track procedure
not only speeded-up the process of passing new laws and amendments that were 
included into the approximation programme, but also allowed to bypass parliamentary 
debates, which could have contributed to the quality of legislative drafts. Moreover, a 
possibility to bypass parliamentary debates meant that the fast track procedure did not 
include the safeguards against the capture by narrow interests. 
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analytical tool for analysis and explanation of the legal transplantation in general, but,
in particular, for describing the patterns of transplantation, including the complex 
picture of interactions and developments, as it was the case of this research.

institutional, as it was in the general process of approximation in Lithuania, but rather
ideational.

Another interesting observation is the deviant and atypical role of national 
governments in the process of approximation in the field of competition policy and 
state aid control. Thus, if the activism of the national government in the 
approximation process had a general positive effect for organisation of approximation 
activities, it was less relevant in the field of competition policy and state aid control, 
where approximation activities were pretty well coordinated. Moreover, the active
involvement of the national government into the enforcement of the of competition 
policy and state aid control provisions was a clear hindrance.

Also, not all causal mechanisms that developed in the general process of the 
approximation of national legislation were equally important for the approximation in 
the field of competition policy and state aid control. For example, in Lithuania, the 
time pressure and the urgency causal mechanism created less if any side effects, such 
as quality loss, in the area of competition policy. 

Explaining Legal Transplantation of EU law in other Aspirant Countries

One of the questions raised at the beginning of this chapter was the extent of 
application of the developed theorisation for explaining the processes and patterns of 
legal transplantation of EU law in other aspirant countries and beyond. The answer to 
this question is simple: since these ideational and institutional constraints are linked 
mainly to the qualities of a recipient country and the domestic processes, the 
individual patterns of legal transplantation of EU legal rules in norms to other aspirant 
countries shall be drafted only after the analysis of a specific case. The deviant 
example of Lithuania confirmed that necessary conditions do not ensure that the 
pattern of legal transplantation will be the same in every case. Moreover, the case 
study of transplantation of EU law in the field of competition policy and state aid 
control revealed that there might be policy area-specific deviations like it was in this 
case. At the same time, this does not limit the possibility to extend this theoretical 
explanation to other Central Eastern European countries, since deviations only 
confirm the rule.

The Value of Theoretical Analytical Framework

Finally, it should be noted that a suggested Theoretical Analytical Framework helps in 
developing a wieldier explanation of the legal transplantation phenomenon that takes 
place in the changing socio-political, economic, and legal context. The framework 
effectively integrates a variety of theoretical insights from different literatures and 
disciplines about conditions shaping the legal transplantation process into a single 
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analytical tool for analysis and explanation of the legal transplantation in general, but,
in particular, for describing the patterns of transplantation, including the complex 
picture of interactions and developments, as it was the case of this research.
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