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6. THE POLITICAL ECONOMY OF BORDERS IN A 
BORDERLESS EUROPEAN LABOUR MARKET18  
 
 
 

6.1  Introduction 

 

In this chapter I will be looking at borders as a line of differentiation for workers 

posted by their employer from one EU member state to another in a pan-European 

labour market. In both theory and practice the border for the movement of persons 

and services within the European Union is no longer consistent with the edges of 

the physical territory of the member states (Christiansen et al., 2000; Zielonka, 2000; 

Geddes, 2005; Guild, 2001). Borders still exist but they are increasingly recognized 

as ‘fuzzy’ (Christiansen, 2000), permeable (Zielonka, 2001) and possibly not that 

important (Christiansen et al., 2000).  

While the discussion on EU integration and re-bordering has highlighted 

how EU integration impacts the territorial structuring of politics, it has done so 

mainly from the point of view of the state or the supranational level (see Zielonka, 

2000; Del Sarto, 2013; Kostadinova, 2013). However, the borders of and within the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
18	  A revised version of this chapter is currently under review at Journal of Common Market Studies 
(revise and resubmit). 
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EU are not just produced by the Council of Europe or the European Commission; 

they are reproduced, constructed and given meaning by different institutions and 

people. For example, the re-bordering process of states intersects with the trend to 

outsource production in certain industrial sectors. The reconfiguration of the 

traditional form of the organisation of the state and of the employment 

relationship embedded in and organised around bounded nation states 

(Emmenegger et al., 2012) requires the examination of the complex relationships 

actors find themselves in across national contexts (Jackson et al., 2013).  

This paper explores the position and creation of borders in a pan-European 

labour market from the bottom up. I study the reshaping of the nation state from 

the micro-level point of view of societal actors such as mobile workers, public 

administration officials, firms and trade unions (Radaelli and Pasquier, 2006: 44). 

My findings show that two types of borders are significant in relation to posting in 

a pan-European labour market: borders for labour market regulation that inhibit 

the enforcement of labour rights, and the border of the firm, that is, the border 

between the main and the subcontracting firms that isolates workers from the host-

country industrial relations systems. These borders impact on the institutional 

separation between posted workers and host-country trade unions. The European 

single market created permeable borders for firms and workers, but these borders 

are contingent. The article identifies how firms strategically use and exploit the 

significance of national borders in the posting relationship and how this affects the 

workers’ employment situation. While capital can take advantage of permeable 

borders, national administrations and organised labour cannot, impeding the 

effective enforcement of workers’ employment and social rights.  

 Three key areas of study – the changing nature of state borders, institutional 

analysis and the industrial relations literature on transnational solidarity and 

labour geography – provide important theoretical insights into the overall 

complexities of employment relations in the European Union today. Separately, 

these literatures have yet to provide a coherent theoretical framework through 
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which to comprehend the current labour market structure in a pan-European 

labour market. Combining their insights is a useful way of thinking about the 

shape of the current EU labour market as labour migration is one decisive field 

where the ‘New Europe’ will be forged (Pries, 2003). 

 The chapter is structured as follows. It starts with a discussion of the spatial 

reconfiguration of the EU labour market in relation to the regulatory framework of 

posted work in the EU and Germany. In this section I also discuss the theoretical 

understanding of borders in relation to this study. After discussing the research 

methods I will examine, drawing on qualitative interviews, how borders to 

regulatory enforcement are created and how they intersect with the 

reconfiguration of firm borders. In this section I will also discuss the implications 

of these re-bordering processes on transnational solidarity. In the final section I 

will link the empirical findings to the discussion on the territorial structuring of 

politics and institutional literature and conclude. 

 

6.2  The spatial reconstruction of EU labour market regulation  

 

Posted work as a form of labour migration is peculiar because posted workers 

move as dependents of service providers and are therefore regulated under the 

free movement of services instead of migration. The rights and employment 

relations of labour migrants who move individually refer to the host-country 

framework. By contrast, the employment relationship of posted workers is 

embedded in (at least) two national contexts as regulated by the Posting of 

Workers Directive falling under the EU framework of freedom of services. While 

worker posting across borders has been possible since the creation of the European 

single market, it became more relevant with the advent of Eastern European 

accession due to the socioeconomic differences between EU member states. As 

discussed in the previous chapters, in Germany this has led to a rise in the 
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employment of posted workers in certain labour-intensive sectors such as 

construction and meat slaughtering.  

 Posted workers are employed via subcontracting arrangements and 

therefore a good measure of the pervasiveness of posting is to look at the 

prevalence of subcontracting. In Germany between 1995 and 2010, 50% of native 

construction workers have been replaced with workers employed at foreign 

service firms (Bosch et al., 2011: 185). Large construction companies cut their core 

staff to the point of employing only management-level workers and hire 

subcontractors for all other works (Employer Association Interview, 2012). 

According to the meat sector union NGG (Gewerkschaft Nahrung-Genuss-

Gaststätten), of the 30,000 workers in the slaughtering industry every third person 

is employed under a subcontracting contract (NGG, 2012). The majority of the 

home base of the subcontracting firms is in Eastern European countries.  

The EU Posting of Workers Directive established that firms have to adhere 

to a minimum set of rights when posting workers abroad, such as minimum wages 

and working time. However, social payments are paid according to home-country 

standards and are significantly lower than the German equivalent (Fellini et al., 

2007: 289). Moreover, in case no statutory minimum wage agreement exists in the 

country or has been negotiated and declared generally binding in the sector to 

which the worker is posted, the wage framework refers back to the home country 

as well. The regulatory context of the employment relationship is thus embedded 

in two national contexts as regulated by the EU Posting of Workers Directive. The 

implementation of the Directive into the German regulatory framework is peculiar. 

First, a statutory minimum wage is only being introduced from January 2015 

onwards. Second, the German Posting Act does not cover the whole economy but 

lists sectors to which the minimum set of rights of the posting regulation applies. 

The construction sector was included in the German Posting Act since its onset in 

1996, making the wage levels of the sectoral bargaining agreement binding for all 

workers on German territory. While a significant wage gap exists between the 
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lowest wage bracket posted workers are paid according to and higher wage levels, 

the Act at the very least guarantees a minimum wage standard. At the moment 

discussions are taking place as to how to include the meat industry in the German 

Posting Act. The reason this discussion is only taking place now is related to the 

absence of a statutory minimum wage in the sector until December 2013. 

Therefore, the long absence of a statutory minimum wage in combination with a 

nonexistent sectoral minimum wage in the meat industry created spaces where the 

home-country wage applied. But even when universally binding sectoral and 

statutory minimum wages exist, the particularity of the posting regulation and its 

embeddedness in two EU member states blurs the previously fixed delineations of 

regulatory power confined to nation states.   

Transnational posted work opens up the opportunity to literally post a 

particular part of labour regulation from one ‘bounded’ nation state into another, 

allowing companies to ‘import’ labour that is regulated, at least in part, according 

to the labour regulation of another ‘bounded’ nation state. The authority of an EU 

member state lies to a certain degree outside existing state borders. For example, a 

Poland-based company can legally offer to send its employees to Germany to 

process a certain amount of meat in a certain amount of time at a German 

slaughterhouse. Its employees perform their work as subcontractors as part of the 

production process in the larger meat factory in Germany, but their employment 

rights and potentially their wage level, if no generally binding minimum wage 

exists, refer back partly to the sending country’s standards. In that sense, labour 

markets are not confined to a national space as to how they are regulated and how 

labour rights are enforced. The ability of states to seal their borders, the sine qua 

non of sovereign states, is therefore restricted, and as a result borders become 

porous.  

However, bordering is not always the business of the state. Different actors 

such as citizens, NGOs or employers are active in constructing, shifting or erasing 

borders (Rumford, 2008). These borders are not created at the edges of the nation 
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state but are configured throughout society. The European order is multilayered 

instead of state-centric and requires a new way of thinking about borders 

(Zielonka, 2001) and their construction through various actors. This 

reconfiguration of borders is more about different regimes of rights than about 

managing population flows (Zielonka, 2001). In relation to posting, an important 

actor in creating borders, strategizing around state borders and creating different 

regimes of rights is the firm. The changing nature of national borders intersects 

with the trend to outsource production in certain industrial sectors. Not only has 

re-bordering occurred – and is still occurring – at the nation state level through 

EU-induced re-regulation; it also takes place at the firm level due to the firms’ 

perceived need to adapt to market pressures. Posting occurs in sectors 

characterized by a fragmented production process through a specific division of 

labour between large contractor firms and small and medium-sized 

subcontractors. In Germany, this is the case in the meat-slaughtering and 

construction sectors. This enables employers in Germany to hire foreign workers 

under different employment conditions depending on the seat of the service 

provider in order to cut labour costs, even though these employees work in the 

same workspace performing similar jobs (Lillie, 2010).  

Outsourcing and atypical employment forms have eroded the inclusiveness 

of the standard employment relationship, a core element of the post–World War II 

institutional context in European economies (Bosch and Weinkopf, 2010; Gautié 

and Schmitt, 2010). Cross-border employment relationships add an extra 

dimension to labour market segmentation because posting does not take place 

within a ‘bounded’ nation state context but cross-cuts territories, as well as the 

employment institutions and labour market regulations that have been established 

around these nation state territories. The move away from the traditional form of 

the employment relationship embedded and organised around bounded nation 

states (Emmenegger et al., 2012) requires the examination of organisational and 

social relations that underpin the complex relationships actors find themselves in 
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across national contexts (Jackson et al., 2013). Previously fixed borders have shifted, 

creating complex interactions between different types of actors across a variety of 

national contexts embedded in particular normative orders. Novel border sites are 

created when these different spheres meet in the daily working lives of posted 

workers. These borders take a variety of forms, materializing in state and firm 

borders, and impact the relationship between posted workers and host-country 

trade unions.  

First, national enforcement institutions face borders to monitor and/or 

enforce the rights of posted workers in their sending state. Here borders take the 

form of state borders structured around enforcing labour law within their territory. 

The inability to monitor and enforce posted workers’ rights across borders hinders 

the effective enforcement of the posting rights, rendering posted migrants 

disproportionately vulnerable to criminal victimisation and workplace 

exploitation. Second, subcontracting chains differentiate the rights of workers 

between firms. Here borders take the form of borders between the main and the 

subcontracting firms19 that separate workers from the host-country institutional 

industrial relations systems. Third, the embeddedness in different normative 

frames of reference between the trade union and the posted workers and between 

the host-country orientation of the unions and the home-country orientation of the 

workers inhibits meaningful interaction between the two parties. The border thus 

takes the form of borders to the building of an effective solidaristic labour force. 

Interlinking these borders is a useful way of thinking about the shape of the 

current EU labour market, as labour migration is one decisive field where the ‘New 

Europe’ will be forged (Pries, 2003). 

The fundamental function of the border is delineation. Borders can delineate 

territories, cultures, ideas and activities but also labour markets, work sites or 

work teams. In that sense, borders can be regarded as institutions governing the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
19 ‘Firm borders’ will be used to describe these borders in the remainder of this paper. This 
shall not be confused with ‘firm’ borders as in the adjective ’firm’.	  
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extent of inclusion and exclusion between a territorial or membership group or 

groups of workers (Anderson, 1992; Cassarino, 2006). Scholars conceptualize actors 

and institutions ‘as being mutually constitutive of one another’ (Jackson, 2010). 

Borders are not static but are socially constructed (Paasi, 1996) through state 

practices (Berman, 2003) and through the European Commission (Kostadinova, 

2013) but also by transnational companies, workers, employers and capital 

(McGrath-Champ et al., 2010; Herod, 1998) – each with their own concerns. 

My argument is that in order to grasp the differentiation between different 

forms of mobile labour in a pan-European labour market and their rights it is 

necessary to look at the creation of borders at the state level but complement this 

with insights into how borders are constructed in the daily working lives of mobile 

workers in a pan-European labour market. In what follows I will trace the process 

of how borders are created in a pan-European labour market and the 

interrelationship between sovereign borders and firm borders.  

 

6.3  Research methods  

 

Taking my cue from Lamont’s (2000) study on class borders, I adopted an 

interview-based approach to study the ‘permeability and relative importance’ of 

different sorts of borders for actors involved in the posting relationship (Lamont et 

al., 2002: 173). In that sense I adopted a bottom-up research approach to study re-

bordering in a pan-European labour market. This approach can extend policy 

analysis by ‘addressing the crucial issue of the reshaping of the nation state in 

Europe’ from the micro-level point of view (Radaelli and Pasquier, 2006: 44). The 

research for this paper was undertaken from March 2011 to March 2013. The major 

share of the empirical data was gathered through qualitative open-ended 

interviews with posted workers in the construction and meat industries, the sectors 

where most of the posted workers are present in the German labour market. The 

majority of the workers were sent from Poland, Romania and Portugal.  
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This material was triangulated with expert interviews of union 

representatives, works councillors, labour inspectors at the national and EU levels 

and management, and with government, union and employer association reports 

(Stake, 1995). In this process actors with opposing viewpoints were interviewed to 

increase representativeness. Each interview lasted between one-and-a-half and two 

hours. All interviews were recorded and transcribed if possible. The research data 

was stored and coded using MAXQDA qualitative data analysis software. All 

interviews are anonymised in order to protect the informants.  

On the basis of these findings the chapter will proceed to look at bordering 

practices in relation to 1) state borders that national administrations encounter 

when monitoring and enforcing the rights of posted workers, and 2) firm borders 

that define the inclusion and exclusion of a particular membership group, weaken 

the rights of posted workers and enable firms to strategize around national borders 

when hiring subcontractors. Then, the implications of these borders for unions and 

posted workers will be explored.  

 

6.4 Bordering practices in transnational workspaces  

  

6.4.1  Borders to regulatory enforcement  

 

Territorial borders confine a territory and usually an area in which a specific law 

applies (Del Sarto, 2013). They are typically understood as the sites at which the 

sovereign authority of states to exclude is exercised (Torpey, 1998). However, in 

relation to transnational worker posting the key claims of states to control exit and 

entry of labour migrants and enforce labour law within fixed borders are curtailed. 

In that sense, these borders may exceed the territory of a given polity. The limited 

sovereignty of EU member states over their labour markets is visible in relation to 

the detection and enforcement capabilities of national labour inspectors. From a 

Weberian perspective – whereby the state ‘upholds monopoly of the legitimate use 
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of physical force’ (Weber, 1947: 154) – enforcement officers in the German context 

can be regarded as agents of state-crafting and are therefore a good indication of 

where the sovereign border lies in the posting relationship.  

In Germany the central agency inspecting labour market standards is the 

Black Economy Unit (Finanzkontrolle Schwarzarbeit or FKS) within the customs 

authorities. This has been the case since the unification of Germany and can be 

seen in the context of a more general trend within German law of conceptualising 

immigration almost entirely as a labour-control issue (Stobbe, 2004). Most of the 

work of the officials involves the application of administrative law, but they also 

enforce criminalised immigration law in many cases. FKS enforcers have police-

like powers, with many wearing uniforms, driving marked cars or carrying 

weapons. They have the power to force entry, search persons and premises, 

confiscate and retain evidence and, arrest without warrant. Enforcing labour 

standards for posted workers also falls under the task of the FKS. 

The legislation in Germany requires written documentation of posted 

workers’ contracts with detailed information on wages and working hours to be 

kept on site in case of controls by the FKS. The task of the FKS is to check the hours 

worked. Records of working hours have to be kept on every site. Then the FKS 

checks the accounts of the company and inspects if the pay matches the hours 

worked. However, nationally organised control systems have struggled to adjust 

to the cross-borders movement of firms with regard to three issues in particular: 

the detection of malpractices in the host country, the payment of social security 

contributions in the home country and the enforcement of fines for transnationally 

operating companies. 

First, in spite of the requirements to provide documents for inspection, 

according to an FKS representative the inspectors rarely notice a discrepancy. The 

difficulty in detecting and enforcing malpractices is due to the employment 

relationship’s embeddedness in two national contexts. The FKS suspects that many 

documents are manipulated while the actual accounting book is kept in the home 
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country (Labour inspector, interview, 2013). To detect malpractices the FKS would 

need to investigate if wage deductions have taken place or if the correct amount 

has been paid to the workers. However, in practice this is almost impossible 

because ‘the investigative power of the labour inspection stops at the German 

border on the grounds that they have to respect state sovereignty’ (Community 

initiative, interview, 2012).  

Second, another task of the FKS is to check if the social security 

contributions are received in host country. However, it cannot check if they have 

been received in the home country. Before sending a posted worker from one 

member state to the other the posting firm has to fill out and submit the so-called 

A1 forms. The A1 form proves the worker’s registration in the social security 

system of the home country. It also affirms the payment of the employer’s social 

security contributions according to the worker’s wages – which includes the home-

country wages. However, the circumvention practice observed is that firms may 

deduct an untaxed allowance of a maximum of 60 euros per day. In the receiving 

country such deductions cannot legally be made from the minimum wage; an 

employer pays these on top of the minimum wage. However, firms deduct this 

amount from the ‘minimum pay’, thereby reducing the sum on which social 

contributions need to be paid in the sending country. Therefore, the social security 

benefits are only calculated and paid according to the minimum wage level of the 

sending state (Dälken, 2012). This deprives workers of their legitimate social 

security contributions. This is a typical example of the problems with cross-border 

enforcement and there is no control or enforcement for this practice.  

Third, should a malpractice be uncovered and the employer fined, the 

enforcement of rights conveyed by the PWD still stops at the national frontier. 

Fines and the exclusion from public procurement provisions have no prohibitive 

effect, especially because the fines cannot be enforced in the home country 

(Zentralverband deutsches Baugewerbe, 2006). The cooperation with courts and 

lawyers in home countries necessary to enforce fines is basically nonexistent 
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(SOKA BAU (Sozialkassen der Bauwirtschaft), interview, 2013). As a result only 15%–

20% of the fines are enforced, while 80%–85% of breaches of the posting-of-

workers regulation remain without consequences (Zentralverband deutsches 

Baugewerbe, 2006). This is not only the case in Germany. A comparative country 

study reached similar conclusions on the implementation and application of the 

Posted Workers Directive, demonstrating that fines are rarely imposed in practice 

and furthermore that the fines that have been imposed are rarely enforced either 

locally or abroad (Van Hoek and Houwerzijl, 2011).
 
 

While the possibilities for the labour inspection to detect malpractices and 

enforce standards in these transnational workspaces are severely limited, the 

likelihood of exploitative practices increases. According to a recent government 

report many subcontractors avoid adhering to the minimum standards for posted 

workers such as respecting the minimum wage or maximum working times 

(Deutscher Bundestag, 2013). Two recent reports by the German Confederation of 

Trade Unions identified mechanisms to avoid minimum wages in construction 

similar to the findings of this study. For example, the manipulation of working 

hours oftentimes results in the payment of wages close to what workers would 

earn in their home country instead of the host country’s minimum wage 

(Siebenhüter, 2013: 17–20; Dälken, 2012). The reports state that while a relatively 

dense institutional framework exists the possibilities for the labour inspection to 

detect malpractices are severely limited due to the transnational nature of the 

workspaces. A public administration official explains the relation: 

 

We‘ve seen in every [EU] country that the borders have disappeared for the 

companies and they have been reinforced for national administrations. And in 

essence, with privacy legislation, etc., everybody keeps to himself and it is so 

easy to commit fraud. And you really must be very unlucky to get caught. 

 (Public Administration Official, interview, 2013) 
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National borders have not disappeared but made the insider/outsider divide of 

membership groups even more visible. In conjunction with the other types of 

social and economic exclusion, unequal access to justice also renders irregular 

migrants disproportionately vulnerable to criminal victimisation and workplace 

exploitation. There clearly is a discrepancy between the rights that have been 

created for posted workers and the actual ability to use and enforce the rights. This 

de- and reterritorialization of state borders intersects with the significant 

transformations of labour markets in OECD countries since the 1970s (Emmeneger 

et al., 2012). A key change has been the flexibilisation and increasing use of atypical 

employment contracts (King and Rueda, 2008), substantially altering the 

organisational activity of the main contracting firm but also differentiating the 

rights between employees working at the main and subcontracting firms. The 

increasing use of subcontracting forms another element in excluding posted 

workers from the collective voice function that could help them clarify and claim 

their rights. 

 

6.4.2  Firm borders 

 

Subcontracting arrangements are prevalent in the production process in the 

construction and the meat-slaughtering industries in Germany. Subcontracting is a 

cost-saving means to exploit differentials between countries, sectors and 

workplaces and to increase or decrease production according to need (Flecker et al., 

2008). Outsourced occupations often see a deterioration of working conditions, 

such as reduction of wages, work intensification, increased job insecurity and 

higher reliance on non-standard employment (Grimshaw and Rubery, 2005; Wills, 

2009; Flecker and Meil, 2010; Gautié and Schmitt, 2010). Moreover, these processes 

produce an increased variation of working conditions along value chains, often 

resulting in people working side by side having different employment conditions. 

The essential dividing line is thus the border of the firm. To put it differently, the 
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shift in the firm border has stark consequences for the employment relations of a 

worker. The border between the main contractor and the subcontractor implies the 

differentiation of rights, entitlements and services provided to different categories 

of employees depending on their employment at the main or the subcontracting 

firm.  

While the use of subcontracting arrangements has increased over the last 

decades in Germany more generally (Bosch and Weinkopf, 2010), employing 

posted workers via subcontracting arrangements adds another dimension to the 

debate, involving the employment of workers embedded in institutional systems 

other than the German one (Wagner and Lillie, 2014). This is manifested not just in 

the separation between the main firm and subcontractor but also between the work 

teams. One union official contextualizes this isolation: 

 

In the sixties and seventies the so-called guest workers were integrated into the 

pre-existing structures of the firm, which also had works councillors. Today, 

especially in the construction sector but also increasingly in the metal sector, 

migrant workers are not integrated into pre-existing structures of the firm. They 

work in teams separate from the core workers. The separation is institutionalized.  

        (IG BAU, interview 1, 2011) 

 

The main contractor on construction sites or in meat factories usually remains a 

German company. Posted workers are increasingly hired via subcontractors with 

their base in lower-wage EU countries to fulfil services. The firm border defines 

which employment and industrial relations context the worker belongs to. The 

rights and employment relations differ starkly between subcontracted and main-

contractor workers. For example, posted workers are excluded from labour market 

institutions such as co-determination, collective bargaining and firm laws of the 

main contractor in the host country, all of which provide institutionalised voice 

functions in the host country (Lillie, 2010). In practice this means that the work 
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environment, social security and taxation of posted workers refers to a country 

other than where they work. 

The borders of the firm have economic as well as social implications. First, the 

reason to employ workers via subcontractors is the cost advantage for main 

contractors (Management, interview, 2012). Subcontractors can offer a competitive 

price because they pay minimum wages instead of collective-agreement wages in 

the construction sector and home-country wages in the meat sector because of the 

absence of a statutory minimum wage. The social security contributions are paid 

according to the home-base country, which are usually lower compared to German 

social security contributions. The wages are calculated according to the country 

where the firm is based, creating ‘regime competition’ (Streeck, 1989) between 

workers based on their EU nationality. This has been observed particularly in the 

meat industry, where native workers were given the choice between being 

employed via a Romanian contract or being let go (European Federation of Food, 

Agriculture and Tourism Trade Unions (EFFAT), interview, 2013). In that sense, 

both firm and national borders become strategically important for main contractors 

in employing posted workers.  

 Second, workers employed by the main contractor are ensured certain 

benefits specified in the collective agreements such as continuous skills-based 

training, social benefits and worker interest representation (Management, 

interview, 2012). The employees at the main company are paid according to 

collective agreement wages and are represented by works councils. (In Germany 

works councils form part of a two-pillar system of interest representation and 

represent the interests of employees at the firm level.) By contrast, posted workers 

are excluded from the German system of interest representation and voice 

functions. This isolation substantially increases the control of the firm over its 

employees and increases employee fear of voicing grievances (Posted Worker, 

several interviews, 2012). It is exactly this exclusion materialized at the borders of 

the firms that makes the claiming of posted workers’ rights difficult by isolating 
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posted workers from voice functions. Here borders take the form of borders 

between the main and the subcontracting firms that separate workers from the 

host-country institutional industrial relations systems. There are no outlets for 

voicing grievances in order to achieve socially efficient levels of minimum 

protection for the workers. Firms are able to profit from the freedom of movement 

and services by saving labour costs but workers are excluded from collective-

agreement pay, benefits and voice functions. 

 

6.5  The implication of the spatial reconfiguration of employment 
relations for trade unions and posted workers  

 

Despite its internationalist ideology, the history of organised labour is profoundly 

linked to the nation state (Erne, 2008: 3). Diverse national arrangements in the field 

of industrial relations have integrated the working classes into their nation states 

(Visser, 1996). In general, unions have taken the position that posted workers have 

a right to work in their host countries, but their pay must be in line with local 

standards. Trade unions have an interest in maintaining the norms within the 

home country because they helped to create them in negotiations with the 

employer’s side in order to regulate the labour market. The German Federation of 

trade unions (Deutscher Gewerkschaftsbund or DGB) has responded to increasing 

numbers of posted workers by establishing ‘fair mobility’ service centres across 

Germany, where project workers with relevant language skills inform posted 

workers about labour law and social legislations in their native languages and 

across sectors to preserve the created norms within the German labour market. The 

creation of the fair mobility service centres interacts with the recognition that 

organising hypermobile workers proves to be an inherently challenging task for 

home-country unions. While the lack of resources hinders meaningful interaction 

between posted workers and the trade unions, the motivations, hopes and 

strategies of posted workers may also differ from those of unions, as one unionist 

expressed: 
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The problem is that the people know they should receive €13 here but in their 

home country they agree to receive a different amount with a handshake. The 

employer is more or less open about adhering to the German wage norm on 

paper. Basically, workers contact us when they do not receive the amount they 

agreed to in the home country. For us this is, I would say, a motivation problem, 

because the workers support their own exploitation with these agreements and 

support social security and tax fraud and related issues. Humanly I can 

understand it but politically it is difficult for us because we created the minimum 

standards for them.                                                                  

         (IG BAU, interview, 2011) 

 

Though this may sound like a blatant admission of undercutting the host country’s 

labour standards, it omits the hopes and strategies of posted workers that may 

have nothing to do with ‘social dumping’. While there may be an implicit bargain 

involved in paying posted migrants less, this is not because posted workers accept 

this as a just and fair state of affairs. Contrary to conventional claims, labour 

migration is not necessarily a purely voluntary process (Cohen, 1987). Most of the 

interviewed persons signed up for posted work because of socioeconomic 

problems, particularly unemployment. This leads to accepting practices that may 

not uphold the normative standards in Germany.  

Workers are afraid of losing their employment if they voice grievances. At 

times they feel that exiting the employment relationship is the only viable option to 

alter the situation. Structural limitations, economic deprivation and isolation from 

union structures constrain worker resistance, leading to ‘sense of powerlessness at 

the collective level’ (Mrozowicki and van Hootegem, 2008: 201). Interaction 

between posted workers and the union does take place but is mainly limited to 

certain dire cases. Even though workers on occasion express anger about their 

situation, they fear employer retaliation and feel powerless to claim their rights. 

These are decisive factors that restrain workers from interacting with the union or 
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reporting management malpractices to the authorities. These two normative 

frameworks materialise the borders between two work or industrial relations 

contexts. The predicament is that while unions are understaffed and lack the 

resources to effectively mobilise posted workers, the workers themselves also 

mostly refrain from seeking help from the union due to fear of employer 

intimidation and retaliation. This results in a catch-22 and creates a border between 

the union and workers, inhibiting efforts from both sides to transgress it. 

 

6.6  Mapping the shape of the pan-European labour market 

 

The impact of European integration on the territorial structuring of politics and 

territoriality as a fundamental ordering principle of political life embodied in the 

modern nation state is at the heart of the debate in international relations and 

comparative politics. In this line of inquiry, the borders of and within the EU are 

recognised as being ‘permeable’ (Kohler-Koch, 2005: 13) and increasingly ‘fuzzy’ 

(Christiansen et al., 2000: 73). Scholars described the current state of the EU in 

relation to territoriality as bearing resemblance to a ‘neomedieval Empire’ 

(Zielonka, 2001) or a ‘maze’ Europe (Christiansen et al. 2000: 74). The neo-medieval 

concept, particularly in relation to borders, is similar to what Caporaso (1996), 

Ruggie (1993) and others have identified as a postmodern alternative to the 

Westphalian form of the state. While the Westphalian system defines the world in 

territorially bounded spaces, the postmodern model is about ‘unbundling 

territoriality’. Instead of seeing the EU as a new type of Westphalian (federal) state 

with a central government in charge of a certain territory with clear-cut borders, 

the neo-medieval model describes the EU as a space in which authorities overlap, 

sovereignty is divided, institutional arrangements are mixed and citizenship is 

diversified (Zielonka, 2001: 510). In this EU space the inside/outside line between 

membership groups is said to be blurred and borders are recognized as ‘soft’, and 

over time will become ‘less territorial, less physical and less visible’ (Zielonka, 
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2001: 510; Hassner, 2001). In a similar vein Christiansen and Jorgensen describe the 

multiplication of new borders resulting from the dissolution of borders as dividing 

lines between jurisdictions, which are ‘perhaps not that significant’ (Christiansen 

and Jorgensen, 2000: 68).  

The empirical findings show that, in relation to the freedom of services and 

labour mobility, borders are neither soft border zones nor are these new borders 

less significant. In fact, this chapter argues that in relation to labour and industrial 

rights the borders are significant for EU citizens encountering them. Instead of 

blurring the inside/outside divide between membership groups, these borders 

strengthen the divide between mobile posted workers with less pay and rights and 

native workers with higher pay and better employment rights. The types of 

borders especially significant for posted workers are the borders for labour market 

regulation that inhibit the enforcement of labour rights, and firm borders that 

separate workers from the host-country institutional industrial relations systems.  

In line with the postmodern conception of borders, a salient feature of the 

borders in relation to transnational posting that this article discussed is their 

markedly porous character. However, while borders in the EU become porous it 

seems that the permeability only goes one way. The structures in the EU labour 

market are better understood as sieves: the objective of borders is not so much to 

hamper the free flow of services across jurisdictions in question but rather to open 

them to capital while impeding the effective enforcement of workers’ employment 

and social rights. Even though a regulatory system has been created for 

hypermobile posted workers, it leaves gaps constraining the ability to enforce or 

claim workers’ rights.  

State-centred regimes remain foundational elements of the EU state system. 

However, the complex regulatory embeddedness of posted workers and the 

related opaqueness of their employment relationship reduce states’ capabilities to 

regulate within their own territories. Member states can no longer fully enforce 

order over their defined territory as regards the movement of persons and services. 
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Practices such as double-bookkeeping, with one book in the host and the other 

book in the home country, as well as social dumping practices and fines that 

cannot be traced across borders, create borders to the proper monitoring of the 

labour rights of posted workers. The border that exists for national administrations 

opens the door for exploitative practices and the possibility for private actors to 

strategise around national borders. The importance of the reconfiguration of state 

borders is therefore interrelated with the institutional reconfiguration of firms. 

The current debate over the future of the state and the EU in relation to its 

borders departs from the point of view of the state or supranational level (see Del 

Sarto, 2013; Nadalutti, 2013; Kostadinova, 2013). However, the shift in state 

borders intersects with other bordering processes that need to be taken into 

account in the current discussion. For example, the institutional political economy 

literature acknowledges that next to states, non-state entities – including 

employers – possess the ability to influence the market economy, significantly 

analysing both public and private actors in relation to capitalist regulation (Streeck, 

2009: 254). A case in point is Katzenstein’s analysis of the German industrial 

relations system constituted by a weak and decentralised state as well as private 

actors that, in the 1970s and mid-1980s, became partners in cooperative 

governance. What Katzenstein described as a ‘semi-sovereign’ (1987) state 

exemplified the influence of private actors in the market economy. For the purpose 

of this study it is important that the changing strategies of private actors may 

eventually also affect the effective functioning of the public institutions. In the 

1980s and 1990s ‘the public use of private organised interests, as described by 

Katzenstein and others, turned into a private use of the public interest’ (Streeck, 

2003: 4).  

In a similar vein, in today’s pan-European labour market, because of the 

significance of nation state borders in relation to posting, firms strategically ‘use’ 

and exploit these. One consequence of this is that borders are constructed 

wherever they are needed. Here, the permeability of firm borders also goes one 
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way: while firms can benefit from low-wage labour through the freedom of 

movement and services, they are able to exclude workers from in-firm voice 

functions, added benefits and skill development by employing them via 

subcontracting arrangements. Posted workers remain isolated from the 

institutional and native in-firm employment framework without being included in 

collective channels of interest representation. Firms now regularly use outsourcing 

to smaller firms as a way to weaken labour power and avoid works council 

involvement (Holst, 2013; Doellgast and Greer, 2007).  

The added dimension in the sphere of posted work is that the European 

dimension offers employers additional power resources due to the increasing 

inability of states to regulate and properly monitor the labour rights of posted 

workers (Wagner, 2014). Firms use the lack of a strong union presence and inability 

of labour inspectorates to enforce the law across borders to create an institutional 

life of their own in defiance of regulations. This is especially harmful for posted 

workers because they are oftentimes unaware of their rights and unfamiliar with 

host-country trade union structures, have no previous experience of collectivism 

and are structurally dependent on the employment relationship. Moreover, union 

power is further diminished by the cross-border nature of the employment 

relationship. The borders of firms are therefore, just as fluid and just as in need of 

academic attention as the borders of the state (Martinez et al., 2004). By exploiting 

these strategically, capital is able to remove specific workspaces, contexts and 

categories of people from the protection they would normally enjoy within 

sovereign states (Wagner and Lillie, 2014). 

The interrelationship of the shifting nature of state and firm borders has 

significant implications for organised labour in the host country and worker voice 

of posted workers. While trade unions usually start from an ideological basis of 

working class solidarity, their actual functioning as organisations is often closely 

tied to local communities and national identities and developed according to 

nation state institutional systems (Erne, 2008: 3). Unions are caught in 
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contradictions. Union migration policy was largely directed towards long-term 

migration. These strategies are largely ineffective with regards to increasingly 

circular migration patterns. In the face of these problems German unions have 

largely retreated to defending the national-territorial system of labour migration 

with demands for more effective controls. By representing posted work 

predominantly as a labour supply phenomenon, underlying structural tensions are 

not adequately addressed. Therefore, the host-country orientation of the unions 

and the home-country orientation of the workers inhibit meaningful interaction 

between the two parties, hindering the building of an effective solidaristic labour 

force. While capital can move effortlessly across state borders, trade unions 

experience borders in their efforts to represent posted workers and enforce their 

rights. The isolated situation places posted workers in a precarious position, 

creating a grey zone in which employer practices fluidly change between legal and 

illegal practices with a high potential for worker extortion.  

While the state border in the posting relationship still has a crucial border 

function, the case of posted work also sheds light on the fact that borders are not 

constructed solely by European or national policies but by multiple actors who 

occupy different positions and have unequal power: firms, labour inspectors, trade 

unions, works councillors and posted workers who follow a grid of different 

strategies and practices. The shifts of borders are based on uneven and unstable 

resources, and the actors located at the key points of those border shifts, such as 

trade unions, have not necessarily been constituted in a manner suitable to adapt 

to these changes. The interrelationship between firm and sovereign territorial 

spaces allows for new kinds of institutional spaces to emerge, which become less 

and less attached to the border of the territory but create and reproduce new 

institutional borders within the territory. These borders are not to be found at the 

nation state level but disintegrate into a multiplicity of fragmented borders.  

In the case of posting, closed and open borders exist in the same space, 

curtailing the rights of posted workers and weakening labour power. Borders are 
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not physical anymore but the result of the movement of workers and their 

interactions with other actors. This is important because even though the 

movement across sovereign state borders no longer triggers a border for EU 

citizens, the border still exist in the daily lives of citizens and creates a system of 

differentiated memberships for workers. Moreover, this study has revealed the 

performative aspect of borders (Paasi, 1996). Different actors enact and perform the 

border. The examination of the way in which various types of borders make 

inclusion/exclusion visible and also who is involved in making them visible in a 

transnational labour market can have important effects on understandings of and 

responses to posted work. In that sense, borders not only separate but also bring 

together. They have the potential to be resisted and to create a portal for change 

(Rumford, 2008). It is for this reason that the discussion of the shape of the current 

European labour market requires an analysis of the form of regulation and the 

interface between its different sites and actors that create borders, because these 

hint at the solutions of how one can resolve these issues. 

 

 

 

 

 

 


