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3.	       RULE ENACTMENT IN A PAN-EUROPEAN	  
LABOUR MARKET: TRANSNATIONAL POSTED    
WORK IN THE GERMAN CONSTRUCTION 
SECTOR8 

	  
	  
	  
3.1  Introduction 

 

The European cross-border movement of services has facilitated a labour market in 

which firms can ‘post’ workers temporarily to another member state. The issue has 

attracted political and academic attention because subcontractors employing 

posted workers pose a competitive threat to firms and workers in high-wage 

countries (Menz, 2005). The academic discussion has revolved around how posted 

work in the enlarged EU should be regulated, and how it may affect national 

labour market institutions and power dynamics between management and labour 

in Europe (Dølvik and Visser, 2009; Lillie and Greer, 2007). There has been less 

research, however, on how transnationally operating firms engage with the 

regulatory framework in place. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8	  This article is forthcoming in the British Journal of Industrial Relations: Wagner, I. (2014) Rule 
Enactment in a Pan-European Labour Market: Transnational Posted Work in the German 
Construction Sector. British Journal of Industrial Relations. doi: 10.1111/bjir.12053 
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Transnational posting in a pan-European labour market is governed by a 

strong market logic that created a power imbalance between management and 

labour through policy negotiations at the EU and national levels (Lillie, 2010). I 

take this investigation further and discuss how these power imbalances are 

translated to the workplace level. The aim of this chapter is twofold: to study how 

employers enact the posting framework creatively by circumventing rules in the 

German construction sector and to examine how these mechanisms initiate a 

process of institutional change through power dynamics at the micro-level relevant 

for theories about institutional change generally. I focus on Germany because it 

emerged as the most significant case of recourse to foreign subcontractors and 

posted workers in a recent comparative country study on EU labour mobility in 

construction (Fellini et al., 2007: 289). The construction industry is not the only 

industry with a pan-European labour market, but in construction, the transnational 

labour supply system is at its most developed (Lillie and Greer, 2007) due to the 

hierarchical nature of the industry (Fellini et al., 2007: 280). 

The focus on cases involving EU posted workers is meaningful in two 

respects. First, it contributes to the growing literature on posted work. While much 

of this literature studies processes of change and power dynamics between 

management and labour at the supranational or national levels (Afonso, 2012; 

Eichhorst, 2000; Greer et al., 2013; Krings, 2009; Menz, 2005), I study the power 

dynamics between actors involved in the posting relationship and the rule 

enactment at the micro level. The examination of how actors engage with an 

institution draws attention to the ‘gaps’ between the design of an institution and its 

actual on-the-ground implementation and effects (Pierson 2004: 103). Taking my 

cue from Lipsky’s classic study Street-level Bureaucracy (1980) and Dubois’s (2010) 

recent work on street-level bureaucrats, I look at how policy is renegotiated in the 

daily encounters of actors in the posting relationship. Lipsky and Dubois have both 

examined the vertical relation between organisations strongly tied to national 

institutions and alerted to the high degrees of discretion and the relative autonomy 
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that exists at the micro level within nation states. By contrast, this research focuses 

on transnational institutional spaces. 

My findings show that the possibility for firms to diverge from rules is 

accelerated in a transnational setting. Transnational worker posting offers 

employers an additional power resource due to the increasing inability of states to 

regulate (Lillie, 2010) and enforce regulation in a cross-border work relationship 

and the difficulties unions face in mobilising posted workers. Second, it provides a 

microcosm for wider issues of institutional change. My findings are similar to what 

Thelen (2004) elsewhere has called conversion and Hacker (2005), in a very different 

context, has labelled drift. In both instances the institution remains formally intact 

while policies may change without formal revision, causing ground-level change 

(Hacker, 2005: 47). While firms officially adhere to the rules and thus leave them 

formally intact, they conceal their rule avoidance behind a façade of conformity. 

Firms divert the attention from the actual power dynamics and processes of 

change within transnational posting workspaces. This is relevant because the 

appearance of conformity is often sufficient to attain legitimacy (Oliver, 1991: 155). 

My in-depth study of context contributes to institutional theory by bridging the 

gap between institutional context and intentional action (Jackson, 2010: 77). 

Posted work has expanded across the EU member states and is 

representative of new employment situations in industrial countries characterised 

by low pay, insecurity and high levels of exploitation. A growing body of evidence 

suggests that the ambiguous rule system surrounding posted workers and their 

work environments results in similar avoidance mechanisms across countries 

(Lillie et al., 2013). Construction firms will oftentimes claim they are complying 

with the host country’s rules and the Posting of Workers Directive, but these 

claims are difficult to check, and they may be violating their home country’s 

regulations as well. 

This chapter is divided into five parts. It begins with an overview of posted 

work in the German construction sector. Section 3 outlines the research methods: I 
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base my research findings on qualitative interviews but triangulate the data with 

government, union and employer association reports. In Section 4, I consider the 

research findings in three subsections: respectively, management practices, posted 

workers’ perceptions, and union strategy and rule enforcement. Section 5 links the 

micro level findings to the larger discourse on institutional change and rule 

enactment. Section 6 concludes by summarizing the findings and emphasizes the 

contribution of micro level analysis when discussing poorly regulated workspaces 

and institutional change. 

 

3.2  Posted work in the German construction sector 

 

The EU’s ‘freedoms of movement’ has facilitated the growth of a pan-European 

labour supply system in which transnational subcontractors ‘post’ workers from 

low-wage to higher-wage areas. Posted workers are employed via transnational 

subcontracting arrangements, which is a strategy generally used to reduce labour 

costs (Lillie and Greer, 2007). In Germany posted workers are paid according to the 

local lowest wage level and their social security contributions are paid according to 

home country standards that are significantly lower than the German equivalent 

(Fellini et al., 2007: 289). 

The German government imposes notification requirements on foreign 

service providers when they post a worker to the German territory. While the 

information provided through the notification requirements is used for monitoring 

and enforcement purposes, the data that is collected via the notification 

requirements is not further processed in order to generate statistical data on posted 

workers. As posted workers are employed via subcontracting arrangements, a 

good measure of its pervasiveness is to look at the prevalence of subcontracting. In 

Germany between 1995 and 2010, 50% of native construction workers have been 

replaced with workers employed at foreign service firms (Bosch et al., 2011: 185). In 

fact, construction became the main target sector for posting due to increasing 
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demand of German firms for low-wage labour from abroad (Bosch et al., 2011: 185). 

This is in line with a general trend of increasing employment flexibility in 

European economies when workplaces are exposed to immigration (Raess and 

Burgoon, 2013). 

Firms do have to adhere to a minimum rights framework when employing 

posted workers. The regulatory framework for posted workers falls under the free 

movement of services as they are considered dependents of service providers. By 

contrast, individual migrants are regulated via the freedom of movement because 

they move on an individual basis (Dølvik and Visser, 2009: 494–6). The difference 

is that the labour rights of posted workers are more limited than those of migrants 

taking up work individually in another EU member state. In 1996, the EU passed 

the Posting of Workers Directive, establishing that posted construction workers are 

entitled to a set of statutory minimum working conditions of either their host state 

or sending state, whichever set of rights is more favourable to the workers. Article 

3 of the Directive lists a number of minimum conditions that have to be met when 

posting workers, such as maximum work periods and minimum rest periods, 

maximum paid annual leave and minimum rates of pay (including overtime). 

Following the Laval, Viking, Rüffert and Luxembourg judgments, the 

European Court of Justice has created a new jurisprudence as to how the Posting of 

Workers Directive should be interpreted (Barnard, 2008). The list of minimum 

conditions enumerated in the Directive is to be considered ‘exhaustive’, meaning 

that member states could not enforce conditions for posted workers beyond the 

minimum conditions (Dølvik and Visser, 2009: 498). The rulings, on the one hand, 

undermine the ability of national industrial relations systems to set collective 

standards according to their national traditions (Joerges and Rödl, 2009; Kilpatrick, 

2009). On the other hand, they place posted workers in a disadvantaged position 

by limiting their rights, while monitoring and enforcing these rights is very 

difficult due to the transnational nature of the employment relationship. 

The German Posting of Workers Act (Arbeitnehmerentsendegesetz) regulates 
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posted work. However, the particularity of the German system of industrial 

relations caused problems during the implementation of the PWD into national 

law. In Germany, there are two ways in which collective agreements can become 

generally binding, either via the Tarifvertragsgesetz (the tariff law) or the Posting 

Law. The Posting Law route is the stronger one, as via this route every employer 

who falls under the scope of the collective agreement must abide by the provisions. 

Since there was no general statutory minimum wage in Germany the social 

partners in the construction industry negotiated a minimum wage. The parties 

consist of the construction trade union Industriegesellschaft Bauen-Agrar-Umwelt (IG 

BAU) and the two sectoral employer associations, the Zentralverband der deutschen 

Bauindustrie (ZDB), representing small companies and skilled artisans, and the 

HDB (Hauptverband der deutschen Bauindustrie), representing medium and large 

companies. 

However, the employer’s side agreed on a minimum wage floor only after 

contentious negotiations. The amount applicable to posted workers was 

significantly lower than the scale set out in the German collective agreement 

(Eichhorst, 2000). A special wage commission in the Ministry of Labour composed 

of representatives of the employers, the union and the state declared the outcome 

universally binding. The wage-level difference leaves room for employers to use 

transnational subcontracting to ‘exit’ from the collective agreement. It effectively 

creates a dual labour market for posted workers (Menz, 2005). In addition to the 

minimum wage, the German Posting of Workers Act mandates certain other 

minimum rights, such as maximum work hours, a designated number of breaks 

and paid time off.  

While the discussion on the rulemaking procedure of the institutional 

framework for posting has highlighted the political conflicts and power dynamics 

that led to institutional change in the German labour market, it has done so by 

focusing on the formal rule-making apparatus (Cremers et al., 2007; Eichhorst, 

2000; Menz, 2005) or the strategies of the union towards labour market regulations 



	   68 

(Kahmann, 2006; Krings, 2009; Lillie and Greer, 2007). I take this investigation 

further, exploring the ways in which the strategies of micro-level societal actors 

such as firms, unions, works councils and individual workers interact with the 

changing regulatory configuration. In pursuit of a more nuanced understanding of 

the regulatory dynamics of posted work, the chapter identifies the ways in which 

actors draw on different power resources in order to influence the outcome of 

negotiations, or implement policies without negotiation, at the workplace level. 

My micro-level findings show that the posting-of-workers regulation creates 

not only a dual labour market in Germany but a complex array of regulatory 

spaces where actors are able to enact policies according to their own needs and 

interests. The goal is to show that the enactment of institutions depends not just on 

the overall social context but also on the power dynamics between the actors 

shaping this context (Dubois, 2010). Management creatively engages with the rule 

framework, whereas posted workers are structurally constrained from effectively 

resisting management practices in isolation from union representation. While a 

certain wage floor has been created for posted workers, we should be cautious in 

inferring from the seemingly compliant behaviour of firms that they have 

internalized the normative order put forth by the rulemakers (Dubois, 2010). 

Rather, transnational workspaces adhere to regulatory dynamics of their own. The 

European provision of services has removed many possibilities for states to 

regulate their labour market or to properly enforce the regulations, thereby 

creating micro worlds that produce autonomous rules. My argument is that in 

order to adequately grasp the institutional mechanisms at work in transnational 

posting, it is necessary to look at changes in legal and policy settings but 

complement them with the power dynamics at the micro level. 

 

3.3  Research methods 

 

For this chapter I draw on qualitative data gathered from March 2011 until March 
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2013 from construction-site case studies in Germany. The construction sites were 

large construction projects (starting at 1,000 workers) where German firms were 

the main contractors and foreign firms were the subcontractors. The major share of 

the empirical data was gathered through qualitative open-ended interviews with 

Polish, Spanish and Portuguese posted construction workers. The informants were 

interviewed in their temporary homes or in a public space. Face-to-face follow-up 

conversations were possible in some cases. However, because most workers were 

only temporarily working at the sites I researched, I tried to stay in touch with 

them via phone if possible. I refer to workers as posted workers as they are sent by 

their employer to work in another country. However, a European market for low-

skilled labour has emerged in which the borders between mobile labour, posted 

workers, agency workers and self-employment are fluid. The employment channel 

is a reflection of my best assessment based on the interview data rather than the 

result of a comprehensive evaluation of respondents’ position. 

The prime interview focus of this research was to gain insight into the 

workers’ lived experience of their social, economic and workplace settings. In total, 

I conducted 28 interviews with posted workers. Posted workers are frequently 

forbidden by their employers or by site management from discussing their 

working conditions. I tried to build trust by repeatedly visiting the workers’ 

housing site. Workers I talked to introduced me to fellow workers or pointed me to 

apartments where others lived who might want to be interviewed. The interviews 

were conducted in various languages, and interpreters were used when necessary. 

The interviews were recorded and transcribed if possible. If the interviewee did 

not consent to the interview being recorded, detailed handwritten notes were 

taken and were written up at the end of the research day. The author translated the 

quotes from German. All interviews are anonymised in order to protect the 

informants. Interviews are only cited insofar as doing so does not violate promises 

of confidentiality and is not likely to result in negative repercussions for the 

interviewees. 
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I triangulated this material with expert interviews and government, union 

and employer association reports to prevent interviewee perspectives and personal 

viewpoints from having undue influence over the final result and achieve a less 

biased narrative (Stake, 1995). In this process, actors with opposing viewpoints 

were interviewed to increase representativeness. I conducted interviews and 

follow-up interviews with nine representatives from the construction sector union 

IG BAU, four with works councillors from main contractors, two with 

management and one with the labour inspection. The interviews lasted between 

one and two hours. In addition to these interviews, I accompanied union 

representatives and works councillors on housing-site and constriction-site visits. 

The research data were stored and coded using MAXQDA qualitative data 

analysis software (VERBI GmbH, Berlin, Germany). 

The data for the construction sector are embedded within the context of a 

four-year study on posted work in the meat and construction sectors in Germany. 

The study’s value lies in how it illuminates posted workers’ employment and 

social relations and lived experiences. In this respect, it contributes to a growing 

body of qualitative studies that discuss workers’ position in poorly regulated 

workspaces in Germany (Bosch and Weinkopf, 2008; Doellgast and Greer, 2007; 

Dörre, 2005; Wagner and Lillie, 2014) and other European countries (Lillie et al., 

2011), which will be useful for generalising to theory (Gerring, 2004). 

 

3.4 Micro-level rule enactment 

	  
3.4.1  Management Practices 

 

Three management practices exemplify how the posting-of-workers rules are 

circumvented at the micro level in particular: the disregard for adherence to the 

maximum work period, the manipulation of working hours and thereby 

undermining the hourly minimum wage, and the withholding of annual leave pay. 
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The legislation in Germany requires written documentation of posted workers’ 

contracts with detailed information on wages and working hours to be kept on-site 

in case of controls by the labour inspection Finanzkontrolle Schwarzarbeit (FKS). On 

large construction sites, firm’s accounting books will mostly adhere to the 

maximum working hours and pay. On the surface it would seem as if transnational 

subcontractors adhere to the existing institutional framework, but when special 

attention is paid to the enactment of institutions, a different picture emerges. 

Several unionists I spoke to expressed that nowadays ‘on paper all the 

employment standards are correct’ but there is ‘a difference between the rights on 

the one hand and the reality on the other. Workers operate in what can be 

described as a lawless space’ (IG BAU, interview, 2012). One unionist describes the 

current practice on German construction sites: 

 

We do not encounter what we consider classically as ‘illegal’, that is, 

undocumented workers. Companies deceive us on a whole new level. They 

manipulate the working hours of workers, deduct accommodation pay from the 

worker’s wages and thereby circumvent the minimum wage standards.  

(IG BAU, interview, 2012) 

 

While actors adhere to the rules artificially on paper, thus not officially breaking 

the rule, they also do not enact the rules as envisioned by the rulemakers. One of 

the many cost-saving strategies of service providers is the deliberate manipulation 

of hours. Posted workers work 240 hours a month, while the employer accounts 

for only 160 hours in the payslips and thereby reduces the actual hourly wage (IG 

BAU, interview, 2012). Posted workers from various countries working for diverse 

service providers on different construction sites confirm this practice. One worker 

states explicitly that ‘all the workers get five or six euros per hour while the main 

contractor knows and supports this’ (Polish posted worker, interview, 2012). This 

practice disregards the adherence to the maximum work period and at the same 

time undermines the hourly minimum wage. Even though workers earn an hourly 
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wage on their pay slips, they do not receive overtime, night-time or weekend 

bonuses on top of their wage. However, working 100 hours overtime, without 

extra payment, reduces the hourly minimum wage to five or six euros. These 

practices are very difficult to detect because the payslips and accounting books list 

the legally allowed maximum number of hours worked. In addition, management 

requires workers to attest in writing that they receive the minimum wage payment 

(management interview and posted worker interview). Controls do take place by 

the FKS; however, official controls are not able to detect malpractices because the 

paperwork of foreign firms is in accordance with the rule system. 

Moreover, all workers on German construction sites are entitled to annual 

leave pay. The collective social fund Sozialkassen der Bauwirtschaft (SOKA-BAU) 

was set up to ensure that workers receive their holiday entitlements by raising 

contributions from the employers and granting benefits to employers and workers. 

However, employers deduct the holiday payment from the collective social fund 

from the worker’s wage. A Spanish posted worker describes: 

 

The SOKA-BAU system is well conceived from the German legislator and no one 

can circumvent it. And now there is the big but. SOKA BAU transfers the 

accumulated holiday payment for the workers to their service provider. However, 

my employer does not pass the vacation pay received from the SOKA BAU on to 

the workers. And that is unfortunately the practice.  

   (Spanish posted worker, interview, 2012) 

 

The vacation pay system as envisioned by the rulemakers imposes useful rules on 

the payment of vacation pay to posted workers. However, the way it is 

appropriated turns its purpose upside down. Instead of guaranteeing the due 

vacation pay for the workers, firms make a profit. There is clearly a discrepancy 

between the rule system as envisioned by the rulemakers and its appropriation by 

the rule takers. This system is created and preserved through the interplay of 

unequal power relations between workers and transnational firms as well as 



	   73 

through posted workers’ isolation from trade union structures and the inability of 

the labour inspection to detect rule-breaking and enforce compliance. 

 

3.4.2  Posted workers’ perceptions 

 

Norms are related to the types of workers firms employ. A firm’s policies on, for 

example, hours of work will be important in developing a set of norms around 

what firms expect from workers (Smyth et al., 2011). Rules or norms between 

posted workers and employers can establish that certain practices, even if 

technically illegal, are perceived as bending and not breaking the rule. This 

agreement oftentimes deviates from the regulatory norms of the host country. 

There is a discrepancy between the norms of the host and the home country in 

terms of what is expected from the employer’s side as well as what is acceptable 

from the employee’s side. One worker explains:  

 

Our firm told us what to say when controls takes place. We agreed to that before 

we came to Germany. That’s normal. If someone offers you to work in Germany 

for €8.50 and you earn €3 in Poland than you agree, even if €8.50 is less than the 

German minimum wage. Management also told us that we would not receive 

vacation pay even though the contract states that we do.  

                                                                           (Polish posted worker, interview, 2012) 

 

As Höpner and Schäfer (2008) point out, the creation of a single European market, 

which includes the free mobility of services and labour, is not one among equals. 

Significant wage differentials and social security contributions exist between the 

member states (Höpner and Schäfer, 2008: 16–19). The reasons posted workers take 

up work and accept certain employment conditions vary, ranging from the 

experience of unemployment in the home country, to payment of debts or medical 

procedures for family members, to simply being able to afford a better life (posted 

worker, several interviews, 2012). 
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Workers are afraid of losing their employment if they voice grievances. At 

times they feel that exiting the employment relationship is the only viable option to 

alter the situation. Structural limitations, economic deprivation and isolation from 

union structures constrain worker resistance, leading to ‘a sense of powerlessness 

at the collective level’ (Mrozowicki and van Hootegem, 2008: 201). Interaction 

between posted workers and the union does take place but is mainly limited to 

certain dire cases. Even though workers on occasion express anger about their 

situation, they fear employer retaliation and feel powerless to claim their rights. 

These are decisive factors that deter workers from interacting with the union or 

reporting management malpractices to the authorities. 

 

3.4.3  Union strategy and rule enforcement 

 

IG BAU has responded to posted work by establishing the European Migrant 

Workers Union, which attempted to create a transnational structure from which 

workers could also receive representation in their home countries (IG BAU 

representative, interview, 2011). After several years of practice, this structure failed 

to establish an independent role and was eventually reintegrated into the IG BAU 

(Greer et al., 2013). Nevertheless, the union continues to advocate equal rights for 

the same work in the same place and a better enforcement of the existing rights 

framework at the policy level (Krings, 2009). While the IG BAU has sought to 

establish closer relationships with transnational posted workers, they face 

considerable obstacles to interacting with workers at the workplace level, 

including language barriers, frequent site mobility of workers, and fear and lack of 

trust in unions from workers. These factors reinforce the persistence of the 

employment practices as unions often try to enforce the regulations in place 

without the support of the transnational posted workforce. If workers try to 

cooperate with the union, they are often exchanged quickly with other workers 

and sent to another construction site (IG BAU representative, interview, 2011). This 
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intimidates the new workforce even more and the union will find it very difficult 

to get in touch with the new workers (IG BAU, interview, 2011). One unionist 

explains: 

 

If you ask workers what they earn they always say, out of fear, the respective 

minimum wage. And then you stand there and think: ‘Well, if the people are paid 

minimum wage, we cannot do anything’. Everyone knows that this is not the case. 

I cannot report this to the media or the labour inspection because workers are 

afraid to talk.          

  (IG BAU, interview, 2011) 

 

This union perception reinforces the isolation of posted workers from union 

structures. Likewise, worker fear hinders meaningful interaction with the union 

and sustains certain management practices. This leaves considerable leeway for 

subcontracting firms to disrespect certain posted workers’ rights (IG BAU 

representative, interview, 2011). The complex relationship between management 

practices, worker fear and union isolation constrains the ability of the labour 

inspection to detect malpractices. The task of the labour inspection is to check the 

hours worked and wages paid to posted workers in the firms’ accounting books, 

which must be kept on the construction sites at all times. According to an official 

from the labour inspection, there is rarely a discrepancy. However, they suspect 

that the actual accounting book is kept in the host state (labour inspector, 

interview, 2012). One labour inspector explains: 

 

Companies in principle commit to paying the minimum wage, but we know that 

there are, I would almost say, hundreds of ways to circumvent it. The detection of 

these malpractices is almost impossible for us because of the difficulties to 

investigate in their home country or to prove the manipulation of hours or wage 

deductions.       

(Labour inspector, interview, 2012) 
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Both the union and the labour inspection are aware of the practices that appear to 

be legal but actually circumvent the rights of posted workers. According to a 

recent government report, many subcontractors in the construction as well as care 

and cleaning sectors, avoid paying salaries according to the minimum wage 

regulations (Deutscher Bundestag, 2013). The report identified that controls do 

take place, but only to a minimal extent because they are extremely time-intensive 

and complicated. Two recent reports by the German Confederation of Trade 

Unions identified mechanisms to avoid minimum wages in construction similar to 

the findings of this study. For example, the manipulation of working hours 

oftentimes results in the payment of wages close to what workers would earn in 

their home country instead of the host country’s minimum wage (Siebenhüter, 

2013: 17–20; Dälken, 2012).  

Moreover, the enforcement of rights is difficult due to the limited control 

mandate and staff shortage of the FKS and the lack of transparency created 

through long subcontracting chains (Dälken, 2012: 30). These practices are 

widespread in construction, but similar avoidance mechanisms occur in other 

sectors, for instance in cleaning or care (Dälken, 2012: 30). The central association 

of the German building industry (Zentralverband deutsches Baugewerbe or ZdB) 

confirms the existence of gaps in the regulation (Zentralverband deutsches 

Baugewerbe, 2006: 8). Mechanisms such as double-bookkeeping across borders 

make it very difficult for the FKS to detect firms’ avoidance mechanisms 

(Zentralverband deutsches Baugewerbe, 2006: 8). The reports from the union as well as 

from the employers’ side state that while a relatively dense institutional 

framework exists, the possibilities for the labour inspection to detect malpractices 

in these transnational workspaces are severely limited. 

 

3.5  The possibilities for institutional change through rule 
          enactment at the micro level 
 

The interaction between host- and home-state institutional frameworks and norms 
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creates a space in which actors can draw on different power resources in order to 

enact policies without official negotiation at the political level. This is especially 

relevant for institutional change because the meaning of an institution is constantly 

reinvented, in this case, by posting actors (Streeck, 2011: 141). To understand the 

creation and evolution of an institution, it is important to examine the context as 

well as the intentional action of actors as they are mutually constitutive (Jackson, 

2010). I refer to the notion of institutions as formal rules that actors can use 

dynamically to realise their aims (Streeck and Thelen, 2005).  

The literature on institutional change identifies different modes of change 

under the categories of displacement, layering, drift and conversion (Streeck and 

Thelen, 2005). In the variant of displacement, newly introduced behavioural patterns 

gradually or completely replace the originally existing institution. Layering refers to 

practices that do not replace old ones but are added to already-existing 

institutions. Changes occur because the new additions cumulatively transform the 

initial operation of the institution in a relevant way. Drift describes institutional 

settings in which the institution as such remains intact but changes in the 

environment are not adequately addressed. The absence of adjustments leads to 

significant changes in the operation of an institution. Similar to drift, in the fourth 

type, conversion, the institution remains formally intact but is used, by way of 

interpretation or different application of its properties, for a purpose for which it 

was originally not intended. The forms of change most relevant for the empirical 

material discussed in this chapter are similar to conversion and drift. In both 

instances the institution remains formally intact and policies may change without 

formal revision, causing ground-level change (Hacker, 2005: 47; Thelen, 2004). To 

understand the incremental process of change dynamics at play in the posting 

relationship, it is useful to combine these mechanisms (Barnes, 2008). 

Conversion, like drift, can be considered a process of adaptation in which the 

institution itself does not change but is exploited to serve new ends (Thelen, 2000: 

105). Even actors that are not involved in the institutional design may circumvent 



	   78 

or subvert rules when these are in opposition to their own interests (Streeck and 

Thelen, 2005). In this mode of transformation, actors are recognized to have a 

greater space in the institutional reproduction to reassess their interests and 

contemplate institutional change (Streeck and Thelen, 2005: 27). The real meaning 

and function of an institution ultimately emerges only in the course of how it has 

been interpreted and practically applied by actors. Rules and their enactment 

converse ‘through deviant local enactment or the slow accumulation of anticipated 

or unanticipated consequences of an institution’s routine operation’ (Streeck, 2009: 

125). This is possible because institutional rules are left ambiguous as a result of 

political compromises, and the balance of power between actors has shifted 

(Jackson, 2005). 

In the case of transnational posting, firms use the lack of strong union 

presence or the ability of labour inspectorates to enforce regulation to redeploy 

familiar institutions in ways that undermine their logic of action. Practices such as 

double-bookkeeping across borders hinder the proper monitoring of the labour 

rights of posted workers. This creates an ambiguous space in which it is difficult to 

disentangle which rights are adhered to, as circumstances change and practices are 

fluid. The firm strategies discussed here are similar to what Oliver (1991) labelled 

avoidance in her research on strategic responses of organisations to institutions. 

Avoidance is defined as ‘the organizational attempt to preclude the necessity of 

conformity, organizations achieve this by concealing their nonconformity from 

institutional rules or expectations’ (154). Nonconformity is hidden behind a façade 

of compliance: firms officially adhere to the rules, and thus leave them formally 

intact. However, they re-appropriate them in a different manner by manipulating 

working hours and thereby undermining the minimum wage.  

This is important from an institutional perspective because, as Oliver 

remarks, the appearance of conformity is often sufficient to attain legitimacy 

(Oliver, 1991: 155). These practices result in a situation of conversion: while the 

regulation was originally implemented to hinder the underbidding of wages in the 
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construction sector, it now becomes an instrument to place workers in direct wage 

competition next to each other ostensibly legitimately. The inability of unions and 

the labour inspection to control these practices shields firms from the enforcement 

mechanisms in place. While the rules are officially adhered to and not formally 

altered, the original intention of the institution is reversed by not paying the due 

amount or by not passing on the due vacation pay to the workers. 

Drift is closely related to conversion but differs from it because under 

conversion the implementation and use of institutions change, while under drift 

the changing environment alters the effect of institutions (Hacker, 2005: 45). 

Institutional drift occurs due to long-term shifts in the institution’s environment. 

The effects of institutions change because they do not adapt to the newly emerged 

structure (Hacker, 2005; Streeck and Thelen, 2005: 24–26). In relation to 

transnational posted work, the empirics show the insufficient adaptation of union 

and rule-enforcement mechanisms. Borders exist between IG BAU and posted 

workers due to language barriers, high labour turnover and worker fear. In similar 

contexts, unions have been criticized for their ineptitude at finding ways to 

organise and represent vulnerable workers (Jenkins, 2013: 4). The union’s inability 

to adapt to the changing environment, on a national or transnational level, isolates 

posted workers from interest representation and hinders the detection of the 

avoidance of collectively agreed institutional practices. Union dissatisfaction with 

limited worker interaction runs the risk of reinforcing the borders between 

workers and the union, contributing to a further drift between the design of the 

institution and its coverage. Drift also occurs due to the inability of the labour 

inspection to effectively control employment standards or enforce fines across 

borders. The union and labour inspection both agree that the regulation cannot be 

fully enforced within the current framework. While a pan-European labour market 

was created, the institutions that enforce rules have not been adapted effectively, 

creating multiple institutional segments that float like driftwood next to each other 

without being able to interact. 
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In the end, the process of institutional change is initiated by these practices. 

New interpretations of existing rules emerge and gradually displace the old. 

Caused in this way, however, deviations from traditional interpretation and 

application of practices are often merely matters of degree. If these small changes 

are over the course of time used by more and more actors and reinforced by 

further deviations, then this can add up to larger discontinuities. It is a ‘sort of 

incremental institutional change that proceeds independently from the intentions 

of those supposedly in control’ (Streeck, 2009: 125). The empirical material 

described here offers a snapshot of an ongoing larger process. Combining different 

modes of change can help disentangle the current process of transformation. 

Nevertheless, the ultimate consequence of eroding institutions through, for 

example, drift might result in a situation in which an institution gradually breaks 

down over time and ‘withers away’ (Streeck and Thelen, 2005: 29–30). Recent 

policy developments at the supranational level signal a change in policy that 

would further decrease the rights for posted workers. The proposed enforcement 

directive for the Posting of Workers Directive by the European Commission and its 

discussion and vote in the employment and social affairs committee of the 

European Parliament point to the decrease in the ability of labour inspectorates to 

control the policy implementation at the micro level (European Parliament, 2012). 

However, further policy negotiations are currently taking place between the 

European Parliament and the European Commission, and it is still too early to 

determine the exact policy outcome. 

 

3.6  Conclusion 

 

The literature on institutional change has highlighted the dualisation of the 

posting-of-workers labour market induced by policy adjustments (Menz, 2005). I 

add to this literature by showing how transnational firms are able to circumvent 

this re-regulation in isolation from union and labour inspection control. I 
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combined processes of institutional drift and conversion to interrogate local 

practice and dynamics of change, which form an important foundation to examine 

further processes of change at the aggregate level (Fiss and Zajak, 2004). Extensive 

interaction with posted workers and actors involved in the posting relationship 

allows me to analyse how the actual posting framework is renegotiated at the 

workplace level. It also gives voice to posted workers’ position within these spaces 

and illuminates the constraints workers face in resisting malpractices. Unequal 

power dynamics are played out at the workplace level, resulting in complex 

relations between employers, workers, unions and enforcement institutions. The 

findings presented here suggest that national institutions have persisted, but actors 

re-appropriate them differently than initially intended, launching a process of 

change. The institutional framework is adhered to formally, concealing 

nonconforming practices. 

Incremental changes in the European labour market have opened loopholes 

that management can exploit. Transnational firms have identified creative ways to 

avoid regulation, and posted workers are oftentimes not able to resist these 

malpractices due to fear of employer retaliation, structural limitations and isolation 

from union structures. This leads to a process of conversion in which institutions 

remain formally in place but are adapted by firms in order to serve their interests. 

This process of change strongly depends on the interests and power of actors that 

make decisions in organisations. Transnational workplaces can be considered 

political arenas in which different actors engage with and contest rules drawing on 

unequal power resources (Fiss and Zajak, 2004). 

The union’s aim to extend the regulation to posted workers has been 

achieved at the policy level but has been adapted ineffectively at the micro level. 

On a day-to-day level, posted workers and the union do interact but meaningful 

engagement is not taking place. Even though the union and labour inspection are 

aware of these malpractices, they lack the resources to detect and prosecute rule 

circumvention. Employer strategies to exploit gaps in regulation tend to weaken 
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these traditional sources of power. The concept of drift can illustrate the multiple 

spheres of regulation that exist between unions and workers and their inability to 

sufficiently interact to close the gaps in the regulation in order to counter 

management practices. 

While the regulatory framework claims to establish a rights framework for 

workers, it allows its circumvention through its many loopholes. The practices in 

transnational posting are the result of the tension between the claimed needs of a 

flexible labour market and the desire to closely monitor employment of mobile 

workers. Castles argues that migration ‘policies that claim to exclude 

undocumented workers may often really be about allowing them in through side 

doors and back doors, so that they can be more readily exploited’ (Castles, 2004: 

223). Transnational posting provides a low-cost pool of labour that facilitates the 

‘flexibility’ of the labour market while appearing to adhere to the institutional 

setting. The negotiated policy framework is being neglected by transnational firms 

due to the inability of states to enforce policies across borders and the inability of 

workers and unions to interact in a labour market characterised by high mobility, 

labour turnover and exploitation. 

From the perspective of employer strategies and labour market outcomes, 

transnational labour posting is often complementary to other institutional change 

dynamics in the German labour market. While the traditional German model still 

covers a significant proportion of workers, a complex labour market of low-wage 

workers outside of that system has grown (Bosch and Weinkopf, 2008; Palier and 

Thelen, 2010; Thelen, 2009: 484). Firms now regularly use outsourcing to smaller 

firms as a way to avoid works council and trade union power (Doellgast, 2009). 

Recent micro-level studies in other sectors in the German labour market also allude 

to avoidance mechanisms similar to those in posting. For instance, so-called mini- 

jobbers, temporary workers employed on a €400-a-month basis, often do not 

benefit from the tax and social security exemptions they are legally entitled to in 

the retail sector, while employers make a profit (Voss-Dahm, 2008: 256). Other 
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studies have revealed that mini-jobbers are regularly being denied lawfully 

guaranteed sickness and holiday pay (Benkhoff and Hermet, 2008). In a similar 

vein, Jaehrling and Méhaut (2012) analysed the gaps in regulation for atypical 

workers in the retailing, hotel and service sector that lead to precarious 

employment practices and rule avoidance. This suggests that the findings 

presented here may be representative of broader trends in the German labour 

market, whereby loopholes in the regulation and the growth of weakly organised 

sectors allow for discrepancies between context and enactment. 

While posted work and its national and micro-level regulation is embedded 

in deep structural changes in the German political economy, it does add another 

dimension to the debate. New exit opportunities created through the EU freedom 

of services undermine current regulatory practices and union power. This provides 

firms with leeway to exploit regulatory gaps creatively in their cross-border 

activity. While this study focuses on the German setting, other studies have shown 

that various EU countries struggled to adapt their labour market policies to 

implement the Posting of Workers Directive. For example, Lillie and Greer (2007) 

look at transnational posted work in the construction industry in Germany, 

Finland and the UK and examine how transnational politics and labour markets 

are undermining national industrial relations systems in Europe. Moreover, Lillie, 

Wagner and Berntsen have discussed the similarities of construction firms in 

Germany, the Netherlands and Finland to evade or modify the application of the 

regulation in their employment relations (Lillie et al., 2014). This cross-country 

comparison finds that construction firms will oftentimes claim they are complying 

with the host country’s rules and the Posted Workers Directive, but these claims 

are difficult to check, and they may be violating their home country’s regulations 

as well. Employer behaviour in all countries examined is fairly similar, made 

possible by the ambiguous rule system surrounding posted workers and their 

work environments. 

The process of change is still in flux and up for contestation. Conclusions 
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about the ultimate extent of the modes of change have to remain preliminary. 

Nevertheless, the findings point to a process in which surface compliance is 

substituted for deep compliance. The picture that emerges is one of a variegated 

labour market in which concealed nonconformity drifts alongside institutional 

host-country systems of worker representation and rule enforcement. Future 

research may further investigate whether over the longer term, these institutional 

practices will replace the old or whether new alliances can be formed to counter 

the current process of change. The impact of this institutional space on posted 

worker voice and exit options for firms is the topic of the next chapter. 

 

 

 

 

 

 

 

 

 

 

 

 


