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Thomas Ernst van Bochove*

‘ACTIO PUPILLARIS’ IN THE TEXT OF B. II, 2,11?1

This article deals with the ‘pupillary action’ (ὀρφανικὴ ἀγωγή) which occurs in B. II, 2,11, 
and with two Basilica scholia that aim at explaining this action along the lines of procedural 
law, also because of the use of the term προκάταρξις (litis contestatio) in the text of the Ba-
silica chapter. The first scholion focusses on a guardian as creditor (δανειστής), and especially 
on his general role as plaintiff in the action, while the second scholion concentrates on legal 
proceedings between a pupil as plaintiff and his guardian as defendant. The Basilica text 
and scholia testify to the existence of the ὀρφανικὴ ἀγωγή or δίκη, the scholia in particular 
mentioning its unexhellenized form πουπιλλαρία ἀγωγή / δίκη. The phrase is used in a non-
technical sense, but also occurs as an equivalent of the actio tutelae (directa). Ultimately, the 
reading ἀπὸ δημοτικῆς ἀγωγῆς appears to be the preferable one as the genuine constituent of 
the text of B. II, 2,11.
Keywords:  actio pupillaris / actio popularis, B. II, 2,11 (text and scholia), creditor / 

δανειστής, litis contestatio / προκάταρξις, exhellenism

1. The discussion of Dr. Daphne Penna’s draft translation of the text of the second 
book of the Basilica has brought to light a problem in the text of chapter 11 of the sec-
ond title of this book.2 This problem involves both text critical and legal aspects. The 
following pages are intended to shed some light on these issues.

* Department of Legal History, Faculty of Law, University of Groningen; t.e.van.bochove@rug.nl.
1 The present contribution – written in honour of Professor Srđan Šarkić – results from the new 

research project of the Department of Legal History of the Faculty of Law of Groningen University. 
This research project, which bears the title “Unravelling the Common Legal Heritage of Europe: 
Disclosing the Basilica cum scholiis”, aims at opening up the Groningen edition of the Basilica cum 
scholiis, by providing the Greek text of the Basilica including the scholia with legal commentary, an 
English translation, and in the long run a Greek-English lexicon / internet database of legal technical 
terms occurring in both the text and the scholia of the Basilica.

2 Basilica text (= BT): Basilicorum Libri LX. Series A: Textus librorum I – LX, 8 vols, eds. H. J. SCHEL-
TEMA, N. VAN DER WAL, D. HOLWERDA, Groningen 1955–1988 (partial repr. 2003). Basilica 
scholia (= BS): Basilicorum Libri LX. Series B: Scholia in libros I – LX, 9 vols, eds. H. J. SCHELTEMA, 
D. HOLWERDA, N. VAN DER WAL, Groningen 1953–1985 (partial repr. 2003). The Groningen 
edition of the Basilica can be consulted – albeit without the critical apparatus and the apparatus of 
scholia and that of testimonies – via the Thesaurus Linguae Graecae (TLG) (http://www.tlg.uci.edu, 
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2. The text of B. II, 2,11, then, reads as follows:

Οὐ γὰρ μόνοι οἱ δανείσαντες δανεισταὶ λέγονται, ἀλλὰ καὶ πάντες οἱ ἀπὸ 
συναλλάγματος ἢ ἁμαρτήματος χρεωστούμενοι, καὶ ἀπὸ ὀρφανικῆς ἀγωγῆς μετὰ 
προκάταρξιν, οὐ μὴν πρὶν ἢ προκατάρξηται. 1. Ἧττον καταβάλλει καὶ ὁ βραδύτερον 
καταβάλλων.3

‘For not only the persons who have lent money are called creditors, but also all 
persons to whom <anything> is owed because of a contract or delict, and because 
of a ‘pupillary action’ (actio pupillaris) after the joinder of issue (litis contestatio) and 
surely not sooner than the litis contestatio shall have taken place. 1. Also the person 
who pays too late, pays too little.’

The problem referred to above concerns the phrase ἀπὸ ὀρφανικῆς ἀγωγῆς. What 
is the meaning of ὀρφανικός in the present context? Does it merely relate to orphans 
in general, as the relevant lemma in the standard dictionaries would have it?4 Or does 
ὀρφανικός have a more specific, legal meaning here? And what is to be understood 
by an ὀρφανικὴ ἀγωγή? In the Basilica chapter, we are apparently dealing with three 
categories of people who are called creditors (δανεισταί λέγονται): the first category 
simply consists of people who have lent money (οἱ δανείσαντες), the second of people 
to whom something is owed on the basis of a contract or delict (οἱ ἀπὸ συναλλάγματος 
ἢ ἁμαρτήματος χρεωστούμενοι). Apart from these two fairly general categories, there is 
a third, very specific one: people who are called creditors on the basis of an ὀρφανικὴ 
ἀγωγή, accompanied by a very strict limitation: after the litis contestatio, and surely not 
before this shall have taken place (μετὰ προκάταρξιν, οὐ μὴν πρὶν ἢ προκατάρξηται). The 
combination of these three categories, two general ones and one very specific, appears 
a bit strange. How are we to interpret all this?

3. The text critical issue of the phrase ἀπὸ ὀρφανικῆς ἀγωγῆς becomes crystal-clear 
if we compare the text of B. II, 2, 11 with its underlying source, a text fragment from  

 accessed on 11. 7. 2019), Canon of Greek Authors and Works, № 5065.001 (Text) and 5065.002 
(Scholia). Since 5 March 2018, the Basilica cum scholiis are also available via BrillOnline Reference 
Works of Brill Publishers in Leiden (https://referenceworks.brillonline.com/browse/basilica-online, 
accessed on 11.7.2019.). This internet edition includes all apparatuses and all prefaces of the print 
edition, and is fully searchable. Moreover, this edition has also been provided with an new internet 
preface – very recently supplemented by B. H. STOLTE, Thirty Years Later. Past, Present and Future 
of Editing the Basilica, Subseciva Groningana, 10, 2019, 163–186 – and an Online bibliography. In 
what follows, both BT and BS will be quoted after page and line.

3 B. II, 2, 11 (BT 22/13–16).
4 H. G. LIDDELL, R. SCOTT, H. STUART JONES, R. MCKENZIE, A Greek – English Lexicon. With 

a revised Supplement, ed. P. G. W. GLARE, Oxford 1996, Oxford 19409 (repr. 2017), s. v. ὀρφανικός 
lists the following meanings: orphaned, fatherless, of or for orphans; τὰ ὀρφανικά refers to the property 
and interests of orphans.
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the Digest title De verborum significatione, viz. D. L, 16, 11–12. The passage from the  
Digest reads:

GAIUS libro primo ad edictum provinciale. ‘creditorum’ appellatione non hi 
tantum accipiuntur, qui pecuniam crediderunt, sed omnes, quibus ex qualibet 
causa debetur: 

ULPIANUS libro sexto ad edictum. ut si cui ex empto vel ex locato vel ex 
alio ullo debetur. sed et si ex delicto debeatur, mihi videtur posse creditoris 
loco accipi. quod si ex populari causa, ante litis contestationem recte dicetur 
creditoris loco non esse, postea esse. 1. Minus solvit, qui tardius solvit: nam 
et tempore minus solvitur.5

‘Gaius in his first book on the Provincial Edict. by the designation ‘creditors’ 
are understood not only those who have lent money, but all those to whom 
something is owed on the basis of whatever legal ground:

Ulpian in his sixth book on the Edict. for instance, if something is owed 
to someone on the basis of purchase, hire, or on any other ground; but also 
if something is owed on the basis of a wrongdoing, it seems to me that <the 
person involved> can be regarded as creditor. In case something is owed on the 
basis of an issue about which an action can be brought by everybody (ex popu-
lari causa), it shall rightly be stated that that person does not hold the position 
of creditor before the joinder of issue (litis contestatio), but that he does after 
it. 1. He who pays too late, pays too little: for also in time one pays too little’.

So much is clear that the text of B. II, 2, 11 is a succinct rendering of its Latin origi-
nal: even though Ulpian’s examples are missing, the substance of the Digest fragment 
is clearly present in the Basilica chapter, including the reference to the litis contestatio. 
There is only one major difference: whereas B. II, 2, 11 refers to a pupillary action (ἀπὸ 
ὀρφανικῆς ἀγωγῆς), we come across an action which can be brought by everybody 
(ex populari causa) in D. L, 16, 12. Actiones populares form a group of actions such as 
the actiones de albo corrupto, sepulchri violati, de termino moto and the actio de positis ac 
suspensis. These actions could be instituted by anyone from the people (quivis [quilibet] 
ex populo). The actions were of praetorian origin and served to protect public interest 
(ius populi). They were penal in nature, and in case of condemnation of the offender the 
plaintiff received the penalty paid.6 The actiones populares have been given a separate 

5 D. L, 16, 11–12.
6 On the actiones populares, cf. e. g. M. KASER, Das römische Privatrecht. I: Das altrömische, das vor-

klassische und klassische Recht (= Handbuch der Altertumswissenschaft, 10, 3, 3, 1), München 19712, 
610 with note 9 (§ 142 I), 364 (§ 88 II); M. KASER, Das römische Privatrecht. II: Die nachklassischen 
Entwicklungen (= Handbuch der Altertumswissenschaft, 10, 3, 3, 2), München 19752, 604; M. KA-
SER, K. HACKL, Das römische Zivilprozessrecht (= Handbuch der Altertumswissenschaft, 10, 3, 4),  
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title in the Digest, viz. D. XLVII, 23, which occurs in the Basilica as B. LX, 32, 5–12 (BT 
2938/5–2939/4). While writing the relevant fragment in his sixth book on the Edict – 
the source underlying the text of D. L, 16, 12 – with its reference to a creditor after the 
litis contestatio in an actio popularis, Ulpian was apparently thinking of the penalty to be 
paid to the plaintiff by the defendant in case of the latter’s condemnation.

But how should the above mentioned difference between ἀπὸ ὀρφανικῆς ἀγωγῆς 
in B. II, 2, 11 and ex populari causa in D. L, 16, 12 be accounted for? Reading the critical 
apparatus pertaining to BT 22/15 ὀρφανικῆς is essential for the solution of this enigma. 
For, from the critical apparatus the following information can be gleaned:7 

(1) The text lemma ὀρφανικῆς in B. II, 2, 11 is based on the text as handed down 
in cod. Paris. gr. 1352 (siglum: P),8 but the manuscript contains a textual emendation: 
written in very small characters directly above ὀρφανικῆς we find the reading δημοτικῆς.

(2) The other manuscript transmitting the text of the second book of the Basilica, 
cod. Coisl. gr. 151 (siglum: Cb),9 also hands down δημοτικῆς. 

On the basis of this information it can be argued that the text of B. II, 2, 11 should 
rather be read as ἀπὸ δημοτικῆς ἀγωγῆς, instead of ἀπὸ ὀρφανικῆς ἀγωγῆς. The former 
reading is an accurate Greek rendering of the phrase ex populari causa in D. L, 16, 12. 
The reading ἀπὸ δημοτικῆς ἀγωγῆς in B. II, 2, 11 is further corroborated by the text of 
B. LX, 32, which as we have already seen contains the Greek version of D. XLVII, 23, 
the Digest title dealing with actiones populares. In the final part of the rubric of B. LX, 32 
(BT 2937/3), indicating the content of the Basilica title, we come across the phrase καὶ 
δημοτικῶν ἀγωγῶν, and in B. LX, 32, 5 = D. XLVII, 23, 1 (BT 2938/5) we read δημοτικὴ 
ἀγωγή. At this point, the question presents itself why the editors of the Groningen edi-
tion of the Basilica cum scholiis did not simply adopt the reading ἀπὸ δημοτικῆς ἀγωγῆς 
in the text of B. II, 2, 11. I will briefly return to this question at the end of § 4 below.

How the reading ἀπὸ ὀρφανικῆς ἀγωγῆς in P came about is quite easy to surmise. 
For the cause of this reading must be sought in the Latin text of the Digest itself. There 
are two possibilities: either there must have circulated an early Digest manuscript con-
taining the phrase ex pupillari causa in D. L, 16, 12, or someone must have misunder-
stood the phrase ex populari causa in the same fragment in another Digest manuscript, 

München 19962, 164 with note 9 (§ 23 II); 333 with note 44 (§ 47 IV); M. KASER, R. KNÜTEL, 
S. LOHSSE, Römisches Privatrecht. Ein Studienbuch. Kurzlehrbücher für das juristische Studium, 
München 201721, 307 (§ 50.1); A. BERGER, Encyclopedic Dictionary of Roman Law, Philadelphia 
1953 (repr. 1991), s. v. actiones populares.

7 It should be noted that this vital information cannot be retrieved from the Thesaurus Linguae 
Graecae, as  texts included in the TLG are not accompanied by a apparatus criticus; cf. note 2 above.

8 P dates from the beginning of the thirteenth century; cf. L. BURGMANN, M.-Th. FÖGEN, A. 
SCHMINCK, D. SIMON, Repertorium der Handschriften des byzantinischen Rechts. Teil I: Die 
Handschriften des weltlichen Rechts (Nr. 1–327), (= Forschungen zur byzantinischen Rechtsgeschichte, 
Band 20), Frankfurt am Main, 1995 (= RHBR, I), № 166.

9 On Cb, dating from the first half of the fourteenth century, cf. RHBR, I (note 8 above), № 202.
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erroneously reading ex pupillari causa instead of ex populari causa. Confusion between 
the variant readings ex populari causa / ex pupillari causa is only too understandable if 
we consult the lemmata on actiones populares in the Byzantine legal treatise Ῥωμαϊκαὶ 
ἀγωγαί ‘Roman actions’, an important source regarding legal procedures. The treatise 
dates from the later eleventh century, but traces its origin back to the legislation of Jus-
tinian: as regards content, the treatise is based on the legal literature written in the sixth 
century.10 The actiones populares occur twice in the treatise, first in 7, 17 and again in 
9, 49. In the first section we come across the phrase αἱ πουπιλαρίαι ἀγωγαί,11 obviously 
standing for αἱ ποπουλαρίαι ἀγωγαί. The πουπιλαρία ἀγωγή reappears no less than eight 
times in the second section, both in singular and in plural.12 Be that as it may, so much 
is clear that it is the phrase ex pupillari causa that must have underlain the phrase ἀπὸ 
ὀρφανικῆς ἀγωγῆς in B. II, 2, 11 in P.

The question when the reading ex pupillari causa originated is equally easy to an-
swer. Of course, this reading must have come into existence long before the genesis of 
the Basilica text in the later ninth century,13 as ἀπὸ ὀρφανικῆς ἀγωγῆς occurs in the text 
of B. II, 2, 11 in P. Long ago, it was Van der Wal who indicated that ὀρφανικῆς can be 
regarded as an exhellenism – viz. a Greek translation of a Latin terminus technicus occur-
ring in the legal literature of the sixth century – in the Basilica text, based on pupillarios, 
in stead of popularios.14 This means that the reading ex pupillari causa must stem from 
the sixth century, so as to be able to underlie pupillarios in the legal literature from that 
period. The occurrence of the phrase πουπιλαρία ἀγωγή in the treatise Ῥωμαϊκαὶ ἀγωγαί 
points in the same direction, as this treatise contains material originating from the sixth-
century legal literature, as we have already seen. Generally speaking, the Digest part of 
the Basilica text is based on the Greek Summa (summary) of the Digest compiled by the 

10 Edition of both versions (L and P) of the treatise: R. MEIJERING, ῾Ρωμαϊκαὶ ἀγωγαί. Two Byzan-
tine Treatises on Legal Actions, Fontes Minores, 8, 1990, 1–152. On the Ῥωμαϊκαὶ ἀγωγαί in general, 
cf. M.-Th. FÖGEN, Byzantinische Kommentare zu römischen Aktionen, Fontes Minores, 8, 1990, 
215–248 (passim, in particular 230–248); Sp. TROIANOS, Die Quellen des byzantinischen Rechts 
(4. verbesserte und ergänzte Auflage. Übersetzt von D. SIMON, S. NEYE), Berlin–Boston 2017, 
236–237.

11 ῾Ρωμαϊκαὶ ἀγωγαί, 7, 17, 3/22 [ed. MEIJERING (note 10 above), 91].
12 ῾Ρωμαϊκαὶ ἀγωγαί,  9, 49 L, lines 2, 3, 4, 7 (twice), 8–9, 9, and 10–11 (ed. MEIJERING (note 10 

above), 138–139).
13 On the Basilica text in general, and on its genesis in the later ninth century, cf. Th. E. VAN BO-

CHOVE, Basilica Online Bibliography (https://referenceworks.brillonline.com/browse/basilica-
online, Tab Bibliography, accessed on 11.7.2019.), Nos. 158–162; TROIANOS, Quellen (note 10 
above), 202–211.

14 N. VAN DER WAL, Der Basilikentext und die griechischen Kommentare des sechsten Jahrhunderts, 
Synteleia Vincenzo Arangio-Ruiz, eds. A. GUARINO, L. LABRUNA, Napoli 1964, 1158–1165 (1163): 
‘Leicht zu erkennen sind auch die Fälle, wo statt des vorliegenden Wortes ein anderes ähnliches 
übersetzt wurde. Oft findet man da, wo der ursprüngliche Wortlaut popularios gewesen sein muss, 
einen Exhellenismos der pupillarios entspricht, oder umgekehrt; (…)’.
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elder Anonymos (ca. 550).15 Thus, it would seem possible that, while basing himself on 
a Latin Digest manuscript containing the phrase ex pupillari causa in D. L, 16, 12, in his 
rendering of this particular Digest fragment the elder Anonymos wrote ἀπὸ πουπιλλαρίας 
ἀγωγῆς, and that in the wake of the compilation of the Basilica text in the later ninth 
century this phrase was exhellenized into ἀπὸ ὀρφανικῆς ἀγωγῆς. The presence of the 
phrase ἀπὸ ὀρφανικῆς ἀγωγῆς in P may be explained along these lines. It should be 
observed, however, that this reconstruction is not certain. It is equally possible that the 
elder Anonymos’s Latin prototype did indeed contain the reading ex populari causa in 
D. L, 16, 12, that the Anonymos simply rendered this phrase as ἀπὸ δημοτικῆς ἀγωγῆς 
in his Digest Summa, and that this phrase finally ended up in the text of B. II, 2, 11. This 
line of reasoning accounts for the presence of ἀπὸ δημοτικῆς ἀγωγῆς in Cb.

4. The legal aspect of the problem concerning the phrase ἀπὸ ὀρφανικῆς ἀγωγῆς 
in the text of B. II, 2, 11 is inextricably bound up with two scholia transmitted by cod. 
Paris. gr. 1352 – sch. P 1 and sch. P 2 resp. – both pertaining to the phrase ὀρφανικῆς. 
Given the fact that the text of the Basilica chapter mentions the term προκάταρξις (litis 
contestatio, joinder of issue), it is hardly surprising that the scholia aim at elucidating the 
phrase ἀπὸ ὀρφανικῆς ἀγωγῆς along the lines of procedural law. Both scholia connect 
this phrase firmly with the tutela impuberum: the guardianship over persons sui iuris 
below the age of puberty. Sch. P 1 refers to ἐπίτροποι, in Byzantine legal sources the term 
to denote tutores (guardians), while sch. P 2 mentions both the ἐπίτροπος and ἄνηβοι, 
the usual phrase for pupilli / impuberes, viz. pupils or wards between the age of seven and 
fourteen (for males) or twelve (for females).16 Thus, the scholia justify the translation 
of ὀρφανικὴ ἀγωγή in the text of B. II, 2, 11 by the phrase ‘pupillary action’ sufficiently.

As both scholia lack an inscription mentioning the name of an author, it is dif-
ficult to determine a specific date of origin. But because the scholia comment on the 
text of the Basilica, they must have been written sometime after the compilation of the 
Basilica text in the later ninth century (terminus post quem) and before the beginning of 
the thirteenth century, the date of the Parisinus 1352 (terminus ante quem). However, 
the very existence of the two scholia may very well answer the question put forward in  
§ 3 above, as to why the editors of the Groningen edition of the Basilica cum scholiis did 
not adopt the reading ἀπὸ δημοτικῆς ἀγωγῆς. The fact that both sch. P 1 and sch. P 2 
comment on the phrase ἀπὸ ὀρφανικῆς ἀγωγῆς most probably accounts for the decision 
of the editors to adopt this phrase in the text of B. II, 2, 11, despite the transmission of 
δημοτικῆς in Cb, and in P in the form of an emendation, and despite the fact that ἀπὸ 
δημοτικῆς ἀγωγῆς is clearly based on the phrase ex populari causa in D. L, 16, 12.

15 On the elder Anonymos, cf. VAN BOCHOVE, Basilica Online Bibliography (note 13 above), Nos. 
391–398; TROIANOS, Quellen (note 10 above), 97, 108, 112, 117, 150, 156, 206, 213, 227, 229.

16 On the use of these terms, cf. e. g. K. E. ZACHARIÄ VON LINGENTHAL, Geschichte des griechisch-
römischen Rechts, Berlin 18923, (repr. Aalen 1955), 120–122 (with note 355).
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5.1 Sch. P 1, then, reads as follows: 

Οἱ γὰρ ἐπίτροποι μετὰ προκάταρξιν κύριοι γίνονται τῆς ὀρφανικῆς ἀγωγῆς καί, 
εἴτι δ᾿ ἂν προστιμωθῶσιν οἱ ἐναγόμενοι, αὐτοὶ λαμβάνουσι. Βιβ. κς´ τιτ. β´, βιβ. μη´ 
τιτ. ζ´ κεφ. κθ´.17

‘For the guardians (tutores) become principals (domini litis) of the pupillary 
action after the litis contestatio and, if the defendants are to pay something by way of 
fine, the guardians themselves will receive that sum. Book 26, title 2; book 48, title 
7, chapter 29’.

5.2 As already observed above, D. L, 16, 12 is based on a fragment from Ulpian’s 
sixth book on the Edict. In this fragment, Ulpian referred to the litis contestatio. In his day 
(ca. 170–223 AD), the old bipartite formulary procedure was still functioning, though 
its significance was waning. In the formulary procedure, the litis contestatio (joinder of 
issue) marked the end of the first phase of the trial before the praetor, the moment when 
the parties entered into the agreement pertaining to the trial, the formula agreement. At 
that very moment, the praetor approved of the action, but at the same time the original 
action perished (consumptio actionis): the original claim based on a contract existing 
between the two parties and brought by them before the praetor came to nought and 
was replaced by a new conditional claim dependant on a condemnatory judgement of 
the defendant pronounced by the judge (novatio necessaria, necessary novation).18 In 
sch. P 1, the scholiast uses the phrase οἱ γὰρ ἐπίτροποι μετὰ προκάταρξιν κύριοι γίνονται 
τῆς ὀρφανικῆς ἀγωγῆς καί, εἴτι δ᾿ ἂν προστιμωθῶσιν οἱ ἐναγόμενοι, αὐτοὶ λαμβάνουσι. 
In writing this sentence, he appears to construct a legal effect of the litis contestatio, 
by stating that after the προκάταρξις the guardian becomes dominus of the ὀρφανικὴ 
ἀγωγή,19 and that he is to receive the sum of the fine, if the defendants in that action 
have to pay one. Despite this, it is extremely unlikely that the term προκάταρξις in sch. 
P 1 is to be interpreted along the same lines as the litis contestatio in the old formulary 
procedure, for two reasons.

In the first place, sch. P 1 clearly comments on the text of the Basilica. Therefore, 
it is no more than logical to assume that the references to loci paralleli in the scholion 
relate to passages in the Basilica text as well. This is very clear from the scholiast’s sec-
ond reference: βιβ. μη´ τιτ. ζ´ κεφ. κθ´. In this reference to book 48, title 7, chapter 

17 Sch. P 1 ad B. II,2,11 (BS 11/18–20).
18 For all this, cf. e. g. KASER, HACKL, Zivilprozessrecht (note 6 above), 149–432, in particular 285–301 

and 377–378 (§§ 41, 42 and 55 II 2); E. METZGER, Litigation, The Cambridge Companion to 
Roman Law, ed. D. JOHNSTON, Cambridge 2015, 272–298 (283–287 with further references 
in note 46); KASER, KNÜTEL, LOHSSE, Römisches Privatrecht (note 6 above), 445–446 and 
451–473 (§ 80.14–20; § 82–§ 85).

19 On the meaning of the term dominus litis, cf. § 5.4 below.
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29, he uses the abreviation κεφ. standing for κεφάλαιον. In references to loci paralleli 
occurring in Basilica scholia, this term usually denotes a chapter from the text of the 
Basilica.20 As regards content the reference to this particular locus parallelus defies clar-
ity and does not contribute to a better understanding of either the scholion itself, or 
the text of B. II, 2, 11 for that matter. Βιβ. μη´ τιτ. ζ´ κεφ. κθ´ denotes B. XLVIII, 7, 29 = 
D. XL, 9, 29. This reference leads us nowhere, if only because what is B. XLVIII, 7, 29 
in the Groningen edition of the Basilica need certainly not have been the same for our 
scholiast: references to individual chapters in the text of the Basilica are notoriously 
unreliable. If, however, we accept that the reference given by the scholiast is correct and 
coincides with B. XLVIII, 7, 29 in the Groningen edition, then this chapter has no link 
whatsoever with sch. P 1. The Basilica chapter merely observes that ‘generally speaking, 
when I am solvent, I rightly manumit <a slave> whom I have given in pledge; but an 
heir does not rightly manumit <a slave> who has been bequeathed’.21

The other reference of the author of sch. P 1 to a locus parallelus is more promising. 
By writing βιβ. κς´ τιτ. β´, the scholiast referred to book 26 title 2 of the Basilica. The 
text of B. XXVI, 2 consists of three Justinian Novels: Nov. 4, Nov. 99 and Nov. 115 c. 
6, all dealing with the same subject matter, viz. how creditors are to bring legal action 
against principal debtors, or in case of their insolvency against various categories of 
sureties – μανδάτωρες, ἀντιφωνηταί and ἐγγυηταί.22 It is the rubric of B. XXVI, 2 (= Nov. 
4 rubr.) that lays full emphasis on the role of creditors in these procedures, and this is 
most probably what induced our scholiast to include a reference to B. XXVI, 2 in sch. 
P 1, his comment on the text of B. II, 2, 11, which after all gives a clear definition of the 
term δανεισταί. The rubric reads:

Περὶ τοῦ τοὺς δανειστὰς πρότερον χωρεῖν κατὰ τῶν πρωτοτύπων χρεωστῶν καὶ ἐν 
δευτέρᾳ τάξει ἀπόρων τούτων εὑρεθέντων κατὰ τῶν μανδατόρων ἢ τῶν ἀντιφωνητῶν 
ἢ ἐγγυητῶν.23

20 On this, cf. in particular H. DE JONG, Using the Basilica, Zeitschrift der Savigny-Stiftung für Rechtsge-
schichte, romanistische Abteilung, 133, 2016, 286–321 (312); see also the other works mentioned in 
VAN BOCHOVE, Basilica Online Bibliography (note 13 above), Nos. 10–16.  

21 B. XLVIII, 7, 29 = D. XL, 9, 29 (BT 2217/11–13): Gaḯus. Ὃν γενικῶς ὑπεθέμην εὔπορος ὢν καλῶς 
ἐλευθερῶ· τὸν δὲ ὑπὸ αἵρεσιν ληγατευθέντα οὐ καλῶς ὁ κληρονόμος ἐλευθεροῖ.

22 For a concise analysis of the content of the Novels, cf. N. VAN DER WAL, Manuale Novellarum 
Justiniani. Aperçu systématique du contenu des Novelles de Justinien, Groningen 19982, Nos. 855, 859, 
864, 866 (Nov. 4,1); Nos. 736, 774, 860, 864 (Nov. 4,2); Nos. 842, 869 (Nov. 4,3); Nos. 857, 867, 
1050 (Nov. 99); № 799 (Nov. 115, 6). On the μανδάτωρες, ἀντιφωνηταί and ἐγγυηταί, cf. VAN DER 
WAL, Manuale Novellarum, 123 note 62.

23 B. XXVI, 2 rubr. (BT 1256/3–5). I. AVOTINS, On the Greek of the Novels of Justinian. A Sup-
plement to Liddell-Scott-Jones together with Observations on the Influence of Latin on Legal Greek,  
(= Altertums wissenschaftliche Texte und Studien, Band 21), Hildesheim – Zürich – New York 1992, 
s. v. ἀντιφωνητής observes that this term refers specifically to one who promises repayment by 
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‘That creditors shall first proceed against the principal debtors, and in the second 
place, if those <debtors> are found to be insolvent, against the mandators, or those 
who have promised to repay the debt, or the guarantors’.

In his comment, the author of sch. P 1 evidently argues that ἐπίτροποι are to be 
regarded as δανεισταί in the ὀρφανικὴ ἀγωγή after the litis contestatio. The reference to 
B. XXVI, 2 corroborates this, for the main text of this Basilica title contains a definition 
of δανεισταί as well:

Δανειστὴν δὲ τίθεμεν τοῖς ἀρχαίοις ἀκολουθοῦντες νόμοις πάντα τὸν ἀγωγὴν 
ἔχειν κατά τινος δυνάμενον, εἰ καὶ μὴ δάνεισμα τὸ πεπραγμένον, ἀλλ᾿ ἕτερόν τι 
συνάλλαγμα καθεστήκοι, δηλαδὴ τῶν ἀργυροπρατικῶν ἀντιφωνήσεων διὰ τὸ 
χρήσιμον τῶν συναλλαγμάτων ἐπὶ τῆς νῦν μενουσῶν τάξεως.24

‘Following the ancient laws, we define creditor as every person who can 
have an action against someone, even if the <underlying> legal act is not a 
loan (mutuum) but some other contract, on the understanding that the sure-
ties of bankers shall remain as they are now because of the usefulness of these 
contracts’.

Be that as it may, the reference to B. XXVI, 2 makes very clear that the term 
προκάταρξις in sch. P 1 is not to be interpreted in accordance with the litis contestatio 
as functioning in the old formulary procedure. For, the constituent parts of the text of 
B. XXVI, 2 were all promulgated by Justinian: Nov. 4 in the year 535, Nov. 99 in 539, 
and, finally, Nov. 115 in 542. During the reign of the emperor Justinian (527–565), the 
above mentioned two-phased formulary procedure had already long fallen into disuse: it 
had been superseded by a different procedure, viz. the cognitio or cognitio extra ordinem.25

In the second place, even if our scholiast would have referred to the Digest – the-
oretically, by writing βιβ. κς´ τιτ. β´ he could have indicated D. XXVI, 2 – the term 
προκάταρξις in sch. P 1 cannot be understood along the same lines as the litis contestatio 

entering into a constitutum debiti [i. e. a formless promise to pay an already existing debt – either of 
one’s own or of another – on a fixed date and at a fixed place: the promised sum is called pecunia 
constituta; see BERGER, Encyclopedic Dictionary (note 6 above), s. v. Constitutum]; in the lemma 
ἀντιφωνέω, Avotins alludes to Nov. 4, 1. Schöll and Kroll – Novellae, eds. R. SCHÖLL, G. KROLL 
(= Corpus iuris civilis, editio stereotypa secunda. Volumen III), Berolini 1895 (most recent reprint: 
Cambridge 2014) – translate τῶν ἀντιφωνητῶν by reos constitutae pecuniae (SK 24/13–14).

24 Β. XXVI, 2, 1 = Nov. 4 (ΒΤ 1258/26–30).
25 On the cognitio extra ordinem in general, cf. KASER, HACKL, Zivilprozessrecht (note 6 above), 

433–644; METZGER, Litigation (note 18 above), 287–289 with further references in note 64; 
Th. RÜFNER, Imperial Cognitio Process, The Oxford Handbook of Roman Law and Society, eds. P. 
J. DU PLESSIS, C. ANDO, K. TUORI, Oxford 2016, 257–269 (chapter 20); KASER, KNÜTEL, 
LOHSSE, Römisches Privatrecht (note 6 above), 446–447 and 475–481 (§ 80.21–25; § 87–§ 88).
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in the old formulary procedure, because the emperor Justinian promulgated the Digest 
by means of its introductory constitution Tanta / Δέδωκεν on 16 December 533, again 
long after the formulary procedure had ceased to function.

5.3 As a result of the obsoleteness of the bipartite formulary procedure, the litis 
contestatio / προκάταρξις had lost its very technical and precise meaning. It no longer 
implied the necessary novation which meant the destruction of the original claim and 
its replacement by a new, conditional claim dependant on a condemnatory judgement 
of the defendant pronounced by the judge. Nevertheless, the term litis contestatio / 
προκάταρξις continued to be used, albeit in a different meaning. The term now referred 
to the moment when the parties – claimant and defendant, or their respective repre-
sentatives or lawyers – appeared before the judge or jurisdictional official and the latter 
commenced the proceedings in court by hearing the narratio negotii, i. e. the ensemble 
of the oral presentation of the claim by the plaintiff and its contradiction by the de-
fendant (narratio and contradictio).26 This definition of litis contestatio already occurs 
in a constitution issued by the emperors Septimius Severus and Caracalla in the year 
202,27 and, moreover, in another Basilica scholion handed down by the Parisinus 1352, 
originally commenting on this constitution.28 The phrase μετὰ προκάταρξιν in sch. P 1 
is to be understood in terms of the litis contestatio as it functioned in the cognitio extra 
ordinem procedure.

5.4 The author of sch. P 1 omits a direct answer to the question as to what is to 
be understood by an ὀρφανικὴ ἀγωγή / actio pupillaris. Despite this, his comment on 
B. II, 2, 11 appears to offer a plausible explanation of the text of B. II, 2, 11 containing 
the reading ἀπὸ ὀρφανικῆς ἀγωγῆς. For, a guardian could represent his ward in civil 
lawsuits: the tutor then acted as procurator for his pupillus (‘Prozeßvertretung’). The 
person represented – the pupil – was styled dominus litis (principal of the suit). If a tutor 

26 On the litis contestatio in the ( Justinian) cognitio procedure, cf. e. g. D. SIMON, Untersuchungen zum 
Justinianischen Zivilprozeß (= Münchener Beiträge zur Papyrusforschung und antiken Rechtsgeschichte, 
54), München 1969, 30–33 and 123–132, with further references; KASER, HACKL, Zivilprozessrecht 
(note 6 above), 587–595, in particular 592–595 (§ 90 IV); KASER, KNÜTEL, LOHSSE, Römisches 
Privatrecht (note 6 above), 467 and 479 (§ 87.5–6; § 88.6–7).

27 C. III, 9, 1: (…). inter litem enim contestatam et editam actionem permultum interest. lis enim tunc 
videtur contestata, cum iudex per narrationem negotii causam audire coeperit. ‘(…). For there is a great 
difference between joinder of issue and notification of the suit. The issues appear to be joined only 
when the judge has commenced to hear the case by listening to the statement of facts’. (Translation: 
S. CONNOLLY in The Codex of Justinian. A New Annotated Translation, with Parallel Latin and Greek 
Text. Based on a Translation by Justice Fred H. Blume. Volume I: Introductory Matter and Books I-III, 
ed. B. W. FRIER, Cambridge 2016, 635).

28 Sch. P 1 ad B. VI, 1, 49 = D. I, 18, 16 (BS 33/13): Προκάταρξίς ἐστι ἡ διήγησις τῆς ὑποθέσεως, (…). 
‘Joinder of issue is the narrative of the case at law (narratio negotii), (…)’. On this scholion, cf. 
SIMON, Untersuchungen (note 26 above), 123 note 231. It should be noted that in P the scholion 
occurs on f. 27r, in the right margin at what is now B. VI, 1, 69 = C. I, 51, 11 (BT 158/28–159/4).
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acted as plaintiff on behalf of a pupil below the age of puberty, the original claim was 
consumed. It was the guardian who then became the principal of the suit, both in the 
old procedure per formulam and in the cognitio procedure.29 Hence, a guardian could 
also collect contractual fines.

Sch. P 1 echoes a short passage from the first title of the ninth book of the Basilica, 
which deals with appellate proceedings: 

Καὶ φροντιστοῦ δικασαμένου καὶ μὴ ἐκκαλεσαμένου δύναται ὁ κύριος τῆς 
δίκης ἐκκαλεῖσθαι. Καὶ διὰ φροντιστοῦ ὁ φροντιστὴς ἐκκαλεῖσθαι δύναται· κύριος 
γάρ ἐστι τῆς δίκης μετὰ προκάταρξιν.30

‘And if a procurator has been condemned and has not appealed, it is the 
principal of the lawsuit (dominus litis) who can lodge an appeal. And the procu-
rator can bring an appeal through the agency of a procurator: for after the 
joinder of issue the former is the principal of the suit’.

The above passage is key to a better understanding of sch. P 1. For, B. IX, 1, 4, 5 
teaches us short and sweet that it is after the litis contestatio that a representative in a 
lawsuit (procurator, φροντιστής) became principal of the suit: ὁ φροντιστὴς (…) κύριος 
(…) ἐστι τῆς δίκης μετὰ προκάταρξιν.31 On this basis, it is not difficult to follow our 
scholiast’s line of reasoning. By reading ἀπὸ ὀρφανικῆς ἀγωγῆς in B. II, 2, 11 he natu-
rally connected the text of this Basilica chapter with a lawsuit involving guardians and 

29 For all this, cf. KASER, HACKL, Zivilprozessrecht (note 6 above), 209–210 and 217 (§ 29 I  and 
IV); 560 and 562 (§ 85 II.1 and II.2); KASER, KNÜTEL, LOHSSE, Römisches Privatrecht (note 
6 above), 332 and 458–459 (§ 55.3 and § 82.29–32).

30 B. IX, 1, 4, 4–5 (BT 440/7–10). Cf. also D. XLIX, 1, 4, 5, the source underlying the Basilica fragment: 
Si procurator, qui iudicio interfuit, victus sit, an ipse quoque per procuratorem appellare possit, videamus, 
quia constat procuratorem alium procuratorem facere non posse. sed meminisse oportet, quod procurator 
lite contestata dominus litis efficitur: et ideo et per procuratorem appellare potest. ‘If a procurator who 
was present in court has lost, we have to consider if he himself, too, can lodge an appeal through a 
procurator, because it is certain that one procurator cannot appoint another procurator. It should 
be remembered, however, that after the joinder of issue, a procurator becomes the principal of the 
suit: and for that reason he, too, can appeal through a procurator’.

31 The same phrase occurs in at least two other Basilica scholia. The first scholion was written by the 
younger Anonymos / Enantiophanes who probably lived during the reign of the emperor Heraclius 
(610–641). In this scholion (sch. Pa 26 ad B. XXII, 5, 9 = D. XII, 2, 9 (BS 1423/5–7)) we read: 
Τοῦ Ἐναντιοφανοῦς. (…)· ὅπερ δεῖ νοεῖν, ὅτε μετὰ προκάταρξιν ὀμοθῇ· τότε γὰρ γίνεται κύριος τῆς 
δίκης ὁ προκουράτωρ. The second scholion lacks an inscription attributing it to an known author; in 
this scholion – sch. Pa 20§ ad B. XXII, 5, 42 = D. XII, 2, 42 (BS 1467/24–25) – we read: Μετὰ γὰρ 
προκάταρξιν κύριος τῆς δίκης γενόμενος ὁ ἐντολεὺς (…). Pa = cod. Paris. gr. 1348, dating from the 
beginning of the thirteenth century; cf. RHBR, I (note 8 above), № 161. On the younger Anonymos 
/ Enantiophanes, cf. VAN BOCHOVE, Basilica Online Bibliography (note 13 above), Nos. 399–405; 
TROIANOS, Quellen (note 10 above), 100, 112, 116–117, 151, 154–156.
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pupils. He obviously regarded guardians as procurators for their pupils in such a lawsuit: 
the latter were the domini litis in an actio pupillaris. However, after the litis contestatatio 
in this action, the guardians themselves became the principals of the suit. In other 
words, after the προκάταρξις in an ὀρφανικὴ ἀγωγή, the ἐπίτροποι were the creditors 
in the action. As plaintiffs in a pupillary action, guardians were also the recipients of 
the sum of a fine, if the defendants / debtors in that action had to pay any. The phrase 
εἴτι δ᾿ ἂν προστιμωθῶσιν οἱ ἐναγόμενοι from sch. P 1 appears to refer to the payment of 
a πρόστιμον, a fine contractually agreed upon (penalty clause).32 The term πρόστιμον 
occurs frequently in the Basilica, both in the text and in the scholia, though of course 
not always in exactly the same meaning or context.33

All in all, the author of sch. P 1 does indeed present a plausible explanation of 
the text of B. II, 2, 11 containing the reading ἀπὸ ὀρφανικῆς ἀγωγῆς. In this way, sch.  
P 1 argues in favour of the authenticity of that reading, and ultimately also in favour 
of the existence of an early Digest manuscript containing the reading ex pupillari causa 
in D. L, 16, 12: in the legal literature of the sixth century, this phrase was rendered in 
Greek as ἀπὸ πουπιλλαρίας ἀγωγῆς, and in the later ninth century exhellenized into ἀπὸ 
ὀρφανικῆς ἀγωγῆς.34

6.1 In its comment on the text of B. II, 2, 11 containing the reading ἀπὸ ὀρφανικῆς 
ἀγωγῆς, the second scholion is quite different from the first one. Sch. P 2 reads as follows:

Τοῦτό φησιν, ὅτι καὶ οἱ ἄνηβοί τι χρεωστούμενοι ἀπὸ ὀρφανικῆς ἀγωγῆς 
παρὰ τοῦ ἐπιτρόπου δανεισταὶ λέγονται. Δανεισταὶ δὲ λέγονται, ὅταν ταύτης 
τῆς ἀγωγῆς προκατάρξωνται. Τότε γὰρ καὶ κληρονόμοις καὶ κατὰ κληρονόμων 
ποιοῦσι τὴν ἀγωγὴν παραπέμπεσθαι. Ἀγωγὴν δὲ ὀρφανικὴν νόει, προκατάρξεως 
δεομένην. Βιβ. λη´ τιτ. γ´.35

‘That means that even minors under guardianship (pupilli), to whom 
something is owed by the guardian on the basis of a pupillary action, are called 
creditors. And they are called creditors, when they shall have concluded the 
litis contestatio ensuing from this action. For then they procure the transfer of 
the action both to and against heirs. But understand the pupillary action as 
requiring the litis contestatio. Book 38, title 3.’

32 Cf. ZACHARIÄ VON LINGENTHAL, Geschichte (note 16 above), 305–308 [§ 70. Conven-
tionalstrafen (πρόστιμα)]; KASER, Das römische Privatrecht, I (note 6 above), 519–521 (§ 120. 
Die Vertragsstrafe); KASER, Das römische Privatrecht, II (note 6 above), 643 (Sachregister, s. v. 
Vertragsstrafe); VAN DER WAL, Manuale Novellarum (note 22 above), Nos. 520, 803 and 836 
(peines conventionelles).

33 Searching the TLG Canon of Greek Authors and Works, № 5065 (note 2 above), s. v. πρόστιμον 
yields 53 occurrences in BT, and 86 in BS.

34 For all this, cf. § 3 above.
35 Sch. P 2 ad B. II, 2, 11 (BS 11/21–25).
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6.2 Contrary to the author of first scholion who indicated that guardians become 
creditors / principal of the suit after the litis contestatio in a pupillary action, the author of 
sch. P 2 describes pupils as creditors, by stating explicitly that pupilli to whom something 
is owed by their guardian on the basis of a pupillary action, are called creditors: οἱ ἄνηβοί τι 
χρεωστούμενοι ἀπὸ ὀρφανικῆς ἀγωγῆς παρὰ τοῦ ἐπιτρόπου δανεισταὶ λέγονται. The scholiast 
adds that they are called δανεισταί once they have reached the litis contestatio ensuing from 
that action: δανεισταὶ δὲ λέγονται, ὅταν ταύτης τῆς ἀγωγῆς προκατάρξωνται. The scholiast 
also adduces a reason for this: at the very moment of the litis contestatio pupils procure 
the transfer of the action both to and against heirs: τότε γὰρ καὶ κληρονόμοις καὶ κατὰ 
κληρονόμων ποιοῦσι τὴν ἀγωγὴν παραπέμπεσθαι. The closing words of the comment in sch. 
P 2 emphatically underline the litis contestatio as the distinguishing feature of the pupil-
lary action, and include a reference to a locus parallelus, namely book 38, title 3: ἀγωγὴν 
δὲ ὀρφανικὴν νόει, προκατάρξεως δεομένην. Βιβ. λη´ τιτ. γ´. Because sch. P 2 comments 
on the text of the Basilica, βιβ. λη´ τιτ. γ´ must refer to book 38, title 3 of the Basilica. For 
the same reason, the προκάταρξις featuring in sch. P 2 is to be looked upon along the same 
lines as its counterpart in sch. P 1, viz. from the perspective of the cognitio extra ordinem.

Apparently, the author of sch. P 2 defines the ὀρφανικὴ ἀγωγή as an ἀγωγὴ κατὰ τῶν 
ἐπιτρόπων, a lawsuit between pupils and guardians in which the former are the credi-
tors / plaintiffs, and the latter the debtors / defendants. The reference to B. XXXVIII, 3 
corroborates the scholiast’s line of reasoning. For, the rubric of this Basilica title does 
indeed mention the action brought against guardians (and curators):

Περὶ τῆς κατ᾿ ἐπιτρόπων καὶ κουρατώρων ἀγωγῆς καὶ τοῦ παρατίθεσθαι 
αὐτοὺς τοὺς λογισμοὺς.36

‘On the action brought against guardians and curators; and that they 
render accounts’.

The scholiast’s observation that pupils procure the transfer of the action both to 
and against heirs at the very moment of the litis contestatio in the ὀρφανικὴ ἀγωγή is less 
convincing. The hereditary character of the action is mentioned twice in B. XXXVIII, 3, 
which consists of Greek versions of D. XXVII, 3 and C. V, 51. The first occurrence is 
in B. XXXVIII, 3, 1:

᾿Ulpianũ. (…). Ἡ παροῦσα ἀγωγὴ καὶ διαδόχοις καὶ κατὰ διαδόχων 
ἁρμόζει.37

 ‘Ulpian. (…) The present action lies both for successors and against 
successors’.

36 B. XXXVIII, 3 rubr. (BT 1702/3–4).
37 B. XXXVIII, 3, 1, 16–17 = D. XXVII, 3, 1, 16–17 (BT 1703/12–13).
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The same provision occurs in slightly different words in B. XXXVIII, 3, 37:

Ἡ κατὰ τῶν ἐπιτρόπων ἀγωγὴ καὶ κληρονόμοις καὶ κατὰ κληρονόμων ἁρμόζει.38

‘The action against guardians lies both for the heirs and against heirs’.

In these two provisions, a mention of the προκάταρξις is completely lacking. How-
ever, B. XXXVIII, 3 contains yet another provision explicitly stating that the action 
against guardians could only be brought after the termination of the guardianship, and 
that this tutela ended either by the pupil reaching the age of puberty – fourteen for males 
or twelve for females –, or the death of the pupillus or the tutor:

Paú. Μετὰ περαίωσιν τῆς ἐπιτροπῆς κινεῖται ἡ κατὰ τῶν ἐπιτρόπων ἀγωγή· 
περαιοῦται δὲ οὐ μόνον τῇ ἥβῃ, ἀλλὰ καὶ τῷ θανάτῳ τοῦ ἐπιτρόπου ἢ τοῦ ἀνήβου.39 

‘Paul. The action against guardians is instituted after the termination of the 
guardianship. It is terminated not only by the <pupil reaching the age of> puberty, 
but also by the death of the guardian or the ward’. 

Evidently, by instituting the ἀγωγὴ κατὰ τῶν ἐπιτρόπων after the termination of the 
guardianship, the former pupil was already creditor / plaintiff before the litis contestatio 
in that action had been reached. Moreover, the former pupil could – again after the 
termination of the tutela – also sue the heirs of his former guardian in case of the latter’s 
death, again before the litis contestatio had been reached. In other words, the ὀρφανικὴ 
ἀγωγή / ἀγωγὴ κατὰ τῶν ἐπιτρόπων did not become transferable to the heirs of a pupil 
or a guardian, once the pupil had instituted the action against his guardian during the 
tutela, at the moment when the litis contestatio in that procedure had been reached, as the 
author of sch. P 2 argues. The action could only be brought after the termination of the 
guardianship, and could be transferred to heirs of either pupils or guardians only after 
their respective deaths. The logical conclusion is that the προκάταρξις / litis contestatio 
did not play any part whatsoever in the hereditary character of the ὀρφανικὴ ἀγωγή / 
ἀγωγὴ κατὰ τῶν ἐπιτρόπων.

6.3 The action referred to by the author of sch. P 2 does indeed exist, on the un-
derstanding that a pupil could bring it against his guardian only after the termination of 
the tutela, thus in accordance with B. XXXVIII, 3, 4 pr. = D. XXVII, 3, 4 pr. The action 
described there is none other than the actio tutelae (directa).40 There were, of course, 

38 B. XXXVIII, 3, 37 = C. V, 51, 12 (BT 1710/8–9).
39 B. XXXVIII, 3, 4 pr. = D. XXVII, 3, 4 pr. (BT 1704/7–9). 
40 On the actio tutelae in general, cf. KASER, Das römische Privatrecht, I (note 6 above), 365–367  

(§ 88 IV); KASER, Das römische Privatrecht, II (note 6 above), 232–233 (§ 234 III), and 590; 
KASER, KNÜTEL, LOHSSE, Römisches Privatrecht (note 6 above), 223, 378, 380–381, and 463–464  
(§ 36.14; § 62.18 and 26–29; and § 83.16).
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more remedies at law intended for the protection of pupils. One of these was the actio 
distrahendis rationibus, originally an action for double damages against a guardian guilty 
of embezzlement; it, too, could only be brought after the termination of the tutela.41 
Both the actio tutelae and the actio distrahendis rationibus are dealt with in B. XXXVIII, 3.

The actio tutelae is styled ἡ κατὰ τῶν ἐπιτρόπων ἀγωγή in Greek: under this name 
the action features in the text of B. XXXVIII, 3 (and elsewhere, too, of course), for in-
stance in the rubric of the title, in B. XXXVIII, 3, 4 pr. and in B. XXXVIII, 3, 37.42 This 
Greek name may well be what induced our scholiast to elucidate the ὀρφανικὴ ἀγωγή 
mentioned in the text of B. II, 2, 11 in terms of the legal procedure between a pupil as 
plaintiff and his guardian as defendant. The actio tutelae also retains its Latin name: it 
is then simply rendered in Greek characters as ἡ τουτέλαε <ἀγωγή>, for instance in the 
treatise Ῥωμαϊκαὶ ἀγωγαί.43

The actio distrahendis rationibus is sometimes given a concise paraphrase in Greek, 
as in the rubric of B. XXXVIII, 3 – (περὶ) τοῦ παρατίθεσθαι τοὺς λογισμούς44 –, but it 
also occurs under its Latin name, either written in Latin characters as τῇ ra̔tioníbus dis-
traéndis in B. XXXVIII, 3, 1, 19 = D. XXVII, 3, 1, 19, or transcribed in Greek characters 
as ῥατιονίβους διστρατένδης in for instance the treatise Ῥωμαϊκαὶ ἀγωγαί.45

6.4 On balance, sch. P 2 does not present a plausible explanation of the text of 
B. II, 2, 11 containing the reading ἀπὸ ὀρφανικῆς ἀγωγῆς, for two reasons. First, in 
an action against their former guardians ex-pupilli were already δανεισταί before the 
προκάταρξις in that action. Second, in the hereditariness (the hereditary character) 
of the actio tutelae / ἀγωγὴ κατὰ τῶν ἐπιτρόπων the προκάταρξις did not play any part 
whatsoever. In this sense, sch. P 2 does not argue in favour of the authenticity of the 
reading ἀπὸ ὀρφανικῆς ἀγωγῆς in the text of B. II, 2, 11.

7. All in all, we are dealing with two fairly diverging explanations of the text of 
B. II, 2, 11 containing the reading ἀπὸ ὀρφανικῆς ἀγωγῆς, in itself reason to assume two 
different scholiasts at work. Sch. P 1 presents a plausible explanation arguing in favour 
of the authenticity of the reading ἀπὸ ὀρφανικῆς ἀγωγῆς, but the scholion refers to the 
ὀρφανικὴ ἀγωγή itself in an implicit, non-technical way, viz. in terms of an action ac-
cruing to a pupil but instituted by his guardian. The explanation provided by sch. P 2 is 
not plausible: as such, it does not argue in favour of the reading ἀπὸ ὀρφανικῆς ἀγωγῆς 
in the text of B. II, 2, 11. However, this scholion is specific in its reference to the actio 

41 On the actio distrahendis rationibus in general, cf. KASER, Das römische Privatrecht, I (note 6 above), 
89–90 (§ 21 IV 1), 364 (§ 88 II); KASER, Das römische Privatrecht, II (note 6 above), 232 (§ 234 
II); KASER, KNÜTEL, LOHSSE, Römisches Privatrecht (note 6 above), 312 and 379–380 (§ 51.9; 
§ 62.23).

42 Cf. the quotation of these passages in § 6.2 above.
43 ῾Ρωμαϊκαὶ ἀγωγαί, 6, 20 L [ed. MEIJERING (note 10 above), 75–76].
44 See § 6.2 with note 36 above.
45 BT 1703/16; ῾Ρωμαϊκαὶ ἀγωγαί, 7, 61 L [ed. MEIJERING (note 10 above), 111].
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pupillaris itself: here, the scholiast describes the action in terms of a legal procedure 
between ἄνηβοι and ἐπίτροποι, with the former as plaintiffs and the latter as defendants. 
Is this all there is to it? Not quite. The question to be asked at this point is whether or 
not an actio pupillaris / ὀρφανικὴ ἀγωγή did indeed exist.

7.1 To the best of my knowledge, the action features only twice in the Basilica 
text, under the name of ὀρφανικὴ δίκη ‘pupillary lawsuit’: in B. XXXVIII, 1, 73 and 
B. XXXVIII, 9, 27.

The first provision observes that a person who is to become tutor of someone who 
has actions against the prospective guardian’s brothers or sons of his brothers, can ex-
cuse himself with very good reason, viz. in order to avoid being forced to carry on 
proceedings on behalf of the pupil because of the tutelage, against a person so closely 
related to him. For it is also in the interest of the pupil himself to have a guardian who 
is not impeded by a friendly disposition towards the antagonists of the pupil so as to 
sincerely enter the trial of the pupil: εἰλικρινῶς προσιέναι τῇ ὀρφανικῇ δίκῃ.46 In the 
present context, ὀρφανικὴ δίκη denotes a lawsuit in which the pupil is plaintiff and in 
which the guardian would have to proceed against his own close relatives on his pupil’s 
behalf. For the guardian, this is the ground for his excuse to refrain from the tutela: under 
all circumstances, he must defend the ward’s interests without bias.

In the second provision we come across a very short statement that ‘guardians who 
conduct a pupillary lawsuit are not demanded to furnish security’: Οἱ ἐπίτροποι δίκην 
ὀρφανικὴν κινοῦντες οὐκ ἀπαιτοῦνται τὴν ἱκανοδοσίαν.47 This terse statement requires 
some clarification, to be gleaned from the Latin source underlying the Greek text frag-
ment: C. V, 37, 13. From this constitution, issued in the year 243, it becomes clear that 
guardians calling in debts or deposits of their pupils could not be compelled to give 
security.48 By conducting a trial on the pupil’s behalf, for instance with the objective of 
calling in the pupil’s debts or deposits, a guardian was serving and protecting the pupil’s 
interest. It was part of the guardian’s principal duty: the administration of the pupil’s 
property (negotia pupilli gerere or tutelam gerere). Both ὀρφανικαὶ δίκαι here discussed 
appear to be a consequence of this duty.

Thus, the references to an ὀρφανικὴ δίκη in the text of the Basilica argue in favour 
of the existence of a non-technical actio pupillaris: it concerns a lawsuit instituted by a 
tutor on his pupil’s behalf, serving the latter’s interests. The ὀρφανικὴ ἀγωγή mentioned 
in sch. P 1 echoes the ὀρφανικὴ δίκη featuring in the Basilica text.

46 Cf. B. XXXVIII, 1, 73 = C. V, 62, 23 (BT 1696/20–27, with the quotation in 26–27).
47 B. XXXVIII, 9, 27 = C. V, 37, 13 (BT 1732/1–2).
48 C. V, 37, 13: Tutores debita pupillaria seu deposita reposcentes ad satisdationem compelli non posse 

manifestum est. ‘It is clear that tutores calling in the debts or deposits of their minor wards cannot 
be compelled to give security’ [Translation Th. A. J. MCGINN in FRIER, The Codex of Justinian 
(note 27 above), volume II: books IV–VII, 1301].
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7.2 For an answer to the above question whether or not an actio pupillaris / 
ὀρφανικὴ ἀγωγή did indeed exist, the Basilica scholia look more promising. In these 
scholia, the ὀρφανικὴ ἀγωγή is mentioned only in sch. P 1 and sch. P 2 ad B. II, 2, 11. 
However, the unexhellenized form of the action occurs more frequently. I have come 
across at least seven instances:

(1) In sch. Pa 14 ad B. XXII, 5, 30 = D. XII, 2, 30, the sixth-century jurist Cyril uses 
the phrase ἐπὶ πουπιλλαρίᾳ ἀγωγῇ. However, the critical apparatus pertaining to this 
scholion observes that even though πουπιλλαρίᾳ is handed down by Pa, Cyril himself 
appears to have written ‘popularia’. The scholion clearly relates to the phrase ἐπὶ τῶν 
δημοτικῶν ἀγωγῶν in the text of B. XXII, 5, 30, 3 (BT 1082/5–6). In the present case, 
we are evidently not dealing with an actio pupillaris, but an actio popularis: here, we ap-
pear to encounter the inverse of the procedure described by Van der Wal.49

(2) The same applies to the second occurrence. For in sch. Pa 15 ad B. XXII, 5, 30 
= D. XII, 2, 30, the antecessor Stephanus wrote ὅτι πᾶς δύναται τὴν πουπιλλαρίαν κινεῖν 
ἀγωγήν. However, the apparatus criticus again observes that πουπιλλαρίαν is transmitted 
by Pa, but that Stephanus seems to have written ‘popularian’. Again, we are confronted 
with an actio popularis instead of an actio pupillaris.50

(3) Sch. Pa 5 ad B. XXII, 5, 31 = D. XII, 2, 31 bears the heading τοῦ αὐτοῦ which in 
all likelihood refers to the antecessor Stephanus, the author of the preceding scholion: 
that scholion has been provided with the inscription Στεφάνου. In the present scholion 
Pa 5, Stephanus observes in a parenthetical sentence that ‘in digeston 35 (D. XII, 2, 35) 
Paul makes his remark only with regard to a guardian who has a pupillary action’: τοῦτο 
γὰρ ἐπὶ μόνου ἐπιτρόπου πουπιλλαρίαν ἔχοντος ἀγωγὴν ὁ Παῦλος ἐν τῷ λε´ διγ. φησίν.51 
Stephanus appears to allude to the actio pupillaris in a non-technical sense: legal pro-
ceedings in which a tutor acts on behalf of a pupillus.  

(4) In sch. Pa 2 ad B. XXII, 5, 46 = C. IV, 1, 4, the antecessor Thalelaeus wrote that 
‘the pupillus who has sworn not to commence the actio pupillaris, is not excluded’: 
Θαλελαίου. Ὁ πούπιλλος ὀμόσας τὴν πουπιλλαρίαν μὴ κινεῖν οὐκ ἀποκλείεται.52 Consul-
tation of the text of B. XXII, 5, 46 / C. IV, 1, 4 reveals that Thalelaeus used the phrase 
πουπιλλαρία ἀγωγή in the technical sense of actio tutelae. For in these provisions we read 

49 BS 1454/4–5; app. crit. ad l. 4 πουπιλλαρίᾳ: sic Pa; ipse Cyrillus scripsisse videtur ‘popularia’. On 
Pa, cf. note 31 above. On Cyril, cf. VAN BOCHOVE, Basilica Online Bibliography (note 13 above), 
Nos. 422–425, and TROIANOS, Quellen (note 10 above), 97, 108, 112, 213. On VAN DER WAL, 
cf. § 3 with note 14 above.

50 BS 1454/6–11; app. crit. ad l. 7 πουπιλλαρίαν sic Pa; Stephanus scripsisse videtur ‘popularian’. On 
the antecessor Stephanus, cf. VAN BOCHOVE, Basilica Online Bibliography (note 13 above), Nos. 
455–470, and TROIANOS, Quellen (note 10 above), 35, 72, 95–97, 371.

51 BS 1456/28–1457/4; the quotation occurs in BS 1456/35–1457/1.
52 BS 1471/9–13; the quotation can be found in the ll. 9–10. On Thalelaeus, cf. VAN BOCHOVE, 

Basilica Online Bibliography (note 13 above), Nos. 471–487; TROIANOS, Quellen (note 10 above), 
62, 65, 68–69, 98, 112, 206.
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that ‘if a ward has given an oath to a tutor to exclude an action on tutorship, afterwards 
he is not prohibited from bringing the same action’.53

(5) In sch. Pa 2 ad B. XXII, 6, 4 = D. XII, 3, 4, the antecessor Stephanus observes 
that ‘but this does not only take place in a pupillary lawsuit, but also in every other, 
as Paul has already taught earlier in the second digeston (D. XII, 3, 2) of the present 
title’: Τοῦτο δὲ οὐ μόνον ἐπὶ πουπιλλαρίας δίκης χώραν ἔχει, ἀλλὰ καὶ ἐπὶ πάσης ἑτέρας, 
ὡς ὁ Παῦλος ἐν τῷ β´ διγ. τοῦ παρόντος τιτ. φθάσας ἐδίδαξεν.54 In his comment, it is 
Stephanus himself who clarifies the phrase πουπιλλαρία δίκη. For, in the first sentence 
of his note he remarks that his late colleague Theophilus has proposed a legal case, viz. 
the actio tutelae brought against one of the guardians, while the pupil was still a minor 
(impubes). And somewhat further down in his note, Stephanus again mentions the 
actio tutelae instituted against one of the tutores.55 In the present scholion, Stephanus 
obviously uses the term πουπιλλαρία δίκη in a technical sense, viz. as an equivalent of 
the actio tutelae directa, which in itself is somewhat surprising because in case (3) above 
Stephanus refers to the actio pupillaris in a non-technical sense: legal proceedings in 
which a tutor acts on behalf of a pupillus.

(6) In sch. Pa 2 ad B. XXIII, 3, 54 = C. IV, 32, 5, Thalelaeus writes that ‘thus, in 
accordance with this you can protect the pupillary case against the defenders of the 
city who demand higher interest on the basis of a promissary note’: Κατὰ ταῦτα τοίνυν 
δύνασαι ἀσφαλίσασθαι τὴν πουπιλλαρίαν δίκην ὑπεναντίαν τῶν συνδίκων τῆς πόλεως τῶν 
τοὺς τόκους μείζονας ἀπαιτούντων ἐκ τοῦ χειρογράφου, (…).56 Here, Thalelaeus seems 
to take the term πουπιλλαρία δίκη in a non-technical sense, given that he refers to the 
protection of the case of a pupil against the defenders of a city (defensores civitatis). 
We would have to assume that this was done by a guardian as part of his principal 
duty: the administration of the pupil’s property (negotia pupilli gerere or tutelam gerere). 
However, in the text of the scholion, the reading πουπιλλαρίαν is not beyond dispute. 
The editors of BS have drawn attention to the fact that the Code lacks an equivalent 
of this term: they regard πουπιλλαρίαν as an interlinear gloss crept into the text of the  

53 B. XXII, 5, 46 (BT 1085/6–8): Εἰ ἐπὶ τῷ ἀποκλεῖσαι τὴν κατὰ τοῦ ἐπιτρόπου ἀγωγὴν ὁ ἄνηβος ὅρκον 
τῷ ἐπιτρόπῳ δέδωκεν, μετὰ ταῦτα τὴν αὐτὴν δίκην γυμνάζειν οὐ κωλύεται. C. IV, 1, 4: Si ad excludendam 
tutelae actionem pupillus iusiurandum tutori dedit, postea eandem litem exercere non prohibetur. The 
translation of C. IV, 1, 4 – issued in 290 – quoted in the main text is by D. P. KEHOE in FRIER, 
The Codex of Justinian (note 27 above), volume II, 793.

54 BS 1485/27–1486/9); the quotation occurs in ll. 1486/8–9).
55 BS 1485/27–28: Στεφάνου. Θεόφιλος μέντοι ὁ μακαρίτης τὴν τουτέλαε κινουμένην κατά τινος τῶν 

ἐπιτρόπων ἐθεμάτισεν ἀνήβου ἔτι τυγχάνοντος τοῦ πουπίλλου. BS 1486/1: (…) τὴν τουτέλαε κατά 
τινος τῶν ἐπιτρόπων κινουμένην (…). On the antecessor Theophilus, cf. VAN BOCHOVE, Basilica 
Online Bibliography (note 13 above), Nos. 502–529; TROIANOS, Quellen (note10 above), 38–39, 
42, 65, 70, 94–95, 108, 117, 128, 206, 234, 238, 318.

56 BS 1693/1–16; the quotation occurs in ll. 9–10.
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scholion.57 Thus, in the present case Thalelaeus’s authorship of the phrase πουπιλλαρίαν 
is indeed uncertain.

(7) Finally, in sch. Pb 1 ad B. XXXVIII, 15, 2 = C. V, 53, 2, we read: Τὸ αὐτὸ καὶ 
ἐν τοῖς δερέβους ἐν τῷ β´ τιτ., ὅτι ὁ ἐπίτροπος, εἰ μὴ βούλεται, οὐκ ὄμνυσι μὴ θέλων εἰς 
δίκην πουπιλλαρίαν.58 ‘The same <features> also in the books de rebus, in title 2, that 
the guardian, if he does not want to, does not swear a plaintiff ’s oath (iusiurandum in 
litem) in a pupillary case unwillingly’. The scholion lacks an inscription mentioning an 
author, but the phrase ἐν τοῖς δερέβους makes clear that we are dealing with a note ulti-
mately stemming from the class room of the antecessores: it was in particular Justinian’s 
professors of law who in their lectures referred to the Digest by means of its division 
into partes.59 As the scholion pertains to the lemma τὸν ἔνδικον ὅρκον οὐκ ὄμνυσιν in 
the text of B. XXXVIII, 15, 2,60 it is clear that the oath alluded to in the scholion is to be 
identified as the iusiurandum in litem, the oath taken by the plaintiff upon order of the 
judge, in which the former estimates the value of the object claimed,61 the very subject 
matter dealt with by B. XXXVIII, 15. The meaning of the phrase εἰς δίκην πουπιλλαρίαν 
in the scholion is less easy to assess. As the iusiurandum in litem is sworn by the plaintiff 
in a lawsuit, it would seem as if the guardian is to be regarded as the plaintiff in the pu-
pillary case, acting on behalf of his pupil. This assumption, however, is contradicted by 
the text of B. XXXVIII, 15, 2 which observes that ‘the person who demands an account 
of a guardianship or a curatorship does not swear the iusiurandum in litem’.62 Here, the 
guardian is obviously to be seen as defendant: he is the persoon who is demanded to 

57 Cf. BS 1693 app. crit. ad l. 7 πουπιλλαρίαν: om. Cod. (glossa interlinearis in textum intrusa). The 
relevant clause from C. IV, 32, 5 – issued in 205 – reads: (…). secundum quod tueri causam potestis 
etiam adversus defensores civitatis maiores petentes ex cautione, (…).

58 BS 2283/18–19. The siglum Pb stands for cod. Paris. gr. 1345, dating from the twelfth / beginning 
of the thirteenth century; cf. RHBR, I (note 8 above), № 158. It should be noted that the unwilling-
ness of a guardian to swear the iusiurandum in litem is expressed twice in the text of the scholion: 
by εἰ μὴ βούλεται and by μὴ θέλων. One of these phrases is superfluous. 

59 On the references to the Digest by means of the division into partes, cf. in particular H. J. SCHEL-
TEMA, Subseciva. III. Die Verweisungen bei den frühbyzantinischen Rechtsgelehrten, Tĳdschrift 
voor Rechtsgeschiedenis, 30, 1962, 355–357 [repr. in H. J. SCHELTEMA, Opera minora ad iuris 
historiam pertinentia (collegerunt N. VAN DER WAL, J. H. A. LOKIN, B. H. STOLTE, R. MEIJER-
ING), Groningen 2004, 116–118]; see also VAN BOCHOVE, Basilica Online Bibliography (note 
13 above), Nos. 10–16.

60 Cf. BT 1753 app. schol. ad B. XXXVIII, 15, 2, l. 10 ὄμνυσιν.
61 On the iusiurandum in litem (‘Schätzungseid’), cf. KASER, HACKL, Zivilprozessrecht (note 6 

above), 339–340 (§ 48 IV); KASER, KNÜTEL, LOHSSE, Römisches Privatrecht (note 6 above), 
166, 203 and 464 (§ 27.17; § 34.9; § 83.18); BERGER, Encyclopedic Dictionary (note 6 above), s. v. 
Iusiurandum in litem.

62 B. XXXVIII, 15, 2 = C. V, 53, 2 (BT 1753/9–10): Ὁ ἀπαιτῶν λόγους ἐπιτροπῆς ἢ κουρατωρείας τὸν 
ἔνδικον ὅρκον οὐκ ὄμνυσιν· (…).
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render account for the tutelage. And in another scholion pertaining to B. XXXVIII, 15, 2 
we read in even clearer terms that ‘he who brings legal action against guardians or 
curators does not unwillingly swear the iusiurandum in litem’.63 It is no different in the 
Latin constitution underlying B. XXXVIII, 15, 2,64 and in the Greek κατὰ πόδας of this 
constitution.65 Matters are further complicated by the fact that in the scholion under 
discussion – sch. Pb 1 – the reference to the Digest is incomplete and even inaccurate: 
the phrase ἐν τοῖς δερέβους ἐν τῷ β´ τιτ. merely refers to the text of title 2 of any given 
book in that pars which is styled De rebus. This pars contains the books 12–19 of the 
Digest in the ‘Legalfolge’. Which book of the pars De rebus is referred to may be deduced 
from a scholion pertaining to B. XXXVIII, 15, 1, in which we read: ‘(…) and Thalelaeus 
says: as you have learned in the first book of the <pars> De rebus, title 2, that there is 
then space for the plaintiff ’s oath (iusiurandum in litem), when someone with malicious 
intent does not fulfil what must be done by him’.66 The first book of the pars De rebus 
equals book 12 of the Digest. However, in the text of the entire second title of this book 
there is no trace to be found of the iusiurandum in litem, let alone a guardian forced to 
swear it unwillingly: D. XII, 2 deals with voluntary, compulsory and judicial oaths.67 The 
iusiurandum in litem, viz. the ‘Schätzungseid’ or the plaintiff ’s oath – sworn upon order 
of the judge – relating to the estimation of the value of the object claimed, is treated in 
D. XII, 3.68 Can this Digest title be of assistance in explaining the observation of sch. Pb 
1 ad B. XXXVIII, 15, 2 that a guardian, if he is unwilling, does not swear the iusiurandum 
in litem in a pupillary case?

It can indeed, but in this matter we first have to assume that the scholiast ought 
to have written ἐν τῷ α´ τῶν δερέβους ἐν τῷ γ´ τιτ. in stead of ἐν τοῖς δερέβους ἐν τῷ β´ 
τιτ. Be that as it may, D. XII, 3 contains two fragments that are instrumental in under-

63 Sch. Pb 3 ad B. XXXVIII, 15, 2 = C. V, 53, 2 (BS 2283/21–22): Θεοδώρου. Ὁ κινῶν κατ᾿ ἐπιτρόπων 
ἢ κουρατώρων οὐκ ὄμνυσι μὴ θέλων τὸν ἔνδικον ὅρκον, (…). On Theodorus (of Hermopolis), cf. 
VAN BOCHOVE, Basilica Online Bibliography (note 13 above), Nos. 488–501; TROIANOS, 
Quellen (note 10 above), 112, 115–116, 206, 213, 215, 220, 225, 230, 322, 330.

64 C. V, 53, 2: Is, qui rationes tutelae seu curae reposcit, invitus in litem iurare compelli non potest. (…). 
The constitution was issued in the year 212.

65 Sch. Pb 4 ad B. XXXVIII, 15, 2 = C. V, 53, 2 (BS 2283/26–27): Τὸ κατὰ πόδας οὕτως· ὅστις λόγους 
ἐπιτροπῆς ἢ κουρατωρείας ἀπαιτεῖ, ἄκων εἰς τὴν δίκην ὀμόσαι ἀναγκασθῆναι οὐ δύναται· (…). The 
κατὰ πόδας of the Justinian Code is a verbatim Greek rendering, in the manuscripts originally written 
between the lines of the Latin text of the Code, in this way that each Latin word corresponded with 
a Greek equivalent – or sometimes even two – written directly above it. The κατὰ πόδας was used 
by Thalelaeus as an auxiliary in his lectures on the Code. On the κατὰ πόδας, cf. VAN BOCHOVE, 
Basilica Online Bibliography (note 13 above), Nos. 366–374.

66 Sch. Pb 2 ad B. XXXVIII, 15, 1 = C. V, 53, 1 (BS 2283/14–16): (…) καί φησιν ὁ Θαλέλαιος· οὕτως 
ἔγνως ἐν τῷ α´ τῶν δερέβους βιβ. ἐν τῷ β´ τιτ., ὅτι τότε χώρα τῷ ἰνλίτεμ, ὅτε κατὰ δόλον τις μὴ πληροῖ 
τὰ παρ᾿ αὐτοῦ ὀφείλοντα γενέσθαι.

67 Cf. D. XII, 2 rubr.: De iureiurando sive voluntario sive necessario sive iudiciali.
68 D. XII, 3 rubr.: De in litem iurando.
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standing sch. Pb 1.69 The first fragment is D. XII, 3, 4 pr., where we read: ‘The same (viz. 
Ulpian) in book 36 on the Edict. Let us consider who can swear in a tutelary case, and 
against whom. The pupil himself can certainly not, if he is below the age of puberty: for 
this has very frequently been laid down by rescripts. But the deified brothers (Marcus 
Aurelius and Lucius Verus) have prescribed in a rescript that neither the tutor may be 
compelled to swear, or the mother of the pupil be allowed to do so, even if she were 
willing: for it seemed a grave issue that guardians, both without knowing it and unwill-
ingly, would even expose themselves to the danger of perjury for the benefit of another 
person’s gain. It is contained in rescripts of our emperor (Caracalla) and of his deified 
father (Septimius Severus) that also the curators of a pupil or a minor may not be forced 
to take the iusiurandum in litem. If tutors or curators are prepared to show their pupil 
or adolescent such a token of deep affection after all, then the authority of the law will 
not oppose that a lawsuit which has been accepted between them can come to an end 
like this. For the estimation under oath must not be directed at their own interest, but 
at that of the principal in whose name an account of the tutelage is demanded. The ado-
lescent, however, can take the oath, if he so wishes’.70 In accordance with this fragment, 
a guardian who in the line of his tutelary duty carried on proceedings on behalf of his 
pupil below the age of puberty, could not be forced to swear the iusiurandum in litem. 
However, the tutor could take this oath if he was willing to swear it out of affection for 
his ward. Thus, the Digest fragment concurs with sch. Pb 1 in that a guardian, acting as 
plaintiff on his pupil’s behalf, cannot unwillingly swear the iusiurandum in litem. Appar-
ently, the phrase in tutelari causa from the Digest fragment can be regarded as an equiva-
lent of the phrase εἰς δίκην πουπιλλαρίαν from sch. Pb 1. The second fragment shedding 
light on the scholion is D. XII, 3, 7, which reads: ‘Ulpian in book 8 on the Edict. It is 
generally assumed that no other person than the principal in a lawsuit (dominus litis) 
must swear the iusiurandum in litem: after all, Papinian states that no other person can 
take the oath than he who has concluded the joinder of issue (litis contestatio) in his 
own name’.71 Here, Ulpian argues that only the dominus litis can take the iusiurandum in 

69 For both fragments, cf. KASER, HACKL, Zivilprozessrecht (note 6 above), 339 note 40 (on page 340).
70 D. XII, 3, 4 pr.: Idem (Ulpianus) libro trigensimo sexto ad edictum. Videamus in tutelari causa quis 

iurare et adversus quem possit. et quidem ipse pupillus, si impubes est, non potest: hoc enim saepissime 
rescriptum est. sed nec tutorem cogendum vel matrem pupilli admittendam, etsi parata esset iurare, divi 
fratres rescripserunt: grave enim videbatur et ignorantes et invitos tutores sub alieni compendii emolu-
mento etiam periurium anceps subire. curatores quoque pupilli vel adulescentis non esse cogendos in litem 
iurare rescriptis imperatoris nostri et divi patris eius continetur. si tamen tantam affectionem pupillo suo 
vel adulescenti tutores vel curatores praestare volunt, auctoritas iuris non refragabitur, quin iudicio, quod 
inter ipsos acceptum est, finis eiusmodi possit adhiberi. non enim ad suam utilitatem iurisiurandi referenda 
aestimatio est, sed ad domini, cuius nomine tutelae ratio postulatur. adulescens vero si velit iurare potest.

71 D. XII, 3, 7: Ulpianus libro octavo ad edictum. Vulgo praesumitur alium in litem non debere iurare 
quam dominum litis: denique Papinianus ait alium non posse iurare quam eum, qui litem suo nomine 
contestatus est.
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litem, referring to a statement by Papinian that only he who concluded the litis contes-
tatio in his own name could swear that oath. It was only the judge who could order the 
plaintiff in a lawsuit to take the iusiurandum in litem,72 and the judge must have done so 
after the litis contestatio in that trial. We have already seen that a guardian could repre-
sent his pupil in civil lawsuits, acting as procurator. The pupil was styled dominus litis 
(principal of the suit), but if the guardian acted as plaintiff on behalf of his pupil below 
the age of puberty, the original claim was consumed. It was the guardian who after the 
litis contestatio became the dominus litis.73 Thus, after the joinder of issue in a tutelary 
case the judge could without any problem order the guardian to take the iusiurandum 
in litem. On balance, D. XII, 3 provides us with a perfectly plausible explanation of sch. 
Pb 1 ad B. XXXVIII, 15, 2.

7.3 The evidence presented above is not unequivocal, but it is enough to show 
that the actio pupillaris / ὀρφανικὴ ἀγωγή did indeed exist, and that in their lectures the 
antecessores,74 the emperor Justinian’s professors of law, referred to it by means of the 
unexhellenized terms πουπιλλαρία ἀγωγή / πουπιλλαρία δίκη. They used the terms in 
both a non-technical sense, viz. any civil lawsuit in which a guardian acted as procura-
tor for his pupil, and as an equivalent of the actio tutelae (directa). All this adds to the 
possibility that the reading ἀπὸ ὀρφανικῆς ἀγωγῆς in the text of B. II, 2, 11 need not be 
regarded as erroneous.

8. After all the above, where do we stand in the main issue of the present article, viz. 
the question whether or not the phrase ἀπὸ ὀρφανικῆς ἀγωγῆς is indeed the genuine 
reading in the text of B. II, 2, 11?

On the one hand, ἀπὸ ὀρφανικῆς ἀγωγῆς has been handed down by cod. Paris. gr. 
1352, while one scholion – sch. P 1 ad B. II, 2, 11 – presents a plausible explanation of 
the text of B. II, 2, 11 containing this phrase. Moreover, both the Basilica text and the 
scholia testify to the existence of an ὀρφανικὴ ἀγωγή or δίκη, to be taken in either an 
unspecified sense or as an equivalent of the actio tutelae (directa). Thus, there appears 
to be ample reason for the assumption that ἀπὸ ὀρφανικῆς ἀγωγῆς is the genuine read-
ing in the text of B. II, 2, 11, ultimately perhaps based on a (non-extant) early Digest 

72 D. XII, 3, 4, 1: Deferre autem iusiurandum iudicem oportet: ceterum si alius detulerit iusiurandum vel 
non delato iuratum sit, nulla erit religio nec ullum iusiurandum: et ita constitutionibus expressum est 
imperatoris nostri et divi patris eius. ‘However, it is the judge who must tender the oath. Otherwise, 
if another person has tendered the oath or if it is sworn without being tendered, there will be no 
binding effect whatsoever, nor any oath; for thus it has been decided in the constitutions of our 
emperor and of his deified father’.

73 For all this, cf. § 5.4 above.
74 On legal education in Justinian’s day in general, cf. in particular H. J. SCHELTEMA, L’enseignement 

de droit des antécesseurs, (= Byzantina neerlandica. Series B: Studia, I), Leiden 1970 (repr. in SCHEL-
TEMA, Opera minora (note 59 above), 58–110) ; see also VAN BOCHOVE, Basilica Online 
Bibliography (note 13 above), Nos. 324–333; TROIANOS, Quellen (note 10 above), 64–72 and 
94–100.
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manuscript containing the phrase ex pupillari causa in D. L, 16, 12,75 or on someone’s 
misunderstanding of the phrase ex populari causa in the same fragment in another Digest 
manuscript, erroneously reading ex pupillari causa instead of ex populari causa.

On the other hand, the reading ἀπὸ δημοτικῆς ἀγωγῆς is transmitted by cod. 
Coisl. gr. 151, and by the Parisinus 1352 as an emendation written between the lines 
of the main text of B. II, 2, 11. And the apparently uniform transmission of ex populari 
causa in D. L, 16, 12 in the manuscripts of the Digest also supports the authenticity of 
the reading ἀπὸ δημοτικῆς ἀγωγῆς in the Basilica text. In this context, the variant ἀπὸ 
ὀρφανικῆς ἀγωγῆς can be readily explained along the lines of an exhellenization of an 
all too understandable interchange: ex pupillari causa instead of ex populari causa in a 
Digest manuscript, or ἀπὸ πουπιλλαρίας ἀγωγῆς instead of ἀπὸ ποπουλαρίας ἀγωγῆς in 
the Digest Summa underlying the Basilica text.

On balance, the variants ἀπὸ ὀρφανικῆς ἀγωγῆς and ἀπὸ δημοτικῆς ἀγωγῆς appear to 
be equally defensible. There is, however, one final piece of evidence arguing in favour of 
the latter reading as the genuine constituent of the text of B. II, 2, 11. It concerns a part of 
a scholion pertaining to the phrase οὐδὲ in the text of B. LX, 32, 11 (BT 2939/1), one of 
the chapters in this Basilica title dealing with δημοτικαὶ / ποπουλλαρίαι ἀγωγαί (actiones 
populares), as we have already seen in § 3 above: B. LX, 32, 5–12 (BT 2938/5–2939/4). 
The relevant part of the scholion is a modest referral back to the text of what must be 
B. II, 2, 11. It reads: Ζήτει βιβ. β´ τιτ. β´ κεφ. ιβ´ ἐν τέλει (…).76 It is true that the scholion 
actually refers to B. II, 2, 12, but in the context of B. LX, 32 with δημοτικαὶ ἀγωγαί as 
part of its content this reference is without any relevance: B. II, 2, 12 (= D. L, 16, 13) 
contains no trace of a mention of any action whatsoever. In all probability, the scholiast 
intended to refer to a locus parallelus in the Basilica text mentioning the δημοτικὴ ἀγωγή. 
Therefore, it is no more than logical to assume that the scholiast intended to refer to 
the preceding Basilica chapter mentioning this very action. In this sense, the scholion 
argues in favour of the phrase ἀπὸ δημοτικῆς ἀγωγῆς.

9. Weighing all the evidence presented above, I come to the conclusion that in the 
issue of the text of B. II, 2, 11, the reading ἀπὸ δημοτικῆς ἀγωγῆς is the preferable one, 
on the basis of (1) its direct transmission in the Basilica manuscripts Cb and P, in the 
latter manuscript as an interlinear emendation of the text; (2) the uniform transmis-
sion of ex populari causa in D. L, 16, 12 in the manuscripts of the Digest – even though 
the existence of an early Digest manuscript handing down the reading ex pupillari causa 

75 It should be noted that the critical apparatus pertaining to D. L, 16, 12 does not make any mention of 
a variant reading of the phrase ex populari causa; cf. Digesta Iustiniani Augusti, ed. Th. MOMMSEN, 
Vol. I–II, Berlin 1868–1870 [repr. as Digesta Iustiniani Augusti. Editio maior, Vol. I–II, (100 Jahre 
Bürgerliches Gesetzbuch. Pandektenrecht, 61), Goldbach 2001], Vol. II, 934 app. crit. ad l. 26.

76 Sch. Pe 1 ad B. LX, 32, 11 = D. XLVII, 23, 7 (BS 3622/12). Translation: ‘Look up book 2, title 2, 
chapter 12 (read: 11), at the end’. The siglum Pe denotes cod. Paris. gr. 1350, dating from the twelfth 
century; cf. RHBR, I (note 8 above), № 163.
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cannot be excluded; (3) and finally also on the basis of sch. Pe 1 ad B. LX, 32, 11 which 
appears to refer to B. II, 2, 11 containing to reading ἀπὸ δημοτικῆς ἀγωγῆς. However, 
the variant ἀπὸ ὀρφανικῆς ἀγωγῆς cannot be dismissed just like that, because of its 
transmission in the main text in P, the plausible explanation provided by sch. P 1 ad 
B. II, 2, 11, and also because of the testimony of both the Basilica text and the scholia 
as to the existence of an ὀρφανικὴ / πουπιλλαρία ἀγωγή or δίκη.
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