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The Constitutionalization of European Contract Law:
Judicial Convergence and Social Justice

AURELIA COLOMBI CIACCHI *

Abstract: A form of contract law constitutionalization known by most European legal
systems is the horizontal effect of fundamental rights and constitutional principles. This 
paper presents a comparative overview of fundamental rights adjudication in the private
law of ten EU Member States. It draws attention to the spontaneous judicial convergences
in contract law, which enable us to speak of the common ‘fact patterns’ of horizontal effect.
This paper aims to demonstrate two theses: first, this horizontal effect is a pan-European
phenomenon, not necessarily linked to a particular national legal culture. Second, horizontal
effect in contract law is not politically neutral but inspired, at least in its application by 
national courts, by policies of social justice.

I. Introduction

Constitutions and contract law are not separate worlds. The classic, most di-
rect ways of constitutionalizing private law, and also contract law, are judicial
declarations of unconstitutionality of statutory provisions, and legislative
reforms to bring the law in conformity with the Constitution. The latter 
reforms often, although not always, follow the former declarations. Both
ways, however, are only rarely practised. Most of the contract law constitu-
tionalization in Europe has been achieved along a third path: the constitu-
tional interpretation, determination and application of contract law rules by
the judiciary. This is the main field of operation of what has been called the
‘horizontal effect’ of fundamental rights.1 The idea behind this expression is

* Fellow of the Centre of European Law and Politics (ZERP) at the University of Bre-
men; Lecturer in Comparative Law at the Hanse Law School, Bremen.

1 The use of this English terminology is relatively recent and closely connected with the
discussion on the applicability of the Human Rights Act 1998 to private relationships: 
cf M. Hunt, ‘The Horizontal Effect of the Human Rights Act’ (1998) Public Law 429; 
B. Markesinis, ‘Privacy, Freedom of Expression and the Horizontal Effect of the 
Human Rights Bill: Lessons from Germany’ (1999) 115 Law Quarterly Review 47; 
G. Phillipson, ‘The Human Rights Act, “Horizontal Effect” and the Common Law: 
a Bang or a Whimper?’ (1999) 62 Modern Law Review 824; H. R.W. Wade, ‘Horizon of
Horizontality’ (2000) 116 Law Quarterly Review 217; N. Bamforth, ‘The True “Hori-
zontal Effect” of the Human Rights Act 1998’ (2001) 117 Law Quarterly Review 34.
Much older than this English debate is the German discussion on the applicability of
fundamental rights to private law relationships, which is traditionally associated with
the terminology “Drittwirkung”. For a recent overview of this discussion see M. Ruf-
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that fundamental rights and constitutional principles do not only permeate
‘vertical’ citizen-State relationships or mutual relationships between State
powers, but also private law relationships between equal citizens.

Written Constitutions are not the sole legal instruments acknowledged to
have horizontal effect in private law. The same is true for international Trea-
ties in which fundamental rights and principles are laid down, such as the
Human Rights Convention (ECHR).2 This paper will present a comparative
overview of the horizontal effect of constitutional or Convention rights and
principles in different European legal systems.3 It will focus on judicial solu-
tions in contract law and their convergences across the European borders.
This paper aims to demonstrate two theses: First, horizontal effect is a pan-
European phenomenon, not necessarily linked to a particular national legal
culture. Second, the horizontal effect in contract law is not politically neutral
but inspired – at least in its application by national courts – by policies of so-
cial justice.4

168 ERCL 2/2006

fert, Vorrang der Verfassung und Eigenständigkeit des Privatrechts – eine verfassungs-
rechtliche Untersuchung zur Privatrechtswirkung des Grundgesetzes (Tübingen: Mohr,
2001).

2 On the horizontal effect of the ECHR in France see J.P. Marguénaud, CEDH et droit
privé (Paris: La documentation française, 2001); in Germany R. Ellger, ‘Europäische
Menschenrechtskonvention und deutsches Privatrecht. Die Einwirkung von Artt. 8 und
10 EMRK auf die deutsche Privatrechtsordnung’ (1999) 63 Rabels Zeitschrift für aus-
ländisches und internationals Privatrecht 625.

3 A comprehensive comparative study on this topic is in preparation by the EC funded
Research Training Network ‘Fundamental Rights and Private Law in the European
Union’, co-ordinated by G. Brüggemeier / A. Colombi Ciacchi / G. Comandé. This re-
search project involves nine countries: England, France, Germany, Italy, the Nether-
lands, Poland, Portugal, Spain and Sweden. For further information about this project
see http://www.fundamentalrights.uni-bremen.de. I would like to thank all the authors
of the draft project reports for having made available to me the materials which are sub-
ject to analysis in this paper.

4 On the link between basic constitutional principles, citizens’ rights and social justice in
contract law see Study Group, ‘Social Justice in European Contract Law: A Manifesto’
(2004) 10 European Law Journal 653 at 665 et seq; M.W. Hesselink, ‘The horizontal 
effect of social rights in European contract law’, in M.W. Hesselink / C. E. Du Perron /
A. S. Salomons (eds), Privaatrecht tussen Autonomie en Solidariteit (The Hague: Boom
Juridische uitgevers, 2003) 119; and in (2003) Europa e diritto privato 1.
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II. Mapping Horizontal Effect in Europe: 
A Macro-Comparative Overview

In a macro-comparative perspective, from the viewpoint of the institutional
framework and the practical relevance of horizontal effect in Europe, a dis-
tinction can be made between five models:

1. The Constitutional Court model

In several continental European legal systems with a written Constitution,
such as Germany, Italy, Poland, Portugal and Spain, a Constitutional Court is
competent not only to control the constitutionality of statutes in the abstract,
but also to adjudicate on the correct interpretation and application of the
Constitution in concrete private law cases brought before the civil courts. In
each of the countries mentioned above, after the fall of a totalitarian regime
and the enactment of a new democratic Constitution, both the civil courts
and the Constitutional Court soon began to apply the Constitution horizont-
ally in private law cases.5 Therefore this phenomenon is as old as their new
democratic Constitutions: more than fifty years in Italy and Germany,6 more
than twenty years in Portugal and Spain,7 and less than 10 years in Poland.8

Within this group of countries, the horizontal effect of the national Constitu-
tions has a great practical relevance. Major changes in private law adjudica-
tion have often been initiated or consecrated by the Constitutional Courts.
Sometimes the latter have forced the Supreme Courts to overrule their con-

ERCL 2/2006 169

5 For early cases see in Italy Trib Firenze 23 March 1948, (1949) Monitore dei tribunali 
n 18; in Germany BGH 10 June 1952, BGHZ 6, 360; in Spain, SSTC 2/1982 of 29 Ja-
nuary 1982, FJ 2; in Portugal Ac TC n 198/85, DR II série, 15 February 1986; in Poland
Trybunal Konstytucyjny 19 February 2002, U 3/01, OTK-A 2002/1/3.

6 For a recent comparative overview of the German and Italian discourse on this topic see
H. Nießen, Die Wirkung der Grundrechte im deutschen und italienischen Privatrecht
(Hamburg: Verlag Dr Kovač, 2005).

7 See on the horizontal effect of fundamental rights in Portugal J. C. Vieira de Andrade,
‘Os Direitos Fundamentais nas Relações entre Particulares’ (1981) 5 Documentação e
Direito Comparado 181; in Spain M. P. García Rubio, ‘La eficacia inter privatos (Dritt-
wirkung) de los derechos fundamentales’, in Libro Homenaje a Ildefonso Sánchez Mera
(Madrid: Fundación General del Notariado, 2002) 297 et seq.

8 On the horizontal dimension of Constitutional provisions in Poland see K. Wojtyczek,
‘Horyzontalny wymiar praw człowieka zagwarantowanych w Konstytucji’ (1999) 2
Kwartalnik Prawa Prywatnego 225.
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solidated precedents in order to provide a better protection of certain funda-
mental rights or principles in specific private law cases.9

Curiously enough, this paramount role of the Constitutional Courts in the
private law development in those countries seems to be widely independent
of the allowance of individual complaints of unconstitutionality. For ex-
ample, the Italian and Portuguese citizens have no direct access to the Con-
stitutional Court, unlike the German, Spanish and Polish ones. However in
Italy and Portugal the indirect access to constitutional justice, through a
question of constitutionality raised before a civil court and referred by the
latter to the Constitutional Court,10 seems to work equally well. As far as first
comparative studies have assessed, the influence of the Constitutional Court
on the interpretation and application of private law in Italy is as strong as in
Germany, and in Portugal as strong as in Spain.11

In those countries, the horizontal effect of international Conventions such as
the ECHR plays little role if any. References to the Human Rights Conven-
tion in private law judgments are quite rare and mostly redundant: the
ECHR articles are quoted together with national constitutional provisions
protecting the same rights, just to confirm the values expressed by the latter.12

This is mainly due to the fact that all fundamental rights enshrined in those
Conventions find their counterpart in national constitutional provisions.
Moreover, in these legal systems the international Conventions are neither

170 ERCL 2/2006

9 See for instance in Italy Corte Costituzionale (Corte Cost) 14 July 1986 no 184 (1986)
Foro italiano I 2053 (personal injury damage); in Germany BVerfGE 89, 214 and Neue
Juristische Wochenschrift 1994, 36 (unfair suretyships).

10 On the Italian system of constitutional adjudication see L. Paladin, Diritto costituzio-
nale (3rd ed, Padova: Cedam, 1998) 772; for Portugal J. Miranda, Manual de direito con-
stitucional, vol I – Preliminares (3rd ed, Coimbra: Editora, 2000) 260. On the Portuguese
system see also J. Sinde Monteiro (et al), ‘Portugal’, in International Encyclopedia of
Comparative Law, vol I (Tübingen: Mohr, 1996) 186.

11 This results from a comparison of the draft project reports mentioned in n 3 above.
12 See eg in Italy Cass 11 November 1986 n 6607, (1987) Foro italiano I, 833 (Art 8

ECHR); in Portugal STJ 9 January 1996, (1996) Colectânea de Jurisprudência I, 37 
(Art 2 ECHR). For an exception to this rule see the German case Amtsgericht Tauber-
bischofsheim, Neue Juristische Wochenschrift – Rechtsprechungsreport 1992, 1098,
where the reference to Art 10 ECHR was decisive for the recognition of the right of a
Turkish tenant to install a satellite dish against the landlord’s will. However, two years
later the German Federal Constitutional Court adjudicated the same matter without
any reference to the Convention: the Court deduced the right of immigrant tenants to
receive information via a satellite dish directly from Art 5 German Constitution (free-
dom of opinion and information). See BVerfGE 90, 27 and Neue Juristische Wochen-
schrift 1994, 1147.
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considered hierarchically superior to the national Constitutions, nor are
generally acknowledged to have constitutional rank.13

2. The French and Dutch model

The French and Dutch legal systems are based on written Constitutions, too.
However in the Netherlands neither a Constitutional Court exists, nor have
civil courts the competence to put unconstitutional legislation out of force.14

In France the Conseil constitutionnel has no competence to adjudicate on the
interpretation and application of the Constitution in concrete private law ca-
ses, since it is not strictly speaking a court. Questions of constitutionality can
only be raised in the abstract,15 and about legislation which has not yet come
into force. Contesting the constitutionality of legislation is a prerogative be-
longing to political organs: the President of the Republic, the Prime Minister,
the Presidents of the Chambers of Parliament, or a group of members of Par-
liament (at least 60).16 French civil courts have no possibility to bring any
claims before the Conseil constitutionnel.

Nevertheless, in France and the Netherlands as well, the horizontal effect of
constitutional norms is commonly acknowledged17 and widely practiced by
the judiciary. French and Dutch courts have been referring to fundamental

ERCL 2/2006 171

13 Cf in Germany C. Grabenwarter, Europäische Menschenrechtskonvention (2nd ed,
München, Wien: Beck, Manz, 2005) 16 et seq. The scarce impact of the ECHR on
private law adjudication in Germany was observed by Ellger, n 2 above, 661. On the 
relationship between Convention and Constitution in Italy see P. Mori, ‘Convenzione
europea dei diritti dell’uomo, patto delle Nazioni Unite e costituzione italiana’ (1983)
Rivista di diritto internazionale 307. In Portugal see R. M. Moura Ramos, ‘A Con-
venção Europeia dos Direitos do Homem, sua posição no ordenamento jurídico port-
guês’ (1995) 5 Documentação do Direito Comparado 163; in Spain P. Pérez Tremps, in
L. López Guerra / E. Espín / J. García Morillo / P. Pérez Tremps / M. Satrústegui, De-
recho Constitucional Volumen I: El ordenamiento constitucional. Derechos y deberes de
los ciudadanos (6th ed, Valencia: Tirant Lo Blanch, 2003) 109.

14 M. Van Empel / M. De Jong, ‘Constitution, International treaties, contracts and torts’
(2002) 10 European Review of Private Law 287.

15 N. Molfessis, La dimension constitutionnelle des libertés et droits fondamentaux, in 
R. Cabrillac / M.-A. Frison-Roche /T. Revet (eds), Libertés et droits fondamentaux (9th

ed, Paris: Dalloz, 2003) 69.
16 L. Philip, ‘L’enlargissement de la saisine du Conseil constitutionnel’ (1975) L’Actualité

Juridique – Droit Administratif 15.
17 See in France L. Favoreu (et al), Droit des libertés fondamentales (Paris: Dalloz, 2003)

157; in the Netherlands L. F. M. Verhey, Horizontale werking van grondrechten, in het
bijzonder het recht op privacy (Zwolle: Tjeenk Willink, 1992) 180; J. H. Nieuwenhuis,
‘De constitutie van het burgerlijk recht’ (2001) Rechtsgeleerd Magazijn Themis 203.
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rights in deciding private law cases for half a century.18 They have applied
horizontally not only provisions of their national Constitutions, but also –
and to a great extent – the Human Rights Convention and other international
conventions.19 This phenomenon may be explained bearing in mind that in
France and the Netherlands international law instruments such as the ECHR
have supremacy on national law and are considered directly effective insofar
as self-executing.20

The practical relevance of horizontal effect seems greater in the Netherlands
than in France. Since the mid 1990s, however, the French courts have also
made an increasingly wide use of constitutional and Convention norms in
solving private (and contract) law cases.21

3. The Swedish model

Sweden has a written Constitution but it differs notably from the other
European Constitutions as it consists of four basic laws: the Act of Succes-
sion 1810, the Instrument of Government 1974, the Freedom of the Press Act
1949, and the Fundamental Law on Freedom of Expression 1991. There is no
such thing as a Constitutional Court in Sweden. The competence of constitu-

172 ERCL 2/2006

18 For an early case of horizontal effect in France see Tribunal de la Seine, 22 January
1947, Dalloz 1947, 126: a testamentary clause subject to the condition that the bene-
ficiary does not get married to a Jew was deemed void on grounds of violation of the
public order, to be defined in the light of the 1946 Constitution. A case slightly similar,
but concerning contract law, was decided in the Netherlands in the same period of time:
Ktr Arnhem 25 October 1948, (1949) Nederlandse Jurisprudentie n 331 (invalidity of 
a clause of a farming lease contract on grounds of violation of freedom of religion). It
must be noted, however, that some Dutch scholars have questioned the horizontal
effect nature of this case, as the Court did not expressly refer to constitutional sources:
F. De Graaf / M. J. O. M. De Haas, ‘Horizontale werking van grondrechten: een heil-
loos leerstuk’ (1984) Nederlandse Juristenblad 1354.

19 On the horizontal effect of the ECHR in the Netherlands see L. F. M. Verhey, ‘De hori-
zontale werking van het EVRM’, in A.W. Heringa / J. G. C. Schokkenbroek / J. van der
Velde (eds), 40 jaar Europees Verdrag voor de Rechten van de Mens (Leiden: NJCM,
1990) 19; in France J. P. Marguénaud, CEDH et droit privé (Paris: La documentation
française, 2001); T. Rochfeld, ‘De l’avancée du principe de non-discrimination en droit
des contrats?’ (2004) Revue des contrats 61; idem, ‘De la “fondamentalisation” des
sources du droit des contrats’ (2004) Revue des contrats 17.

20 J.-P. Marguénaud, ‘Le droit civil français sous influence de la Convention européenne
des droits de l’homme’ (1996) Revue trimestrielle de droit civil 505; C. A. J. M. Kort-
mann / P. T. Bovend’Eert, Dutch Constitutional Law (The Hague: Kluwer Law Inter-
national, 2000) 145.

21 This impression arises from the case-law materials collected so far in the framework of
the project mentioned at n 3 above.
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tional review lies in ordinary courts and administrative agencies,22 which
however have made very little use of this power.23

National constitutional provisions are normally not provided with horizon-
tal effect,24 while the opposite is true for the Human Rights Convention.25

However, the horizontal application of the ECHR is a fairly recent pheno-
menon as it was triggered by the 1994 Act incorporating the Convention into
Swedish law.26

4. The British model

In the United Kingdom there is neither a written Constitution nor institu-
tions comparable to a Constitutional Court. Nevertheless, some kind of con-
stitutionalization of private law has also taken place in this country. The
ECHR was incorporated into national law with the Human Rights Act 1998
(HRA),27 and this has sparked an intense debate on the impact of Convention
rights in UK private law.28 In academic literature it is still controversial
whether and to what extent human rights can have horizontal effect. How-
ever, at least a weak, indirect horizontality seems beyond doubt insofar the
Courts as ‘public authorities’ under Section 6(3)(a) HRA are obliged to act
compatibly with Convention rights.29

ERCL 2/2006 173

22 For an overview of the Swedish legal system see B. Bengtsson / H. Tiberg / F. Sterzel /
P. Cronhult, Swedish Law: A Survey (Stockholm: Juristförlaget, 1994).

23 I. Cameron, ‘Sweden’, in R. Blackburn / J. Polakiewicz (eds), Fundamental Rights in
Europe. The European Convention on Human Rights and its Member States 1950–2000
(Oxford: Oxford University Press, 2001) 853.

24 Scholars are divided on whether an exception could be made for the traditional unwrit-
ten fundamental right Allemansrätt (right of everybody). This is an old customary right
to cross someone else’s property. In favour of a horizontal effect of the Allemansrätt 
I. Cameron, ‘Protection of Constitutional Rights in Sweden’ (1997) Public Law 488.

25 For an overview of the horizontality debate in Sweden see J. Nergelius, Konstitutionellt
rättighetsskydd: svensk rätt i ett komparativ perspektiv (Stockholm: Fritze, 1996).

26 Lag 1994: 1219 of 5 May 1994, entered into force on 1 January 1995.
27 In force as of 2 October 2000.
28 For an overview of the debate cf P. Craig, Administrative Law (5th ed, London: Sweet &

Maxwell, 2003) 599 and see further Hunt, n 1 above, 429; Bamforth, n 1 above, 34; 
R. Buxton, ‘The Human Rights Act and Private Law’ (2000) Law Quarterly Review 48;
Wade, n 1 above, 217. For discussion of the impact of the Human Rights Act on con-
tracts see S. Whittaker, ‘The Human Rights Act 1998 and Contracts’, in H. G. Beale
(ed), Chitty on Contracts (29th ed, London: Sweet & Maxwell, 2004) 1-029 et seq.

29 For a recent analysis of the models of horizontality proposed from UK scholars so far
see A. Young, ‘Horizontality and the Human Rights Act 1998’, in K. Ziegler (ed), 
Human Rights and Private Law: Privacy (Oxford: Hart Publishing, 2006 forthcom-
ing).

The Constitutionalization of European Contract Law
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Since 1998, the civil courts have increasingly taken into account the Conven-
tion in solving private law cases. They have provided human rights with in-
direct horizontal effect, ie mediated through the application of a traditional
private law instrument.30 It should be noted, however, that human rights
horizontality in the UK is older than the Human Rights Act: a few cases of
horizontal application of Convention rights had already been decided before
1998.31

5. The Irish model

Ireland follows an unique path of private law constitutionalization.32 It has a
written Constitution since 1937. The judicial control of constitutionality lies
in the competence of the Irish Supreme Court, which can also provide consti-
tutional interpretation of statutory provisions or common law instruments in
the field of private law. In the 1960s and 1970s, the Supreme Court acknowl-
edged the doctrine of direct horizontal effect, establishing the principle that
constitutional rights are directly applicable between private individuals.33

However, the civil courts have made little use of this powerful tool. They
prefer to ground private law judgments on established common law doctrines
than on constitutional norms.34

The horizontal effect of the Human Rights Convention does not seem to
have reached the Irish shores yet. This is mainly due to the fact that Ireland
was the last country to formally adopt the Convention, with the European
Convention of Human Rights Act 2003. Moreover, unlike the British courts,
the Irish ones are exempted from ‘organs of the State’ in the sense of Sec-
tion 1 ECHR Act and therefore do not seem to be under obligation to act in
accordance with the Convention.35

174 ERCL 2/2006

30 This is particularly evident in privacy cases: claims for damages against tabloids which
had unlawfully published photographs or other information about the private life of 
celebrities were based not directly on the violation of a ‘right to privacy’, but on the tra-
ditional equitable doctrine of breach of confidence. See Douglas v Hello [2003] 3 All ER
996; Campbell v MGN Ltd [2004] UKHL 22.

31 Panesar v Nestle Co Ltd [1980] IRLR 60, CA; Spring v Guardian Assurance Plc [1995]
2 AC 296, [1994] 3 All ER 129.

32 On the horizontal effect of constitutional rights in Ireland see O’Callaghan, ‘Funda-
mental Rights and Private Law: The Approach of the Irish Courts’, in A. Furrer (ed),
Europäisches Privatrecht im wissenschaftlichen Diskurs (Bern: Stämpfli, 2006) 249.

33 Educational Co Ltd v Fitzpatrick (No 2) [1961] IR 345; Meskell v CIE [1973] IR 121;
Glover v BLN Ltd [1973] IR 388.

34 O’Callaghan, n 32 above, 249.
35 O’Callaghan, n 32 above, 252.
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III. Common Patterns of Horizontality in European Contract Law

Despite the profound differences in the historical development and constitu-
tional frameworks of the legal systems mapped above, in the practice of the
civil courts the horizontal effect of fundamental rights and constitutional
principles shows remarkable similarities across Europe. Case-law convergen-
ces can be found both in the subject- matter and the methods of horizontality.
A comparative research project on the impact of constitutional or Conven-
tion rights and principles in the private law adjudication of nine Member Sta-
tes36 has enabled to detect common ‘fact patterns’. In contract law, case pat-
terns common to more than two countries, which in turn belong to at least
two different families of legal systems according to the previous chapter of
this paper, include:

(a) invalidity of clauses of employment or agency contracts excessively re-
stricting the employee’s or agent’s freedom of profession37 or freedom to
choose his or her own domicile;38

(b) the landlord’s obligation to tolerate the installation of a parabolic dish
antenna by a tenant, in consideration of the tenant’s fundamental right to
information;39

(c) protection of tenants from a termination of the tenancy in violation of
constitutional or Convention rights and principles; 40

ERCL 2/2006 175

36 See n 3 above.
37 For convergences in France, Germany, Italy and Portugal see Cass Soc 11 July 2000,

(2000) La semaine juridique (JCP) IV, 2556 (employment contract, reference to the Pre-
amble of the French Constitution); BVerfGE 81, 242 and Neue Juristische Wochen-
schrift 1990, 1469 (see n 32 above: agency contract, application of Art 12(1) German
Constitution); Cass 13 June 2003 n 9491, (2003) Diritto e pratica del lavoro 2644 (em-
ployment contract, application of Art 4 and 35 Italian Constitution) STJ 12 January
1994 n 084387, http://www.stj.pt (employment contract, direct application of Art 47(1)
Portuguese Constitution).

38 Cf in France and Germany Cass Soc 12 January 1999, (1999) Recueil Dalloz 645 notes
J. P. Marguénaud / J. Mouly (application of Art 8 ECHR to an employment contract);
Landesarbeitsgericht Nürnberg 24 June 2003, http://www.arbg.bayern.de/lagn/6sa676.
2htm (application of Art 2(1) in connection with 1(2) German Constitution to an em-
ployment contract).

39 On which there are major convergences in German, Italian and Dutch cases. See
BVerfGE 90, 27 and Neue Juristische Wochenschrift 1994, 1147 = http://www.oefre.
unibe.ch/law/dfr/bv090027.html (application of Art 5(1) German Constitution); Cass
16 September 1983 n 7418, (1984) Foro italiano I 415 (application of Art 21 Italian Con-
stitution); for The Netherlands Ktr Assen 25 March 1986, (1987) Nederlandse Jurispru-
dentie 15 (application of Art 10 ECHR).

40 Cf the case law in England, Italy, The Netherlands and Portugal: Shaws (EAL) Ltd v
Walbert Pennycook [2004] EWCA Civ 100, [2004] Ch 296; [2004] 2 All ER 665 (en-
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(d) the tenant’s right to host family members,41 or the right of family mem-
bers to step into the tenancy after the tenant’s death;42

(e) protection of freedom of religion in employment relationships.43

Other, quite interesting contract law case patterns can be observed in coun-
tries belonging to the same family of legal systems. For example:

(f) protection from discrimination on grounds of sex in employment re-
lationships,44

176 ERCL 2/2006

gagement of Protocol 1 Art 1 ECHR in an English case of deprivation of the right to 
renew a tenancy); Corte Cost 24 March 1988 no 404, (1988) Giurisprudenza italiana 
I 1627 note A. Trabucchi (interpretation of the Italian tenancy law in light of the consti-
tutional principle of solidarity); in The Netherlands Court of Appeal Arnhem 25 Octo-
ber 1948, (1949) Nederlandse Jurisprudentie 331; Court of Appeal Arnhem 24 June
1958, (1959) Nederlandse Jurisprudentie 473 (termination of farming leases on ground
of the lessee’s new religion); Ac TC n 495/1992, DR II série, 24 July 1992 (indirect 
application of the right of housing under Art 65 Portuguese Constitution).

41 See in France Cass Civ 6 March 1996 n 93-11113, (1997) Recueil Dalloz 167 note B. de
Lamy: A clause of a tenancy contract barred the tenant from housing in the flat other
persons than her two children. The tenant had also permanently accommodated there 
her sister and the children’s father. The Court ruled that a contractual clause in a 
tenancy agreement on room may not, by virtue of Art 8 ECHR, have the effect of 
depriving the tenant of the possibility of accommodating her next of kin.

42 See in Poland and Portugal Trybunał konstytucyjny 1 July 2003, P 31/02, available at
http://www.trybunal.gov.pl/eng/summaries/wstep_gb.htm (the Polish Constitution
does not give grandchildren the right to step into their grandparents’ tenancy contract);
Ac TC n 225/2000, DR II série, 24 March 2000 (The son of a deceased tenant challenged
the constitutionality of a restrictive interpretation given by Portuguese civil courts to a
statutory provision according to which a landlord’s notice of terminated tenancy after
the tenant’s death is illegal when the tenant’s spouse or relatives in the direct line still
live in the apartment. Portuguese civil courts consider this provision only applicable
when the spouse or relative is economically dependent on the tenant. The Constitution-
al Court upheld this interpretation.).

43 For similar lines of reasoning in France, Germany, Italy and Spain see Cass Soc 24
March 1998, (1998) Bull civ V no 171, 125 (application of Art 1 and 75 French Consti-
tution to declare unlawful the dismissal of a Muslim employee in a grocery refusing to
come into contact with pork meat); BVerfG 30 July 2003, Neue Juristische Wochen-
schrift 2003, 2815 (application of Art 4 and 12(1) German Constitution to declare un-
lawful the dismissal of a Muslim vendor insisting on wearing a veil at work); Cass 
16 June 1994 no 5832, (1995) Foro italiano I 875 (balance between freedom of opinion
and religion and freedom of education, all protected by the Italian Constitution, in a
case where a gymnastics teacher was dismissed from a Catholic school because she was
not married in a church); STSJ Baleares 9 September 2002, (2003) Aranzadi social 2 
(balancing freedom of enterprise and freedom of religion in the case of a bus driver 
insisting, for religious reasons, on wearing a cap at work).

44 See in Germany, Italy and Portugal BVerfGE 85, 191 and Neue Juristische Wochen-
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(g) adjustments of the content of imbalanced contracts through general prin-
ciples of contract law, such as good faith or immorality, which are to be
interpreted in the light of constitutional principles.45

IV. Horizontal Effect, Private Powers and Social Justice

This brief excursus into legal families and fact patterns of contract law con-
stitutionalisation has shown that the horizontal effect of fundamental rights
and constitutional principles is a common European phenomenon taking
place in the most different legal cultures. This phenomenon is not politically
neutral. Two common threads run across the contract law case patterns men-
tioned above:

1) The first thread is a policy of protection of weaker parties. Courts invoke
fundamental rights to defend the interests of employees vis-à-vis employ-
ers, small commercial agents vis-à-vis big companies, tenants vis-à-vis
landlords, non-professional sureties vis-à-vis banks, etc.

2) The second thread is a policy of protection of democratic values impacted
by the contractual relationship: freedom of religion, freedom of speech,
equality between men and women, etc. Courts use the horizontal effect to
safeguard these values which otherwise would not play any role in classic
contract regulation.

To summarize, national courts all across Europe tend to refer to Constitu-
tions and human rights to promote social and distributive justice, equality,
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schrift 1992, 964 (unequal treatment of men and women only conforms with the 
equality principle under Art 3 German Constitution when absolutely necessary to
solve problems which by their nature only occur to men or to women); Cass 25 No-
vember 2002, n 13942, (2002) Diritto e giustizia vol 37, 32 (Art 37 Italian Constitution
obliges the employer to abstain from discrimination of employees or job applicants on
the basis of their sex); STJ 25 July 1986 n 001412, available at www.stj.pt (Art 13 Portu-
guese Constitution prohibits any discrimination of employees on grounds of sex).

45 Cf in Germany and Italy BVerfGE 81, 242 and Neue Juristische Wochenschrift 1990,
1469 (agency contract excessively limiting the agent’s freedom of profession after termi-
nation of the contract); BVerfGE 89, 214 and Neue Juristische Wochenschrift 1994, 36
(excessively burdensome suretyship of a young woman in favour of her indebted father,
concluded in a situation where the creditor bank downplayed the contractual risk);
Cass 20 April 1994 n 3775, (1994) Giustizia civile I 2169 (the contractual freedom to
unilaterally determine the price of mineral water can be limited by the principle of good
faith and fair dealing, to be interpreted in the light of the duty of solidarity under Art 2
Italian Constitution).
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democracy and laicism in contract law. This is true both for the horizontal
application of social rights46 and traditional fundamental rights and liberties.

Being written by a member of the Study Group on Social Justice in European
Private Law,47 this paper welcomes this use of horizontal effect in national
contract law adjudication. However, this paper’s focus on national solutions
should not be interpreted as a hidden plea against a ‘less social’ EC law.48

Whether and how European integration affects the ability of Member States’
institutions to promote social justice is a different question, which cannot be
dealt with in the limited space of this paper.49

One may argue that the social justice policies mentioned above can be equally
well served by applying classic private law instruments without needing to
refer to Constitutions or human rights. Under this viewpoint, horizontal
effect may appear as a superfluous, merely rhetoric construct which does not
effectively change much in contract law.50 This paper does not share this criti-
cism. It submits that a fundamental-rights-based legal reasoning in contract
law is preferable to a strict separation between private law and public law dis-
course, at least for two reasons:

First, in their horizontal application in contract law, fundamental rights and
constitutional principles mostly serve to counterbalance an excessive do-
minance of private power by one contractual party to the detriment of the
other party. This resembles very much the classic function of the vertical ap-
plication of these rights and principles: defending the individual from abuse
of (public) power. One may argue that fundamental rights in general should
protect private persons from abuse of power by whatever kind of entities
(public, private or public-private). This function of fundamental rights is
perfectly coherent with the features of contemporary society, where the

178 ERCL 2/2006

46 Cf Hesselink, n 4 above.
47 See n 4 above.
48 For the thesis that Europeanisation undermines the distributive capacity of national

contract law see eg H. Collins, ‘Good Faith in European Contract Law’ (1994) 14 Ox-
ford Journal of Legal Studies 229.

49 On this question S. Weatherill, ‘The Constitutional Competence of the EU to deliver
Social Justice’, in this issue.

50 Cf O. Cherednychenko, ‘The Constitutionalization of Contract Law: Something New
under the Sun?’ (2004) 8 Electronic Journal of Comparative Law, March 2004,
http://www.ejcl.org/81/art81-3.html, 13; B. J. de Vos, ‘Constitutionalisering: een over-
schat vraagstuk?’, in E. M. Hoogervorst / I. S. J. Houben / P. Memelink / J. H. Nieuwen-
huis / L. Reurich / G. J. M. Verburg (eds), Rechtseenheid en vermogensrecht (Deventer:
Kluwer, 2005) 287.
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boundaries between public and private powers, public and private govern-
ance, public and private law increasingly disappear.51

Second, in many European legal systems, the final outcomes of contract law
cases often depend on the interpretation and application of general concepts
such as good faith or the public order. It is true that a judgment may come to
identical results by either referring to such private law concepts plainly, or by
providing them with a constitutional or human rights interpretation. How-
ever, general concepts such as good faith have no pre-determined content.
They are just empty boxes to be filled in by courts and scholars with more
concrete norms and values.52 It makes sense that judicial decisions determine
these norms and values, wherever possible, in connection with primary sour-
ces of law such as Constitutions or the Human Rights Convention.53 For in
all European legal systems considered in this paper, the judiciary must act in
conformity with the Constitution and/or the Convention. 

Moreover, in all legal systems considered, the judicial power of making value
choices is formally limited. When legislation does not make a clear choice and
the precedents are unsatisfactory, courts need strong arguments to legitimate
a new case-law development. A judgment, referring to a constitutional or
Convention norm or value to explain why the legal instrument X should be
given the interpretation A, maintains a higher formal and substantive legi-

ERCL 2/2006 179

51 O. Gerstenberg, ‘What Constitutions Can Do (but Courts Sometimes Don’t): Pro-
perty, Speech, and the Influence of Constitutional Norms on Private Law’ (2004) Ca-
nadian Journal of Law and Jurisprudence 61; and ‘Private Law and the New European
Constitutional Settlement’ (2004) 10 European Law Journal 766; V. Karavas / G. Teub-
ner, ‘http://www.CompanyNameSucks.com: The Horizontal Effect of Fundamental
Rights on Private Parties within Autonomous Internet Law’ (2003) 4 German Law
Journal 1335, http://www.germanlawjournal.com/article.php?id=356); G. Teubner,
‘The Anonymous Matrix: Human Rights Violation by “Private” Transnational Actors’,
in M. Escamilla / M. Saavedra (eds), Law and Justice in a Global Society (Granada: 
International Association for Philosophy of Law and Social Philosophy, 2005) 547.

52 The discussion on good faith and other general concepts in European contract law em-
braces countless contributions. See, for example, Collins, n 48 above; M.W. Hesselink,
De redelijkheid en billijkheid in het Europese privaatrecht. Good faith in European 
private law (Deventer: Kluwer, 1999); R. Zimmermann / S. Whittaker (eds), Good Faith
in European Contract Law (Cambridge: Cambridge University Press, 2000); S. Grund-
mann / D. Mazeaud (eds), The General Standard in European Contract Law – la clause
générale en droit européen des contrats (The Hague, London, New York: Kluwer,
2004).

53 Cf G. Alpa, ‘The Meaning of “Natural Person” and the Impact of the Constitution for
Europe on the Development of European Private Law’ (2004) 10 European Law Jour-
nal 734 at 736 et seq.
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timacy and coherence than a judgment which simply justifies the result A by
referring to X, which however had always led to the result B in the past.

To conclude, the constitutionalization of contract law via horizontal effect is
not an artificial, superfluous legal construct. From the viewpoint of legal
theory, it creates an important link between the discourse of contract law and
that of constitutional and human rights. This link is necessary in a con-
temporary European multi-level system of governance, where the public and
private dimensions are no longer separate.54 From the viewpoint of legal prac-
tice, it provides the judiciary with a powerful tool to adapt traditional con-
tract law instruments to contemporary democratic and social values. In other
words, horizontal effect is an important vehicle for social justice policies.
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54 Cf eg O. Gerstenberg / C. Joerges (eds), Private governance, democratic constitutiona-
lism and supranationalism, Proceedings of a Workshop (COST A 7 seminar) at the
EUI, 22-24 May 1997 (Luxembourg: European Commission, 1998); and the authors
quoted at n 51 above.

Aurelia Colombi Ciacchi

Bereitgestellt von | University of  Groningen
Angemeldet

Heruntergeladen am | 28.11.14 16:55


